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Introduction. 


History  and  government.^) 

The  Isle  of  Man  was  originally  peopled  by  Celts,  and  tradition  ascribes  to  the 
prince  Mannan  Maclear  (ca.  5th  century)  the  honour  of  being  the  first  great  Manx 
legislator  2).  Towards  the  close  of  the  8th  century  the  country  came  under  the 
dominion  of  the  Norseman,  and  remained  under  Scandinavian  rule  until  purchased 
by  Alexander  III  of  Scotland  (1266).  Shortly  afterwards  it  came  imder  the  suzerainty 
of  England^).  The  Scots  domination  left  little  or  no  impress  on  the  institutions 
of  the  island,  but  the  Scandinavian  occupation  profoundly  influenced  its  govern- 
ment and  laws*). 

1)  la  addition  to  the  works  cited  in  this  section,  see:  Moore,  History  of  the  lale  of  Man; 
Moore,  Sodor  and  Man.  —  ^)  Johnson,  View  of  the  jurisprudence  of  the  Isle  of  Man,  p.  5.  — 
3)  Burge,  Colonial  and  foreign  law.  Vol.  1,  p.  128.  —  *)  The  Manx  Tynwald  is  the  counterpart 
of  the  Icelandic  All  Moot,  the  House  of  Keys  is  the  Icelandic  Logretta,  the  Deemster  is  the 
16g-s6guma8r.  "The  Icelandic  Alpingi  came  to  an  end;  the  Norwegian  and  Swedish  moots  lost 
their  continuity  of  existence;  and  in  no  other  coimtry,  civilized  or  uncivilized,  has  there  existed 
for  over  1,000  years  a.  free  and  independent  legislature  truly  representative  of  the  country, 
whose  assent  to  all  new  laws,  or  alterations  of  old  ones,  was  required  to  be  given  in  solemn  form. 
We  may  therefore  say  with  truth  that  that  the  Manx  Legislatiore  is  the  oldest  in  the  world." 
—  Farrant,  Constitution  of  the  Isle  of  Man,  (in  Law  Quarterly  Review,  Vol.  25,  pp.  278,  279). 
See  also  an  interesting  article  by  the  same  writer  on  Manx  land  tenure,  (in  Law  Quarterly 
Review,  Vol.  22,  p.  136.) 

1 


2  ISLE  OF  MAN. 

Henry  IV  granted  the  Island  to  Sir  John  Stanley  (1405),  at  first  for  life  and 
subsequently  to  him,  his  heirs  and  assigns,  subject  to  the  service  of  rendering  two 
falcons  to  the  king  of  England  for  the  time  being  on  the  day  of  his  coronation. 
James  I  settled  the  Island  upon  WiUiam,  6th  Earl  of  Derby  (1609),  and  by  Act 
of  Parhament  (1610)  the  succession  was  determined^).  In  1765  the  sovereignty 
of  the  island  was  revested  in  the  British  Crown,  and  in  1828  the  manorial  and  other 
rights  and  privileges  of  the  Lords  of  Man  were  acquired  by  England. 

Legislative  power  is  vested  in  the  Court  of  Tynwald,  composed  of  the  Gover- 
nor in  Council  and  the  House  of  Keys.  The  Council  consists  of  the  Governor,  Bishop, 
Archdeacon,  Vicar- General,  Attorney- General,  the  Clerk  of  the  Rolls,  the  two 
Deemsters,  and  the  Receiver- General.  The  House  of  Keys  consists  of  twenty- 
four  members,  elected  for  seven  years.  All  Acts  must  be  approved  by  the  King  in 
Council,  and  promulgated  on  Tynwald  Hill^). 

Law  in  force. 

The  Isle  of  Man  is  not  a  part  of  the  United  Kingdom  3),  and  although  a  dominion, 
is  not  a  "foreign"  dominion  of  the  Ci'own*).  It  is,  however,  a  part  of  the  "British 
Islands"  as  that  term  is  used  in  Acts  of  the  Imperial  Parliament  passed  since 
1st  January,  1890^).  The  common  law  of  England  does  not  extend  to  the  Isle  of 
Man.  The  Island  has  its  own  customary  law,  which  is,  however,  becoming  assi- 
milated to  that  of  England®).  Acts  of  the  Imperial  Parhament  are  not  in  force 
unless  expressly  or  by  necessary  implication  extended  to  the  Island').  The  law 
in  force  consists  of  Acts  of  the  Imperial  Parhament  expressly  or  imphedly  extended 
to  the  Island,  the  Manx  common  law,  and  Acts  of  Tynwald^). 

Promises  made  after  full  age  to  ratify  a  contract  made  during  infancy  must 
be  in  writing^),  as  must  also  contracts  of  suretyship  and  guaranty i").  The  property 
rights  of  married  women  are  governed  in  part  by  the  Married  Woman's  Real  Pro- 
perty Act,  190811).  Merchandise  marks  are  regulated  by  the  Merchandise  Marks 
Act,  189812),  and  transactions  of  money  lenders  by  the  Money  Lenders  Act,  19081^). 


1)  Ring,  Legislature  and  judicature  of  the  Isle  of  Man,  (in  Law  Magazine  <fc  Review,  5th  ser.. 
Vol.  27,  pp.130, 131).  —  2)  xhe  requirement  of  promulgation  is  a  survival  of  the  earliest  times.  The 
promulgation  now  consists  of  a  reading  of  an  abstract  of  the  Act,  in  English  and  Manx,  by  the 
two  Deemsters.  The  ceremony  ordinarily  takes  place  on  5th  July  of  each  year,  but  Acts  may  be 
promulgated  at  other  times.  See  Promidgation  of  the  laws  in  the  Isle  of  Man  (in  Journal  of  Juris- 
prudence, Vol.  20,  p.  578);  Ring,  1.  c.  Farrant,  Constitution  of  the  Isle  of  Man.  Semble,  a  rule 
of  law  may  be  in  force  as  part  of  the  customary  law,  although  embodied  in  an  Act  of  Tynwald 
that  has  not  been  promulgated.  —  Cain  v.  Cain,  (1838),  2  Moo  P.  C.  222.  —  ^)  Davison  v.  Farmer, 
(1851),  6  Exch.  242;  Johnson,  View  of  the  jurisprudence  of  the  Isle  of  Man,  p.  33.  —  *)  In  re 
Brown,  (1864),  5  B.  &  S.  280.  —  6)  52  <fc  53  Vic.  c.  63,  §  18.  The  Isle  of  Man  is  also  a  part  of 
the  "British  Islands"  within  the  meaning  of  the  Imperial  Bills  of  Exchange  Act,  1882,  (45  & 
46  Vic.  0.  41)  §  4.  See  also  Isle  of  Man  Bills  of  Exchange  Act,  1883,  §4.-6)  Blankard  v.  Galdy, 
(1693),  2  Salk.  411;  Sodor  and  Man  (Bishop  of)  v.  Derby  (Earl  of),  (1751),  2  Ves.  337.  —  ')  Sodor 
and  Man  (Bishop  of)  v.  Derby  (Earl  of),  (1751),  2  Ves.  337;  Jenkjms,  British  rule  and  juris- 
diction beyond  the  seas,  p.  41.  —  ^)  Burge  Colonial  and  foreign  law.  Vol.  1,  p.  129.  —  »)  No  suit 
shall  be  maintained  whereby  to  charge  any  person  upon  any  promise  made  after  full  age,  to 
pay  any  debt  contracted  during  infancy,  or  upon  any  ratification,  after  full  age,  of  any  promise 
or  simple  contract  made  during  infancy,  unless  such  promise  or  ratification  shall  be  made  by 
a  writing  signed  by  the  person  to  be  charged  therewith.  —  Statute  of  Limitations  1891,  §  45.  — 
10)  No  suit  shall  be  brought  whereby  to  charge  any  person  upon  or  by  reason  of  any  represen- 
tation or  assurance  made  or  given  concerning  or  relating  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  money,  or  goods  thereupon,  unless  such  representation  or  assurance  be  made 
in  writing,  signed  by  the  person  to  be  charged  therewith.  No  suit  shall  be  brought  whereby 
to  charge  any  person  upon  or  by  reason  of  any  engagement,  undertaking  or  promise  made  and 
entered  into  by  any  person  as  bail,  pledge,  or  security  for  the  performance  of  any  agreemient 
or  undertaking,  or  for  the  payment  of  any  moneys,  or  for  any  goods  for  the  price  of  five  pounds 
and  upwards,  unless  such  engagement,  undertaking,  or  promise  shall  be  made  by  a  writing, 
signed  by  the  person  to  be  charged  therewith.  —  Statute  of  Lioiitations,  1891,  §§  46,  47.  At 
common  law  these  contracts  were  vaUd  although  not  in  writing.  —  Johnson,  View  of  the  juris- 
prudence of  the  Isle  of  Man,  p.  75.  —  ")  This  Act  empowers  married  women  to  devise  interests 
in  real  property.  —  12 )  Xhig  Act  embodies  the  provisions  of  the  Imperial  Merchandise  Marks 
Act.  —  12)  This  Act  does  not  apply  to  pawnbrokers  or  to  persons  bon&  fide  carrying  on  the 
business  of  banking  or  insurance.  Money  lenders  must  be  registered  and  their  loan  transactions 
may  be  set  aside  by  the  Court  if  unconscionable. 


PARTNERSHIP.  3 

Courts  and  procedure. 

The  entire  Judicial  system  of  the  island  was  reorganized  in  1883,  when  the 
High  Court  of  Justice  was  estabhshed.  This  Court  is  composed  of  the  Governor 
as  President,  the  Clerk  of  the  Rolls,  and  the  two  Deemsters i).  The  High  Court 
is  a  superior  court  of  record  2).  Law  and  equity  are  administered  concurrently  3. 
For  the  more  convenient  despatch  of  business  the  High  Court  is  divided  into  three 
divisions,  the  Chancery  Division,  the  Common  Law  Division,  and  the  Staff  of  Go- 
vernment Division.  Of  these  the  first  two  exercise  original  jurisdiction  and  the 
last  named  appellate  jurisdiction*).  The  summary  jurisdiction  formerly  exercised 
by  the  Deemsters  in  matters  of  debt  or  contract  is  vested  in  the  Common  Law 
Division^).  An  appeal  lies  from  the  Common  Law  Division  and  from  the  Chancery 
Division  to  the  Staff  of  Government  Division*).  The  High  Bailiffs  exercised  sum- 
mary jurisdiction  for  the  recovery  of  small  debts  not  exceeding  £  2''). 

An  appeal  lies  from  the  Staff  of  Government  Division  of  the  High  Court  to 
the  Privy  Council.  Leave  to  appeal  must  be  requested  within  six  months,  and 
the  appellant  must  furnish  security.  Execution  is  suspended  pending  the  appeal.  No 
amount  is  fixed  by  statute,  but  there  is  some  authority  for  a  customary  £  5  Umit*). 

Actions  for  the  recovery  of  any  debt  upon  lease  or  demise  in  writing,  or  upon 
any  statute,  deed,  covenant,  bond,  recognizance,  promissory  note,  or  other  speci- 
alty must  be  brought  within  twenty-one  years  after  the  cause  of  action  arose,  or 
within  twenty-one  years  next  after  a  part  payment  of  such  debt  or  of  interest  there- 
on, if  interest  be  payable,  or  after  an  acknowledgment  of  the  debt  in  writing. 
Actions  for  the  recovery  of  any  debt  on  simple  contract  or  without  specialty  or 
upon  a  biU  of  exchange  must  be  brought  within  three  years  next  after  the  cause 
of  action  arose  ^). 


Statutes.") 


Partnership. 
An  Act  to  declare  and  amend  the  Law  of  Partnership  (5  th  July,  1909). 

Short  title.   1.    This  Act  may  be  cited  as  The  Partnership  Act,  1909. 

Interpretation  of  terms.  2.  In  this  Act,  if  not  inconsistent  with  the  context, 
the  following  terms  shaU  have  the  meanings  hereby  respectively  assigned  to  them, 
that  is  to  say:  "Court"  includes  every  Court  and  Judge  having  jurisdiction  in  the 
case.  "Court  of  summary  jurisdiction"  means  a  High-Bailiff  or  two  justices  of  the 
peace.  "Business"  includes  every  trade,  occupation,  or  profession.  "A  firm"  in- 
cludes persons  who  have  entered  into  partnership  with  one  another.  "The  firm- 
name"  is  the  name  in  which  the  business  is  carried  on.  "General  partner"  shall 
mean  any  partner  who  is  not  a  hmited  partner  as  defined  by  this  Act.  "The  Re- 
gistrar" shall  mean  the  Registrar  of  Deeds. 

Saving  for  rules  of  equity  and  common  law.  3.  The  rules  of  equity  and  of  com- 
mon law  appHcable  to  partnership  shall  continue  in  force  except  so  far  as  they 
are  inconsistent  with  the  express  provisions  of  this  Act. 

Part  I.    Nature  of  Partnership. 

[4 — 46.  Embody  the  provisions  of  the  Imperial  Partnership  Act,  1890,  (63  & 
54  Vic.  c.  39)]. 

Part  II.    Limited  Partnerships. 

Definition  and  constitution  of  limited  partnership.  47.  I .  Limited  partnerships 
may  be  formed  in  the  manner  and  subject  to  the  conditions  by  this  Act  provided. 
2.  A  hmited  partnership  shall  not  consist,  in  the  case  of  a  partnership  carrying  on 

1)  Judicature  Act,  1883,  §5.-2)  Ibid.  §8.-3)  Ibid.  §  13.  —  *)  Ibid.  §  18.  Also  a  limited 
original  jurisdiction.  —  6)  Ibid.  §24.-6)  ibid.  §  29.  —  ')  Ibid.  §§  48,  49;  Act  of  Tynwald, 
9th  September,  1777;  Burge,  Colonial  and  foreign  law.  Vol.  1,  p.  131.  —  ^)  Judicature  Act, 
1883,  §  34;  Act  of  Tynwald,  24th  June,  1737;  Burge,  1.  c,  p.  393,  and  authorities  there  cited. 
—  »)  Statute  of  Limitations,  1891,  §§  40,  42.  —  lO)  As  in  force  1st  January,  1912. 
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the  business  of  banking,  of  more  than  ten  persons,  and  in  the  case  of  any  other 
partnership,  of  more  than  twenty  persons,  and  must  consist  of  one  or  more  persons 
called  "general  partners,"  who  shall  be  liable  for  all  debts  and  obligations  of  the 
firm,  and  one  or  more  persons  to  be  called  "Umited  partners,"  who  shall  at  the  time 
of  entering  into  such  partnership  contribute  thereto  a  sum  or  sums  as  capital  or 
property  valued  at  a  stated  amount,  and  who  shall  not  be  liable  for  the  debts  or 
obhgations  of  the  firm  beyond  the  amount  so  contributed.  3.  A  limited  partner 
shall  not  dining  the  continuance  of  the  partnership,  either  directly  or  indirectly, 
draw  out  or  receive  back  any  of  his  contribution,  and  if  he  does  so  draw  out  or  re- 
ceive back  any  such  part  shall  be  liable  for  the  debts  and  obligations  of  the  firm 
up  to  the  amount  so  drawn  out  or  received  back.  4.  A  body  corporate  may  be  a 
limited  partner. 

Registration  of  limited  partnership  required.  48.  Every  limited  partnership 
must  be  registered  as  such  in  accordance  with  the  provisions  of  this  Act,  or  in  de- 
fault thereof  it  shall  be  deemed  to  be  a  general  partnership,  and  every  limited  partner 
shall  be  deemed  to  be  a  general  partner. 

Modifications  of  general  law  in  case  of  limited  partnerships.  49.  1.  A  limited 
partner  shall  not  take  part  in  the  management  of  the  partnership  business,  and 
shall  not  have  the  power  to  bind  the  firm:  Provided  that  a  Hmited  partner  may 
by  himself  or  his  agent  at  any  time  inspect  the  books  of  the  firm  and  examine  into 
the  state  and  prospects  of  the  partnership  business,  and  may  advise  with  the  part- 
ners thereon.  If  a  hmited  partner  takes  part  in  the  management  of  the  partnership 
business  he  shall  be  hable  for  all  debts  and  obhgations  of  the  firm  incurred  while 
he  so  takes  part  in  the  management  as  though  he  were  a  general  partner.  2.  A  hmited 
partnership  shall  not  be  dissolved  by  the  death  or  bankruptcy  of  a  hmited  partner, 
and  the  lunacy  of  a  hmited  partner  shall  not  be  a  groimd  for  the  dissolution  of  the 
partnership  by  the  Court  unless  the  lunatic's  share  can  not  be  otherwise  ascertained 
and  reahsed. '  3.  In  the  event  of  the  dissolution  of  a  hmited  partnership  its  affairs 
shall  be  wound  up  by  the  general  partners  unless  the  Court  otherwise  orders.  4.  AppU- 
cations  to  the  Court  to  wind  up  a  hmited  partnership  shall  be  by  petition  under  the 
Companies  Acts,  and  the  provisions  of  those  Acts  relating  to  the  winding-up  of 
companies  by  the  Court  and  of  the  rules  made  thereunder  (including  provisions  as 
to  fees)  shall,  subject  to  such  modifications  (if  any)  as  the  Governor,  with  the  con- 
currence of  at  least  two  other  judges  of  the  High  Court  of  Justice  may  by  rules 
provide,  apply  to  the  winding  up  by  the  Court  of  Umited  partnerships,  with  the 
substitution  of  general  partners  for  directors.  5.  Subject  to  any  agreement  ex- 
pressed or  impUed  between  the  partners:  a)  Any  difference  arising  as  to  ordinary 
matters  connected  with  the  partnership  business  may  be  decided  by  a  majority 
of  the  general  partners;  b)  A  hmited  partner  may,  with  the  consent  of  the  general 
partners,  assign  his  share  in  the  partnership,  and  upon  such  an  assignment  the 
assignee  shall  become  a  hmited  partner  with  aU  the  rights  of  the  assignor;  c)  The 
other  partners  shall  not  be  entitled  to  dissolve  the  partnership  by  reason  of  any 
hmited  partner  suffering  his  share  to  be  charged  for  his  separate  debt ;  d)  A  person 
may  be  iatroduced  as  a  partner  without  the  consent  of  the  existing  hmited  partners ; 
e)  A  hmited  partner  shaU  not  be  entitled  to  dissolve  the  partnership  by  notice. 

Manner  and  particulars  of  registration.  50,  The  registration  of  a  hmited  part- 
nership shall  be  effected  by  sending  by  post  or  dehvering  to  the  Registrar  a  state- 
ment signed  by  the  partners  containing  the  following  particulars:  a)  The  firm  name; 
b)  The  general  nature  of  the  business ;  c)  The  principal  place  of  business ;  d)  The  full 
name  of  each  of  the  partners ;  e)  The  term,  if  any,  for  which  the  partnership  is  en- 
tered into,  and  the  date  of  its  commencement;  f)  A  statement  that  the  partner- 
ship is  hmited,  and  the  description  of  every  hmited  partner  as  such;  g)  The  sum 
contributed  by  each  hmited  partner,  and  whether  paid  in  cash  or  how  otherwise. 

Registration  of  changes  in  partnerships.  51.  1.  If  during  the  continuance  of 
a  hmited  partnership  any  change  is  made  or  occurs  in:  a)  The  firm  name:  b)  The 
general  nature  of  the  business;  c)  The  principal  place  of  business;  d)  The  partners 
or  the  name  of  any  partner;  e)  The  term  or  character  of  the  partnership;  f)  The 
sum  contributed  by  any  hmited  partner;  g)  The  habihty  of  any  partner  by  reason 
of  his  becoming  a  hmited  instead  of  a  general  partner  or  a  general  instead  of  a 
hmited  partner;  a  statement,  signed  by  the  firm,  specifying  the  nature  of  the  change 
shall  within  seven  days  be  sent  by  post  or  dehvered  to  the  Registrar.  2.  If  default 
is  made  in  comphance  with  the  requirements  of  this  section  each  of  the  general 
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partners  shall  on  conviction  by  a  court  of  summary  Jurisdiction,  at  the  suit  of  the 
Attorney-General,  be  liable  to  a  fine  not  exceeding  one  pound  for  each  day  during 
which  the  default  continues. 

Advertisement  in  newspapers  of  statement  of  general  partner  becoming  a  limited 
partner  and  of  assignment  of  share  of  limited  partner.  52.  Notice  of  any  arrange- 
ment or  transaction  under  which  any  person  will  cease  to  be  a  general  partner  in 
any  firm,  and  will  become  a  limited  partner  in  that  firm,  or  under  which  the  share 
of  a  limited  partner  in  a  firm  will  be  assigned  to  any  person,  shall  be  forthwith,  ad- 
vertised in  two  newspapers  regularly  pubHshed  in  this  Isle,  and  until  notice  of 
the  arrangement  or  transaction  is  so  advertised,  the  arrangement  or  transaction 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  of  no  effect. 

Ad  valorem  stamp  duty  on  contributions  by  limited  partners.  53.  The  state- 
ment of  the  amount  contributed  by  a  hmited  partner,  and  a  statement  of  any  in- 
crease in  that  amount,  sent  to  the  Registrar  for  registration  under  this  Act,  shall 
be  charged  with  an  ad  valorem  stamp  duty  of  five  shillings  for  every  hundred 
pounds,  and  any  fraction  of  one  hundred  pounds  over  any  multiple  of  one  hundred 
pounds,  of  the  amount  so  contributed,  or  of  the  increase  of  that  amount,  as  the 
case  may  be ;  and  such  stamp  duty  shall  be  payable  to  the  Registrar  at  the  time 
of  registration. 

Making  false  returns  to  be  misdemeanour.  54.  Every  one  commits  a  misde- 
meanour, and  shall  be  liable  to  imprisonment  with  hard  labour  for  a  term  not  exceed- 
ing two  years,  who  makes,  signs,  sends,  or  dehvers  for  the  purpose  of  registration 
under  tMs  Act  any  false  statement  known  by  him  to  be  false. 

Registrar  to  file  statement  and  issue  certificate  of  registration.  55.  On  receiving 
any  statement  made  in  pursuance  of  this  Act  the  Registrar  shall  cause  the  same 
to  be  filed,  and  he  shall  send  by  post  to  the  firm  from  whom  such  statement  shall 
have  been  received  a  certificate  of  the  registration  thereof. 

Register  and  index  to  be  liept.  56.  The  Registrar  shall  keep,  in  proper  books 
to  be  provided  for  the  purpose,  a  register  and  an  index  of  all  limited  partnerships 
registered  as  aforesaid,  and  of  aU  the  statements  registered  in  relation  to  such  part- 
nerships. 

Registrar  joint-stock  companies  to  be  registrar  under  Act.  57.  The  Registrar 
shall  be  the  Registrar  of  limited  partnerships,  and  the  office  for  the  registration 
of  joint-stock  companies  shall  be  the  office  for  the  registration  of  limited  partnerships. 

Inspection  of  statements  registered.  58.  1.  Any  person  may  inspect  the  state- 
ments filed  by  the  registrar  in  the  Registry  office  aforesaid,  and  there  shall  be  paid 
the  sum  of  one  shiUing  for  each  inspection;  and  any  person  may  require  a  certi- 
ficate of  the  registration  of  any  limited  partnership,  or  a  copy  of  or  extract  from 
any  registered  statement  to,  be  certified  by  the  Registrar,  and  there  shall  be  paid 
for  such  certificate  of  registration,  certified  copy,  or  extract,  a  sum  not  exceeding 
sixpence  for  each  full  foHo  of  eighty  words,  or  for  part  of  a  folio  when  less  than  a 
full  foHo.  2.  A  certificate  of  registration,  or  a  copy  of  or  extract  from  any  state- 
ment registered  under  this  Act,  if  duly  certified  to  be  a  true  copy  under  the  hand 
of  the  Registrar  (whom  it  shall  not  be  necessary  to  prove  to  be  the  Registrar)  shall, 
in  aU  legal  proceedings,  civil  or  criminal,  and  in  aU  cases  whatsoever  be  received 
in  evidence. 

Power  of  Lieutenant-Governor  to  make  rules.  59.  The  Governor,  with  the 
concurrence  of  at  least  two  other  judges  of  the  High  Court  of  Justice,  may  make 
rules  concerning  any  of  the  following  matters :  a)  The  fees  to  be  paid  to  the  Registrar 
under  this  Act,  so  that  they  do  not  exceed  in  the  case  of  the  original  registration 
of  a  Kmited  partnership  the  sum  of  two  pounds,  and  in  any  other  case  the  sum  of 
five  shillings ;  b)  The  duties  or  additional  duties  to  be  performed  by  the  Registrar 
for  the  purposes  of  this  Act;  c)  The  performance  by  other  officers  of  acts  by  this 
Act  required  to  be  done  by  the  Registrar;  d)  The  forms  to  be  used  for  the  purposes 
of  this  Act;  e)  Generally  the  conduct  and  regulation  of  registration  under  this  Act 
and  any  matters  incidental  thereto. 
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Companies. 

An  Act  intituled  "An  Act  to  consolidate  the  Companies  Act,  1865, 

and  the  Acts  amending  the  same"  (27th  September,  1910). 

Preliminary. 

Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  The  Companies  {Gonsoli' 
dation)  Act,  1910. 

Commencement  of  Act.  2.  This  Act  shall  come  into  operation  on  the  first  day 
of  January,  one  thousand  nine  hundred  eleven. 

Joint  Stock  Companies'  Clauses  Act  not  to  apply.  3.  The  provisions  of  the  Joint 
Stock  Companies'  Clauses  Act  shall  not  apply  to  any  company  formed  under  the 
provisions  of  this  Act. 

Interpretation.  4.  In  this  Act,  unless  the  context  otherwise  requires,  the  follow- 
ing expressions  have  the  meanings  hereby  assigned  to  them  (that  is  to  say) :  Exis- 
ting company  means  a  company  formed  and  registered  under  the  Companies  Act, 
1865;  Company  means  a  company  formed  and  registered  under  this  Act,  or  an 
existing  company;  Articles  means  the  articles  of  association  of  a  company,  as  ori- 
ginally framed  or  as  altered  by  special  resolution,  including,  so  far  as  they  apply  to 
the  company,  the  regulations  contained  (as  the  case  may  be)  in  Table  A  in  the  iirst 
Schedvde  annexed  to  the  Companies  Act,  1865,  or  in  that  Table  as  altered  in  pur- 
suance of  section  one  hundred  and  thirty-four  of  the  Companies  Act,  1908,  or  in 
Table  A  in  the  first  Schedule  to  this  Act ;  Memorandum  means  the  memorandum  of 
association  of  a  company,  as  originally  framed  or  as  altered  in  pursuance  of  the 
provisions  of  this  Act;  Document  includes  summons,  notice,  order,  and  other  legal 
process,  and  registers ;  Share  means  share  in  the  share  capital  of  the  company,  and 
includes  stock,  except  where  a  distinction  between  stock  and  shares  is  expressed  or 
implied ;  Debenture  includes  debenture  stock ;  Book  and  papers  and  books  or  papers 
include  accounts,  deeds,  writings,  and  documents;  The  Registrar  of  Companies,  or 
when  used  in  relation  to  registration  of  companies,  the  Registrar  means  the  Re- 
gistrar of  Joint-Stock  Companies,  and  includes  deputy-registrar;  The  Court  means 
the  Chancery  Division  of  the  High  Court  of  Justice;  General  rules  means  general 
rules  made  under  this  Act,  and  includes  forms ;  Prescribed  means  prescribed  by  the 
Governor  in  Council ;  Director  includes  any  person  occupying  the  position  of  director 
by  whatever  name  called;  Prospectus  means  any  prospectus,  notice,  circular,  adver- 
tisement, or  other  invitation  offering  to  the  pubhc  for  subscription  or  purchase  any 
shares  or  debentures  of  a  company. 

Part  I.    Constitution  and  Incorporation. 

Prohibition  of  large  partnerships. 

Prohibition  of  partnerships  exceeding  certain  number.  5.  No  company,  associa- 
tion, or  partnership  consisting  of  more  than  twenty  persons  shall  be  formed  for  the 
purpose  of  carrying  on  any  business  that  has  for  its  object  the  acquisition  of  gain  by 
the  company,  association,  or  partnership,  or  by  the  individual  members  thereof, 
unless  it  is  registered  as  a  company  under  this  Act,  or  is  formed  in  pursuance  of  some 
other  Act  of  Tynwald. 

Memorandum  of  association. 

Mode  of  forming  incorporated  company.  6.  Any  seven  or  more  persons  (or, 
where  the  company  to  be  formed  will  be  a  private  company  within  the  meaning  of 
this  Act,  any  two  or  more  persons)  associated  for  any  lawful  purpose  may,  by  sub- 
scribing their  names  to  a  memorandum  of  association,  and  otherwise  complying  with 
the  requirements  of  this  Act  in  respect  of  registration,  form  an  incorporated  company, 
with  or  without  Hmited  Habihty  (that  is  to  say),  either:  i)  A  company  having  the 
hability  of  its  members  limited  by  the  memorandum  to  the  amount,  if  any,  unpaid 
on  the  shares  respectively  held  by  them  (in  this  Act  termed  a  company  limited  by 
shares) ;  or  ii)  A  company  having  the  habihty  of  its  members  hmited  by  the  memo- 
randum to  such  amoimt  as  the  members  may  respectively  thereby  undertake  to 
contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound  up  (in  this 
Act  termed  a  company  hmited  by  guarantee) ;  or  ui)  A  company  not  having  any  hmit 
on  the  habUity  of  its  members  (in  this  Act  termed  an  unMmited  company). 
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Memorandum  of  company  limited  by  shares.  7.  In  the  case  of  a  company  limited 
by  shares:  1.  The  memorandum  must  state:  i)  The  name  of  the  company,  with 
"Limited"  as  the  last  word  in  its  name;  ii)  The  place  in  which  the  registered  office 
of  the  company  is  to  be  situate ;  iii)  The  objects  of  the  company ;  iv)  That  the  habiHty 
of  the  members  is  limited ;  v)  The  amount  of  share  capital  with  which  the  company 
proposes  to  be  registered,  and  the  division  thereof  into  shares  of  a  fixed  amount. 
2.  No  subscriber  of  the  memorandum  may  take  less  than  one  share.  3.  Each  sub- 
scriber must  write  opposite  to  his  name  the  number  of  shares  he  takes. 

Memorandum  of  company  limited  by  guarantee.  8.  In  the  case  of  a  company 
limited  by  guarantee :  1.  The  memorandum  must  state :  i)  The  name  of  the  company, 
with  "Limited"  as  the  last  word  in  its  name;  ii)  The  place  in  which  the  registered 
office  of  the  company  is  to  be  situate;  iii)  The  objects  of  the  company;  iv)  That 
the  hability  of  the  members  is  Umited;  v)  That  each  member  undertakes  to 
contribute  to  the  assets  of  the  company,  in  the  event  of  its  being  wound  up  while 
he  is  a  member,  or  within  one  year  afterwards,  for  payment  of  the  debts  and  Habilities 
of  the  company  contracted  before  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding  up,  and  for  adjustment  of  the  rights  of  the  contributories 
among  themselves,  such  amount  as  may  be  required,  not  exceeding  a  specified 
amount;  2.  If  the  company  has  a  share  capital:  i)  The  memorandum  must  also  state 
the  amount  of  share  capital  with  which  the  company  proposes  to  be  registered  and 
the  division  thereof  into  shares  of  a  fixed  amount ;  ii)  No  subscriber  of  the  memoran- 
dum may  take  less  than  one  share;  iii)  Each  subscriber  must  write  opposite  to  his 
name  the  number  of  shares  he  takes. 

Memorandum  of  unlimited  company.   9.  In  the  case  of  an  unlimited  company : 

1 .  The  memorandum  must  state :  i)  The  name  of  the  company ;  ii)  The  place  in  which 
the  registered  office  of  the  company  is  to  be  situate ;  ui)  The  objects  of  the  company. 

2.  If  the  company  has  a  share  capital:  i)  No  subscriber  of  the  memorandum  may 
take  less  than  one  share;  ii)  Each  subscriber  must  write  opposite  to  his  name  the 
number  of  shares  he  takes. 

Signature  of  memorandum.  10.  The  memorandum  must  be  signed  by  each 
subscriber  in  the  presence  of  at  least  one  witness  who  must  attest  the  signature. 

Restriction  on  alteration  of  memorandum.  11.  A  company  may  not  alter  the 
conditions  contained  in  its  memorandum  except  in  the  cases  and  in  the  mode  and  to 
the  extent  for  which  express  provision  is  made  in  this  Act. 

Name  of  company  and  change  of  name.  12.  1.  A  company  may  not  be  registered 
by  a  name  identical  with  that  by  which  a  company  in  existence  is  already  registered, 
or  so  nearly  resembling  that  name  as  to  be  calculated  to  deceive,  except  where  the 
company  in  existence  is  in  the  course  of  being  dissolved  and  signifies  its  consent  in 
such  manner  as  the  Registrar  requires.  2.  If  a  company,  through  inadvertence  or 
otherwise,  is,  without  such  consent  as  aforesaid,  registered  by  a  name  identical  with 
that  by  which  a  company  in  existence  is  previously  registered,  or  so  nearly  resembUng 
it  as  to  be  calculated  to  deceive,  the  first  mentioned  company  may,  with  the  sanction 
of  the  Registrar,  change  its  name.  3.  Any  company  may,  by  special  resolution, 
and  with  the  approval  of  the  Governor  signified  in  writing,  change  its  name.  4.  Where 
a  company  changes  its  name,  the  Registrar  shall  enter  the  new  name  on  the  register 
in  place  of  the  former  name,  and  shall  issue  a  certificate  of  incorporation  altered  to 
meet  the  circumstances  of  the  case.  5.  The  change  of  name  shall  not  affect  any  rights 
or  obligations  of  the  company,  or  render  defective  any  legal  proceedings  by  or  against 
the  company,  and  any  legal  proceedings  that  might  have  been  continued  or  commen- 
ced against  it  by  its  former  name  may  be  continued  or  commenced  against  it  by  its 
new  name. 

Alteration  of  objects  of  company.  13.  1 .  Subject  to  the  provisions  of  this  section 
a  company  may,  by  special  resolution,  alter  the  provisions  of  its  memorandum  with 
respect  to  the  objects  of  the  company,  so  far  as  may  be  required  to  enable  it :  a)  To 
carry  on  its  business  more  economically  or  more  efficiently ;  or  b)  To  attain  its  main 
purpose  by  new  or  improved  means ;  or  c)  To  enlarge  or  change  the  local  area  of  its 
operations ;  or  d)  To  carry  on  some  business  which  under  existing  circumstances  may 
conveniently  or  advantageously  be  combined  with  the  business  of  the  company;  or 
e)  To  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum.  2.  The 
alteration  shall  not  take  effect  until  and  except  in  so  far  as  it  is  confirmed  on  petition 
by  the  Court.  3.  Before  confirming  the  alteration  the  Court  must  be  satisfied :  a)  That 
sufficient  notice  has  been  given  to  every  holder  of  debentures  of  the  company,  and  to 
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any  persons  or  class  of  persons  whose  interests  will,  in  the  opinion  of  the  Court,  be 
affected  by  the  alteration ;  and  b)  That,  with  respect  to  every  creditor  who  in  the 
opinion  of  the  Court  is  entitled  to  object,  and  who  signifies  his  objection  in  manner 
directed  by  the  Court,  either  his  consent  to  the  alteration  has  been  obtained  or  his  debt 
or  claim  has  been  discharged  or  has  determined,  or  has  been  secured  to  the  satis- 
faction of  the  Court:  Provided  that  the  Court  may,  in  the  case  of  any  person  or 
class,  for  special  reasons,  dispense  with  the  notice  required  by  this  section.  4.  The 
Court  may  make  an  order  confirming  the  alteration  either  whoUy  or  in  part,  and  on 
such  terms  and  conditions  as  its  thinks  fit,  and  may  make  such  order  as  to  costs  as 
it  thinks  proper.  5.  The  Court  shall,  in  exercising  its  discretion  imder  this  section, 
have  regard  to  the  rights  and  interests  of  the  members  of  the  company  or  of  any  class 
of  them,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may,  if  it  thinks  fit, 
adjourn  the  proceedings  in  order  than  an  arrangement  may  be  made  to  the  satisfaction 
of  the  Court  for  the  purchase  of  the  interests  of  dissentient  members;  and  may  give 
such  directions  and  make  such  orders  as  it  may  think  expedient  for  facUitating  or 
carrying  into  effect  any  such  arrangement :  Provided  that  no  part  of  the  capital  of 
the  company  may  be  expended  in  any  such  purchase.  6.  An  office  copy  of  the  order 
confirming  the  alteration,  together  with  a  printed  copy  of  the  memorandum  as  altered, 
shall,  within  fifteen  days  from  the  date  of  the  order,  be  deUvered  by  the  company  to 
Registrar  of  Companies,  and  he  shall  register  the  same,  and  shall  certify  the  registra- 
tion under  his  hand,  and  the  certificate  shall  be  conclusive  evidence  that  all  the 
requirements  of  this  Act  with  respect  to  the  alteration  and  the  confirmation  thereof 
have  been  complied  with,  and  thenceforth  the  memorandum  so  altered  shall  be  the 
memorandum  of  the  company.  The  Court  may  by  order  at  any  time  extend  the  time 
for  the  delivery  of  documents  to  the  Registrar  under  this  section  for  such  period  as  the 
Court  may  think  proper.  7.  If  a  company  makes  default  in  deUvering  to  the  Registrar 
of  companies  any  document  required  by  this  section  to  be  deUvered  to  him,  the 
company  shall  be  Uable  to  a  fine  not  exceeding  ten  pounds  for  every  day  during 
which  it  is  in  default. 

Articles  of  association. 

Registration  of  articles.  14.  1.  There  may,  in  the  case  of  a  company  hmited  by 
shares,  and  there  shall,  iu  the  case  of  a  company  Umited  by  guarantee  or  unhmited, 
be  registered  with  the  memorandum  articles  of  association  signed  by  the  subscribers 
to  the  memorandum  and  prescribing  regulations  for  the  company.  2.  Articles  of 
association  may  adopt  aU  or  any  of  the  regulations  contained  in  Table  A  in  the  first 
Schedule  to  this  Act.  3.  In  the  case  of  an  unlimited  company  or  a  company  Hmited 
by  guarantee  the  articles,  if  the  company  has  a  share  capital,  must  state  the  amount 
of  share  capital  with  v/hich  the  company  proposes  to  be  registered.  4.  In  the  case 
of  an  unlimited  company  or  a  company  Umited  by  guarantee,  if  the  company  has 
not  a  share  capital,  the  articles  must  state  the  number  of  members  with  which  the 
company  propose  to  be  registered,  for  the  purpose  of  enabUng  the  Registrar  to 
determine  the  fees  payable  on  registration. 

AppUcation  of  Table  A.  15.  In  the  case  of  a  company  Umited  by  shares  and  re- 
gistered after  the  commencement  of  this  Act,  if  articles  are  not  registered,  or,  if 
articles  are  registered,  in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations 
in  Table  A  in  the  first  Schedule  to  this  Act,  those  regulations  shall,  so  far  as  appU- 
cable,  be  the  regulations  of  the  company  in  the  same  manner  and  to  the  same  extent 
as  if  they  were  contained  in  duly  registered  articles. 

Registration  of  articles  of  Association.  16.  In  case  the  Registrar  shaU  refuse  to 
admit  to^registration  the  articles  of  association  of  any  company  on  account  of  their 
not  being  formed  in  accordance  with  the  provisions  of  this  Act,  it  shall  be  competent 
for  the  company  to  apply  by  petition  to  the  Court,  who  may,  if  it  see  fit,  direct  the 
Registrar  to  admit  the  said  articles  to  registration. 

Form  and  signature  of  articles.  17.  Articles  must :  a)  Be  printed ;  b)  Be  divided 
into  paragraphs  numbered  consecutively;  and  c)  Be  signed  by  each  subscriber  of  the 
memorandum  of  association  in  the  presence  of  at  least  one  witness  who  must  attest 
the  signatxu-e. 

Alteration  of  articles  by  special  resolution.  18.  1.  Subject  to  the  provisions  of  this 
Act  and  to  the  conditions  contained  in  its  memorandum,  a  company  may  by  special 
resolution  alter  or  add  to  its  articles ;  and  any  alteration  or  addition  so  made  shaU  be 
as  vaUd  as  if  originally  contained  in  the  articles,  and  be  subject  in  Uke  manner  to 


COMPANIES.  9 

alteration  by  special  resolution.  2.  The  power  of  altering  articles  under  this  section 
shall,  in  the  case  of  an  unhmited  company  incorporating  any  of  the  provisions  of  the 
Joint  Stock  Companies  Clauses  Act,  extend  to  altering  any  regulations  relating  to  the 
amount  of  capital,  or  its  distribution  into  shares,  notwithstanding  that  those  regu- 
lations are  contained  in  the  memorandum. 

General  provisions. 

Effect  of  memorandum  and  articles.  19.  1.  The  memorandum  and  articles  shall, 
when  registered,  bind  the  company  and  the  members  thereof  to  the  same  extent  as 
if  they  respectively  had  been  signed  by  each  member,  and  contained  covenants  on  the 
part  of  each  member,  his  heirs,  executors,  and  administrators,  to  observe  aU  the 
provisions  of  the  memorandum  and  of  the  articles,  subject  to  the  provisions  of  this 
Act.  2.  AU  money  payable  by  any  member  to  the  company  under  the  memorandum 
or  articles  shall  be  a  debt  due  from  him  to  the  company,  and  shall  be  of  the  nature 
of  a  specialty  debt. 

Registration  of  memorandum  and  articles.  20.  The  memorandum  and  the  articles 
(if  any)  shall  be  deUvered  to  the  Registrar  of  Companies,  and  he  shall  retain  and 
register  them. 

Effect  of  registration.  21.  1.  On  the  registration  of  the  memorandum  of  a 
company  the  Registrar  shall  certify  under  his  hand  that  the  company  is  incorporated, 
and  in  the  case  of  a  Umited  company  that  the  company  is  Hmited.  2.  From  the  date 
of  incorporation  mentioned  in  the  certificate  of  incorporation,  the  subscribers  of  the 
memorandum,  together  with  such  other  persons  as  may  from  time  to  time  become 
members  of  the  company,  shall  be  a  body  corporate  by  the  name  contained  in  the 
memorandum,  capable  forthwith  of  exercising  aU  the  functions  of  an  incorporated 
company,  and  having  perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands,  but  with  such  Uability  on  the  part  of  the  members  to  contribute  to  the  assets 
of  the  company  in  the  event  of  its  being  wound  up  as  is  mentioned  in  this  Act. 

Conclusiveness  of  certificate  of  incorporation.  22,  1.  A  certificate  of  incorporation 
given  by  the  Registrar  in  respect  of  any  association  shall  be  conclusive  evidence  that 
aU  the  requirements  of  this  Act  in  respect  of  registration  and  of  matters  precedent  and 
incidental  thereto  have  been  comphed  with,  and  that  the  association  is  a  company 
authorized  to  be  registered  and  duly  registered  under  this  Act.  2.  A  statutory  declara- 
tion by  an  advocate  engaged  in  the  formation  of  the  company,  or  by  a  person  named 
in  the  articles  as  a  director  or  secretary  of  the  company,  of  compKance  with  all  or 
any  of  the  said  requirements  shall  be  produced  to  the  Registrar,  and  the  Registrar  may 
accept  such  a  declaration  as  sufficient  evidence  of  compUance. 

Copies  of  memorandum  and  articles  to  bo  given  to  members.  23.  1.  Every 
company  shall  send  to  every  member,  at  his  request,  and  on  payment  of  one  shilling 
or  such  less  sum  as  the  company  may  prescribe,  a  copy  of  the  memorandum  and  of 
the  articles  (if  any).  2.  If  a  company  makes  default  in  compljring  with  the  require- 
ments of  this  section,  it  shall  be  hable  for  each  offence  to  a  fine  not  exceeding  one 
pound. 

Associations  not  for  profit. 

Power  to  dispense  with  "Limited"  in  name  of  charitable  and  other  companies. 
24.  1.  Where  it  is  proved  to  the  satisfaction  of  the  Governor  that  an  association  about 
to  be  formed  as  a  limited  company  is  to  be  formed  for  promoting  commerce,  art, 
science,  religion,  charity,  or  any  other  useful  object,  and  intends  to  apply  its  profits 
(if  any)  or  other  income  in  promoting  its  objects,  and  to  prohibit  the  payment  of  any 
dividend  to  its  members,  the  Governor  may  by  hcence  direct  that  the  association  be 
registered  as  a  company  with  limited  habiUty,  without  the  addition  of  the  word 
"Limited"  to  its  name,  and  the  association  may  be  registered  accordingly.  2.  A  hcence 
by  the  Governor  under  this  section  may  be  granted  on  such  conditions  and  subject  to 
such  regulations  as  the  Governor  thinks  fit,  and  those  conditions  and  regulations 
shall  be  binding  on  the  association,  and  shall,  if  the  Governor  so  directs,  be  inserted 
in  the  memorandum  and  articles,  or  in  one  of  those  documents.  3.  The  association 
shall  on  registration  enjoy  all  the  privileges  of  hmited  companies,  and  be  subject  to 
all  their  obligations,  except  those  of  using  the  word  "Limited"  as  any  part  of  its  name,^ 
and  of  pubhshing  its  name,  and  of  sending  hsts  of  members  and  directors  and  mana- 
gers to  the  Registrar  of  Companies.  4.  A  licence  under  this  section  may  at  any  time  be 
revoked  by  the  Governor,  and  upon  revocation  the  Registrar  shaU  enter  the  word 
"Limited"  at  the  end  of  the  name  of  the  association  upon  the  register,  and  the  asso- 
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ciation  shall  cease  to  enjoy  the  exemptions  and  privileges  granted  by  this  section: 
Provided  that  before  a  Hcence  is  so  revoked  the  Governor  shall  give  to  the  asso- 
ciation notice  in  writing  of  his  intention,  and  shall  afford  the  association  an 
opportiunity  of  being  heard  in  opposition  to  the  revocation. 

Companies  limited  by  gvurantee. 
Provisions  as  to  companies  limited  by  guarantee.  25.  1.  In  the  case  of  a  com- 
pany limited  by  guarantee  and  not  having  a  share  capital,  and  registered  on  or  after 
the  first  day  of  January,  nineteen  hundred  and  nine,  every  provision  in  the  memo- 
randum or  articles  or  in  any  resolution  of  the  company  purporting  to  give  any  person 
a  right  to  participate  in  the  divisible  profits  of  the  company  otherwise  than  as  a 
member  shall  be  void.  2.  For  the  purpose  of  the  provisions  of  this  Act  relating  to  the 
memorandum  of  a  company  Umited  by  guarantee  and  of  this  section,  every  provision 
in  the  memorandum  or  articles,  or  in  any  resolution,  of  any  company  hmited  by- 
guarantee  and  registered  on  or  after  the  first  day  of  January,  nineteen  hundred  and 
nine,  purporting  to  divide  the  undertaking  of  the  company  into  shares  or  interests 
shaU  be  treated  as  a  provision  for  a  share  capital,  notwithstanding  that  the  nominal 
amount  or  number  of  the  shares  or  interests  is  not  specified  thereby. 

Part  II.    Distribution  and  Reduction  of  Share  Capital,  and  Registra- 
tion Unlimited  Company  as  Limited. 

Distribution  of  share  capital. 

Nature  of  shares.  26.  1 .  The  shares  or  other  interest  of  any  member  in  a  company 
shall  be  personal  estate,  transferable  in  manner  provided  by  the  articles  of  the  com- 
pany, and  shall  not  be  of  the  nature  of  real  estate.  2.  Each  share  in  a  company  having 
a  share  capital  shall  be  distinguished  by  its  appropriate  number. 

Certificate  of  shares  or  stock.  27.  A  certificate,  under  the  common  seal  of  the 
company,  specifying  any  shares  or  stock  held  by  any  member,  shall  be  prima  facie 
evidence  of  the  title  of  the  member  to  the  shares  or  stock. 

Definition  of  member.  28.  1.  The  subscribers  of  the  memorandum  of  a  com- 
pany shaU  be  deemed  to  have  agreed  to  become  members  of  the  company,  and 
on  its  registration  shall  be  entered  as  members  in  its  register  of  members.  2.  Every 
other  person  who  agrees  to  become  a  member  of  a  company,  and  whose  name  is 
entered  in  its  register  of  members,  shall  be  a  member  of  the  company. 

Register  of  members.  29.  1.  Every  company  shall  keep  in  one  or  more  books 
a  register  of  its  members,  and  enter  therein  the  following  particulars :  i)  The  names 
and  addresses,  and  the  occupations,  if  any,  of  the  members,  and  in  the  case  of  a 
company  having  a  share  capital  a  statement  of  the  shares  held  by  each  member, 
distinguishing  each  share  by  its  number,  and  of  the  amount  paid  or  agreed  to  be 
considered  as  paid  on  the  shares  of  each  member ;  ii)  The  date  at  which  each  person 
was  entered  in  the  register  as  a  member;  iii)  The  date  at  which  any  person  ceased 
to  be  a  member.  2.  If  a  company  fails  to  comply  with  this  section  it  shall  be  Uable 
to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  default  continues ; 
and  every  director  and  manager  of  the  company  who  knowingly  and  wilfully  autho- 
rizes or  permits  the  default  shall  be  Uable  to  the  hke  penalty. 

Annual  list  of  members  and  summary.  30.1.  Every  company  having  a  share  capital 
shall  once  at  least  in  every  year  make  a  Ust  of  all  persons  who,  on  the  foTirteenth 
day  after  the  first  or  only  ordinary  general  meeting  in  the  year,  are  members  of 
the  company,  and  of  aU  persons  who  have  ceased  to  be  members  since  the  date 
of  the  last  return  or  (in  the  case  of  the  first  return)  of  the  incorporation  of  the  com- 
pany. 2.  The  list  must  state  the  names,  addresses,  and  occupations  of  aH  the  past 
and  present  members  therein  mentioned,  and  the  number  of  shares  held  by  each 
of  the  existing  members  at  the  date  of  the  return,  specifying  shares  transferred 
rince  the  date  of  the  last  return  or  (in  the  case  of  the  first  return)  of  the  incorpo- 
ration of  the  company  by  persons  who  are  still  members  and  have  ceased  to  be 
members  respectively,  and  the  dates  of  registration  of  the  transfers,  and  must 
contain  a  summary  distinguishing  between  shares  issued  for  cash  and  shares  issued 
as  fuUy  or  partly  paid  up  otherwise  than  in  cash,  and  specifying  the  following  par- 
ticulars: a)  The  amount  of  the  share  capital  of  the  company,  and  the  number  of 
the  shares  into  which  it  is  divided;  b)  The  number  of  shares  taken  from  the  com- 
mencement of  the  company  up  to  the  date  of  the  return;  c)  The  amount  called  up 
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on  each  share;  d)  The  total  amount  of  calls  received;  e)  The  total  amount  of  calls 
unpaid;  f)  The  total  amount  of  the  sums  (if  any)  paid  by  way  of  commission  in 
respect  of  any  shares  or  debentures,  or  allowed  by  way  of  discount  in  respect  of 
any  debentures,  since  the  date  of  the  last  return;  g)  The  total  number  of  shares 
forfeited;  h)  The  total  amount  of  shares  or  stock  for  which  share  warrants  are  out- 
standing at  the  date  of  the  return;  i)  The  total  amount  of  share  warrants  issued 
and  surrendered  respectively  since  the  date  of  the  last  return;  k)  The  number  of 
shares  or  amount  of  stock  comprised  in  each  share  warrant;  1)  The  names  and  ad- 
dresses of  the  persons  who  at  the  date  of  the  return  are  the  directors  of  the  com- 
pany, or  occupy  the  position  of  directors,  by  whatever  name  called;  and  m)  The 
total  amount  of  debt  due  from  the  company  in  respect  of  all  mortgages  and  charges 
which  are  required  to  be  registered  with  the  Registrar  of  Companies  under  this  Act, 
or  which  would  have  been  required  so  to  be  registered  if  created  after  the  first  day 
of  January,  nineteen  hundred  and  nine.  3.  The  summary  must  also  (except  where 
the  company  is  a  private  company)  include  a  statement,  made  up  to  such  date  as 
may  be  specified  in  the  statement,  in  the  form  of  a  balance-sheet,  audited  by  the 
company's  auditors,  and  containing  a  summary  of  its  share  capital,  its  liabiHties, 
and  its  assets,  giving  such  particulars  as  wiU  disclose  the  general  nature  of  those 
Habihties  and  assets,  and  how  the  values  of  the  fixed  assets  have  been  arrived  at, 
but  the  balance  sheet  need  not  include  a  statement  of  profit  and  loss.  4.  The  above 
hst  and  summary  must  be  contained  in  a  separate  part  of  the  register  of  members, 
and  must  be  completed  within  seven  days  after  the  fourteenth  day  aforesaid,  and 
the  company  must  forthwith  forward  to  the  Registrar  of  Companies  a  copy  signed 
by  the  manager  or  by  the  secretary  of  the  company.  5.  If  a  company  makes  default 
in  complying  with  the  requirements  of  this  section  it  shaU  be  hable  to  a  fine  not 
exceeding  five  pounds  for  every  day  during  which  the  default  continues,  and  every 
director  and  manager  of  the  company  who  knowingly  and  wilfuUy  authorizes  or 
permits  the  default  shall  be  hable  to  the  hke  penalty.  Provided  always,  that  the 
provisions  contained  in  paragraphs  1)  and  m)  of  sub-section  2.  and  sub-section  3. 
of  this  section  shall  not  apply  to  a  company  to  which  the  provisions  of  the  Railway 
Regulation  Act,  1878,  apply. 

Shares  registered  in  names  of  trustees  not  to  imply  notice  of  trust,  31.  No 
description  on  the  register  of  any  company  of  the  holder  of  any  share,  stock,  or 
debenture  in  such  company  as  executor  or  trustee,  or  any  other  description  appended 
to  the  name  of  any  such  holder,  shall  be  deemed  to  be  notice  to  the  company  of  any 
trust,  express,  imphed,  or  constructive,  but  shall  be  treated  merely  as  a  description 
for  the  convenience  of  such  holder. 

Registration  of  transfer  at  request  of  transferor.  32.  On  the  apphcation  of 
the  transferor  of  any  share  or  interest  in  a  company,  the  company  shall  enter  in 
its  register  of  members  the  name  of  the  transferee  in  the  same  manner  and  sub- 
ject to  the  same  conditions  as  if  the  apphcation  for  the  entry  were  made  by  the  trans- 
feree. 

Transfer  by  personal  representative.  33.  A  transfer  of  the  share  or  other  in- 
terest of  a  deceased  member  of  a  company  made  by  his  personal  representative  shall, 
although  the  personal  representative  is  not  himself  a  member,  be  as  vahd  as  if 
he  had  been  a  member  at  the  time  of  the  execution  of  the  instrument  of  transfer. 

Inspection  of  register  of  members.  34.  1.  The  register  of  members  commencing 
from  the  date  of  the  registration  of  the  company,  shall  be  kept  at  the  registered 
office  of  the  company,  and,  except  when  closed  under  the  provisions  of  this  Act, 
shall  during  business  hours  (subject  to  such  reasonable  restrictions  as  the  com- 
pany in  general  meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day 
be  allowed  for  inspection)  be  open  to  the  inspection  of  any  member  gratis,  and  to 
the  inspection  of  any  other  person  on  payment  of  one  shiUing,  or  such  less  sum 
as  the  company  may  prescribe,  for  each  inspection.  2.  Any  member  or  other  petson 
may  require  a  copy  of  the  register,  or  of  any  part  thereof,  or  of  the  hst  and  sum- 
mary required  by  this  Act,  or  any  part  thereof,  on  payment  of  sixpence,  or  such 
less  sum  as  the  company  may  prescribe,  for  every  hundred  words  or  fractional  part 
thereof  required  to  be  copied.  3.  If  any  inspection  or  copy  required  under  this  sec- 
tion is  refused,  the  company  shall  be  hable  for  each  refusal  to  a  fine  not  exceeding  two 
pounds,  and  to  a  further  fine  not  exceeding  two  poimds  for  every  day  during  which 
the  refusal  continues,  and  every  director  and  manager  of  the  company  who  knowingly 
authorizes  or  permits  the  refusal  shall  be  hable  to  the  hke  penalty;  and,  in  addition 
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to  the  above  penalty,  a  Judge  of  the  High  Court  may  by  order  compel  an  immediate 
inspection  of  the  register. 

Power  to  close  register.  33.  A  company  may,  on  giving  notice  by  advertise- 
ment in  not  less  than  two  newspapers  circulating  in  the  Isle  of  Man,  close  the  register 
of  members  for  any  time  or  times  not  exceeding  in  the  whole  thirty  days  in  each  year. 
!  5*'  Power  of  Court  to  rectify  register.  36.  l.If:a)Thenameof  any  person  is,  without 
sufficient  cause,  entered  in  or  omitted  from  the  register  of  members  of  a  company; 
or  b)  Default  is  made  or  xmnecessary  delay  takes  place  in  entering  on  the  register 
the  fact  of  any  person  having  ceased  to  be  a  member,  the  person  aggrieved,  or  any 
member  of  the  company,  or  the  company,  may  apply  to  the  Court  for  rectification 
of  the  register.  2.  The  appUcation  may  be  made  by  petition  to  the  Chancery  Division 
of  the  High  Court  of  Justice,  or  by  application  to  a  Judge  of  the  High  Court;  and 
the  Court  or  Judge  may  either  refuse  the  appHcation,  with  or  without  costs  to  be 
paid  by  the  petitioner  or  appUcant,  or  may  order  rectification  of  the  register,  and 
payment  by  the  company  of  any  damages  sustained  by  any  party  aggrieved.  3.  On 
any  appUcation  under  this  section  the  Court  may  decide  any  question  relating  to 
the  title  of  any  person  who  is  a  party  to  the  application  to  have  his  name  entered 
in  or  omitted  from  the  register,  whether  the  question  arises  between  members 
or  alleged  members,  or  between  members  or  alleged  members  on  the  one  hand 
and  the  company  on  the  other  hand;  and  generally  may  decide  any  question 
necessary  or  expedient  to  be  decided  for  the  rectification  of  the  register :  Provided 
that  any  person  aggrieved  by  the  judgment  or  order  of  the  Court  or  Judge  may 
appeal  in  the  usual  manner.  4.  In  the  case  of  a  company  required  by  this  Act  to 
send  a  list  of  its  members  to  the  Registrar  of  Companies,  the  Court,  when  making 
an  order  for  rectification  of  the  register,  shall  by  its  order  direct  notice  of  the 
rectification  to  be  given  to  the  Registrar. 

Register  to  be  evidence.  37.  The  register  of  members  shall  be  prima  facie  evi- 
dence of  any  matters  by  this  Act  directed  or  authorized  to  be  inserted  therein. 

Issue  and  effect  of  share  warrants  to  bearer.  38.  1.  A  company  limited  by 
shares,  if  so  authorized  by  its  articles,  may,  v/ith  respect  to  any  fuUy  paid-up  shares, 
or  to  stock,  issue  under  its  common  seal  a  warrant  stating  that  the  bearer  of  the 
warrant  is  entitled  to  the  shares  or  stock  therein  specified,  and  may  provide,  by 
coupons  or  otherwise,  for  the  payment  of  the  future  dividends  on  the  shares  or  stock 
included  in  the  warrant,  in  this  Act  termed  a  share  warrant.  2.  A  share  warrant 
shaU  entitle  the  bearer  thereof  to  the  shares  or  stock  therein  specified,  and  the 
shares  or  stock  may  be  transferred  by  dehvery  of  the  warrant.  3.  The  bearer  of 
a  share  warrant  shall,  subject  to  the  articles  of  the  company,  be  entitled,  on  sur- 
rendering it  for  cancellation,  to  have  his  name  entered  as  a  member  in  the  register 
of  members;  and  the  company  shall  be  responsible  for  any  loss  incurred  by  any 
person  by  reason  of  the  company  entering  in  its  register  the  name  of  a  bearer  of 
a  share  warrant  in  respect  of  the  shares  or  stock  therein  specified  without  the  warrant 
being  surrendered  and  cancelled.  4.  The  bearer  of  a  share  warrant  may,  if  the  ar- 
ticles of  the  company  so  provide,  be  deemed  to  be  a  member  of  the  company  within 
the  meaning  of  this  Act,  either  to  the  fuU  extent  or  for  any  purposes  defined  in  the 
articles ;  except  that  he  shall  not  be  quaUfied  in  respect  of  the  shares  or  stock  speci- 
fied in  the  warrant  for  being  a  director  or  manager  of  the  company,  in  cases  where 
such  a  quaHfication  is  required  by  the  articles.  5.  On  the  issue  of  a  share 
warrant  the  company  shall  strike  out  of  its  register  of  members  the  name  of  the 
member  then  entered  therein  as  holding  the  shares  or  stock  specified  in  the  warrant 
as  if  he  had  ceased  to  be  a  member,  and  shall  enter  in  the  register  the  following 
particulars,  namely:  i)  The  fact  of  the  issue  of  the  warrant;  ii)  A  statement  of  the 
shares  or  stock  included  in  the  warrant,  distinguishing  each  share  by  its  number; 
and  iii)  The  date  of  the  issue  of  the  warrant.  6.  Until  the  warrant  is  surrendered, 
the  above  particulars  shall  be  deemed  to  be  the  particulars  required  by  this  Act 
to  be  entered  in  the  register  of  members;  and,  on  the  surrender,  the  date  of  the 
surrender  must  be  entered  as  if  it  were  the  date  at  which  a  person  ceased  to  be 
a  member. 

Forgery,  personation,  unlawfully  engraving  plates,  etc.  39.  1.  If  any  person: 
i)  With  intent  to  defraud,  forges  or  alters,  or  offers,  utters,  disposes  of,  or  puts 
off,  knowing  the  same  to  be  forged  or  altered,  any  share  warrant  or  coupon,  or 
any  document  purporting  to  be  a  share  warrant  or  coupon,  issued  in  pursuance 
of  this  Act;  or  by  means  of  any  such  forged  or  altered  share  warrant,  coupon,  or 
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document,  purporting  as  aforesaid,  demands  or  endeavours  to  obtain  or  receive 
any  share  or  interest  in  any  company  under  this  Act,  or  to  receive  any  dividend 
or  money  payable  in  respect  thereof,  knowing  the  warrant,  coupon,  or  document 
to  be  forged  or  altered;  or  ii)  Falsely  and  deceitfully  personates  any  owner  of  any 
share  or  interest  in  any  company,  or  of  any  share  warrant  or  coupon,  issued  in 
pursuance  of  this  Act,  and  thereby  obtains  or  endeavours  to  obtain  any  of  such 
share  or  interest  or  share  warrant  or  coupon,  or  receives  or  endeavours  to  receive 
any  money  due  to  any  such  owner,  as  if  the  offender  were  the  true  and  lawful  owner, 
he  shall  be  gmlty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with 
or  without  hard  labour.  2.  If  any  person  without  lawful  authority  or  excuse,  proof 
whereof  shall  he  on  him,  engraves  or  makes  on  any  plate,  wood,  stone,  or  other 
material  any  share  warrant  or  coupon  purporting  to  be  a  share  warrant  or  coupon 
issued  or  made  by  any  particular  company  in  pursuance  of  this  Act,  or  to  be  a  blank 
share  warrant  or  coupon  so  issued  or  made,  or  to  be  a  part  of  such  a  share  warrant 
or  coupon,  or  uses  any  such  plate,  wood,  stone,  or  other  material  for  the  making 
or  printing  of  any  such  share  warrant  or  coupon,  or  of  any  such  blank  share  warrant 
or  coupon,  or  any  part  thereof  respectively,  or  kno'nangly  has  in  his  custody  or 
possession  any  such  plate,  wood,  stone,  or  other  material,  he  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  Uable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or  without 
hard  labour. 

Power  of  company  to  arrange  for  different  amounts  being  paid  on  shares.  40.  A 
company,  if  so  authorized  by  its  articles  (subject,  however,  to  the  provisions  as  to 
a  limited  banking  company  contained  in  section  90  of  this  Act)  may  do  any  one 
or  more  of  the  following  things,  namely:  1.  Make  arrangements  on  the  issue  of  shares 
between  the  shareholders  in  the  amounts  and  times  of  payment  of  calls  on  their 
shares ;  2.  Accept  from  any  member  who  assents  thereto  the  whole  or  a  part  of  the 
amoimt  remaining  unpaid  on  any  shares  held  by  him,  although  no  part  of  that 
amount  has  been  called  up;  3.  Pay  dividend  in  proportion  to  the  amount  paid 
up  on  each  share  where  a  larger  amount  is  paid  up  on  some  shares  than  on  others. 

Power  to  return  accumulated  profits  in  reduction  of  paid-up  share  capital.  41. 
1.  When  a  company  has  accumulated  a  sum  of  undivided  profits,  which  with  the 
sanction  of  the  shareholders  may  be  distributed  among  the  shareholders  in  the  form 
of  a  dividend  or  bonus,  it  may,  by  special  resolution,  return  the  same,  or  any  part 
thereof,  to  the  shareholders  in  reduction  of  the  paid-up  capital  of  the  company, 
the  unpaid  capital  being  thereby  increased  by  a  similar  amount.  2.  The  resolution 
shall  not  take  effect  until  a  memorandum,  showing  the  particulars  required  by  this 
Act  in  the  case  of  a  reduction  of  share  capital,  has  been  produced  to  and  registered 
by  the  Registrar  of  Companies,  but  the  other  provisions  of  this  Act  with  respect 
to  reduction  of  share  capital  shall  not  apply  to  a  reduction  of  paid-up  share  capital 
under  this  section.  3.  On  a  reduction  of  paid-up  capital  in  pursuance  of  this  sec- 
tion any  shareholder,  or  any  one  or  more  of  several  joint  shareholders,  may  within 
one  month  after  the  passing  of  the  resolution  for  the  reduction,  require  the  com- 
pany to  retain,  and  the  company  shall  retain  accordingly,  the  whole  of  the  money 
actually  paid  on  the  shares  held  by  him,  either  alone  or  jointly  with  any  other  per- 
son, which,  in  consequence  of  the  reduction,  would  otherwise  be  returned  to  him 
or  them,  and  thereupon  those  shares  shaU,  as  regards  the  payment  of  dividend, 
be  deemed  to  be  paid  up  to  the  same  extent  only  as  the  shares  on  which  payment 
has  been  accepted  by  the  shareholders  in  reduction  of  paid-up  capital,  and  the 
company  shall  invest  and  keep  invested  the  money  so  retained  in  such  securities 
authorized  for  investment  by  trustees  as  the  company  may  determine,  and  on  the 
money  so  invested  or  on  so  much  thereof  as  from  time  to  time  exceeds  the  amount 
of  calls  subsequently  made  on  the  shares  in  respect  of  which  it  has  been  retained, 
the  company  shall  pay  the  interest  received  from  time  to  time  on  the  securities. 
4.  The  amount  retained  and  invested  shall  be  held  to  represent  the  future  caUs 
which  may  be  made  to  replace  the  share  capital  so  reduced  on  those  shares,  whether 
the  amount  obtained  on  sale  of  the  whole  or  such  proportion  thereof  as  represents 
the  amounts  of  any  call  when  made  produces  more  or  less  than  the  amount  of  the 
call.    5.  On  a  reduction  of  paid-up  share  capital  in  piu-suance  of  this  section,  the 
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powers  vested  in  the  directors  of  making  calls  on  shareholders  in  respect  of  the  amount 
unpaid  on  their  shares  shall  extend  to  the  amount  of  the  unpaid  share  capital  as 
augmented  by  the  reduction.  6.  After  any  reduction  of  share  capital  under  this 
section  the  company  shall  specify  in  the  a'nnual  Ust  of  members  required  by  this 
Act  the  amounts  retained  at  the  request  of  any  of  the  shareholders  in  pursuance 
of  this  section,  and  shall  specify  in  the  statements  of  account  laid  before  any  general 
meeting  of  the  company  the  amount  of  undivided  profits  returned  in  reduction 
of  paid-up  share  capital  under  this  section. 

Power  of  company  limited  by  shares  to  alter  its  share  capital.  42.  1.  A  com- 
pany limited  by  shares,  if  so  authorized  by  its  articles,  may  alter  the  conditions 
of  its  memorandum  as  follows  (that  is  to  say),  it  may:  a)  Increase  its  share  capital 
by  the  issue  of  new  shares  of  such  amount  as  it  thinks  expedient;  b)  Consolidate 
and  divide  all  or  any  of  its  share  capital  into  shares  of  larger  amount  than  its  existing 
shares ;  c)  Convert  all  or  any  of  its  paid-up  shares  into  stock,  and  reconvert  that  stock 
into  paid-up  shares  of  any  denomination ;  d)  Subdivide  its  shares,  or  any  of  them,  into 
shares  of  smaller  amount  than  is  fixed  by  the  memorandum,  so,  however,  that  in 
the  subdivision  the  proportion  between  the  amount  paid  and  the  amount,  if  any, 
unpaid  on  each  reduced  share  shall  be  the  same  as  it  was  in  the  case  of  the  share 
from  which  the  reduced  share  is  derived ;  e)  Cancel  shares  which,  at  the  date  of  the 
passing  of  the  resolution  in  that  behaK,  have  not  been  taken  or  agreed  to  be  taken 
by  any  person,  and  diminish  the  amount  of  its  share  capital  by  the  amount  of  the 
shares  so  cancelled.  2.  The  powers  conferred  by  this  section  with  respect  to  the 
subdivision  of  shares  must  be  exercised  by  special  resolution.  3.  Where  any  alteration 
has  been  made  under  this  section  in  the  memorandum  of  a  company,  every  copy 
of  the  memorandum  issued  after  the  date  of  the  alteration  shall  be  in  accordance 
with  the  alteration.  If  a  company  makes  default  in  complying  with  this  provision 
it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
default  is  made;  and  every  director  and  manager  of  the  company  who  knowingly 
and  wilfully  authorizes  or  permits  the  default  shall  be  liable  to  hke  penalty.  4.  A  can- 
cellation of  shares  in  pursuance  of  this  section  shall  not  be  deemed  to  be  a 
reduction  of  share  capital  within  the  meaning  of  this  Act. 

Notice  to  Registrar  of  consolidation  of  share  capital,  conversion  of  shares  into 
stock,  etc.  43.  Where  a  company  having  a  share  capital  has  consolidated  and  di- 
vided its  share  capital  into  shares  of  larger  amoimt  than  its  existing  shares,  or  con- 
verted any  of  its  shares  into  stock,  or  reconverted  stock  into  shares,  it  shall  give 
notice  to  the  Registrar  of  Companies  of  the  consoUdation,  division,  conversion,  or 
reconversion,  specifying  the  shares  consolidated,  divided,  or  converted,  or  the  stock 
reconverted. 

Effect  of  conversion  of  shares  into  stock.  44.  Where  a  company  having  a  share 
capital  has  converted  any  of  its  shares  into  stock,  and  given  notice  of  the  conversion 
to  the  Registrar  of  Companies,  all  the  provisions  of  this  Act  which  are  applicable 
to  shares  only  shall  cease  as  to  so  much  of  the  share  capital  as  is  converted  into 
stock;  and  the  register  of  members  of  the  company,  and  the  list  of  members  to 
be  forwarded  to  the  Registrar,  shall  show  the  amount  of  stock  held  by  each  member 
instead  of  the  amount  of  shares  and  the  particulars  relating  to  shares  hereinbefore 
required  by  this  Act. 

Notice  of  increase  of  share  capital  or  of  members.  45.  1.  Where  a  company 
having  a  share  capital,  whether  its  shares  have  or  have  not  been  converted  into 
stock,  has  increased  its  share  capital  beyond  the  registered  capital,  and  where  a 
company  not  having  a  share  capital  has  increased  the  number  of  its  members  beyond 
the  registered  number,  it  shall  give  to  the  Registrar  of  Companies  in  the  case  of  an 
increase  of  share  capital,  within  fifteen  days  after  the  passing,  or  in  the  case  of  a 
special  resolution  the  confirmation,  of  the  resolution  authorizing  the  increase,  and 
in  the  case  of  an  increase  of  members  within  fifteen  days  after  the  increase  was  resol- 
ved on  or  took  place,  notice  of  the  increase  of  capital  or  members,  and  the  Registrar 
shall  record  the  increase.  2.  If  a  company  makes  default  in  complying  with  the 
requirements  of  this  section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds 
for  every  day  during  which  the  default  continues,  and  every  director  and  manager 
of  the  company  who  knowingly  and  wilfully  authorizes  or  permits  the  default  shall 
be  Uable  to  like  penalty. 

Reorganization  of  share  capital.  46.  1.  A  company  limited  by  shares  may, 
by  special  resolution  confirmed  by  an  order  of  the  Court,  modify  the  conditions 
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contained  in  its  memorandum  so  as  to  reorganize  its  share  capital,  whether  by  the 
consohdation  of  shares  of  different  classes  or  by  the  division  of  its  shares  into  shares 
of  different  classes:  Provided  that  no  preference  or  special  privilege  attached  to 
or  belonging  to  any  class  of  shares  shall  be  interfered  with  except  by  a  resolution 
passed  by  a  majority  in  number  of  shareholders  of  that  class  holding  three-fourths 
of  the  share  capital  of  that  class  and  confirmed  at  a  meeting  of  shareholders  of  that 
class  in  the  same  manner  as  a  special  resolution  of  the  company  is  required  to  be 
confirmed,  and  every  resolution  so  passed  shall  bind  all  shareholders  of  the  class. 
2.  Where  an  order  is  made  under  this  section  an  office  copy  thereof  shall  be  filed 
with  the  Registrar  of  Companies  within  seven  days  after  the  making  of  the  order, 
or  within  such  fiuther  time  as  the  Court  may  aUow,  and  the  resolution  shall  not 
take  effect  until  such  a  copy  has  been  so  filed . 

Provisions  respecting  the  sale  and  purchase  of  shares  in  hanking  companies. 

Contracts  for  sale,  etc.,  of  shares  to  be  void  unless  the  numbers  by  which  such 
shares  are  distinguished  are  set  forth  in  contract.  47.  AH  contracts,  agreements, 
and  tokens  of  sale  and  purchase  which  shall  hereafter  be  made  or  entered  into  for 
the  sale  or  transfer,  or  pvu-porting  to  be  for  the  sale  or  transfer,  of  any  share  or 
shares,  or  of  any  stock  or  other  interest,  in  any  joint-stock  banking  company  in 
this  Island  constituted  under  or  regulated  by  the  provisions  of  any  Act  of  Parha- 
ment.  Act  of  Tynwald,  Royal  Charter,  or  letters  patent,  issuing  shares  or  stock 
transferable  by  any  deed  or  written  instrument,  shall  be  nuU  and  void  to  all  intents 
and  purposes  whatsoever,  unless  such  contract,  agreement,  or  other  token  shall 
set  forth  and  designate,  in  writing,  such  shares,  stock,  or  interest  by  the  respective 
numbers  by  which  the  same  are  distinguished  at  the  making  of  such  contract,  agree- 
ment, or  token  on  the  register  or  books  of  such  banking  company  as  aforesaid, 
or  where  there  is  no  such  register  of  shares  or  stock  by  distinguishing  numbers, 
then,  unless  such  contract,  agreement,  or  other  token  shall  set  forth  the  person 
or  persons  in  whose  na/me  or  names  such  shares,  stock,  or  interest  shall  at  the  time 
of  making  such  contract  stand  as  the  registered  proprietor  thereof  in  the  books 
of  such  banking  company;  and  every  person,  whether  principal,  broker,  or  agent, 
who  shall  wilfully  insert  in  any  such  contract,  agreement,  or  other  token  any  false 
entry  of  such  numbers,  or  any  name  or  names  other  than  that  of  the  person  or  per- 
sons in  whose  names  such  shares,  stock,  or  interest  shall  stand  as  aforesaid,  shall 
be  guilty  of  a  misdemeanour,  and  be  punished  accordingly. 

Reditction  of  share  capital. 

Special  resolution  for  reduction  of  share  capital.  48.  1.  Subject  to  confirmation 
by  the  Court,  a  company  hmited  by  shares,  if  so  authorized  by  its  articles,  may 
by  special  resolution  reduce  its  share  capital  in  any  way,  and  in  particular  (without 
prejudice  to  the  generahty  of  the  foregoing  power)  may:  a)  Extinguish  or  reduce 
the  hability  on  any  of  its  shares  in  respect  of  share  capital  not  paid  up ;  or  b)  Either 
with  or  without  extinguishing  or  reducing  habUity  on  any  of  its  shares,  cancel  any 
paid-up  share  capital  which  is  lost  or  um-epresented  by  available  assets;  or  c)  Either 
with  or  without  extinguishing  or  reducing  Habihty  on  any  of  its  shares,  pay  off 
any  paid-up  share  capital  which  is  in  excess  of  the  wants  of  the  company,  and  may, 
if  and  so  far  as  is  necessary,  alter  its  memorandum  by  reducing  the  amount  of  its 
share  capital  and  of  its  shares  accordingly.  2.  A  special  resolution  under  this  section 
is  in  this  Act  called  a  resolution  for  reducing  share  capital. 

Application  to  Court  for  confirming  order.  49.  Where  a  company  has  passed 
and  confirmed  a  resolution  for  reducing  share  capital  it  may  apply  by  petition 
to  the  Court  for  an  order  confirming  the  reduction. 

Addition  to  name  of  company  of  "and  reduced."  50.  On  and  from  the  confirma- 
tion by  a  company  of  a  resolution  for  reducing  share  capital,  or  where  the  reduction 
does  not  involve  either  the  diminution  of  any  habihty  in  respect  of  unpaid  share 
capital  or  the  payment  to  any  shareholder  of  any  paid-up  share  capital,  then  on 
and  from  the  presentation  of  the  petition  for  confirming  the  reduction,  the  company 
shall  add  to  its  name,  until  such  date  as  the  Court  may  fix,  the  words  "and  reduced," 
as  the  last  words  in  its  name,  and  those  words  shall,  until  that  date,  be  deemed  to 
be  part  of  the  name  of  the  company:  Provided  that,  where  the  reduction  does  not 
involve  either  the  diminution  of  any  habUity  in  respect  of  impaid  share  capital 
or  the  payment  to  any  shareholder  of  any  paid-up  share  capital,  the  Coiuii  may. 
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if  it  thinks  expedient,  dispense  altogether  with  the  addition  of  the  words  "and 
reduced". 

Objections  by  creditors,  and  settlement  of  list  of  objecting  creditors.  51.  1.  Where 
the  proposed  reduction  of  share  capital  involves  either  diminution  of  liabihty  in 
respect  of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  paid-up 
share  capital,  and  in  any  other  case  if  the  Court  so  directs,  every  creditor  of  the 
company  who  at  the  date  fixed  by  the  Court  is  entitled  to  any  debt  or  claim  which, 
if  that  date  were  the  commencement  of  the  winding-up  of  the  company,  would  be 
admissible  in  proof  against  the  company,  shall  be  entitled  to  object  to  the  reduction. 
2.  The  Court  shall  settle  a  list  of  creditors  so  entitled  to  object,  and  for  that  purpose 
shall  ascertain,  as  far  as  possible  without  requiring  an  application  from  any  creditor, 
the  names  of  those  creditors  and  the  natinre  and  amount  of  their  debts  or  claims, 
and  may  pubHsh  notices  fixing  a  day  or  days  within  which  creditors  not  entered 
on  the  list  are  to  claim  to  be  so  entered  or  are  to  be  excluded  from  the  right  of  ob- 
jecting to  the  reduction.  3.  Where  a  creditor  entered  on  the  Mst  whose  debt  or 
claim  is  not  discharged  or  determined  does  not  consent  to  the  reduction,  the  Coiurt 
may,  if  it  thinks  fit,  dispense  with  the  consent  of  that  creditor,  on  the  company 
securing  payment  of  his  debt  or  claim  by  appropriating,  as  the  Court  may  direct, 
the  following  amount,  (that  is  to  say):  i)  If  the  company  admits  the  full  amount 
of  his  debt  or  claim,  or,  though  not  admitting  it,  is  willing  to  provide  for  it,  then 
the  full  amount  of  the  debt  or  claim;  ii)  If  the  company  does  not  admit  or  is  not 
willing  to  provide  for  the  fuU  amount  of  the  debt  or  claim,  or  if  the  amount  is  con- 
tingent or  not  ascertained,  then  an  amount  fixed  by  the  Court  after  the  like  inquiry 
and  adjudication  as  if  the  company  were  being  wound  up  by  the  Court. 

Order  confirming  reduction.  52.  The  Court,  if  satisfied,  with  respect  to  every 
creditor  of  the  company  who  under  this  Act  is  entitled  to  object  to  the  reduction, 
that  either  his  consent  to  the  reduction  has  been  obtained  or  his  debt  or  claim  has 
been  discharged  or  has  determined,  or  has  been  secured,  may  make  an  order  con- 
firming the  reduction  on  such  terms  and  conditions  as  it  thmks  fit. 

Registration  of  order  and  minute  of  reduction.  53.  1.  The  Registrar  of  Compa- 
nies on  production  to  him  of  an  order  of  the  Coxnt  confirming  the  reduction  of  the 
share  capital  of  a  company,  and  the  dehvery  to  him  of  an  office  copy  of  the  order 
and  of  a  minute  (approved  by  the  Court),  showing  with  respect  to  the  share  capital 
of  the  company,  as  altered  by  the  order,  the  amount  of  the  share  capital,  the  number 
of  shares  into  which  it  is  to  be  divided,  and  the  amount  of  each  share,  and  the  amount 
(if  any)  at  the  date  of  the  registration  deemed  to  be  paid  up  on  each  share,  shaU  register 
the  order  and  minute.  2.  On  the  registration,  and  not  before,  the  resolution  for 
reducing  share  capital  as  confirmed  by  the  order  so  registered  shall  take  effect. 
3.  Notice  of  the  registration  shall  be  pubhshed  in  such  manner  as  the  Comt  may 
direct.  4.  The  Registrar  shall  certify  under  his  hand  the  registration  of  the  order 
and  minute,  and  his  certificate  shall  be  conclusive  evidence  that  all  the  requirements 
of  this  Act  with  respect  to  reduction  of  share  capital  have  been  comphed  with,  and 
that  the  share  capital  of  the  company  is  such  as  is  stated  in  the  minute. 

Minute  to  form  part  of  memorandum.  54.  1.  The  minute  when  registered  shall 
be  deemed  to  be  substituted  for  the  corresponding  part  of  the  memorandum  of 
the  company,  and  shall  be  vaUd  and  alterable  as  if  it  had  been  originally  contained 
therein ;  and  must  ^be  embodied  in  every  copy  of  the  memorandum  issued  after  its  re- 
gistration. 2.  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section  it  shall  be  Hable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of 
which  default  is  made,  and  every  director  and  manager  of  the  company  who  knowingly 
and  wilfully  authorizes  or  permits  the  default  shaU  be  Uable  to  the  Uke  penalty. 
Liability  of  members  in  respect  of  reduced  shares.  55.  A  member  of  the  com- 
pany, past  or  present,  shaU  not  be  hable  in  respect  of  any  share  to  any  call  or  con- 
tribution exceeding  in  amoimt  the  difference  (if  any)  between  the  amount  paid, 
or  (as  the  case  may  be)  the  reduced  amount,  if  any,  which  is  to  be  deemed  to  have 
been  paid,  on  the  share  and  the  amount  of  the  share  as  fixed  by  the  minute :  Pro- 
vided that  if  any  creditor,  entitled  in  respect  of  any  debt  or  claim  to  object  to  the 
reduction  of  share  capital,  is,  by  reason  of  his  ignorance  of  the  proceedings  for  reduc- 
tion, or  of  their  nature  and  effect  with  respect  to  his  claim,  not  entered  on  the  Ust 
of  creditors,  and,  after  the  reduction,  the  company  is  unable,  within  the  meaning 
of  the  provisions  of  this  Act  with  respect  to  winding  up  by  the  Court,  to  pay  the 
amount  of  his  debt  or  claim,  then:  i)  Every  person  who  was  a  member  of  the  com- 
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Eany  at  the  date  of  the  registration  of  the  order  for  reduction  and  minute,  shall 
e  Uable  to  contribute  for  the  payment  of  that  debt  or  claim  an  amount  not  ex- 
ceeding the  amount  which  he  would  have  been  Uable  to  contribute  if  the  company 
had  commenced  to  be  wound  up  on  the  day  before  that  registration;  and  ii)  li  the 
company  is  wound  up,  the  Court,  on  the  application  of  any  such  creditor,  and  proof 
of  his  ignorance  as  aforesaid  may,  if  it  thinks  fit,  settle  accordingly  a  list  of  persons 
so  liable  to  contribute,  and  make  and  enforce  calls  and  orders  on  the  contributories 
settled  on  the  hst  as  if  they  were  ordinary  contributories  in  a  winding-up.  Nothing 
in  this  section  shall  affect  the  rights  of  the  contributories  among  themselves. 

Penalty  on  concealment  of  name  of  creditor.  66.  If  any  director,  manager,  or 
officer  of  the  company  wUfuUy  conceals  the  name  of  any  creditor  entitled  to  ob- 
ject to  the  reduction,  or  wilfully  misrepresents  the  natm^e  or  amount  of  the  debt 
or  claim  of  any  creditor,  or  if  any  director  or  manager  of  the  company  aids  or  abets 
in  or  is  privy  to  any  such  concealment  or  misrepresentation  as  aforesaid,  every 
such  director,  manager,  or  officer  shall  be  guilty  of  a  misdemeanour. 

Publication  of  reasons  for  reduction.  57.  In  any  case  of  reduction  of  share 
capital,  the  Court  may  require  the  company  to  pubHsh  as  the  Court  directs  the  reasons 
for  reduction,  or  such  other  information  in  regard  thereto  as  the  Court  may  think 
expedient  with  a  view  to  give  proper  information  to  the  pubHc,  and,  if  the  Court 
thinks  fit,  the  causes  which  led  to  the  reduction. 

Increase  and  reduction  of  share  capital  in  case  of  a  company  limited  by  guarantee 
having  a  share  capital.  68.  A  company  Hmited  by  guarantee  and  registered  on  or 
after  the  first  day  of  January  nineteen  hundred  and  nine,  may,  if  it  has  a  share 
capital,  and  is  so  authorized  by  its  articles,  increase  or  reduce  its  share  capital  in 
the  same  manner  and  subject  to  the  same  conditions  in  and  subject  to  which  a  com- 
pany Hmited  by  shares  may  increase  or  reduce  its  share  capital  under  the  provisions 
of  this  Act. 

BegistrcUion  of  unlimited  company  as  limited. 

Registration  of  unlimited  company  as  limited.  59.  1.  Subject  to  the  provisions 
of  this  section,  any  company  registered  as  unlimited  may  register  under  this  Act 
as  hmited,  or  any  company  already  registered  as  a  hmited  company,  may  re-register 
under  this  Act,  but  the  registration  of  an  unlimited  company  as  a  limited  company 
shall  not  affect  any  debts,  habihties,  obhgations,  or  contracts  incurred  or  entered 
into  by,  to,  with,  or  on  behalf  of  the  company  before  the  registration,  and  those 
debts,  liabilities,  obhgations,  and  contracts  may  be  enforced  in  manner  provided 
by  Part  VI.  of  this  Act  in  the  case  of  a  company  registered  in  pursuance  of  that 
part.  2.  On  registration  in  pursuance  of  this  section  the  Registrar  shall  close  the 
former  registration  of  the  company,  and  may  dispense  with  the  dehvery  to  him 
of  copies  of  any  documents  with  copies  of  which  he  was  furnished  on  the  occasion 
of  the  original  registration  of  the  company,  but,  save  as  aforesaid,  the  registration 
shaU  take  place  in  the  same  manner  and  shall  have  effect  as  if  it  were  the  first  re- 
gistration of  the  company  under  this  Act,  and  as  if  the  provisions  of  the  Acts  under 
which  the  company  was  previously  registered  and  regulated  had  been  contained 
in  different  Acts  of  Tynwald  from  those  under  which  the  company  is  registered  as 
a  hmited  company. 

Power  of  unlimited  company  to  provide  for  reserve  share  capital  on  registration. 
60.  An  unlimited  company  having  a  share  capital  may,  by  its  resolution  for  registra- 
tion as  a  hmited  company  in  pursuance  of  this  Act,  do  either  or  both  of  the  following 
things,  namely:  a)  Increase  the  nominal  amount  of  its  share  capital  by  increasing 
the  nominal  amount  of  each  of  its  shares,  but  subject  to  the  condition  that  no  part 
of  the  increased  capital  shall  be  capable  of  being  called  up  except  in  the  event  and 
for  the  purposes  of  the  company  being  wound  up ;  b)  Provide  that  a  specified  portion 
of  its  uncalled  share  capital  shall  not  be  capable  of  being  called  up  except  in  the 
event  and  for  the  purposes  of  the  company  being  wound  up. 

Reserve  liability  of  limited  company. 
Reserve  liability  of  limited  company.  61.  A  hmited  company  may  by  special 
resolution  determine  that  any  portion  of  its  share  capital  which  has  not  been  al- 
ready caUed  up  shaU  not  be  capable  of  being  called  up  except  in  the  event  and 
for  the  purposes  of  the  company  being  wound  up,  and  thereupon  that  portion  of 
its  share  capital  shall  not  be  capable  of  being  called  up  except  in  the  event  and  for 
the  purposes  aforesaid. 
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Part  III.    Management  and  Administration. 

Office  and  name. 

Registered  office  o£  company.  62.  1.  Every  company  shall  have  a  registered 
office  to  which  all  communications  and  notices  may  be  addressed.  2.  Notice  ot  the 
situation  of  the  registered  office,  to  which  all  communications  and  notices  mayi) 
the  Registrar  of  Companies,  who  shall  record  the  same.  Until  such  notice  is  given 
the  company  shall  not  be  deemed  to  have  complied  with  the  provisions  of  this 
Act  with  respect  to  having  a  registered  office.  3.  If  a  company  carnes  on  business 
without  complying  with  the  requirements  of  this  section  it  shall  be  liable  to  a  fme 
not  exceeding  five  poimds  for  every  day  during  which  it  so  carries  on  business. 

PubUcation  of  name  by  a  Umited  company.  63.  1.  Every  Umited  company: 
a)  Shall  paint  or  affix,  and  keep  painted  or  affixed,  its  name  on  the  outside  of  every 
office  or  place  in  which  its  business  is  carried  on,  in  a  conspicuous  position,  in  letters 
easily  legible;  b)  Shall  have  its  name  engraven  in  legible  characters  on  its  seal; 
e)  Shall  have  its  name  mentioned  in  legible  characters  in  aU  notices,  advertisements, 
and  other  official  pubUcations  of  the  company,  and  in  all  bills  of  exchange,  pro- 
missory notes,  endorsements,  cheques,  and  orders  for  money  or  goods  purportmg 
to  be  signed  by  or  on  behalf  of  the  company,  and  in  all  bills  of  parcels,  invoices, 
receipts,  and  letters  of  credit  of  the  company.  2.  If  a  limited  company  does  not  paint 
or  affix,  and  keep  painted  or  affixed,  its  name  in  manner  directed  by  this  Act,  it 
shall  be  Uable  to  a  fine  not  exceeding  five  pounds  for  not  so  painting  or  affixing  its 
name,  and  for  every  day  during  wMch  its  name  is  not  so  kept  painted  or  affixed, 
and  every  director  or  manager  of  the  company  who  knowingly,  and  wilfully  autho- 
rizes or  permits  the  default  shall  be  Hable  to  the  like  penalty.  3.  If  any  director, 
manager,  or  officer  of  a  Umited  company,  or  any  person  on  its  behalf,  uses  or  autho- 
rizes the  use  of  any  seal  purporting  to  be  a  seal  of  the  company  whereon  its  name 
is  not  so  engraven  as  aforesaid,  or  issues  or  authorizes  the  issue  of  any  notice,  ad- 
vertisement, or  other  official  publication  of  the  company,  or  signs  or  authorizes 
to  be  signed  on  behalf  of  the  company  any  bill  of  exchange,  promissory  note,  endorse- 
ment, cheque,  order  for  money  or  good^,  or  issues  or  authorizes  to  be  issued  any 
bill  of  parcels,  invoice,  receipt,  or  letter  of  credit  of  the  company,  wherein  its  name 
is  not  mentioned  in  manner  aforesaid,  he  shaU  be  liable  to  a  fine  not  exceeding 
fifty  pounds,  and  shall  further  be  personally  liable  to  the  holder  of  any  such  bill 
of  exchange,  promissory  note,  cheque,  or  order  for  money  or  goods,  for  the  amount 
thereof,  unless  the  same  is  duly  paid  by  the  company. 

Meetings  and  proceedings. 

Annual  general  meeting.  64.  I.  A  general  meeting  of  every  company  shall  be 
held  once  at  the  least  in  every  calendar  year,  and  not  more  than  fifteen  months 
after  the  holding  of  the  last  preceding  general  meeting,  and,  if  not  so  held,  the  com- 
pany and  every  director,  manager,  secretary,  and  other  officer  of  the  company, 
who  is  knowingly  a  party  to  the  default,  shall  be  hable  to  a  fine  not  exceeding  fifty 
pounds.  2.  When  default  has  been  made  in  holding  a  meeting  of  the  company  in 
accordance  with  the  provisions  of  this  section,  the  Court  may,  on  the  appUcation 
of  any  member  of  the  company,  call  or  direct  the  caUing  of  a  general  meeting  of  the 
company. 

General  meetings,  where  to  be  held.  65.  Any  general  meeting  of  a  company 
registered  under  the  provisions  of  this  Act  shaU  be  held  in  the  Isle  of  Man  or  the 
United  Kingdom. 

First  statutory  meeting  of  company.  66.  1.  Every  company  limited  by  shares 
and  registered  on  or  after  the  first  day  of  January  nineteen  hundred  and  nine  shall, 
within  a  period  of  not  less  than  one  month  nor  more  than  three  months  from  the 
date  at  which  the  company  is  entitled  to  commence  business,  hold  a  general  meeting 
of  the  members  of  the  company  which  shall  be  called  the  statutory  meeting.  2.  The 
directors  shall,  at  least  seven  days  before  the  day  on  which  the  meeting  is  held, 
forward  a  report  (in  this  Act  called  "the  statutory  report")  to  every  member  of  the 
company  and  to  every  other  person  entitled  under  this  Act  to  receive  it.  3.  The 
statutory  report  shall  be  certified  by  not  less  than  two  directors  of  the  company, 

1)  Sic;  obviously  the  words  "be  addressed  shall  be  filed  with'',  or  words  to  like  effect 
should  be  inserted. 
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or  where  there  are  less  than  two  directors  by  the  sole  director  and  manager,  and  shall 
state :  a)  The  total  number  of  shares  allotted,  distinguishing  shares  allotted  as  fully 
or  partly  paid  up  otherwise  than  in  cash,  and  stating  in  the  case  of  shares  partly 
paid  up  the  extent  to  which  they  are  so  paid  up,  and  in  either  case  the  consideration 
for  wmch  they  have  been  allotted;  b)  The  total  amount  of  cash  received  by  the 
company  in  respect  of  all  the  shares  allotted,  distinguished  as  aforesaid;  c)  An  ab- 
stract of  the  receipts  of  the  company  on  account  of  its  capital,  whether  from  shares 
or  debentures,  and  of  the  payments  made  thereout,  up  to  a  date  within  seven 
days  of  the  date  of  the  report,  exhibiting  imder  distinctive  headings  the  receipts 
of  the  company  from  shares  and  debentures  and  other  sources,  the  payments 
made  thereout,  and  particulars  concerning  the  balance  remaining  in  hand, 
and  an  account  or  estimate  of  the  preUminary  expenses  of  the  company;  d)  The 
names,  addresses,  and  descriptions  of  the  directors,  auditors  (if  any),  managers 
(if  any),  and  secretary  of  the  company;  and  e)  The  particulars  of  any  contract, 
the  modification  of  which  is  to  be  submitted  to  the  meeting  for  its  approval 
together  with  the  particulars  of  the  modification  or  proposed  modification. 
4.  The  statutory  report  shall,  so  far  as  it  relates  to  the  shares  allotted  by 
the  company,  and  to  the  cash  received  in  respect  of  such  shares,  and  to  the 
receipts  and  payments  of  the  company  on  capital  account,  be  certified  as  correct 
by  the  auditors,  if  any,  of  the  company.  5.  The  directors  shall  cause  a  copy  of  the 
statutory  report,  certified  as  by  this  section  required,  to  be  filed  with  the  Registrar 
of  Companies  forthwith  after  the  sending  thereof  to  the  members  of  the  company. 
6.  The  directors  shaU  cause  a  Ust  showing  the  names,  descriptions,  and  addresses 
of  the  members  of  the  company,  and  the  number  of  shares  held  by  them  respectively, 
to  be  produced  at  the  commencement  of  the  meeting,  and  to  remain  open  and  acces- 
sible to  any  member  of  the  company  during  the  continuance  of  the  meeting.  7.  The 
members  of  the  company  present  at  the  meeting  shaU  be  at  hberty  to  discuss  any 
matter  relating  to  the  formation  of  the  company,  or  arising  out  of  the  statutory 
report,  whether  previous  notice  has  been  given  or  not,  but  no  resolution  of  which 
notice  has  not  been  given  in  accordance  with  the  articles  may  be  passed.  8.  The 
meeting  may  adjourn  from  time  to  time,  and  at  any  adjourned  meeting  any  reso- 
lution of  which  notice  has  been  given  in  accordance  with  the  articles,  either  be- 
fore or  subsequently  to  the  former  meeting,  may  be  passed,  and  the  adjourned  meet- 
ing shall  have  the  same  powers  as  an  original  meeting.  9.  If  a  petition  is  presented 
to  the  Court  in  manner  provided  by  Part.  IV.  of  this  Act  for  winding  up  the  com- 
pany on  the  ground  of  default  in  filing  the  statutory  report  or  in  holding  the  statu- 
tory meeting,  the  Court  may,  instead  of  directing  that  the  company  be  wound 
up,  give  directions  for  the  statutory  report  to  be  filed  or  a  meeting  to  be  held,  or 
make  such  other  order  as  may  be  just.  10.  The  provisions  of  this  section  as  to  the 
forwarding  and  fiUng  of  the  statutory  report  shall  not  apply  in  the  case  of  a  private 
company. 

Convening  of  extraordinary  general  meeting  on  requisition.  67.  1.  Notwith- 
standing anything  in  the  articles  of  a  company,  the  directors  of  a  company  shall, 
on  the  requisition  of  the  holders  of  not  less  than  one-tenth  of  the  issued  share  capital 
of  the  company  upon  which  all  calls  or  other  sums  then  due  have  been  paid,  forth- 
with proceed  to  convene  an  extraordinary  general  meeting  of  the  company.  2.  The 
requisition  must  state  the  objects  of  the  meeting,  and  must  be  signed  by  the  requi- 
sitionists  and  deposited  at  the  registered  office  of  the  company,  and  may  consist 
of  several  documents  in  hke  form,  each  signed  by  one  or  more  requisitionists.  3.  If  the 
directors  do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty-one  days 
from  the  date  of  the  requisition  being  so  deposited,  the  requisitionists,  or  a  majority 
of  them  in  value,  may  themselves  convene  the  meeting,  but  any  meeting  so  con- 
vened shall  not  be  held  after  three  months  from  the  date  of  the  deposit.  4.  If  at 
any  such  meeting  a  resolution  requiring  confirmation  at  another  meeting  is  passed, 
the  directors  shall  forthwith  convene  a  further  extraordinary  general  meeting  for 
the  purpose  of  considering  the  resolution  and,  if  thought  fit,  of  confirming  it  as 
a  special  resolution;  and,  if  the  directors  do  not  convene  the  meeting  within  seven 
days  from  the  date  of  the  passing  of  the  first  resolution,  the  requisitionists,  or  a 
majority  of  them  in  value,  may  themselves  convene  the  meeting.  5.  Any  meeting 
convened  under  this  section  by  the  requisitionists  shaU  be  convened  in  the  same 
manner,  as  nearly  as  possible,  as  that  in  which  meetings  are  to  be  convened  by 
directors. 

2* 
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Provisions  as  to  meetinp  and  votes.  68.  In  default  of,  and  subject  to,  any 
regulations  in  the  articles:  i)  A  meeting  of  a  company  may  be  called  by  seven  days 
notice  in  -writing,  served  on  every  member  in  manner  in  which  notices  are  required 
to  be  served  by  Table  A  in  the  first  Schedule  to  this  Act;  ii)  Five  members  may  caU 
a  meeting;  iii)  Any  person  elected  by  the  members  present  at  a  meeting  may  be 
chairman  thereof;  iv)  Every  member  shall  have  one  vote. 

Representation  of  companies  at  meetings  of  other  companies  of  which  they  are 
members.  69,  A  company  which  is  a  member  of  another  company  may,  by  reso- 
lution of  the  directors,  authorize  any  of  its  officials  or  any  other  person  to  act  as  its 
representative  at  any  meeting  of  that  other  company,  and  the  person  so  authorized 
shall  be  entitled  to  exercise  the  same  powers  on  behalf  of  the  company  which  he 
represents  as  if  he  were  an  individual  shareholder  of  that  other  company. 

Definitions  of  extraordinary  and  special  resolution.  70.  1.  A  resolution  shall 
be  an  extraordinary  resolution  when  it  has  been  passed  by  a  majority  of  not  less 
than  three-foiuths  of  such  members  entitled  to  vote  as  are  present  in  person  or  by 
proxy  (where  proxies  are  allowed)  at  a  general  meeting  of  which  notice  specifying 
the  intention  to  propose  the  resolution  as  an  extraordinary  resolution  has  been  duly 
given.  2.  A  resolution  shall  be  a  special  resolution  when  it  has  been:  a)  Passed 
in  manner  required  for  the  passing  of  an  extraordinary  resolution;  and  b)  Confirmed 
by  a  majority  of  such  members  entitled  to  vote  as  are  present  in  person  or  by  proxy 
(where  proxies  are  allowed)  at  a  subsequent  general  meeting,  of  which  notice  has 
been  duly  given,  and  held  after  an  interval  of  not  less  than  fourteen  days,  nor  more 
than  one  month,  from  the  date  of  the  first  meeting.  3.  At  any  meeting  at  which 
an  extraordinary  resolution  is  submitted  to  be  passed  or  a  special  resolution  is  sub- 
mitted to  be  passed  or  confirmed,  a  declaration  of  the  chairman  that  the  resolution 
is  carried  shall,  unless  a  poU  is  demanded,  be  conclusive  evidence  of  the  fact  without 
proof  of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the 
resolution.  4.  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted 
to  be  passed  or  a  special  resolution  is  submitted  to  be  passed  or  confirmed  a  poll 
may  be  demanded,  if  demanded  by  three  persons  for  the  time  being  entitled  according 
to  the  articles  to  vote,  unless  the  articles  of  the  company  require  a  demand  by 
such  number  of  such  persons,  not  in  any  case  exceeding  five,  as  may  be  specified 
in  the  articles.  5.  When  a  poll  is  demanded  in  accordance  with  this  section,  in  com- 
puting the  majority  on  the  poll  reference  shall  be  had  to  the  number  of  votes  to 
which  eaoh  member  is  entitled  by  the  articles  of  the  company.  6.  For  the  purposes 
of  this  section  notice  of  a  meeting  shall  be  deemed  to  be  duly  given  and  the  meeting 
to  be  duly  held  when  the  notice  is  given  and  the  meeting  held  in  manner  provided 
by  the  articles. 

Registration  and  copies  of  special  resolutions.  71.  1.  A  copy  of  every  special 
and  extraordinary  resolution  shall  within  fourteen  days  from  the  confirmation 
of  the  special  resolution,  or  from  the  passing  of  the  extraordinary  resolution,  as  the 
case  may  be,  be  printed  and  forwarded  to  the  Registrar  of  Companies,  who  shall 
record  the  same.  2.  Where  articles  have  been  registered,  a  copy  of  every  special 
resolution  for  the  time  being  in  force  shall  be  embodied  in  or  annexed  to  every 
copy  of  the  articles  issued  after  the  confirmation  of  the  resolution.  3.  Where  articles 
have  not  been  registered,  a  copy  of  every  special  resolution  shall  be  forwarded 
in  print  to  any  member  at  his  request,  on  payment  of  one  shiUing,  or  such  less  as 
the  company  may  direct.  4.  If  a  company  makes  default  in  printing  or  forwarding 
a  copy  of  a  special  or  extraordinary  resolution  to  the  Registrar  it  shall  be  hable 
to  a  fine  not  exceeding  five  poiuids  for  every  day  during  which  the  default  con- 
tinues. 5.  If  a  company  makes  default  in  embod3dng  in  or  annexing  to  a  copy  of 
its  articles  or  in  forwarding  in  print  to  a  member  when  required  by  this  section 
a  copy  of  a  special  resolution,  it  shall  be  Uable  to  a  fine  not  exceeding  one  pound 
for  each  copy  in  respect  of  which  default  is  made.  6.  Every  director  and  manager 
of  a  company  who  knowingly  and  wilfully  authorizes  or  permits  any  default  by  the 
company  in  complying  with  the  requirements  of  this  section  shaU  be  hable  to  the 
Uke  penalty  as  is  imposed  by  this  section  on  the  company  for  that  default. 

Minutes  of  proceedings  of  meetings  and  directors.  72.  1.  Every  company  shall 
cause  minutes  of  all  proceedings  of  general  meetings  and  (where  there  are  directors 
or  managers)  of  its  directors  or  managers  to  be  entered  in  books  kept  for  that  piur- 
pose.  2.  Any  such  minute  if  purporting  to  be  signed  by  the  chairman  of  the  meeting 
at  which  the  proceedings  were  had,  or  by  the  chairman  of  the  next  succeding  meeting, 
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shall  be  evidence  of  the  proceedings.  3.  UntU  the  contrary  is  proved,  every  general 
meeting  of  the  company  or  meeting  of  directors  or  managers  in  respect  of  the  pro- 
ceedings whereof  minutes  have  been  so  made  shall  be  deemed  to  have  been  duly 
held  and  convened,  and  aU  proceedings  had  thereat  to  have  been  duly  had,  and  all 
appointments  of  directors,  managers,  or  hquidators,  shall  be  deemed  to  be  vahd. 

Afpointment,  qualification,  etc.,  of  directors. 

Restrictions  on  appointment  or  advertisement  of  director.  73.  1.  A  person 
shaU  not  be  capable  of  being  appointed  director  of  a  company  by  the  articles,  and 
shall  not  be  named  as  a  director  or  proposed  director  of  a  company  in  any  prospectus 
issued  by  or  on  behalf  of  the  company,  or  in  any  statement  in  heu  of  prospectus 
filed  by  or  on  behalf  of  a  company,  unless,  before  the  registration  of  the  articles 
or  the  publication  of  the  prospectus,  or  the  fihng  of  the  statement  in  heu  of  pro- 
spectus, as  the  case  may  be,  he  has  by  himself  or  by  his  agent  authorized  in  writing : 
i)  Signed  and  filed  with  the  Registrar  of  Companies  a  consent  in  writing  to  act  as 
such  director;  and  ii)  Either  acquired  his  quahfication  shares  or  has  signed  the 
memorandum  for  a  number  of  shares  not  less  than  his  quahfication  (if  any),  or  signed 
and  filed  with  the  Registrar  a  contract  in  writing  to  take  from  the  company  and  pay 
for  his  qualification  shares  (if  any).  2.  On  the  application  for  registration  of  the 
memorandum  and  articles  of  a  company  the  appUcant  shall  deUver  to  the  Registrar 
a  Ust  of  the  persons  who  have  consented  to  be  directors  of  the  company,  and,  if 
this  hst  contains  the  name  of  any  person  who  has  not  so  consented,  the  apphcant 
shall  be  hable  to  a  fine  not  exceeding  fifty  pounds.  3.  This  section  shall  not  apply 
to  a  private  company  nor  to  a  prospectus  issued  by  or  on  behalf  of  a  company  after 
the  expiration  of  one  year  from  the  date  at  which  the  company  is  entitled  to  com- 
mence business. 

Qualification  of  director.  74.  1.  Without  prejudice  to  the  restrictions  imposed 
by  the  last  foregoing  section,  it  shall  be  the  duty  of  every  director  who  is  by  the 
regulations  of  the  company  required  to  hold  a  specified  share  qualification,  and 
who  is  not  aheady  qualified,  to  obtain  his  qualification  within  two  months  after 
his  appointment,  or  such  shorter  time  as  may  be  fixed  by  the  regulations  of  the 
company.  2.  The  office  of  director  of  a  company  shall  be  vacated,  if  the  director 
does  not  within  two  months  from  the  date  of  his  appointment,  or  within  such  shorter 
time  as  may  be  fixed  by  the  regulations  of  the  company,  obtain  his  qualification, 
or  if  after  the  expiration  of  such  period  or  shorter  time  he  ceases  at  any  time  to  hold 
his  quahfication;  and  a  person  vacating  office  under  this  section  shall  be  incapable 
of  being  re-appointed  director  of  the  company  imtil  he  has  obtained  his  qualifi- 
cation. 3.  If  after  the  expiration  of  the  said  period  or  shorter  time  any  unquahfied 
person  acts  as  a  director  of  the  company,  he  shall  be  hable  to  a  fine  not  exceeding 
five  pounds  for  every  day  between  the  expiration  of  the  said  period  or  shorter  time 
and  the  last  day  on  which  it  is  proved  that  he  acted  as  a  director. 

Validity  of  acts  of  directors.  75.  The  acts  of  a  director  or  manager  shall  be  valid 
notwithstanding  any  defect  that  may  afterwards  be  discovered  in  his  appointment 
or  qualification. 

List  of  directors  to  be  sent  to  Registrar.  76.  1.  Every  company  shall  keep  at 
its  registered  office  a  register  containing  the  names  and  addresses  and  the  occu- 
pations of  its  directors  or  managers,  and  send  to  the  Registrar  of  Companies  a 
copy  thereof,  and  from  time  to  time  notify  to  the  Registrar  any  change  among 
its  directors  or  managers.  2.  If  default  is  made  in  compliance  with  this  section, 
the  company  shall  be  hable  to  a  fine  not  exceeding  five  ponds  for  every  day  during 
which  the  default  continues;  and  every  director  and  manager  of  the  company  who 
knowingly  and  wiKuUy  authorizes  or  permits  the  default  shall  be  liable  to  the  like 
penalty. 

Contracts,  etc. 

Form  of  contracts.  77.  I.  Contracts  on  behalf  of  a  company  may  be  made 
as  follows  (that  is  to  say) :  i)  Any  contract  which  if  made  between  private  persons 
would  be  by  law  required  to  be  in  writing,  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  the  company  in  writing  signed  by  any  person  acting 
under  its  authority,  express  or  imphed,  and  may  in  the  same  manner  be  varied  or 
discharged;  ii)  Any  contract  which  if  made  between  private  persons  would  by  law 
be  vahd  although  made  by  parol  only,  and  not  reduced  into  writing,  may  be  made 
by  parol  on  behalf  of  the  company  by  any  person  acting  under  its  authority,  ex- 
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press  or  impKed,  and  may  in  the  same  manner  be  varied  or  discharged.  2.  All  con- 
tracts made  according  to  this  section  shall  be  effectual  in  law,  and  shaU  bind  the 
company  and  its  successors  and  all  other  parties  thereto,  their  heirs,  executors, 
or  administrators  as  the  case  may  be. 

Bills  of  exchange  and  promissory  notes.  78.  A  bill  of  exchange  or  promissory 
note  shall  be  deemed  to  have  been  made,  accepted,  or  endorsed  on  behalf  of  a  com- 
pany if  made,  accepted,  or  endorsed  in  the  name  of,  or  by  or  on  behalf  or  on  account 
of,  the  company  by  any  person  acting  xmder  its  authority. 

Execution  of  deeds  abroad.  79.  A  company  may,  by  writing  under  its  com- 
mon seal,  empower  any  person,  either  generally  or  in  respect  of  any  specified  matters, 
as  its  attorney,  to  execute  deeds  on  its  behaK  in  any  place  not  situate  in  the  Isle 
of  Man;  and  every  deed  signed  by  such  attorney,  on  behalf  of  the  company,  shall 
bind  the  company,  and  have  the  same  effect  as  if  it  were  under  its  common  seal. 

Power  for  company  to  have  official  seal  for  use  abroad.  80.  1.  A  company  whose 
objects  require  or  comprise  the  transaction  of  business  in  places  outside  the  Isle 
of  Man  may,  if  authorized  by  its  articles,  have  for  use  in  any  territory,  district, 
or  place  not  situate  in  the  Isle  of  Man,  an  official  seal,  which  shall  be  a  facsimile 
of  the  common  seal  of  the  company,  with  the  addition  on  its  face  of  the  name  of 
every  territory,  district,  or  place  where  it  is  to  be  used.  2.  A  company  having  such 
an  official  seal  may,  by  writing  under  its  common  seal,  authorize  any  person  ap- 
pointed for  the  purpose  in  any  territory,  district,  or  place  not  situate  in  the.  Isle  of 
Man,  to  affix  the  same  to  any  deed  or  other  document  to  which  the  company  is 
party  in  that  territory,  district,  or  place.  3.  The  authority  of  any  such  agent  shall, 
as  between  the  company  and  any  person  deaUng  with  the  agent,  continue  during 
the  period,  if  any,  mentioned  in  the  instrument  conferring  the  authority,  or  if  no 
period  is  there  mentioned,  then  until  notice  of  the  revocation  or  determination 
of  the  agent's  authority  has  been  given  to  the  person  dealing  with  him.  4.  The 
person  affixing  any  such  official  seal  shall,  by  writing  under  his  hand,  on  the  deed 
or  other  document  to  which  the  seal  is  affixed,  certify  the  date  and  place  of  affixing 
the  same.  5.  A  deed  or  other  document  to  which  an  official  seal  is  duly  affixed  shall 
bind  the  company  as  if  it  had  been  sealed  with  the  common  seal  of  the  company. 

Prospectus. 

Filing  of  prospectus.  81.  1.  Every  prospectus  issued  by  or  on  behalf  of  a  com- 
pany or  in  relation  to  any  intended  company  shall  be  dated,  and  that  date  shall, 
unless  the  contrary  be  proved,  be  taken  as  the  date  of  pubhcation  of  the  prospectus. 
2.  A  copy  of  every  such  prospectus,  signed  by  every  person  who  is  named  therein 
as  a  director  or  proposed  director  of  the  company,  or  by  his  agent  authorized  in 
writing,  shall  be  filed  for  registration  with  the  Registrar  of  Companies  on  or  be- 
fore the  date  of  its  pubhcation,  and  no  such  prospectus  shall  be  issued  until  a  copy 
thereof  has  been  so  filed  for  registration.  3.  The  Registrar  shall  not  register  any 
prospectus  unless  it  is  dated,  and  the  copy  thereof  signed,  in  manner  required  by 
this  section.  4.  Every  prospectus  shall  state  on  the  face  of  it  that  a  copy  has  been 
filed  for  registration  as  required  by  this  section.  5.  If  a  prospectus  is  issued  without 
a  copy  thereof  being  so  filed,  the  company,  and  every  person  who  is  knowingly 
a  party  to  the  issue  of  the  prospectus,  shall  be  Hable  to  a  fine  not  exceeding  five 
pounds  for  every  day  from  the  date  of  the  issue  of  the  prospectus  until  a  copy  thereof 
is  so  filed. 

Specific  requirements  as  to  particulars  of  prospectus.  82.  1.  Every  prospectus 
issued  by  or  on  behalf  of  a  company,  or  by  or  on  behalf  of  any  person  who  is  or  has 
been  engaged  or  interested  in  the  formation  of  the  company,  must  state:  a)  The 
contents  of  the  memorandum,  with  the  names,  descriptions,  and  addresses  of  the 
signatories,  and  the  number  of  shares  subscribed  for  by  them  respectively;  and  the 
number  of  founders  or  management  or  deferred  shares,  if  any  ,  and  the  nature 
and  extent  of  the  interest  of  the  holders  in  the  property  and  profits  of  the  com- 
pany; and  b)  The  number  of  shares,  if  any,  fixed  by  the  articles  as  the  qualification 
of  a  director,  and  any  provision  in  the  articles  as  to  the  remuneration  of  the  direc- 
tors; and  c)  The  names,  descriptions,  and  addresses  of  the  directors  or  proposed 
directors;  and  d)  The  minimum  subscription  on  which  the  directors  may  proceed 
to  allotment,  and  the  amount  payable  on  apphcation  and  allotment  on  each  share ; 
and  in  the  case  of  a  second  or  subsequent  offer  of  shares,  the  amount  offered  for 
subscription  on  each  previous  allotment  made  within  the  two  preceding  years. 
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and  the  amount  actually  allotted,  and  the  amount,  if  any,  paid  on  the  shares  so 
allotted;  and  e)  The  number  and  amount  of  shares  and  debentures  which  within  the 
two  preceding  years  have  been  issued,  or  agreed  to  be  issued,  as  fully  or  partly  paid 
up  otherwise  than  in  cash,  and  in  the  latter  case  the  extent  to  which  they  are  so 
paid  up,  and  in  either  case  the  consideration  for  which  those  shares  or  debentvures 
have  been  issued  or  are  proposed  or  intended  to  be  issued;  and  f)  The  names  and 
addresses  of  the  vendors  of  any  property  purchased  or  acquired  by  the  company, 
or  proposed  so  to  be  purchased  or  acquired,  which  is  to  be  paid  for  wholly  or  partly 
out  of  the  proceeds  of  the  issue  offered  for  subscription  by  the  prospectus,  or  the 
purchase  or  acquisition  of  which  has  not  been  completed  at  the  date  of  issue  of 
the  prospectus,  and  the  amount  payable  in  cash,  shares,  or  debentures,  to  the  vendor, 
and  where  there  is  more  than  one  separate  vendor,  or  the  company  is  a  sub-pur- 
chaser, the  amount  so  payable  to  each  vendor:  Provided  that  where  the  vendors 
or  any  of  them  are  a  firm  the  members  of  the  firm  shall  not  be  treated  as  separate 
vendors;  and  g)  The  amount  (if  any)  paid  or  payable  as  purchase  money  in  cash, 
shares,  or  debentm-es,  for  any  such  property  as  aforesaid,  specifying  the  amount 
(if  any)  payable  for  goodwill ;  and  h)  The  amount  (if  any)  paid  within  the  two  pre- 
ceding years,  or  payable,  as  commission  for  subscribing  or  agreeing  to  subscribe, 
or  procuring  or  agreeing  to  procure  subscriptions,  for  any  shares  in,  or  debentures 
of,  the  company,  or  the  rate  of  any  such  commission:  Provided  that  it  shall  not 
be  necessary  to  state  the  commission  payable  to  sub-underwriters;  and  i)  The 
amount  or  estimated  amount  of  preHminary  expenses;  and  j)  The  amount  paid 
within  the  two  preceding  years  or  intended  to  be  paid  to  any  promoter,  and  the 
consideration  for  any  such  payment ;  and  k)  The  dates  of  and  parties  to  every  mate- 
rial contract,  and  a  reasonable  time  and  place  at  which  any  material  contract  or 
a  copy  thereof  may  be  inspected:  Provided  that  this  requirement  shall  not  apply 
to  a  contract  entered  into  in  the  ordinary  course  of  the  business  carried  on  or  in- 
tended to  be  carried  on  by  the  company,  or  to  any  contract  entered  into  more  than 
two  years  before  the  date  of  the  issue  of  the  prospectus ;  and  1)  The  names  and  ad- 
dresses of  the  auditors  (if  any)  of  the  company;  and  m)  Full  particulars  of  the  nature 
and  extent  of  the  interest  (if  any)  of  every  director  in  the  promotion  of,  or  in  the 
property  proposed  to  be  acquired  by,  the  company,  or,  where  the  interest  of  such 
a  director  consists  in  being  a  partner  in  a  firm,  the  nature  and  extent  of  the  interest 
of  the  firm,  with  a  statement  of  all  sums  paid  or  agreed  to  be  paid  to  him  or  to 
the  firm  in  cash  or  shares  or  otherwise  by  any  person  either  to  induce  him  to  be- 
come, or  to  qualify  him  as,  a  director,  or  otherwise  for  services  rendered  by  him 
or  by  the  firm  in  connection  with  the  promotion  or  formation  of  the  company ;  and 
n)  Where  the  company  is  a  company  having  shares  of  more  than  one  class,  the  right 
of  voting  at  meetings  of  the  company  conferred  by  the  several  classes  of  shares 
respectively.    2.  For  the  purposes  of  this  section  every  person  shall  be  deemed  to 
be  a  vendor  who  has  entered  into  any  contract,  absolute  or  conditional,  for  the 
sale  or  purchase,  or  for  any  option  of  purchase,  of  any  property  to  be  acquired 
by  the  company,  in  any  case  where :  a)  The  purchase  money  is  not  fully  paid  at 
the  date  of  the  issue  of  the  prospectus;  or  b)  The  purchase  money  is  to  be  paid 
or  satisfied  wholly  or  in  part  out  of  the  proceeds  of  the  issue  offered  for  subscription 
by  the  prospectus;  or  c)  The  contract  depends  for  its  validity  or  fufilment  on  the 
result  of  that  issue.    3.  Where  any  of  the  property  to  be  acquired  by  the  company 
is  to  be  taken  on  lease,  this  section  shall  apply  as  if  the  expression  "vendor"  in- 
cluded the  lessor,  and  the  expression  "purchase  money"  included  the  consideration 
for  the  lease,  and  the  expression  "sub-purchaser"  included  a  sub-lessee.    4.  Any 
condition  requiring  or  binding  any  apphcant  for  shares  or  debentures  to  waive 
comphance  with  any  requirement  of  this  section,  or  purporting  to  affect  him  with 
notice  of  any  contract,  document,  or  matter  not  specifically  referred  to  in  the  pro- 
spectus, shall  be  void.   5.  Where  any  such  prospectus  as  is  mentioned  in  this  section 
is  pubhshed  as  a  newspaper  advertisement,  it  shall  not  be  necessary  in  the  advertise- 
ment to  specify  the  contents  of  the  memorandum  or  the  signatories  thereto,  and  the 
number  of  shares  subscribed  for  by  them.    6.  In  the  event  of  non-compliance  with 
any  of  the  requirements  of  this  section,  a  director  or  other  person  responsible  for 
the  prospectus  shall  not  incur  any  habihty  by  reason  of  the  non-comphance  if  he 
proves  that:  a)  As  regards  any  matter  not  disclosed,  he  was  not  cognisant  thereof; 
or  b)  The  non-comphance  arose  from  an  honest  mistake  of  fact  on  his  part:  Pro- 
vided that  in  the  event  of  non-comphance  with  the  requirements  contained  in 


24  ISLE  OF  MAN. 

paragraph  m)  of  sub-section  1.  of  this  section  no  director  or  other  person  shall  incur 
any  liabiHty  in  respect  of  the  non-compHance  unless  it  be  proved  that  he  had  know- 
ledge of  the  matters  not  disclosed.  7.  This  section  shall  not  apply  to  a  circular 
or  notice  inviting  existing  members  or  debenture  holders  of  a  company  to  subscribe 
either  for  shares  or  for  debentures  of  the  company,  whether  with  or  without  the 
right  to  renoimce  in  favour  of  other  persons,  but  subject  as  aforesaid,  this  section 
shall  apply  to  any  prospectus  whether  issued  on  or  with  reference  to  the  formation 
of  a  company  or  subsequently.  8.  The  requirements  of  this  section  as  to  the  memo- 
randum and  the  qualification,  remuneration,  and  interest  of  directors,  the  names, 
descriptions,  and  addresses  of  directors  or  proposed  directors,  and  the  amount  or 
estimated  amount  of  preliminary  expenses,  shall  not  apply  in  the  case  of  a  prospectus 
issued  more  than  one  year  after  the  date  at  which  the  company  is  entitled  to  com- 
mence business.  9.  Nothing  in  this  section  shall  hmit  or  diminish  any  HabiHty 
which  any  person  may  incur  under  the  general  law  or  this  Act  apart  from  this 
section. 

Obligations  of  companies  where  no  prospectus  is  issued.  83.  1.  A  company 
which  does  not  issue  a  prospectus  on  or  with  reference  to  its  formation,  shall  not 
allot  any  of  its  shares  or  debentures  unless  before  the  first  allotment  of  either  shares 
or  debentures  there  has  been  filed  with  the  Registrar  of  Companies  a  statement 
in  Heu  of  prospectus  signed  by  every  person  who  is  named  therein  as  a  director 
or  a  proposed  director  of  the  company  or  by  his  agent  authorized  in  writing,  in  the 
form  and  containing  the  particulars  set  out  in  the  second  Schedule  to  this  Act. 
2.  This  section  shaU  not  apply  to  a  private  company  or  to  a  company  which  has 
allotted  any  shares  or  debentures  before  the  first  day  of  January,  nineteen  hundred 
and  nine. 

Restriction  on  alteration  of  terms  mentioned  in  prospectus  or  statement  in  lieu 
of  prospectus.  84.  A  company  shall  not  previously  to  the  statutory  meeting  vary 
the  terms  of  a  contract  referred  to  in  the  prospectus,  or  statement  in  heu  of  pro- 
spectus, except  subject  to  the  approval  of  the  statutory  meeting. 

Liability  for  statements  in  prospectus.  85.  1.  Where  a  prospectus  invites  persons 
to  subscribe  for  shares  in  or  debentures  of  a  company,  every  person  who  is  a  director 
of  the  company  at  the  time  of  the  issue  of  the  prospectus,  and  every  person  who 
has  authorized  the  naming  of  him  and  is  named  in  the  prospectus  as  a  director 
or  as  having  agreed  to  become  a  director  either  immediately  or  after  an  interval 
of  time,  and  every  promoter  of  the  company,  and  every  person  who  has  authorized 
the  issue  of  the  prospectus,  shaU  be  liable  to  pay  compensation  to  all  persons  who 
subscribe  for  any  shares  or  debentures  on  the  faith  of  the  prospectus  for  the  loss 
or  damage  they  may  have  sustained  by  reason  of  any  untrue  statement  therein, 
or  in  any  report  or  memorandum  appearing  on  the  face  thereof,  or  by  reference 
incorporated  therein  or  issued  therewith,  unless  it  is  proved:  a)  With  respect  to 
every  untrue  statement  not  purporting  to  be  made  on  the  authority  of  an  expert, 
or  of  a  pubhc  official  document  or  statement,  that  he  had  reasonable  ground  to 
beheve,  and  did  up  to  the  time  of  the  allotment  of  the  shares  or  debentures,  as 
the  case  may  be,  beheve,  that  the  statement  was  true ;  and  b)  With  respect  to  every 
untrue  statement  purporting  to  be  a  statement  by  or  contained  in  what  purports 
to  be  a  copy  of  or  extract  from  a  report  or  valuation  of  an  expert,  that  it  fairly 
represented  the  statement,  or  was  a  correct  and  fair  copy  of  or  extract  from  the 
report  or  valuation :  Provided  that  the  director,  person  named  as  director,  promoter, 
or  person  who  authorized  the  issue  of  the  prospectus,  shall  be  hable  to  pay  com- 
pensation as  aforesaid  if  it  is  proved  that  he  had  no  reasonable  ground  to  beheve 
that  the  person  making  the  statement,  report,  or  valuation  was  competent  to  make 
it;  and  c)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement 
made  by  an  official  person  or  contained  in  what  purports  to  be  a  copy  of  or  extract 
from  a  pubHc  official  document,  that  it  was  a  correct  and  fair  representation  of  the 
statement  or  copy  of  or  extract  from  the  document :  or  unless  it  is  proved :  i)  That 
having  consented  to  become  a  director  of  the  company  he  withdrew  his  consent  before 
the  issue  of  the  prospectus,  and  that  it  was  issued  without  his  authority  or  consent ; 
or  ii)  That  the  prospectus  was  issued  without  his  knowledge  or  consent,  and  that 
on  becoming  aware  of  its  issue  he  forthwith  gave  reasonable  pubhc  notice  that  it 
was  issued  without  his  knowledge  or  consent;  or  iii)  That  after  the  issue  of  the 
prospectus  and  before  allotment  thereunder,  he,  on  becoming  aware  of  any  untrue 
statement  therein,  withdrew  his  consent  thereto,  and  gave  reasonable  pubhc  notice 
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of  the  withdrawalj  and  of  the  reason  therefor.  2.  Where  a  company  existing  on  the 
fifth  day  of  July,  nineteen  hundred  and  eight,  has  issued  shares  or  debentures, 
and  for  the  purpose  of  obtaining  further  capital  by  subscriptions  for  shares  or  deben- 
tures issues  a  prospectus,  a  director  shall  not  be  Uable  in  respect  of  any  statement 
therein,  unless  he  has  authorized  the  issue  of  the  prospectus,  or  has  adopted  or 
ratified  it.  3.  Where  the  prospectus  contains  the  name  of  a  person  as  a  director 
of  the  company,  or  as  having  agreed  to  become  a  director  thereof,  and  he  has  not 
consented  to  become  a  director,  or  has  withdrawn  his  consent  before  the  issue  of 
the  prospectus,  and  has  not  authorized  or  consented  to  the  issue  thereof,  the  direc- 
tors of  the  company,  except  any  without  whose  knowledge  or  consent  the  prospec- 
tus was  issued,  and  any  other  person  who  authorized  the  issue  thereof,  shall  be  hable 
to  indemnify  the  person  named  as  aforesaid  against  all  damages,  costs,  and  ex- 
penses to  which  he  may  be  made  liable  by  reason  of  his  name  having  been  inserted 
in  the  prospectus,  or  in  defending  himself  against  any  action  or  legal  proceedings 
brought  against  him  in  respect  thereof.  4.  Every  person  who  by  reason  of  his  being 
a  director,  or  named  as  a  director,  or  as  having  agreed  to  become  a  director,  or  of 
his  having  authorized  the  issue  of  the  prospectus,  becomes  hable  to  make  any  pay- 
ment under  this  section  may  recover  contribution,  as  in  cases  of  contract,  from 
any  other  person  who,  if  sued  separately,  would  have  been  liable  to  make  the  same 
pajrment,  unless  the  person  who  has  become  so  hable  was,  and  that  other  person 
was  not,  guilty  of  fraudulent  misrepresentation.  5.  For  the  purposes  of  this  section : 
The  expression  "promoter"  means  a  promoter  who  was  a  party  to  the  preparation 
of  the  prospectus,  or  of  the  portion  thereof  containing  the  untrue  statement,  but 
does  not  include  any  person  by  reason  of  his  acting  in  a  professional  capacity  for 
persons  engaged  in  procuring  the  formation  of  the  company;  The  expression  "ex- 
pert" includes  engineer,  valuer,  accountant,  and  any  other  person  whose  profession 
gives  authority  to  a  statement  made  by  him. 

Allotment. 
Restriction  as  to  allotment.  86.  1.  No  allotment  shall  be  made  of  any  share 
capital  of  a  company  offered  to  the  public  for  subscription,  unless  the  following 
conditions  have  been  complied  with,  namely:  a)  The  amount  (if  any)  fixed  by  the 
memorandum  or  articles  and  named  in  the  prospectus  as  the  minimum  subscription 
upon  which  the  directors  may  proceed  to  allotment;  or  b)  If  no  amount  is  so  fixed 
and  named,  then  the  whole  amount  of  the  share  capital  so  offered  for  subscription, 
has  been  subscribed,  and  the  sum  payable  on  application  for  the  amount  so  fixed 
and  named,  or  for  the  whole  amount  offered  for  subscription,  has  been  paid  to 
and  received  by  the  company.  2.  The  amount  so  fixed  and  named  and  the  whole 
amount  aforesaid  shall  be  reckoned  exclusively  of  any  amount  payable  otherwise 
than  in  cash,  and  is  in  this  Act  referred  to  as  the  minimum  subscription.  3.  The 
amount  payable  on  apphcation  on  each  share  shall  not  be  less  than  five  per  cent, 
of  the  nominal  amount  of  the  share.  4.  If  the  conditions  aforesaid  have  not  been 
compUed  with  on  the  expiration  of  forty  days  after  the  first  issue  of  the  prospectus, 
all  money  received  from  apphcants  for  shares  shall  be  forthwith  repaid  to  them 
without  interest,  and,  if  any  money  is  not  so  repaid  within  forty-eight  days  after 
the  issue  of  the  prospectus,  the  directors  of  the  company  shall  be  jointly  and  severally 
hable  [such  money  is  not  so  repaid  within  forty-eight  days^]  to  repay  that  money 
with  interest  at  the  rate  of  five  per  centum  per  annum  from  the  expiration  of  the 
forty-eighth  day:  Provided  that  a  director  shall  not  be  hable  if  he  proves  that  the 
loss  of  the  money  was  not  due  to  any  misconduct  or  neghgence  on  his  part.  5.  Any 
condition  requiring  or  binding  any  apphcant  for  shares  to  waive  compliance  with 
any  requirements  of  this  section  shall  be  void.  6.  This  section,  except  sub-section  3. 
thereof,  shall  not  apply  to  any  allotment  of  shares  subsequent  to  the  first  allotment 
of  shares  offered  to  the  pubhc  for  subscription.  7.  In  the  case  of  the  first  allotment 
of  share  capital  payable  in  cash  of  a  company  which  does  not  issue  any  invitation 
to  the  pubKc  to  subscribe  for  its  shares,  no  allotment  shall  be  made  unless  the  mini- 
mum subscription  (that  is  to  say) :  a)  The  amount  (if  any)  fixed  by  the  memorandum 
or  articles  and  named  in  the  statement  in  lieu  of  prospectus  as  the  minimum  sub- 
scription upon  which  the  directors  may  proceed  to  allotment;  or  b)  If  no  amount 
is  so  fixed  and  named,  then  the  whole  amount  of  the  share  capital  other  than  that 
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issued  or  agreed  to  be  issued  as  fully  or  partly  paid  up  otherwise  than  in  cash,  has 
been  subscribed  and  an  amount  not  less  than  five  per  cent,  of  the  nominal  amount 
of  each  share  payable  in  cash  has  been  paid  to  and  received  by  the  company. 

This  sub-section  shall  not  apply  to  a  private  company  or  to  a  company  which 
has  allotted  any  shares  or  debentures  before  the  first  day  of  January  nineteen 
hundred  and  nine. 

Effect  of  irregular  allotment.  87.  1.  An  allotment  made  by  a  company  to  an 
apphcant  in  contravention  of  the  provisions  of  the  last  foregoing  section  shall  be 
voidable  at  the  instance  of  the  apphcant  within  one  month  after  the  holding  of  the 
statutory  meeting  of  the  company  and  not  later,  and  shall  be  so  voidable  not- 
withstanding that  the  company  is  in  course  of  being  wound  up.  2.  If  a  director 
of  a  company  knowingly  contravenes  or  permits  or  authorizes  the  contravention 
of  any  of  the  provisions  of  the  last  foregoing  section  with  respect  to  allotment  he 
shall  be  Hable  to  compensate  the  company  and  the  allottee  respectively  for  any 
loss,  damages,  or  costs  which  the  company  or  the  allottee  may  have  sustained  or 
incurred  thereby:  Provided  that  proceedings  to  recover  any  such  loss,  damages, 
or  costs  shall  not  be  commenced  after  the  expiration  of  two  years  from  the  date 
of  the  allotment. 

Restrictions  on  commencement  of  business.  88.  1.  A  company  shall  not  com- 
mence any  business  or  exercise  any  borrowing  powers  unless:  a)  Shares  held  sub- 
ject to  the  payment  of  the  whole  amount  thereof  in  cash  have  been  allotted  to 
an  amount  not  less  in  the  whole  than  the  minimum  subscription;  and  b)  every 
director  of  the  company  has  paid  to  the  company  on  each  of  the  shares  taken  or 
contracted  to  be  taken  by  him,  and  for  which  he  is  hable  to  pay  in  cash,  a  pro- 
portion equal  to  the  proportion  payable  on  apphcation  and  allotment  on  the  shares 
offered  for  pubUc  subscription,  or  in  the  case  of  a  company  which  does  not  issue 
a  prospectus  inviting  the  public  to  subscribe  for  its  shares,  on  the  shares  payable 
in  cash ;  and  c)  There  has  been  filed  with  the  Registrar  of  Companies  a  statutory 
declaration  by  the  secretary  or  one  of  the  directors,  in  the  prescribed  form,  that 
the  aforesaid  conditions  have  been  compHed  with;  and  d)  In  the  case  of  a  company 
which  does  not  issue  a  prospectus  inviting  the  pubUc  to  subscribe  for  its  shares, 
there  has  been  filed  with  the  Registrar  of  Companies  a  statement  in  heu  of  pro- 
spectus. 2.  The  Registrar  of  Companies  shall,  on  the  filing  of  this  statutory  decla- 
ration, certify  that  the  company  is  entitled  to  commence  business,  and  that  certi- 
ficate shall  be  conclusive  evidence  that  the  company  is  so  entitled:  Provided  that 
in  the  case  of  a  company  which  does  not  issue  a  prospectus  inviting  the  pubhc  to 
subscribe  for  its  shares  the  Registrar  shall  not  give  such  a  certificate  unless  a  state- 
ment in  heu  of  prospectus  has  been  filed  with  him.  3.  Any  contract  made  by  a  com- 
pany before  the  date  at  which  it  is  entitled  to  commence  business  shall  be  provisional 
only,  and  shall  not  be  binding  on  the  company  until  that  date,  and  on  that  date 
it  shall  become  biading.  4.  Nothing  in  this  section  shall  prevent  the  simultaneous 
offer  for  subscription  or  allotment  of  any  shares  and  debentures  or  the  receipt 
of  any  money  payable  on  apphcation  for  debentures.  5.  If  any  company  commences 
business  or  exercises  borrowing  powers  in  contravention  of  this  section,  every  person 
who  is  responsible  for  the  contravention  shall,  without  prejudice  to  any  other  habi- 
hty,  be  Hable  to  a  fine  not  exceeding  fifty  pounds  for  every  day  during  which  the 
contravention  continues.  6.  Nothing  in  this  section  shall  apply  to  a  private  com- 
pany, or  to  a  company  registered  before  the  first  day  of  January,  nineteen  hundred 
and  nine. 

Return  as  to  allotments.  89.  1.  Whenever  a  company  hmited  by  shares  makes 
any  allotment  of  its  shares,  the  company  shall  within  one  month  thereafter  file  with 
the  Registrar  of  Companies :  a)  A  return  of  the  allotments,  stating  the  number  and 
nominal  amount  of  the  shares  comprised  in  the  allotment,  the  names,  addresses, 
and  descriptions  of  the  allottees,  and  the  amount  (if  any)  paid  or  due  and  payable 
on  each  share ;  and  b)  In  the  case  of  shares  allotted  as  fuUy  or  partly  paid  up  other- 
wise than  in  cash,  a  contract  in  writing  constituting  the  title  of  the  allottee  to  the 
allotment  together  with  any  contract  of  sale,  or  for  services  or  other  consideration 
in  respect  of  which  that  allotment  was  made,  and  a  return  stating  the  number 
and  nominal  amount  of  shares  so  allotted,  to  the  extent  to  which  they  are  to  be 
treated  as  paid  up,  and  the  consideration  for  which  they  have  been  allotted.  2.  When 
such  a  contract  as  above  mentioned  is  not  reduced  to  writing,  the  company  shall 
within  one  month  after  the  allotment  file  with  the  Registrar  of  Companies  the  pre- 
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scribed  particulars  of  the  contract.  3.  If  default  is  made  in  complying  with  the  re- 
quirements of  this  section,  every  director,  manager,  secretary,  or  other  officer  of 
the  company,  who  is  knowingly  a  party  to  the  default,  shall  be  Hable  to  a  fine  not 
exceeding  fifty  pounds  for  every  day  during  which  the  default  continues :  Provided 
that,  in  case  of  default  in  filing  with  the  Registrar  of  Companies  within  one  month 
after  the  allotment  any  document  required  to  be  filed  by  this  section,  the  com- 
pany, or  any  person  liable  for  the  default,  may  apply  to  the  Court  for  rehef,  and  the 
Court,  if  satisfied  that  the  omission  to  file  the  document  was  accidental  or  due 
to  inadvertence  or  that  it  is  just  and  equitable  to  grant  relief,  may  make  an  order 
extending  the  time  for  the  filing  of  the  document  for  such  period  as  the  Court  may 
think  proper.  4.  Whenever  any  shares  in  the  capital  of  any  company  under  this 
Act,  credited  as  fuUy  or  partly  paid  up,  shall  have  been  or  may  be  issued  for  a  con- 
sideration other  than  cash,  and  at  or  before  the  issue  of  such  shares  no  contract 
or  no  sufficient  contract  is  filed  with  the  Registrar,  in  compliance  with  sub-section 
one  hereof,  the  company  or  any  person  interested  in  such  shares  or  any  of  them 
may  apply  to  the  Court  for  relief,  and  the  Court,  if  satisfied  that  the  omission  to 
file  a  contract  or  sufficient  contract  was  accidental  or  due  to  inadvertence,  or  that 
for  any  reason  it  is  just  and  equitable  to  grant  rehef,  may  make  an  order  for  the 
filing  with  the  Registrar  of  a  sufficient  contract  in  writing,  and  directing  that  on 
such  contract  being  filed  within  a  specified  period  it  shaU,  in  relation  to  such  shares, 
operate  as  if  it  had  been  duly  filed  with  the  Registrar  aforesaid  before  the  issue  of  such 
shares.  5.  Any  such  apphcation  may  be  made  in  the  manner  in  which  an  appH- 
cation  to  rectify  the  register  of  members  may  be  made  under  section  thirty-six 
of  this  Act,  and  either  before  or  after  an  order  has  been  made  or  an  effective  reso- 
lution has  been  passed  for  the  winding-up  of  such  company,  and  either  before  or 
after  the  commencement  of  any  proceedings  for  enforcing  the  habihty  on  such 
shares  consequent  on  the  omission  aforesaid,  and  any  such  apphcation  shall,  if  not 
made  by  the  company,  be  served  on  the  company.  6.  Any  such  order  may  be  made 
on  such  terms  and  conditions  as  the  Court  may  think  fit,  and  the  Court  may  make 
such  order  as  to  costs  as  it  deems  proper,  and  may  direct  that  an  office  copy  of  the 
order  shall  be  filed  with  the  Registrar  aforesaid,  and  the  order  shall  in  all  respects 
have  fuU  effect.  7.  Where  the  Court  in  any  such  case  is  satisfied  that  the  filing 
of  the  requisite  contract  would  cause  delay  or  inconvenience,  or  is  impracticable, 
it  may,  in  heu  thereof,  direct  the  filing  of  a  memorandum  in  writing,  in  a  form 
approved  by  the  Court,  specifying  the  consideration  for  which  the  shares  were 
issued,  and  may  direct  that  on  such  memorandum  being  filed  within  a  specified 
period  it  shaU,  in  relation  to  such  shares,  operate  as  if  it  were  a  sufficient  contract 
in  writing  within  the  meaning  of  sub-section  one  hereof,  and  had  been  duly  filed 
with  the  Registrar  aforesaid  before  the  issue  of  such  shares.  The  jurisdiction  by  this 
section  given  to  the  Court  is  not  by  impUcation  to  curtail  or  derogate  from  its  juris- 
diction to  grant  rehef  in  any  such  case  under  section  thirty-six  of  this  Act  or  other- 
wise. 

Banking  company  not  to  call  up  more  than  one-third  of  each  share.  90.  In  the 
case  of  a  Umited  banking  company,  the  company  shall  have  no  power  to  call  up 
more  than  one-third  of  the  amount  of  each  share,  and  the  shareholders  shall  be  and 
remain  hable  for  the  other  two-thirds  of  the  amount  of  each  share  respectively, 
and  such  remaining  two-thirds  shall  be  and  remain  available  for  the  creditors  of  the 
company,  and  be  caUed  up  in  case  only  the  affairs  of  the  company  should  be  wound 
up  by  hquidators  or  otherwise. 

Commissions  and  discounts. 
Power  to  pay  certain  commissions,  and  prohibition  of  payment  of  all  other 
commissions,  discounts,  etc.  91.  1.  It  shall  be  lawful  for  a  company  to  pay  a  com- 
mission to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe, 
whether  absolutely  or  conditionally,  for  any  shares  in  the  company,  or  procuring 
or  agreeing  to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  shares 
in  the  company,  if  the  payment  of  the  commission  is  authorized  by  the  articles, 
and  the  commission  paid  or  agreed  to  be  paid  does  not  exceed  the  amount  or  rate 
so  authorized,  and  if  the  amount  or  rate  per  cent,  of  the  commission  paid  or  agreed 
to  be  paid  is :  a)  In  the  case  of  shares  offered  to  the  pubhc  for  subscription,  disclosed 
in  the  prospectus;  or  b)  In  the  case  of  shares  not  offered  to  the  pubhc  for  subscrip- 
tion, disclosed  in  the  statement  in  lieu  of  prospectus,  or  in  a  statement  in  the  pre- 
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scribed  form  signed  ia  like  manner  as  a  statement  in  lieu  of  prospectus  and  filed 
with  the  Registrar  of  Companies,  and,  where  a  circular  or  notice,  not  being  a  pro- 
spectus, inviting  subscription  for  the  shares  is  issued,  also  disclosed  in  that  cir- 
cular or  notice.  2.  Save  as  aforesaid,  no  company  shall  apply  any  of  its  share 
or  capital  money  either  directly  or  indirectly  in  payment  of  any  commission,  dis- 
count or  allowance,  to  any  person  in  consideration  of  his  subscribing  or  agreeing 
to  subscribe,  whether  absolutely  or  conditionally,  for  any  shares  of  the  company, 
or  procuring  or  agreeing  to  procure  subscriptions,  whether  absolute  or  conditional, 
for  any  shares  in  the  company,  whether  the  shares  or  money  be  so  applied  by  being 
added  to  the  purchase  money  of  any  property  acquired  by  the  company  or  to  the 
contract  price  of  any  work  to  be  executed  for  the  company,  or  the  money  be  paid 
out  of  the  nominal  purchase  money  or  contract  price,  or  otherwise.  3.  Nothing 
in  this  section  shall  affect  the  power  of  any  company  to  pay  such  brokerage  as  it 
has  heretofore  been  lawful  for  a  company  to  pay,  and  a  vendor  to,  promoter  of, 
or  other  person  who  receives  payment  in  money  or  shares  from,  a  company  shall 
have  and  shall  be  deemed  always  to  have  had  power  to  apply  any  part  of  the  money 
or  shares  so  received  in  payment  of  any  commission,  the  payment  of  which,  if  made 
directly  by  the  company,  would  have  been  legal  under  this  section. 

Statement  in  balance  sheet  as  to  commissions  and  discounts.  92.  Where  a 
company  has  paid  any  sums  by  way  of  commission  in  respect  of  any  shares  or  deben- 
tiffes,  or  allowed  any  sums  by  way  of  discount  in  respect  of  any  debentures,  the 
total  amount  so  paid  or  allowed,  or  so  much  thereof  as  has  not  been  written  off, 
shall  be  stated  in  every  balance-sheet  of  the  company  until  the  whole  amount  thereof 
has  been  written  off. 

Payment  of  interest  out  of  capital. 

Power  of  company  to  pay  interest  out  of  capital  in  certain  cases.  93.  Where  any 
shares  of  a  company  are  issued  for  the  purpose  of  raising  money  to  defray  the  ex- 
penses of  the  construction  of  any  works  or  buildings  or  the  provision  of  any  plant 
which  can  not  be  made  profitable  for  a  lengthened  period,  the  company  may  pay 
interest  on  so  much  of  that  share  capital  as  is  for  the  time  being  paid  up  for  the 
period  and  subject  to  the  conditions  and  restrictions  in  this  section  mentioned, 
and  may  charge  the  same  to  capital  as  part  of  the  cost  of  construction  of  the  work 
or  building,  or  the  provision  of  plant:  Provided  that:  1.  No  such  payment  shall 
be  made  unless  the  same  is  authorized  by  the  articles  or  by  special  resolution;  2.  No 
such  payment,  whether  authorized  by  articles  or  by  special  resolution,  shall  be 
made  without  the  previous  sanction  of  the  Governor;  3.  Before  sanctioning  any 
such  payment  the  Governor  may,  at  the  expense  of  the  company,  appoint  a  person 
to  inquire  and  report  to  him  as  to  the  circumstances  of  the  case,  and  may,  before 
making  the  appointment,  require  the  company  to  give  security  for  the  payment 
of  the  costs  of  the  inquiry;  4.  The  payment  shall  be  made  only  for  such  period  as 
may  be  determined  by  the  Governor;  and  such  period  shall  in  no  case  extend  beyond 
the  close  of  the  half  year  next  after  the  half  year  during  which  the  works  or  buildings 
have  been  actually  completed  or  the  plant  provided;  5.  The  rate  of  interest  shall 
ia  no  case  exceed  four  per  centum  per  annum  or  such  lower  rate  as  may  for  the 
time  beiug  be  prescribed  by  the  Governor;  6.  The  payment  of  the  interest  shall 
not  operate  as  a  reduction  of  the  amount  paid  up  on  the  shares  in  respect  of  which 
it  is  paid;  7.  The  accounts  of  the  company  shall  show  the  share  capital  on  which, 
and  the  rate  at  which,  interest  has  been  paid  out  of  capital  during  the  period  to 
which  the  accoimts  relate. 

Certificates  of  shares,  etc. 

Limitation  of  time  for  issue  of  certificates.  94.  1.  Every  company  shall,  within 
two  months  after  the  allotment  of  any  of  its  shares,  debentures,  or  debenture  stock, 
and  within  two  months  after  the  registration  of  the  transfer  of  any  such  shares, 
debentures,  or  debenture  stock,  complete  and  have  ready  for  dehvery  the  certi- 
ficates of  aU  shares,  the  debentures,  and  the  certificates  of  all  debenture  stock 
allotted  or  transferred,  unless  the  conditions  of  issue  of  the  shares,  debentures, 
or  debenture  stock  otherwise  provide.  2.  If  default  is  made  in  complying  with 
the  requirements  of  this  section,  the  company,  and  every  director,  manager,  secre- 
tary, and  other  officer  of  the  company  who  is  knowingly  a  party  to  the  default, 
shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues. 
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Information  as  to  mortgages,  charges,  etc. 
Registration  of  mortgages  and  charges.  95.  1.  Every  mortgage  or  charge  created 
after  the  first  day  of  January,  nineteen  hundred  and  nine,  by  a  company,  and  being 
either :  a)  A  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of  debentures ; 
or  b)  A  mortgage  or  charge  on  uncalled  share  capital  of  the  company ;  or  c)  A  mort- 
gage or  charge  specifically  charging  or  affecting  any  personal  property  of  the  com- 
pany; or  d)  A  mortgage  or  charge  on  any  land,  wherever  situate,  or  any  interest 
therein;  or  e)  A  mortgage  or  charge  on  any  book  debts  of  the  company;  or  f)  A 
floating  charge  on  the  undertaking  or  property  of  the  company,  shall,  so  far  as  any 
security  on  the  company's  property  or  undertaking  is  thereby  conferred,  be  void 
against  the  hquidator  and  any  creditor  of  the  company,  unless  the  prescribed  par- 
ticulars of  the  mortgage  or  charge,  together  with  the  instrument  (if  any)  by  which 
the  mortgage  or  charge  is  created  or  evidenced,  are  deUvered  to  or  received  by  the 
Registrar  of  Companies  for  registration  in  manner  required  by  this  Act  within 
twenty-one  days  after  the  date  of  its  creation,  but  without  prejudice  to  any  con- 
tract or  obhgation  for  repayment  of  the  money  thereby  secured,  and  when  a  mort- 
gage or  charge  becomes  void  under  this  section  the  money  secured  thereby  shall 
immediately  become  payable.  Provided  that :  i)  In  the  case  of  a  mortgage  or  charge 
created  out  of  the  Isle  of  Man  comprising  solely  property  situate  outside  the  Isle 
of  Man,  the  delivery  to  and  the  receipt  by  the  Registrar  of  a  copy  of  the  instrument 
by  which  the  mortgage  or  charge  is  created  or  evidenced,  verified  in  the  prescribed 
manner,  shall  have  the  same  effect  for  the  purposes  of  this  section  as  the  delivery 
and  receipt  of  the  instrument  itself,  and  twenty-one  days  after  the  date  on  which 
the  instrument  or  copy  could,  in  due  course  of  post,  and  if  despatched  with  due 
diligence,  have  been  received  in  the  Isle  of  Man,  shall  be  substituted  for  twenty- 
one  days  after  the  date  of  the  creation  of  the  mortgage  or  charge,  as  the  time  within 
which  the  particulars  and  instrument  or  copy  are  to  be  delivered  to  the  Registrar ; 
and  ii)  Where  the  mortgage  or  charge  is  created  in  the  Isle  of  Man  but  comprises 
property  outside  the  Isle  of  Man,  the  instrument  creating  or  purporting  to  create 
the  mortgage  or  charge  may  be  sent  for  registration  notwithstanding  that  further 
proceedings  may  be  necessary  to  make  the  mortgage  or  charge  vahd  or  effectual 
according  to  the  law  of  the  country  in  which  the  property  is  situate ;  and  iii)  Where 
a  negotiable  instrument  has  been  given  to  secure  the  payment  of  any  book  debts 
of  a  company,  the  deposit  of  the  instrument  for  the  purpose  of  securing  an  advance 
to  the  company  shall  not  for  the  purposes  of  this  section  be  treated  as  a  mortgage 
or  charge  on  those  book  debts;  and  iv)  The  holding  of  debentures  entitHng  the 
holder  to  a  charge  on  land  shall  not  be  deemed  to  be  an  interest  in  land.  2.  The 
Registrar  shall  keep,  with  respect  to  each  company,  a  register  ia  the  prescribed 
form  of  all  the  mortgages  and  charges  created  by  the  company  after  the  first  day 
of  January,  nineteen  hundred  and  nine,  and  requiring  registration  under  this  sec- 
tion, and  shaU,  on  payment  of  the  prescribed  fee,  enter  in  the  register,  with  respect 
to  every  such  mortgage  or  charge,  the  date  of  creation,  the  amount  secured  by  it, 
short  particulars  of  the  property  mortgaged  or  charged,  and  the  names  of  the  mort- 
gagees or  persons  entitled  to  the  charge.  3.  Where  a  series  of  debentures  containing, 
or  giving  by  reference  to  any  other  instrument,  any  charge  to  the  benefit  of  which 
the  debenture  holders  of  that  series  are  entitled  pari  passu,  is  created  by  a  company, 
it  shall  be  sufficient  if  there  are  deUvered  to  or  received  by  the  Registrar  within 
twenty-one  days  after  the  execution  of  the  deed  containing  the  charge,  or,  if  there 
is  no  such  deed,  after  the  execution  of  any  debentures  of  the  series,  the  following 
particulars:  a)  The  total  amount  secured  by  the  whole  series;  and  b)  The  dates 
of  the  resolutions  authorizing  the  issue  of  the  series  and  the  date  of  the  covering 
deed,  if  any,  by  which  the  security  is  created  or  defined ;  and  c)  A  general  description 
of  the  property  charged;  and  d)  The  names  of  the  trustees,  if  any,  for  the  debenture 
holders;  together  with  the  deed  containing  the  charge,  or,  if  there  is  no  such  deed, 
one  of  the  debentures  of  the  series,  and  the  Registrar  shall,  on  payment  of  the  pres- 
cribed fee,  enter  those  particulars  in  the  register:  Provided  that,  where  more  than 
one  issue  is  made  of  debentures  in  the  series,  there  shall  be  sent  to  the  Registrar 
for  entry  in  the  register  particulars  of  the  date  and  amount  of  each  issue,  but  an 
omission  to  do  this  shall  not  affect  the  vaHdity  of  the  debentiu-es  issued.  4.  Where 
any  commission,  allowance,  or  discount  has  been  paid  or  made  either  directly  or 
indirectly  by  the  company  to  any  person  in  consideration  of  his  subscribing  or 
agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for  any  debentures  of 
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the  company,  or  procuring  or  agreeing  to  procure  subscriptions,  whether  absolute 
or  conditional,  for  any  such  debentures,  the  particulars  required  to  be  sent  for 
registration  under  this  section  shall  include  particulars  as  to  the  amount  or  rate 
per  cent,  of  the  commission,  discount,  or  allowance  so  paid  or  made,  but  an  omission 
to  do  this  shaU  not  affect  the  vahdity  of  the  debentures  issued:  Provided  that  the 
deposit  of  any  debentures  as  security  for  any  debt  of  the  company  shall  not  for 
the  purposes  of  this  provision  be  treated  as  the  issue  of  the  debentures  at  a  dis- 
count. 5.  The  Registrar  shall  give  a  certificate  under  his  hand  of  ihe  registration 
of  any  mortgage  or  charge  registered  in  pursuance  of  this  section,  stating  the  amount 
thereby  secured,  and  the  certificate  shall  be  conclusive  evidence  that  the  require- 
ments of  this  section  as  to  registration  have  been  complied  with.  6.  The  company 
shall  cause  a  copy  of  every  certificate  of  registration  given  under  this  section  to 
be  endorsed  on  every  debenture  or  certificate  of  debenture  stock  which  is  issued 
by  the  company,  and  the  payment  of  which  is  secured  by  the  mortgage  or  charge 
so  registered:  Provided  that  nothing  in  this  subsection  shall  be  construed  as  re- 
quiring a  company  to  cause  a  certificate  of  registration  of  any  mortgage  or  charge 
so  given  to  be  endorsed  on  any  debenture  or  certificate  of  debenture  stock  which 
has  been  issued  by  the  company  before  the  mortgage  or  charge  was  created.  7.  It 
shall  be  the  duty  of  the  company  to  send  to  the  Registrar  for  registration  the  par- 
ticulars of  every  mortgage  or  charge  created  by  the  company  and  of  the  issues  of 
debentures  of  a  series,  requiring  registration  under  this  section,  but  registration 
of  any  such  mortgage  or  charge  may  be  effected  on  the  apphcation  of  any  person 
interested  therein.  Where  the  registration  is  effected  on  the  apphcation  of  some 
person  other  than  the  company,  that  person  shaU  be  entitled  to  recover  from  the 
company  the  amount  of  any  fees  properly  paid  by  him  to  the  Registrar  on  the 
registration.  8.  The  register  kept  in  pursuance  of  this  section  shall  be  open  to  in- 
spection by  any  person  on  payment  of  the  prescribed  fee,  not  exceeding  one  shiUing 
for  each  inspection.  9.  Every  company  shall  cause  a  copy  of  every  instrument 
creating  any  mortgage  or  charge  requiring  registration  under  this  section  to  be 
kept  at  the  registered  office  of  the  company :  Provided  that,  in  the  case  of  a  series 
of  uniform  debentures,  a  copy  of  one  such  debenture  shall  be  sufficient. 

Registration  of  enforcement  of  security.  96.  1.  If  any  person  obtains  an  order 
for  the  appointment  of  a  receiver  or  manager  of  the  property  of  a  company,  or  ap- 
points such  a  receiver  or  manager  under  any  powers  contained  in  any  instrument, 
he  shall  within  seven  days  from  the  date  of  the  order  or  of  the  appointment  under 
the  powers  contained  in  the  instrument  give  notice  of  the  fact  to  the  Registrar  of 
Companies,  and  the  Registrar  shall,  on  payment  of  the  prescribed  fee,  enter  the 
fact  in  the  register  of  mortgages  and  charges.  2.  If  any  person  makes  default  in  com- 
plying with  the  requirements  of  this  section  he  shall  be  hable  to  a  fine  not  exceeding 
five  pounds  for  every  day  diu-iag  which  the  default  continues. 

Filing  of  accounts  of  receivers  and  managers.  97.  1.  Every  receiver  or  manager 
of  the  property  of  a  company  who  has  been  appointed  under  the  powers  contained 
in  any  instrument,  and  who  has  taken  possession,  shall,  once  in  every  half  year 
while  he  remains  in  possession,  and  also  on  ceasing  to  act  as  receiver  or  manager, 
file  with  the  Registrar  of  Companies  an  abstract  in  the  prescribed  form  of  his  receipts 
and  payments  during  the  period  to  which  the  abstract  relates,  and  shall  also  on 
ceasing  to  act  as  receiver  or  manager  file  with  the  Registrar  notice  to  that  effect, 
and  the  Registrar  shall  enter  the  notice  in  the  register  of  mortgages  and  charges. 
2.  Every  receiver  or  manager  who  makes  default  in  complying  with  the  provisions 
of  this  section  shall  be  hable  to  a  fine  not  exceeding  fifty  pounds. 

Rectification  of  register  of  mortgages.  98.  A  Judge  of  the  High  Court,  on 
being  satisfied  that  the  omission  to  register  a  mortgage  or  charge  within  the  time 
hereinbefore  required,  or  that  the  omission  or  misstatement  of  any  particular  with 
respect  to  any  such  mortgage  or  charge,  was  accidental,  or  due  to  inadvertence, 
or  to  some  other  sufficient  cause,  or  is  not  of  a  nature  to  prejudice  the  position 
of  creditors  or  shareholders  of  the  company,  or  that  on  other  grounds  it  is  just 
and  eqmtable  to  grant  rehef ,  may,  on  the  apphcation  of  the  company  or  any  person 
interested,  and  on  such  terms  and  conditions  as  seem  to  the  Judge  just  and  ex- 
pedient, order  that  the  time  for  registration  be  extended,  or,  as  the  case  may  be, 
that  the  omission  or  misstatement  be  rectified. 

Entry  of  satisfaction.  99.  The  Registrar  of  Companies  may,  on  evidence  being 
given  to  his  satisfaction  that  the  debt  for  which  any  registered  mortgage  or  charge 
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was  given  has  been  paid  or  satisfied,  order  that  a  memorandum  of  satisfaction 
be  entered  on  the  register,  and  shall,  if  required,  furnish  the  company  with  a  copy 
thereof. 

Index  to  register  of  mortgages  and  charges.  100.  The  Registrar  of  Companies 
shall  keep  a  chronological  index,  in  the  prescribed  form  and  with  the  prescribed 
particulars,  of  the  mortgages  or  charges  registered  with  him  under  this  Act. 

Penalties.  101.  1.  If  any  company  makes  default  in  sending  to  the  Registrar 
of  Companies  for  registration  the  particulars  of  any  mortgage  or  charge  created 
by  the  company,  and  of  the  issues  of  debentures  of  a  series,  requiring  registration 
with  the  Registrar  under  the  foregoing  provisions  of  this  Act,  then,  unless  the  re- 
gistration has  been  effected  on  the  appKcation  of  some  other  person,  the  company, 
and  every  director,  manager,  secretary,  or  other  person  who  is  knowingly  a  party 
to  the  default,  shall,  on  conviction,  be  liable  to  a  fine  not  exceeding  fifty  pounds 
for  every  day  during  which  the  default  continues.  2.  Subject  as  aforesaid,  if  any 
company  makes  default  in  complying  with  any  of  the  requirements  of  this  Act 
as  to  the  registration  with  the  Registrar  of  any  mortgage  or  charge  created  by  the 
company,  or  as  to  any  entry  in  respect  thereof,  the  company  and  every  director, 
manager,  and  other  officer  of  the  company,  who  knowingly  and  wilfully  authorized 
or  permitted  the  default  shall,  without  prejudice  to  any  other  HabUity,  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds.  3.  If  any  person 
knowingly  and  wilfully  authorizes  or  permits  the  delivery  of  any  debenture  or 
certificate  of  debentvu-e  stock  requiring  registration  with  the  Registrar  under  the 
foregoing  provisions  of  this  Act  without  a  copy  of  the  certificate  of  registration  being 
endorsed  upon  it,  he  shall,  without  prejudice  to  any  other  HabLlit3'',  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  one  himdred  pounds. 

Company's  register  of  mortgages.  102.  1.  Every  limited  company  shall  keep 
a  register  of  mortgages  and  enter  therein  aU  mortgages  and  charges  specifically 
affecting  property  of  the  company,  giving  in  each  case  a  short  description  of  the 
property  mortgaged  or  charged,  the  amount  of  the  mortgage  or  charge,  and  (except 
in  the  case  of  securities  to  bearer)  the  names  of  the  mortgagees  or  persons  entitled 
thereto.  2.  If  any  director,  manager,  or  other  officer  of  the  company  knowing^) 
and  wilfuUy  authorizes  or  permits  the  omission  of  any  entry  required  to  be  made 
in  pursuance  of  this  section,  he  shall  be  Uable  to  a  fine  not  exceeding  fifty  pounds. 

Right  to  inspect  copies  of  instruments  creating  mortgages  and  charges  and  com- 
pany's register  of  mortgages.  103.  1.  The  copies  of  instruments  creating  any  mort- 
gage or  charge  requiring  registration  under  this  Act  with  the  Registrar  of  Companies, 
and  the  register  of  mortgages  kept  in  pursuance  of  the  last  foregoing  section,  shall 
be  open  at  all  reasonable  times  to  the  inspection  of  any  creditor  or  member  of  the 
company  without  fee,  and  the  register  of  mortgages  shall  also  be  open  to  the  in- 
spection of  any  other  person  on  payment  of  such  fee,  not  exceeding  one  shilling 
for  each  inspection,  as  the  company  may  prescribe.  2.  If  inspection  of  the  said 
copies  or  register  is  refused,  any  officer  of  the  company  refusing  inspection,  and 
every  director  and  manager  of  the  company  authorizing  or  knowingly  and  wil- 
fully permitting  the  refusal,  shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and 
a  further  fine  not  exceeding  two  pounds  for  every  day  during  which  the  refusal 
continues ;  and,  in  addition  to  the  above  penalty,  a  Judge  of  the  High  Court  may 
by  order  compel  an  immediate  inspection  of  the  copies  or  register. 

Right  of  debenture  holders  to  inspect  the  register  of  debenture  holders  and  to 
have  copies  of  trust  deed.  104.  1.  Every  register  of  holders  of  debentures  of  a  com- 
pany shaU,  except  when  closed  in  accordance  with  the  articles  during  such  period 
or  periods  (not  exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be  specified 
in  the  articles,  be  open  to  the  inspection  of  the  registered  holder  of  any  such  deben- 
tures, and  of  any  holder  of  shares  in  the  company,  but  subject  to  such  reasonable 
restrictions  as  the  company  may  in  general  meeting  impose,  so  that  at  least  two 
hours  in  each  day  are  appointed  for  inspection,  and  every  such  holder  may  require 
a  copy  of  the  register  or  any  part  thereof  on  payment  of  sixpence  for  every  one  hun- 
dred words  required  to  be  copied.  2.  A  copy  of  any  trust  deed  for  securing  any 
issue  of  debentures  shall  be  forwarded  to  every  holder  of  any  such  debentures  at 
his  request  on  payment,  in  the  case  of  a  printed  trust  deed,  of  the  sum  of  one  shilling, 
or  such  less  sum  as  may  be  prescribed  by  the  company,  or,  where  the  trust  deed 
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has  not  been  printed,  on  payment  of  sixpence  for  every  one  hundred  words  required 
to  be  copied.  3.  If  inspection  is  refused,  or  a  copy  is  refused  or  not  forwarded,  the 
company  shall  be  hable  to  a  fine  not  exceeding  five  pounds,  and  to  a  further  fine 
not  exceeding  two  poirnds  for  every  day  during  which  the  refusal  continues,  and 
every  director,  manager,  secretary,  or  other  officer  of  the  company  who  knowingly 
authorizes  or  permits  the  refusal  shall  incur  the  Uke  liabiUty. 

Debentures  and  floating  charges. 

Perpetual  debentures.  105.  A  condition  contained  in  any  debentures  or  in 
any  deed  for  securing  any  debentures,  whether  issued  or  executed  before  or  after 
the  passing  of  this  Act,  shall  not  be  invahd  by  reason  only  that  thereby  the  deben- 
tures are  made  irredeemable  or  redeemable  only  on  the  happening  of  a  contingency, 
however  remote,  or  on  the  expiration  of  a  period,  however  long,  any  rule  of  equity 
to  the  contrary  notwithstanding. 

Power  to  re-issue  redeemed  debentures  in  certain  eases.  106.  1.  Where  either 
before  or  after  the  passing  of  this  Act  a  company  has  redeemed  any  debentures 
previously  issued,  the  company,  unless  the  articles  or  the  conditions  of  issue  ex- 
pressly otherwise  provide,  or  unless  the  debentures  have  been  redeemed  in  pursuance 
of  any  obligation  on  the  company  so  to  do  (not  being  an  obhgation  enforceable 
only  by  the  person  to  whom  the  redeemed  debentures  were  issued  or  his  assigns), 
shall  have  power,  and  shall  be  deemed  always  to  have  had  power,  to  keep  the  deben- 
tures aHve  for  the  pvu^oses  of  reissue,  and  where  a  company  has  purported  to  exercise 
such  a  power,  the  company  shall  have  power,  and  shall  be  deemed  alwys  to  have  had 
power,  to  re-issue  the  debentures  either  by  re-issuing  the  same  debentures  or  by 
issuing  other  debentures  in  their  place,  and  upon  such  a  re-issue  the  person  entitled 
to  the  debentures  shall  have,  and  shaU  be  deemed  always  to  have  had,  the  same 
rights  and  priorities  as  if  the  debentures  had  not  previously  been  issued.  2.  Where, 
with  the  object  of  keeping  debentures  alive  for  the  purpose  of  re-issue,  they  have, 
either  before  or  after  the  passing  of  this  Act,  been  transferred  to  a  nominee  of  the 
company,  a  transfer  from  that  nominee  shall  be  deemed  to  be  a  re-issue  for  the  pxir- 
poses  of  this  section.  3.  Where  a  company  has,  either  before  or  after  the  passing 
of  this  Act,  deposited  any  of  its  debentures  to  secure  advances  from  time  to  time 
on  cuiTcnt  account  or  otherwise,  the  debentures  shall  not  be  deemed  to  have  been 
redeemed  by  reason  only  of  the  account  of  the  company  having  ceased  to  be  in  debt 
whilst  the  debentures  remained  so  deposited.  4.  The  re-issue  of  a  debenture  or  the 
issue  of  another  debenture  in  its  place  under  the  power  by  this  section  given  to, 
or  deemed  to  have  been  possessed  by,  a  company,  whether  the  re-issue  or  issue 
was  made  before  or  after  or  passing  of  this  Act,  shall  not  be  treated  as  the  issue 
of  a  new  debenture  for  the  purposes  of  any  provision  limiting  the  amount  or  number 
of  debentures  to  be  issued.  5.  Nothing  in  this  section  shall  prejudice  any  power 
to  issue  debentures  ia  the  place  of  any  debentures  paid  off  or  otherwise  satisfied 
or  extinguished  reserved  to  a  company  by  its  debentures  or  the  securities  for  the 
same. 

Specific  performance  of  contract  to  subscribe  for  debentures.  107.  A  contract 
with  a  company  to  take  up  and  pay  for  any  debentures  of  the  company  may  be 
enforced  by  an  order  for  specific  performance. 

Sections  95 — 107  not  to  apply  to  borrowing  powers  expressly  conferred  by  Act 
of  Tynwald.  108.  The  provisions  of  this  Act  under  the  headings  "information 
as  to  mortgages  and  charges,"  and  "debentures  and  floating  charges,"  that  is  to 
say,  sections  95  to  107  inclusive,  shall  not  apply  to  the  exercise  by  any  company 
of  borrowing  powers  expressly  conferred  on  such  company  by  any  Act  of  Tynwald. 

Statement  to  he  'published  by  banking  and  certain  other  companies. 
Certain  companies  to  publish  statement  in  Schedule.  109.  1.  Every  company 
being  a  limited  banking  company  or  an  insurance  company  or  a  deposit,  provident, 
or  benefit  society  shall,  before  it  commences  business,  and  also  on  the  first  Monday 
in  February  and  the  first  Tuesday  in  August  in  every  year  during  which  it  carries 
on  busmess,  make  a  statement  in  the  form  marked  C  in  the  first  Schedule  to  this 
Act,  or  as  near  thereto  as  circumstances  wiU  admit.  2.  A  copy  of  the  statement 
shall  be  put  up  in  a  conspicuous  place  in  the  registered  office  of  the  company,  and 
in  every  branch  office  or  place  where  the  business  of  the  company  is  carried  on. 
3.  Every  member  and  every  creditor  of  the  company  shall  be  entitled  to  a  copy 
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of  the  statement,  on  payment  of  a  sum  not  exceeding  sixpence.  4.  If  default  is  made 
in  compliance  with  this  section,  the  company  shall  be  liable  to  a  fine  not  exceeding 
five  pounds  for  every  day  during  which  the  default  continues;  and  every  director 
and  manager  of  the  company  who  knowingly  and  wilfully  authorizes  or  permits 
the  default  shall  be  Hable  to  the  hke  penalty. 

Banking  company  to  publish  a  list  of  shareholders  half-yearly.  110.  Every 
Umited  banking  company  shall  cause  to  be  pubUshed  every  six  months,  that  is  to 
say,  in  the  first  week  in  January  and  the  first  week  in  July  in  each  and  every  year, 
in  two  at  least  of  the  Insular  newspapers,  the  names,  addresses,  and  occupations 
of  all  the  shareholders  of  the  company,  and  the  number  of  shares  held  by  each 
of  them,  and  also  the  names,  addresses,  and  occupations  of  the  persons  who  have 
ceased  to  be  members  since  the  last  Ust  was  made,  and  the  number  of  shares  hcJi 
by  each  of  them.  And  if  the  said  company  shall  make  default  or  neglect  to  pubUsh 
the  said  hsts  at  the  times  and  in  the  manner  aforesaid,  the  said  company  shall  incur 
a  penalty  not  exceeding  twenty  pounds  for  every  day  that  such  Hsts  shall  not  be 
pubHshed,  and  every  director  and  manager  of  the  company  who  shall  knowingly 
and  wilfully  authorize  or  permit  such  default  or  neglect  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  that  such  lists  shall  not  be  pubhshed. 

Inspection  and  audit. 

Investigation  of  affairs  of  company  by  Court  inspectors.  111.  1.  The  Court 
may  appoint  one  or  more  competent  inspectors  to  iavestigate  the  affairs  of  any 
company  and  to  report  thereon  in  such  manner  as  the  Court  direct :  i)  In  the  case 
of  a  banking  company  having  a  share  capital,  on  the  appUcation  of  members  holding 
not  less  than  one-third  of  the  shares  issued;  ii)  In  the  case  of  any  other  company 
having  a  share  capital,  on  the  apphcation  of  members  holding  not  less  than  one- 
tenth  of  the  shares  issued ;  iii)  In  the  case  of  a  company  not  having  a  share  capital, 
on  the  apphcation  of  not  less  than  one-fifth  in  number  of  the  persons  on  the  com- 
pany's register  of  members.  2.  The  apphcation  shall  be  supported  by  such  evidence 
as  the  Court  may  require  for  the  purpose  of  showing  that  the  appUcants  have  good 
reason  for,  and  are  not  actuated  by  mahcious  motives  in  requiring,  the  investigation ; 
and  the  Court  may,  before  appointing  an  inspector,  require  the  apphcants  to  give 
security  for  paj'ment  of  the  costs  of  the  inquiry.  3.  It  shall  be  the  duty  of  all  offi- 
cers and  agents  of  the  company  to  produce  to  the  inspectors  all  books  and  docu- 
ments in  their  custody  or  power.  4.  An  inspector  may  examine  on  oath  the  officers 
and  agents  of  the  company  in  relation  to  its  business,  and  may  administer  an  oath 
accordingly.  5.  If  any  officer  or  agent  refuses  to  produce  any  book  or  document 
which  under  this  section  it  is  his  duty  to  produce,  or  to  answer  any  question  relating 
to  the  affairs  of  the  company,  he  shall  be  liable  to  a  fine  not  exceeding  five  povmds 
in  respect  of  each  offence,  and  the  Court  may,  by  order,  compel  the  production  of 
any  such  books  and  documents.  6.  On  the  conclusion  of  the  investigation  the  in- 
spectors shall  report  their  opinion  to  the  Court,  and  a  copy  of  the  report  shall  be 
forwarded  by  the  Court  to  the  registered  office  of  the  company,  and  a  further  copy 
shall,  at  the  request  of  the  apphcants  for  the  investigation,  be  dehvered  to  them. 
The  report  shall  be  written  or  printed,  as  the  Court  directs.  7.  All  expenses  of  and 
incidental  to  the  investigation  shaU  be  defrayed  by  the  apphcants,  unless  the  Court 
direct  the  same  to  be  paid  by  the  company,  which  the  Court  is  hereby  authorized 
to  do. 

Power  of  company  to  appoint  inspectors.  112.  1.  A  company  may  by  special 
resolution  appoint  inspector s  to  investigate  its  affairs.  2.  Inspectors  so  appointed 
shall  have  the  same  powers  and  duties  as  inspectors  appointed  by  the  Court,  except 
that,  instead  of  reporting  to  the  Court,  they  shall  report  in  such  m.anner  and  to 
such  persons  as  the  company  in  general  meeting  may  direct.  3.  Officers  and  agents 
of  the  company  shall  incur  the  like  penalties  in  case  of  refusal  to  produce  any  book 
or  document  required  to  be  produced  to  inspectors  so  appointed,  or  to  answer  any 
question,  as  they  would  have  incurred  if  the  inspectors  had  been  appointed  by  the 
Court,  and  the  production  of  any  book  or  document  may  further  be  enforced  by 
summary  apphcation  to  a  Judge  of  the  High  Court. 

Report  of  inspectors  to  be  evidence.  113.  A  copy  of  the  report  of  any  inspectors 

appointed  under  this  Act,  authenticated  by  the  seal  of  the  company  whose  affairs 

they  have  investigated,  shall  be  admissible  in  any  legal  proceeding  as  evidence 

of  the  opinion  of  the  inspectors  in  relation  to  any  matter  contained  in  the  report. 

B  3 
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Appointment  and  remuneration  of  auditors.  114.  1.  Every  company  shall  a,t 
each  annual  general  meeting  appoint  an  auditor  or  auditors  to  hold  office  imtil 
the  next  annual  general  meeting.  2.  If  an  appointment  of  auditors  is  not  made  at 
an  annual  general  meeting,  the  Governor  may,  on  the  appHcation  of  any  member 
of  the  company,  appoint  an  auditor  of  the  company  for  the  current  year,  and  fix 
the  remuneration  to  be  paid  to  him  by  the  company  for  his  services.  3.  A  director 
or  officer  of  the  company  shall  not  be  capable  of  being  appointed  auditor  of  the 
company.  4.  A  person,  other  than  a  retiring  auditor,  shall  not  be  capable  of  being 
appointed  auditor  at  an  annual  general  meeting  unless  notice  of  an  intention  to 
nominate  that  person  to  the  office  of  auditor  has  been  given  by  a  shareholder  to 
the  company  not  less  than  foiui«en  day  before  the  annual  general  meeting,  and 
the  company  shall  send  a  copy  of  any  such  notice  to  the  retiring  auditor,  and  shall 
give  notice  thereof  to  the  shareholders,  either  by  advertisement  or  in  any  other 
mode  allowed  by  the  articles,  not  less  than  seven  days  before  the  annual  general 
meeting:  Provided  that  if,  after  notice  of  the  intention  to  nominate  an  auditor 
has  been  so  given,  an  annual  general  meeting  is  called  for  a  date  fourteen  days  or 
less  after  the  notice  has  been  given,  the  notice,  though  not  given  within  the  time 
required  by  this  provision,  shall  be  deemed  to  have  been  properly  given  for  the 
purposes  thereof,  and  the  notice  to  be  sent  or  given  by  the  company  may,  instead 
of  being  sent  or  given  within  the  time  required  by  this  provision,  be  sent  or  given 
at  the  same  time  as  the  notice  of  the  annual  general  meeting.  5.  The  first  auditors 
of  the  company  may  be  appointed  by  the  directors  before  the  statutory  meeting, 
and  if  so  appointed  shall  hold  office  until  the  first  annual  general  meeting,  unless 
previously  removed  by  a  resolution  of  the  shareholders  in  general  meeting,  in  which 
case  the  shareholders  at  that  meeting  may  appoint  auditors.  6.  The  directors  may 
fill  any  casual  vacancy  in  the  office  of  auditor,  but  while  any  such  vacancy  conti- 
nues the  smrviving  or  contiuuing  auditor  or  auditors,  if  any,  may  act.  7.  The  remu- 
neration of  the  auditors  of  a  company,  save  as  aforesaid,  shall  be  fixed  by  the  com- 
pany in  general  meeting,  except  that  the  remuneration  of  any  auditors  appointed 
before  the  statutory  meeting,  or  to  fill  any  casual  vacancy,  may  be  fixed  by  the 
directors. 

Powers  and  duties  of  auditors.  115.  1.  Every  auditor  of  a  company  shall  have 
a  right  of  access  at  aU  times  to  the  books  and  accounts  and  vouchers  of  the  company, 
and  shall  be  entitled  to  require  from  the  directors  and  officers  of  the  company 
such  information  and  explanation  as  may  be  necessary  for  the  performance  of  the 
duties  of  the  auditors.  2.  The  auditors  shall  make  a  report  to  the  shareholders  on 
the  accounts  examined  by  them,  and  on  every  balance-sheet  laid  before  the  com- 
pany ia  general  meeting  during  their  tenure  of  office,  and  the  report  shall  state: 
a)  Whether  or  not  they  have  obtained  all  the  information  and  explanations  they 
have  required;  and  b)  Whether,  in  their  opinion,  the  balance  sheet  referred  to  in 
the  report  is  properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state 
of  the  company's  affairs  according  to  the  best  of  their  information  and  the  expla- 
nations given  to  them,  and  as  shown  by  the  books  of  the  company.  3.  The  balance- 
sheet  shall  be  signed  on  behalf  of  the  board  by  two  of  the  directors  of  the  company, 
or,  if  there  is  only  one  director,  by  that  director,  the  auditor  or  auditors,  and  the 
secretary  or  manager  (if  any),  and  the  auditors'  report  shall  be  attached  to  the  ba- 
lance-sheet, or  there  shall  be  inserted  at  the  foot  of  the  balance-sheet  a  reference 
to  the  report,  and  the  report  shall  be  read  before  the  company  in  general  meeting, 
and  shall  be  open  to  inspection  by  any  shareholder.  Any  shareholder  shall  be  entit- 
led to  be  furnished  with  a  copy  of  the  balance-sheet  and  auditors'  report  at  a  charge 
not  exceeding  sixpence  for  every  hundred  words.  4.  If  any  copy  of  a  balance-sheet 
which  has  not  been  signed  as  required  by  this  section  is  issued,  circulated,  or  pubhshed, 
or  if  any  copy  of  a  balance  sheet  is  issued,  circulated,  or  pubhshed  without  either 
having  a  copy  of  the  auditors'  report  attached  thereto  or  containing  such  reference 
to  that  report  as  is  required  by  this  section,  the  company,  and  every  director,  ma- 
nager, secretary,  or  other  officer  of  the  company  who  is  knowingly  a  party  to  the 
default,  shall,  on  conviction,  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

Banking  accounts  to  be  audited  yearly.  116.  Once  at  the  least  in  every  year 
the  accounts  of  every  banking  company  shall  be  audited  by  an  auditor  or  auditors 
appointed  under  the  provisions  of  this  Act. 

Rights  of  preference  shareholders,  etc.,  as  to  receipt  and  inspection  of  reports,  etc. 
117.    1.  Holders  of  preference  shares  and  debentures  of  a  company  shall  have  the 
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same  right  to  receive  and  inspect  the  balance-sheets  of  the  company  and  the  reports 
of  the  auditors  and  other  reports  as  is  possessed  by  the  holders  of  ordinary  shares 
in  the  company.  2.  This  section  shall  not  apply  to  a  private  company,  nor  to  a 
company  registered  before  the  first  day  of  January,  nineteen  hundred  and  nine. 
Provisions  as  to  audit  apply  to  joint-stock  companies  other  than  those  under 
provisions  of  Railway  Regulation  Act,  1878.  118.  The  foregoing  provisions  as  to 
audit  shall  apply  to  any  trading  joint-stock  company,  notwithstanding  any  pro- 
vision to  the  contrary  contained  in  any  Act  of  Tynwald,  or  in  any  articles  or  regu- 
lations for  the  government  of  any  such  company,  and  the  audit  under  this  Act  shall 
have  the  Uke  effect  as  the  audit  provided  for  in  any  such  Act,  articles,  or  regulations : 
Provided  that  the  provisions  of  this  Act  as  to  audit  shall  not  apply  to  any  railway 
company  to  which  the  provisions  of  the  Bailway  Regulation  Act,  1878,  are  ap- 
phcable. 

Carrying  on  hiLsiness  with  less  than  the  legal  minimum  of  members. 
Prohibition  of  carrying  on  business  with  fewer  than  seven  or,  in  the  case  of  a  pri- 
vate company,  two  members.  119.  If  at  any  time  the  number  of  members  of  a 
company  is  reduced,  in  the  case  of  a  private  company,  below  two,  or,  in  the  case 
of  any  other  company,  below  seven,  and  it  carries  on  business  for  more  than  six 
months  while  the  number  is  so  reduced,  every  person  who  is  a  member  of  the  com- 
pany during  the  time  that  it  so  carries  on  business  after  those  six  months,  and 
is  cognisant  of  the  fact  that  it  is  carrying  on  business  with  fewer  than  two  members, 
or  seven  members,  as  the  case  may  be,  shall  be  severally  hable  for  the  payment 
of  the  whole  debts  of  the  company  contracted  during  that  time,  and  may  be  sued 
for  the  same,  without  joinder  in  the  action  or  suit  of  any  other  member. 

Service  and  authentication  of  documents. 

Service  of  documents  on  company.  120.  A  document  may  be  served  on  a 
company  by  leaving  it  at,  or  sending  it  by  post  to,  the  registered  office  of  the 
company. 

Authentication  of  documents.  121,  A  document  or  proceeding  requiring  authen- 
tication by  a  company  may  be  signed  by  a  director,  secretary,  or  other  authorized 
officer  of  the  company,  and  need  not  be  under  its  common  seal. 

Tables  and  forms. 
Application  and  alteration  of  tables  and  forms.  122.  1.  The  forms  in  the  third 
Schedule  to  this  Act,  or  forms  as  near  thereto  as  circumstances  admit,  shall  be  used 
in  aU  matters  to  which  those  forms  refer.  2.  The  Governor  in  Council  may  alter 
any  of  the  tables  and  forms  in  the  first  Schedule  to  this  Act,  and  may  alter  or  add 
to  the  forms  in  the  said  third  Schedule.  3.  Any  such  table  or  form,  when  altered, 
shall  be  pubhshed  in  a  Manx  newspaper,  and  thenceforth  shall  have  the  same  force 
as  if  it  were  included  in  one  of  the  Schedules  to  this  Act,  but  no  alteration  made 
by  the  Governor  in  Council  in  Table  A  in  the  said  first  Schedule  shall  affect  any 
company  registered  before  the  alteration  or  repeal,  as  respects  that  company,  any 
portion  of  that  table. 

Power  to  compromise. 
Power  to  compromise  with  creditors  and  members.  123.  1.  Where  a  compromise 
or  arrangement  is  proposed  between  a  company  and  its  creditors  or  any  class  of 
them,  or  between  the  company  and  its  members  or  any  class  of  them,  the  Court 
may,  on  the  apphcation  in  a  summary  way  of  the  company  or  of  any  creditor  or 
member  of  the  company,  or,  in  the  case  of  a  company  being  wound  up,  of  the  hqui- 
dator,  order  a  meeting  of  the  creditors  or  class  of  creditors,  or  of  the  members  of 
the  company  or  class  of  members,  as  the  case  may  be,  to  be  summoned  in  such  manner 
as  the  Court  directs.  2.  If  a  majority  in  number  representing  three-fourths  in  value 
of  the  creditors  or  class  of  creditors,  or  members  or  class  of  members,  as  the  case 
may  be,  present  either  in  person  or  by  proxy  at  the  meeting,  agree  to  any  com- 
promise or  arrangement,  the  compromise  or  arrangement  shall,  if  sanctioned  by  the 
court,  be  binding  on  all  the  creditors  or  the  class  of  creditors,  or  on  the  members 
or  class  of  members,  as  the  case  may  be,  and  also  on  the  company,  or,  in  the  case 
of  a  company  in  the  comrse  of  being  wound  up,  on  the  hquidator  and  contributories 
of  the  company.  3.  In  this  section  the  expression  "company"  means  any  company 
hable  to  be  wound  up  under  this  Act. 

3* 
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Meaning  of  "private  company". 
Meaning  of  "private  company".  124.  1.  For  the  purposes  of  this  Act  the  ex- 
pression "private  company"  means  a  company  which  by  its  articles:  a)  Restricts 
the  right  to  transfer  it  shares;  and  b)  Limits  the  number  of  its  members  (exclu- 
sive of  persons  who  are  in  the  employment  of  the  company)  to  fifty;  and  c)  Pro 
hibits  any  invitation  to  the  pubUc  to  subscribe  for  any  shares  or  debenture  of 
the  company.  2.  A  private  company  may,  subject  to  anything  contained  in  the 
memorandum  or  articles,  by  passing  a  special  resolution  and  by  filing  with  the  Re- 
gistrar of  Companies  such  a  statement  in  lieu  of  prospectus  as  the  company,  if  a 
public  company,  would  have  had  to  file  before  allotting  any  of  its  shares  or  deben- 
tures, together  with  such  a  statutory  declaration  as  the  company,  if  a  public  com- 
pany, would  have  had  to  fUe  before  commencing  business,  turn  itself  into  a  public 
company.  3.  Where  two  or  more  persons  hold  one  or  more  shares  in  a  company 
jointly  they  shall,  for  the  purposes  of  this  section,  be  treated  as  a  single  member. 

Part  IV.    Winding -Up. 

Preliminary. 
Modes  of  winding  up.    125.    1.  The  windmg-up  of  a  company  may  be  either: 
i)  By  the  Court;  or  ii)  Voluntary;  or  iii)  Subject  to  the  supervision  of  the  Court. 
2.  The  provisions  of  this  Act  with  respect  to  winding-up  apply,  unless  the  contrary 
appears,  to  the  winding-up  of  a  company  in  any  of  those  modes. 

Contributories. 
Liability  as  contributories  of  present  and  past  members.    126.   1.  In  the  event 
of  a  company  being  wound  up,  every  present  and  past  member  shall,  subject  to 
the  provisions  of  this  section,  be  liable  to  contribute  to  the  assets  of  the  company 
to  an  amount  sufficient  for  payment  of  its  debts  and  liabilities  and  the  costs,  charges, 
and  expenses  of  the  winding-up,  and  for  the  adjustment  of  the  rights  of  the  con- 
tributories among  themselves,  with  the  qualifications  following  (that  is  to  say): 
i)  A  past  member  other  than  a  member  of  a  Umited  banking  company  shall  not 
be  liable  to  contribute  if  he  has  ceased  to  be  a  member  for  one  year  or  upwards 
before  the  commencement  of  the  winding-up;  ii)  No  past  member  of  a  limited 
banking  company  shall  be  Hable  to  contribute  to  the  assets  of  the  company  if  he  has 
ceased  to  be  a  member  for  the  period  of  one  year  or  upwards  prior  to  the  commen- 
cement of  the  winding-up,  and  if  the  fact  of  his  having  ceased  to  be  a  member  shall 
have  been  published  in  the  newspapers  under  the  provisions  hereinbefore  contained, 
twelve   months   before  the  commencement  of  such  winding-up;  iii)  No  member 
or  past  member  of  a  limited  banking  company  shall  be  liable  to  contribute  towards 
the  payment  of  any  debt  or  liability  of  the  company  contracted  after  the  time 
that  he  has  sold  or  transferred  his  shares  or  any  portion  of  them  in  respect  of  the 
shares  so  sold  or  transferred :  Provided  that  in  such  case  a  notice  in  large  and  legible 
characters  of  his  having  so  sold  or  transferred  his  shares,  or  any  portion  of  them, 
with  the  number  of  shares  so  sold  or  transferred,  and  the  names,  additions,  and 
residence  of  the  person  to  whom  such  shares,  or  any  of  them,  have  been  so  sold 
or  transferred,  has  been  posted  up  in  two  conspicuous  places,  accessible  to  the 
inspection  of  the  public,  in  the  head  office  and  in  each  branch  office  of  the  banking 
company,  and  which  notice  the  directors  shall  continue  so  posted  in  the  head  office 
from  the  day  such  sale  or  transfer  shall  take  place,  and  in  the  branch  offices  from 
the  following  day,  up  to  the  next  pubUcation  of  the  list  of  shareholders  in  the  news- 
papers as  hereinbefore  provided;  iv)  A  past  member  shall  not  be  liable  to  con- 
tribute in  respect  of  any  debt  or  habihty  of  the  company  contracted  after  he  ceased 
to  be  a  member;  v)  A  past  member  shall  not  be  liable  to  contribute  unless  it  appears 
to  the  Court  that  the  existing  members  are  unable  to  satisfy  the  contributions  re- 
quired to  be  made  by  them  in  pursuance  of  this  Act;  vi)  In  the  case  of  a  company 
limited  by  shares  no  contribution  shall  be  required  from  any  member  exceeding 
the  amount,  it  any,  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member;  vii)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution 
shaU  be  required  from  any  member  exceeding  the  amount  undertaken  to  be  contri- 
buted by  him  to  the  assets  of  the  company  in  the  event  of  its  being  wound  up ;  viii)  No- 
thing in  this  Act  shaU  invalidate  any  provision  contained  in  any  contract  whereby 
the  HabUity  of  individual  members  on  the  contract  is  restricted,  or  whereby  the 
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funds  of  the  company  are  alone  made  liable  in  respect  of  the  policy  or  contract; 
ix)  A  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member,  by  way 
of  dividends,  profits,  or  otherwise,  shall  not  be  deemed  to  be  a  debt  of  the  company, 
dayable  to  that  member  in  a  case  of  competition  between  himself  and  any  other 
creditor  not  a  member  of  the  company;  but  any  such  sum  may  be  taken  into  account 
for  the  purpose  of  the  final  adjustment  of  the  rights  of  the  contributories  among 
themselves;  x)  If  any  company  make  default  in  having  the  notices  posted  up  as 
required  by  this  section,  such  company  shall  incur  a  penalty  not  exceeding  twenty 
pounds  for  every  day  during  which  such  default  continues,  and  every  director 
or  manager  of  the  company  who  shall  knowingly  authorize  or  permit  such  default 
shall  incur  the  like  penalty,  to  be  sued  for  and  recovered  by  and  in  the  name  of 
any  party  aggrieved.  2.  In  the  winding-up  of  a  company  limited  by  guarantee  which 
has  a  share  capital,  every  member  of  the  company  shall  be  liable,  in  addition  to 
the  amount  undertaken  to  be  contributed  by  him  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up,  to  contribute  to  the  extent  of  any  sums  unpaid 
on  any  shares  held  by  him. 

Definition  of  "contributory".  127.  The  term  "contributory"  means  every 
person  liable  to  contribute  to  the  assets  of  a  company  in  the  event  of  its  being  wound 
up,  and,  in  all  proceedings  for  determining,  and  in  all  proceedings  prior  to  the  final 
determination  of  the  persons  who  are  to  be  deemed  contributories,  includes  any 
person  alleged  to  be  a  contributory. 

Nature  of  liability  of  contributory.  128.  The  liabiUty  of  a  contributory  shall 
create  a  debt  accruing  due  from  him  at  the  time  when  his  liabihty  commenced, 
but  payable  at  the  times  when  calls  are  made  for  enforcing  the  liabiUty. 

Contributories  in  case  of  death  of  member.  129.  I.  If  a  contributory  dies  either 
before  or  after  he  has  been  placed  on  the  list  of  contributories,  his  personal  represen- 
tatives and  his  heirs  and  devisees  shall  be  liable  in  a  due  course  of  administration 
to  contribute  to  the  assets  of  the  company  in  discharge  of  his  liabihty  and  shall 
be  contributories  accordingly.  2.  Where  the  personal  representatives  are  placed 
on  the  list  of  contributories,  the  heirs  or  devisees  need  not  be  added,  but,  except 
in  the  case  of  heirs  or  devisees  af  any  such  real  estate,  they  may  be  added  as  and 
when  the  Court  thinks  fit.  3.  If  the  personal  representatives  make  default  in  paying 
any  money  ordered  to  be  paid  by  them,  proceedings  may  be  taken  for  administering 
the  personal  and  real  estate  of  the  deceased  contributory,  or  either  of  them,  and 
of  compelling  payment  thereout  of  the  money  due. 

Contributories  in  case  of  bankruptcy  of  member.  130,  If  a  contributory  be- 
comes bankrupt,  either  before  or  after  he  has  been  placed  on  the  Hst  of  contribu- 
tories, then:  1.  His  trustee  in  bankruptcy  shall  represent  him  for  aU  the  purposes 
of  the  winding-up,  and  shall  be  a  contributory  accordingly,  and  may  be  caUed  on 
to  admit  to  proof  against  the  estate  of  the  bankrupt,  or  otherwise  to  allow  to  be 
paid  out  of  his  assets,  in  due  course  of  law,  any  money  due  from  the  bankrupt  in 
respect  of  his  UabUity  to  contribute  to  the  assets  of  the  company;  and  2.  There 
may  be  proved  against  the  estate  of  the  bankrupt  the  estimated  value  of  his  liabiUty 
to  future  calls  as  weU  as  calls  already  made. 

Provision  as  to  married  women.  131.  The  husband  of  a  female  contributory 
married  either  before  or  after  she  has  been  placed  on  the  list  of  contributories,  shaU, 
during  the  continuance  of  the  marriage,  be  liable,  as  respects  any  liability  attaching 
to  any  shares  acquired  by  her  before  that  date,  to  contribute  to  the  assets  of  the 
company  the  same  sum  as  she  would  have  been  liable  to  contribute  if  she  had  not 
married,  and  he  shall  be  a  contributory  accordingly. 

Winding-up  by  Court. 
Circumstances  in  which  company  may  be  wound  up  by  Court.  132.  A  company 
may  be  wound  up  by  the  Court :  i)  If  the  company  has  by  special  resolution  resolved 
that  the  company  be  wound  up  by  the  Court ;  ii)  If  default  is  made  in  filing  the  statu- 
tory report  or  in  holding  the  statutory  meeting ;  iii)  If  the  company  does  not  commence 
its  business  within  a  year  from  its  incorporation,  or  suspends  its  business  for  a  whole 
year;  iv)  If  the  number  of  members  is  reduced,  in  the  case  of  a  private  company, 
below  two,  or,  in  the  case  of  any  other  company,  below  seven;  v)  If  the  company 
is  unable  to  pay  its  debts ;  vi)  If  the  Court  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  up.  For  the  foregoing  purpose  the  Court  shall 
have,  in  addition  to  any  powers  conferred  by  this  Act,  all  the  powers  which  the 
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Court  now  has  in  the  winding-up  of  ordinary  partnerships,  or  in  the  winding-up  of 
bankrupt  or  insolvent  estates. 

Company  when  deemed  unable  to  pay  its  debts.  133.  A  company  shall  be  deemed 
to  be  unable  to  pay  its  debts:  i)  If  a  creditor,  by  assignment  or  otherwise,  to  whom 
the  company  is  indebted  in  a  sum  exceeding  twenty-five  pounds  then  due,  has  served 
on  the  company,  by  leaving  the  same  at  its  registered  office,  a  demand  under  his 
hand  requiring  the  company  to  pay  the  sum  so  due,  and  the  company  has  for  three 
weeks  thereafter  neglected  to  pay  the  sum,  or  to  secure  or  compound  for  it  to  the 
reasonable  satisfaction  of  the  creditor;  or  ii)  If  execution  or  other  process  issued 
on  a  judgment,  decree  or  order  of  any  court  in  favour  of  a  creditor  of  the  company 
is  returned  unsatisfied  in  whole  or  in  part:  or  iii)  If  it  is  proved  to  the  satisfaction 
of  the  Court  that  the  company  is  unable  to  pay  its  debts,  and,  in  determining  whether 
a  company  is  unable  to  pay  its  debts,  the  Court  shall  take  into  account  the  contin- 
gent and  prospective  liabilities  of  the  company. 

Provisions  as  to  applications  for  winding-up.  134.  1.  An  apphcation  to  the  Court 
for  the  winding-up  of  a  company  shall  be  by  petition,  presented,  subject  to  the  pro- 
visions of  this  section,  either  by  the  company,  or  by  any  creditor  or  creditors  (in- 
cluding any  contingent  or  prospective  creditor  or  creditors),  contributory  or  con- 
tributories,  or  by  all  or  any  of  those  parties,  together  or  separately :  Provided  that : 
a)  A  contributory  shall  not  be  entitled  to  present  a  petition  for  winding-up  a  company 
unless :  i)  Either  the  number  of  members  is  reduced,  in  the  case  of  a  private  company, 
below  two,  or,  in  the  case  of  any  other  company,  below  seven;  or  ii)  The  shares  in 
respect  of  which  he  is  a  contributory,  or  some  of  them,  either  were  originally  allotted 
to  him  or  have  been  held  by  him,  and  registered  in  his  name,  for  at  least  six  months 
during  the  eighteen  months  before  the  commencement  of  the  winding-up,  or  have 
devolved  on  him  through  the  death  of  a  former  holder;  and  b)  A  petition  for  winding- 
up  a  company  on  the  ground  of  default  in  filing  the  statutory  report  or  in  holding 
the  statutory  meeting  shall  not  be  presented  by  any  person  except  a  shareholder,  nor 
before  the  expiration  of  fourteen  days  after  the  last  day  on  which  the  meeting 
ought  to  have  been  held;  and  c)  The  Court  shall  not  give  a  hearing  to  a  petition 
for  winding-up  a  company  by  a  contingent  or  prospective  creditor  until  such  secu- 
rity for  costs  has  been  given  as  the  Court  thinks  reasonable,  and  until  a  prima  facie 
case  for  winding-up  has  been  established  to  the  satisfaction  of  the  Court.  2.  Where 
a  company  is  being  wound  up  voluntarily,  or  subject  to  supervision,  a  petition 
may  be  presented  by  any  person  authorized  in  that  behalf  under  the  other  provisions 
of  this  section,  but  the  Court  shall  not  make  a  winding-up  order  on  the  petition 
unless  it  is  satisfied  that  the  voluntary  winding-up,  or  winding-up  subject  to  super- 
vision, can  not  be  continued  with  due  regard  to  the  interests  of  the  creditors  or 
contributories.  3.  Where  under  the  provisions  of  this  part  of  this  Act  any  person 
as  being  the  husband  of  a  female  contributory  is  himseK  a  contributory,  and  a  share 
has  during  the  whole  or  any  part  of  the  six  months  been  held  by  or  registered  in  the 
name  of  the  wife,  or  by  or  in  the  name  of  a  trustee  for  the  wife  or  for  the  husband, 
the  share  shall,  for  the  purposes  of  this  section,  be  deemed  to  have  been  held  by 
and  registered  in  the  name  of  the  husband. 

Effect  of  winding-up  order.  135.  An  order  for  winding-up  a  company  shall 
operate  in  favour  of  all  the  creditors  and  of  all  the  contributories  of  the  company 
as  if  made  on  the  joint  petition  of  a  creditor  and  of  a  contributory. 

Commencement  of  winding-up  by  Court.  136.  A  winding-up  of  a  company  by 
the  Court  shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the  petition 
for  the  winding-up. 

Power  to  stay  or  restrain  proceedings  against  company.  137.  At  any  time  after 
the  presentation  of  a  petition  for  winding-up,  and  before  a  winding-up  order  has 
been  made,  the  company,  or  any  creditor  or  contributory  may  apply  to  the  Court 
for  a  stay  of  any  action  or  proceeding  against  the  company,  and  the  Court  may 
stay  or  restrain  the  proceedings  accordingly  on  such  terms  as  it  thinks  fit. 

Powers  of  Court  on  hearing  petition.  138.  1.  On  hearing  the  petition  the  Court 
may  dismiss  it  with  or  without  costs,  or  adjourn  the  hearing  conditionally  or  un- 
conditionally, or  make  any  interim  order,  or  any  other  order  that  it  deems  just, 
but  the  Court  shall  not  refuse  to  make  a  winding-up  order  on  the  ground  only  that 
the  assets  of  the  company  have  been  mortgaged  to  an  amount  equal  to  or  in  excess 
of  those  assets,  or  that  the  company  has  no  assets.  2.  Where  the  petition  is  presented 
on  the  ground  of  default  in  filing  the  statutory  report  or  in  holding  the  statutory 
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meeting,  the  Cburt  may  order  the  costs  to  be  paid  by  any  persons  who,  in  the  opinion 
of  the  Court,  are  responsible  for  the  default. 

Actions  stayed  on  winding-up  order.  139.  When  a  winding-up  order  has  been 
made,  no  action  or  proceeding  shall  be  proceeded  with  or  commenced  against  the 
company  except  by  leave  of  the  Ciourt,  and  subject  to  such  terms  as  the  Court 
may  impose. 

Copy  of  order  to  be  forwarded  to  Registrar.  140.  On  the  making  of  a  winding- 
up  order,  copy  of  the  order  must  forthwith  be  forwarded  by  the  company  to  the 
Registrar  of  Companies,  who  shall  make  a  minute  thereof  in  his  books  relating  to 
the  company. 

Power  of  Court  to  stay  winding-up.  141.  The  Court  may  at  any  time  after 
an  order  for  winding-up,  on  the  apphcation  by  motion  of  any  creditor  or  contri- 
butory, and  on  proof  to  the  satisfaction  of  the  Court  that  all  proceedings  in 
relation  to  the  winding-up  ought  to  be  stayed,  make  an  order  staying  the  procee- 
dings, either  altogether  or  for  a  limited  time,  on  such  terms  and  conditions  as  the 
Court  thinks  fit. 

Court  may  have  regard  to  wishes  of  creditors  or  contributories.  142.  The  Court 
may,  as  to  all  matters  relating  to  a  winding-up,  have  regard  to  the  wishes  of  the 
creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence. 

Statement  of  company's  affairs  to  be  submitted  to  official  liquidator.  143  1. 
Where  the  Court  has  made  a  winding-up  order,  there  shall  be  made  out  and  sub- 
mitted to  the  official  liquidator  a  statement  as  to  the  affairs  of  the  company  in  the 
prescribed  form,  verified  by  affidavit,  and  showing  the  particulars  of  its  assets, 
debts,  and  liabilities,  the  names,  residences,  and  occupations  of  its  creditors,  the 
securities  held  by  them  respectively,  the  dates  when  the  securities  were  respectively 
given,  and  such  further  or  other  information  as  may  be  prescribed  or  as  the  official 
liquidator  may  require.  2.  The  statement  shall  be  submitted  and  verified  by  one 
or  more  of  the  persons  who  are  at  the  time  of  the  winding-up  order  the  directors, 
and  by  the  person  who  is  at  that  time  the  secretary  or  other  chief  officer  of  the  com- 
pany, or  by  such  of  the  persons  being  or  having  been  directors  or  officers  of  the 
company,  or  having  taken  part  in  the  formation  of  the  company  at  any  time  within 
one  year  before  the  winding-up  order,  as  the  official  liquidator,  subject  to  the  direc- 
tion of  the  Court,  may  require  to  submit  and  verify  the  same.  3.  The  statement 
shall  be  submitted  within  fourteen  days  from  the  date  of  the  order,  or  within  such 
extended  time  as  the  official  hquidator  or  the  Court  may  for  special  reasons  appoint. 
4.  Any  person  making  or  concurring  in  making  the  statement  and  affidavit  required 
by  this  section  shaU  be  allowed,  and  shall  be  paid  by  the  official  hquidator,  out 
of  the  assets  of  the  company,  such  costs  and  expenses  incurred  ia  and  about  the 
preparation  and  making  of  the  statement  and  affidavit  as  the  official  hquidator 
may  consider  reasonable,  subject  to  an  appeal  to  the  Court.  5.  If  any  person,  without 
reasonable  excuse,  makes  default  in  complying  with  the  requirements  of  this  section, 
he  shall  be  hable  to  a  fine  not  exceeding  ten  pounds  for  every  day  during  which 
the  default  continues.  6.  Any  person  stating  himself  in  writing  to  be  a  creditor 
or  contributory  of  the  company  shall  be  entitled,  by  himself  or  by  his  agent,  at  all 
reasonable  times,  on  payment  of  the  prescribed  fee,  to  inspect  the  statement  sub- 
mitted in  pursuance  of  this  section,  and  to  a  copy  thereof  or  extract  therefrom. 
But  any  person  untruthfully  so  stating  himseH  to  be  a  creditor  or  contributory 
shall  be  guilty  of  a  contempt  of  court,  and  shall  be  punishable  accordingly  on  the 
apphcation  of  the  hquidator  or  of  the  official  hquidator. 

Report  by  official  liquidator.  144.  1.  Where  the  Court  has  made  a  winding- 
up  order,  the  official  liquidator  shall,  as  soon  as  practicable  after  receipt  of  the 
statement  of  the  company's  affairs,  submit  a  prehminary  report  to  the  Court: 
a)  As  to  the  amount  of  capital  issued,  subscribed,  and  paid  up,  and  the  estimated 
amount  of  assets  and  liabilities;  and  b)  If  the  company  has  failed,  as  to  the  causes 
of  the  failure;  and  c)  Whether  in  his  opinion  further  inquiry  is  desirable  as  to  any 
matter  relating  to  the  promotion,  formation,  or  failure  of  the  company,  or  the  con- 
duct of  the  business  thereof.  2.  The  official  liquidator  may  also,  if  he  thinks  fit, 
make  a  further  report,  or  further  reports,  stating  the  manner  in  which  the  company 
was  formed,  and  whether  in  his  opinion  any  fraud  has  been  committed  by  any 
person  in  its  promotion  or  formation,  or  by  any  director  or  other  officer  of  the 
company  in  relation  to  the  company  since  the  formation  thereof,  and  any  other 
matters  which  in  his  opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court. 
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Liquidators. 
Appointment,  remuneration,  and  title  of  liquidators.  146.  1.  For  the  purpose 
of  conducting  tlie  proceeding  in  winding-up  a  company  and  performing  such  duties 
in  reference  thereto  as  the  Court  may  impose,  the  Court  may  appoint  a  liquidator 
or  liquidators.  2.  The  Court  may  make  such  an  appointment  provisionally  at  any 
time  after  the  presentation  of  a  petition  and  before  the  making  of  an  order  for 
winding-up,  or  the  first  appointment  of  liquidators.  3.  If  more  than  one  liquidator 
is  appointed  by  the  Court,  the  Court  shall  declare  whether  any  act  by  this  Act 
required  or  authorized  to  be  done  by  the  liquidator  is  to  be  done  by  all  or  any  one  or 
more  of  the  persons  appointed.  4.  The  Court  may  determine  whether  any  and 
what  security  is  to  be  given  by  a  Uquidator  on  his  appointment.  5.  A  liquidator 
appointed  by  the  Court  may  resign,  or,  on  cause  shown,  be  removed  by  the  Court. 
6.  A  vacancy  in  the  office  of  a  liquidator  appointed  by  the  Court  shall  be  filled  by 
the  Court.  7.  The  liquidator  shall  receive  such  salary  or  remuneration  by  way  of 
percentage  or  otherwise  as  the  Court  may  direct;  and,  if  more  such  persons  than 
one  are  appointed  liquidators,  their  remuneration  shall  be  distributed  among  them 
in  such  proportions  as  the  Court  directs.  8.  A  liquidator  shall  be  described  as  follows 
(that  is  to  say) :  In  a  winding-up  where  a  person  other  than  the  official  liquidator 
is  Uquidator,  by  the  style  of  the  Uquidator,  and  when  the  official  Uquidator  is  liqui- 
dator by  the  style  of  the  official  liquidator,  of  the  particular  company  in  respect 
of  which  he  is  appointed,  and  not  by  his  individual  name.  9.  The  acts  of  a  liqui- 
dator shaU  be  vaUd  notwithstanding  any  defects  that  may  afterwards  be  discovered 
in  his  appointment  or  qualification. 

Custody  of  company's  property.  146.  1.  In  a  winding-up  by  the  Court  the 
liquidator  shaU  take  into  his  custody,  or  under  his  control,  all  the  property  and 
things  in  action  to  which  the  company  is  or  appears  to  be  entitled.  2.  In  a  winding- 
up  by  the  Court,  if  and  so  long  as  there  is  no  Uquidator,  aU  the  property  of  the 
company  shaU  be  deemed  to  be  in  the  custody  of  the  Court. 

Vesting  of  unrealized  assets.  147.  After  a  dissolution  of  a  company  wound 
up  under  the  provisions  of  this  Act,  all  property  and  rights  in  the  nature  of  property 
not  fuUy  disposed  of,  shaU  vest  in  such  person  as  the  Court  may  direct.  Such  per- 
son shaU  have  power,  by  direction  of  the  Court,  to  vest  the  same  in  the  person 
or  persons  equitably  entitled  thereto. 

Powers  of  liquidator.  148.  1.  The  Uquidator  in  a  winding-up  by  the  Court 
shaU  have  power,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  in- 
spection: a)  To  bring  or  defend  any  action  or  other  legal  proceeding  in  the  name 
and  on  behalf  of  the  company;  b)  To  carry  on  the  business  of  the  company,  so  far 
as  may  be  necessary  for  the  beneficial  winding-up  thereof;  c)  To  employ  an  advo- 
cate or  other  agent  to  take  any  proceedings  or  do  any  business  which  the  Uqui- 
dator is  unable  to  take  or  do  himself ;  but  the  sanction  in  this  case  must  be  obtained 
before  the  employment,  except  in  cases  of  urgency,  and  in  those  cases  it  must  be 
shown  that  no  undue  delay  took  place  in  obtaining  the  sanction.  2.  The  Uquidator 
in  a  winding-up  by  the  Court  shaU  have  power:  a)  To  seU  the  real  and  personal 
property,  and  things  in  action  of  the  company  by  pubUc  auction  or  private  con- 
tract, with  power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to 
sell  the  same  in  parcels;  b)  To  do  aU  acts  and  to  execute,  in  the  name  and  on  be- 
haU  of  the  company,  aU  deeds,  receipts,  and  other  documents,  and  for  that  purpose 
to  use,  when  necessary,  the  company's  seal;  c)  To  prove,  rank,  and  claim  in  the 
bankruptcy  or  insolvency,  of  any  contributory,  for  any  balance  against  his  estate, 
and  to  receive  dividends  in  the  bankruptcy  or  insolvency  in  respect  of  that  balance, 
as  a  separate  debt  due  from  the  bankrupt  or  insolvent,  and  rateably  with  the  other 
separate  creditors;  d)  To  draw,  accept,  make,  and  indorse  any  bUl  of  exchange 
or  promissory  note  in  the  name  and  on  behalf  of  the  company,  with  the  same  effect 
with  respect  to  the  UabiUty  of  the  company  as  if  the  bUl  or  note  had  been  drawn, 
accepted,  made,  or  indorsed  by  or  on  behaK  of  the  company  in  the  course  of  its 
business;  e)  To  raise  on  the  security  of  the  assets  of  the  company  any  money  re- 
quisite ;  f )  To  take  out  in  his  official  name,  letters  of  administration  to  any  deceased 
contributory,  and  to  do  in  his  official  name  any  other  act  necessary  for  obtaining 
payment  of  any  money  due  from  a  contributory  or  his  estate  which  can  not  be  con- 
veniently done  in  the  name  of  the  company;  and  in  all  such  cases  the  money  due 
shaU,  for  the  purpose  of  enabling  the  Uquidator  to  take  out  the  letters  of  administra- 
tion or  recover  the  money,  be  deemed  to  be  due  to  the  Uquidator  himseU;  g)  To 
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do  all  such  other  things  as  may  be  necessary  for  winding-up  the  affairs  of  the  company 
and  distributing  its  assets.  3.  The  exercise  by  the  liquidator  of  the  powers  con- 
ferred by  this  section  shall  be  subject  to  the  control  of  the  Court,  and  any  creditor 
or  contributory  may  apply  to  the  Cburt  with  respect  to  any  exercise  or  proposed 
exercise  of  any  of  those  powers.  4.  In  the  case  of  a  winding-up  the  Court  may  pro- 
vide by  any  order  that  the  liquidator  may  exercise  any  of  the  above  powers,  except 
the  power  to  appoint  an  advocate,  without  the  sanction  or  intervention  of  the  Court. 
5.  Wliere  a  Hquidator  is  provisionally  appointed  by  the  Court,  the  Court  may  limit 
and  restrict  his  powers  by  the  order  appointing  him. 

Meetings  of  creditors  and  contributories  in  winding-up.  149.  1.  When  a  wLading- 
up  order  has  been  made  by  the  Court,  and  an  official  liquidator  appointed,  such 
official  liquidator  shall  summon  separate  meetings  of  the  creditors  and  contribu- 
tories of  the  company  for  the  purpose  of  determining  whether  or  not  an  apphcation 
is  to  be  made  to  the  Court  for  the  appointment  of  a  committee  of  inspection  to  act 
with  the  liquidator,  and  who  are  to  be  the  members  of  the  committee  if  appointed. 
2.  The  Court  may  make  any  appointment  and  order  required  to  give  effect  to  any 
such  determination,  and,  if  there  is  a  difference  between  the  determinations  of 
the  meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters 
mentioned  in  the  foregoing  provisions  of  this  section,  the  Court  shall  decide  the  difference 
and  make  such  order  thereon  as  the  Court  may  think  fit.  3.  The  provisions  of  Sche- 
dule IV.  to  this  Act  shall,  subject  to  such  modifications  as  may  be  made  therein 
by  general  rules,  apply  to  any  meeting  summoned  in  pursuance  of  this  section. 

Payments  of  liquidator  into  Court.  150.  1.  Every  liquidator  of  a  company 
shall,  in  such  manner  and  at  such  times  as  the  Court  direct,  pay  the  money  received 
by  him  into  Court :  Provided  that,  if  the  official  liquidator  satisfies  the  Court  that, 
for  the  purpose  of  carrying  on  the  business  of  the  company  or  of  obtaining  advances, 
or  for  any  other  reason,  it  is  for  the  advantage  of  the  creditors  or  contributories 
that  the  liquidator  should  have  an  account  with  any  bank,  the  Court  shall,  on  the 
apphcation  of  the  official  hquidator,  authorize  the  liquidator  to  make  his  payments 
into  and  out  of  such  bank  as  the  Court  may  select,  and  thereupon  those  payments 
shall  be  made  in  the  manner  ordered  by  the  Court.  2.  If  any  such  official  liquidator 
at  any  time  retains  for  more  than  ten  days  a  sum  exceeding  fifty  pounds,  or  such 
other  amount  as  the  Court  in  any  particular  case  authorize  him  to  retain,  then, 
unless  he  explains  the  retention  to  the  satisfaction  of  the  Court,  he  shall  pay  interest 
on  the  amount  so  retained  in  excess  at  the  rate  of  twenty  per  centum  per  annum, 
and  shall  be  Hable  to  disallowance  of  all  or  such  part  of  his  remuneration  as  the 
Court  may  think  just,  and  to  be  removed  from  his  office  by  the  Court,  and  shall 
be  hable  to  pay  any  expenses  occasioned  by  reason  of  his  default.  3.  A  liquidator 
of  a  company  which  is  being  wound  up  by  the  Court  shall  not  pay  any  sums  received 
by  him  as  liquidator  into  his  private  banking  account. 

Audit  of  liquidator's  accounts  in  winding-up.  151.  1.  Every  hquidator  of  a  com- 
pany which  is  being  wound  up  by  the  Court  shall,  at  such  times  as  may  be  prescribed, 
but  not  less  than  twice  in  each  year  during  his  tenure  of  office,  send  to  the  RoUs 
Office  an  account  of  his  receipts  and  payments  as  liquidator.  2.  The  account  shall 
be  in  a  prescribed  form,  or,  until  a  form  is  prescribed,  in  some  convenient  form, 
shall  be  made  in  dupUcate,  and  shall  be  verified  by  a  statutory  declaration  in  the 
prescribed  form.  3.  The  Court  shall  cause  the  account  to  be  audited,  and  for  the 
purpose  of  the  audit  the  liquidator  shall  furnish  the  Court  with  such  vouchers  and 
information  as  the  Court  or  any  auditor  or  auditors  appointed  by  the  Court  may 
require,  and  the  Court  may  at  any  time  require  the  production  of  and  inspect  any 
books  or  accounts  kept  by  the  liquidator.  4.  When  the  account  has  been  audited, 
one  copy  thereof  shall  be  filed  and  kept  in  the  Rolls  Office,  and  the  other  copy 
shall  be  retained  by  the  official  hquidator,  and  each  copy  shall  be  open  to  the  in- 
spection of  any  creditor,  or  of  any  person  interested.  5.  In  case  the  Court  so  order, 
the  official  liquidator  shaU  cause  the  account  when  audited  or  a  summary  thereof 
to  be  printed,  and  shall  send  a  printed  copy  of  the  account  or  summary  by  post 
to  every  creditor  and  contributory. 

Books  to  be  kept  by  liquidator  in  winding-up.  152.  Every  official  hquidator 
of  a  company  which  is  being  wound  up  by  the  Court  shall  keep,  in  manner  prescri- 
bed, and  until  a  form  is  prescribed,  in  some  convenient  form,  proper  books,  in 
which  he  shall  cause  to  be  made  entries  or  minutes  of  proceedings  at  meetings, 
and  of  such  other  matters  as  may  be  prescribed,  and  any  creditor  or  contributory 
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may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent  inspect  any 
such  books. 

Release  of  liquidators.  163.  1.  When  the  official  liquidator  of  a  company  which 
is  being  wound  up  by  the  Court  has  reahzed  all  the  property  of  the  company,  or  so 
much  thereof  as  can,  in  his  opinion,  be  realized  without  needlessly  protracting 
the  hquidation,  and  has  distributed  a  final  dividend,  if  any,  to  the  creditors,  and 
adjusted  the  rights  of  the  contributories  among  themselves,  and  made  a  final  return, 
if  any,  to  the  contributories,  or  has  resigned,  or  has  been  removed  from  his  office, 
the  Court  shall,  on  his  appUcation,  and,  on  his  complying  with  all  the  requirements 
of  the  Court,  take  into  consideration  the  accounts  filed  by  him,  and  generally  his 
conduct  as  official  liquidator,  and  any  objection  which  may  be  urged  by  any  cre- 
ditor, or  contributory,  or  person  interested  against  the  release  of  the  liquidator, 
and  shall  either  grant  or  withhold  the  release  accordingly.  2.  Where  the  release 
of  an  official  liquidator  is  withheld,  the  Court  may,  on  the  application  of  any  credi- 
tor, or  contributory,  or  person  interested,  make  such  order  as  it  thinks  just,  charging 
the  hquidator  with  the  consequences  of  any  act  or  default  which  he  may  have  done 
or  made  contrary  to  his  duty.  3.  An  order  of  the  Court  releasing  the  official  liqui- 
dator shall  discharge  him  from  aU  liability  in  respect  of  any  act  done  or  default 
made  by  him  in  the  administration  of  the  affairs  of  the  company,  or  otherwise  in 
relation  to  his  conduct  as  liquidator,  but  any  such  order  may  be  revoked  on  proof 
that  it  was  obtained  by  fraud  or  by  suppression  or  concealment  of  any  material 
fact.  4.  Where  the  official  liquidator  has  not  previously  resigned  or  been  removed, 
his  release  shall  operate  as  a  renjoval  of  him  from  his  office. 

Exercise  and  control  of  liquidator's  powers.  154.  1.  Subject  to  the  provisions 
of  this  Act,  the  official  liquidator  of  a  company  which  is  being  wound  up  by  the 
Court  shall,  in  the  administration  of  the  assets  of  the  company  and  in  the  distri- 
bution thereof  among  its  creditors,  have  regard  to  any  directions  that  may  be  given 
by  resolution  of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the 
committee  of  inspection,  and  any  directions  given  by  the  creditors  or  contributories 
at  any  general  meeting  shall  in  case  of  conflict  be  deemed  to  override  any  directions 
given  by  the  committee  of  inspection.  2.  The  official  liquidator  may  summon  ge- 
neral meetings  of  the  creditors  or  contributories  for  the  purpose  of  ascertaining 
their  wishes,  and  it  shall  be  his  duty  to  summon  meetings  at  such  times  as  the 
creditors  or  contributories,  by  resolution,  either  at  the  meeting  appointing  the  liqui- 
dator or  otherwise,  may  direct,  or  whenever  requested  in  writing  to  do  so  by  one- 
tenth  in  value  of  the  creditors  or  contributories,  as  the  case  may  be.  3.  The  official 
liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in  relation 
to  any  particular  matter  arising  under  the  winding-up.  4.  Subject  to  the  provisions 
of  this  Act,  the  official  hquidator  shall  use  his  own  discretion  in  the  management 
of  the  estate.  5.  If  any  person  is  aggrieved  by  any  act  or  decision  of  the  official 
liquidator,  that  person  may  apply  to  the  Court,  and  the  Court  may  confirm,  reverse, 
or  modify  the  act  or  decision  complained  of,  and  make  such  order  in  the  premises 
as  it  thinks  just. 

Control  of  Court  over  liquidators.  155.  1.  The  Court  shall  take  cognizance  of 
the  conduct  of  liquidators  of  companies  which  are  being  wound  up  by  the  Court, 
and,  if  a  liquidator  does  not  faithfully  perform  his  duties  and  duly  observe  aU  the 
requirements  imposed  on  him  by  statute,  rules,  or  otherwise  with  respect  to  the 
performance  of  his  duties,  or  if  any  complaint  is  made  to  the  Court  by  any  creditor 
or  contributory  in  regard  thereto,  the  Court  shall  inquire  into  the  matter,  and  take 
such  action  thereon  as  it  may  think  expedient.  2.  The  Court  may  at  any  time  require 
any  official  hquidator  of  a  company  which  is  being  wound  up  by  the  Court  to  answer 
any  inquiry  in  relation  to  any  winding-up  in  which  he  is  engaged,  and  may,  it  the 
Court  think  fit,  require  such  official  hquidator  or  any  other  person  to  attend  before  the 
Court  to  be  examined  on  oath  concerning  the  winding-up.  3.  The  Court  may  also  direct 
a  local  investigation  to  be  made  of  the  books  and  vouchers  of  the  official  iquidator. 

Committee  of  inspection,  special  munager,  receiver. 
Committee  of  inspection  in  winding-up.  156.  1.  A  committee  of  inspection 
appointed  in  pursuance  of  this  Act  shall  consist  of  creditors  and  contributories 
of  the  company  or  persons  holding  general  powers  of  attorney  from  creditors  or 
contributories  in  such  proportions  as  may  be  agreed  on  by  the  meetings  of  credi- 
tors and  contributories,  or  as,  in  case  of  difference,  may  be  determined  by  the  Court. 


COMPANIES:  WINDING-UP.  43 

2.  The  committee  shall  meet  at  such  times  as  they  from  time  to  time  appoint,  and,  failing 
such  appointment,  at  least  once  a  month;  and  the  liquidator  or  any  member  of 
the  committee  may  also  oaU  a  meeting  of  the  committee  as  and  when  he  thinks 
necessary.  3.  The  committee  may  act  by  a  majority  of  their  members  present 
at  a  meeting,  but  shall  not  act  unless  a  majority  of  the  committee  are  present.  4.  Any 
member  of  the  committee  may  resign  by  notice  in  writing  signed  by  him  and  delivered 
to  the  official  liquidator.  5.  If  a  member  of  the  committee  becomes  bankrupt,  or 
compounds  or  arranges  with  his  creditors,  or  is  absent  from  five  consecutive  meet- 
ings of  the  committee  without  the  leave  of  those  members  who  together  with  him- 
self represent  the  creditors  or  contributories,  as  the  case  may  be,  his  office  shall 
thereupon  become  vacant.  6.  Any  member  of  the  committee  may  be  removed 
by  an  ordinary  resolution  at  a  meeting  of  creditors  (it  he  represents  creditors),  or 
of  contributories  (if  he  represents  contributories)  of  which  seven  days'  notice  has 
been  given,  stating  the  object  of  the  meeting.  7.  On  a  vacancy  occurring  in  the  com- 
mittee the  official  liquidator  shall  forthwith  summon  a  meeting  of  creditors  or  of 
contributories,  as  the  case  may  require,  to  fill  the  vacancy,  and  the  meeting  may, 
by  resolution,  re-appoint  the  same  or  appoint  another  creditor  or  contributory 
to  fill  the  vacancy.  8.  The  continuing  members  of  the  committee,  if  not  less  than 
two,  may  act  notwithstanding  any  vacancy  in  the  committee.  9.  If  there  is  no 
committee  of  inspection,  any  act  or  thing  or  any  direction  or  permission  by  this 
Act  authorized  or  required  to  be  done  or  given  by  the  committee  may  be  done 
or  given  by  the  Court  on  the  appUcation  of  the  official  liquidator. 

Power  to  appoint  special  manager.  157.  1.  Where  the  official  Uquidator  is  satis- 
fied that  the  nature  of  the  estate  or  business  of  the  company  or  the  interests  of  the 
creditors  or  contributories  generally,  require  the  appointment  of  a  special  manager 
of  the  estate  or  business  of  the  company  other  than  himself,  he  may  apply  to  the 
Court  to,  and  the  Court  may  on  such  appUcation,  appoint  a  special  manager  thereof 
to  act  during  such  time  as  the  Court  may  direct,  with  such  powers,  including  any 
of  the  powers  of  a  receiver  or  manager,  as  may  be  entrusted  to  him  by  the  Court. 
2.  The  special  manager  shall  give  such  security  and  account  in  such  manner  as 
the  Court  direct.  3.  The  special  manager  shall  receive  such  remuneration  as  may 
be  fixed  by  the  Court. 

Ordinary  'powers  of  Court. 
Settlement  of  list  of  contributories  and  application  of  assets.  158.  1.  As  soon 
as  may  be  after  making  a  winding-up  order,  the  Court  shall  settle  a  list  of  contri- 
butories, with  power  to  rectify  the  register  of  members  in  aU  cases  where  rectification 
is  required  in  pursuance  of  this  Act,  and  shaU  cause  the  assets  of  the  company 
to  be  collected,  and  applied  in  discharge  of  its  liabilities.  2.  In  settling  the  Ust  of 
contributories,  the  Court  shall  distinguish  between  persons  who  are  contributories 
in  their  own  right  and  persons  who  are  contributories  as  being  representatives  of 
or  hable  to  the  debts  of  others. 

Power  to  require  delivery  of  property.  169.  The  Court  may,  at  any  time  after 
making  a  winding-up  order,  require  any  contributory  for  the  time  being  settled 
on  the  list  of  contributories,  and  any  trustee,  receiver,  banker,  agent,  or  officer 
of  the  company,  to  pay,  deUver,  convey,  surrender,  or  transfer  forthwith,  or  within 
such  time  as  the  Court  directs,  to  the  official  liquidator  any  money,  property,  or 
books  and  papers  in  his  hands  to  which  the  company  is  prima  facie  entitled. 

Power  to  order  payment  of  debts  by  contributory.  160.  1.  The  Court  may,  at 
any  time  after  making  a  winding-up  order,  make  an  order  on  any  contributory 
for  the  time  being  settled  on  the  list  of  contributories  to  pay,  in  manner  directed 
by  the  order,  any  money  due  from  him  or  from  the  estate  of  the  person  whom  he 
represents  to  the  company,  exclusive  of  any  money  payable  by  him  or  the  estate 
by  virtue  of  any  call  in  pursuance  of  this  Act.  2.  The  Court  in  making  such  an 
order  may,  in  the  case  of  an  unlimited  company,  allow  to  the  contributory  by  way 
of  set-off  any  money  due  to  him  or  to  the  estate  which  he  represents  from  the  com- 
pany on  any  independent  dealing  or  contract  with  the  company,  but  not  any  money 
due  to  him  as  a  member  of  the  company  in  respect  of  any  dividend  or  profit.  3.  But 
in  the  case  of  any  company,  whether  hmited  or  unlimited,  when  all  the  creditors 
are  paid  in  full,  any  money  due  on  any  account  whatever  to  a  contributory  from 
the  company  may  be  allowed  to  him  by  way  of  set-off  against  any  subsequent  call. 
Power  of  Court  to  make  calls.  161.  1.  The  Court  may,  at  any  time  after  making 
a  winding-up  order,  and  either  before  or  after  it  has  ascertained  the  sufficiency  of 
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the  assets  of  the  company,  make  calls  on  and  order  payment  thereof  by  all  or  any 
of  the  contributories  for  the  time  being  settled  on  the  list  of  the  contributories 
to  the  extent  of  their  liabihty,  for  payment  of  any  money  which  the  Cburt  con- 
siders necessary  to  satisfy  the  debts  and  habilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  winding-up,  and  for  the  adjustment  of  the  rights  of  the 
contributories  among  themselves.  2.  In  making  a  call  the  Court  may  take  into 
consideration  the  probability  that  some  of  the  contributories  may  partly  or  wholly 
fail  to  pay  the  call. 

Power  of  Court  to  order  payment,  162.  The  Court  may  order  any  contributory, 
purchaser,  or  other  person  from  whom  money  is  due  to  the  company  to  pay  the 
same  to  the  Clerk  of  the  Rolls  or  to  the  official  hquidator,  and  any  such  order  may- 
be enforced  in  the  same  manner  as  if  it  had  directed  payment  to  the  official  li- 
quidator. 

Order  on  contributory  conclusive  evidence.  163,  1.  An  order  made  by  the  Court 
on  a  contributory  shall  (subject  to  the  right  of  appeal)  be  conclusive  evidence  that 
the  money,  if  any,  thereby  appearing  to  be  due  or  ordered  to  be  paid  is  due.  2.  All 
other  pertinent  matters  stated  in  the  order  shaU  be  taken  to  be  truly  stated  as  against 
all  persons,  and  in  aU  proceedings,  except  proceedings  against  the  real  estate  of 
a  deceased  contributory,  in  which  case  the  order  shall  be  only  prima  facie  evidence 
for  the  purpose  of  charging  his  real  estate,  unless  his  heirs  or  devisees  were  on  the 
list  of  contributories  at  the  time  of  the  order  being  made. 

Power  to  exclude  creditors  not  proving  in  time,  164.  The  Court  may  fix  a  time 
or  times  within  which  creditors  are  to  prove  their  debts  or  claims,  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  those  debts  are  proved. 

Adjustment  of  rights  of  contributories,  165,  The  Court  shall  adjust  the  rights 
of  the  contributories  among  themselves,  and  distribute  any  surplus  among  the  per- 
sons entitled  thereto. 

Power  to  order  costs.  166,  The  Court  may,  in  the  event  of  the  assets  being 
insufficient  to  satisfy  the  liabiUties,  make  an  order  as  to  the  payment  out  of  the 
assets  of  the  costs,  charges,  and  expenses  incurred  in  the  winding-up  in  such  order 
of  priority  as  the  Court  thinks  just. 

Dissolution  of  company.  167,  1.  When  the  affairs  of  the  company  have  been 
completely  wound  up,  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  the  order,  and  the  company  shall  be  dissolved  accordingly.  2.  The 
order  shall  be  reported  by  the  official  liquidator  to  the  Registrar  of  Companies,  who 
shall  make  in  his  books  a  minute  of  the  dissolution  of  the  company.  3.  If  the  official 
liquidator  makes  default  in  complying  with  the  requirements  of  this  section  he  shall 
be  Uable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  he  is  in 
default. 

Delegation  to  liquidator  of  certain  powers  of  Court,  168,  General  rules  may 
be  made  for  enabUng  or  requiring  aU  or  any  of  the  powers  and  duties  conferred 
and  imposed  on  the  Court  by  this  Act,  in  respect  of  the  matters  following,  to  be 
exercised  or  performed  by  the  official  liquidator  as  an  officer  of  the  Court,  and 
subject  to  the  control  of  the  Court;  that  is  to  say,  the  powers  and  duties  of  the 
Court  in  respect  of:  a)  Holding  and  conducting  meetings  to  ascertain  the  wishes 
of  creditors  and  contributories;  b)  Settling  lists  of  contributories  and  rectifying 
the  register  of  members  where  required,  and  collecting  and  applying  the  assets; 
c)  Requiring  deUvery  of  property  or  documents  to  the  liquidator;  d)  Making  calls; 
e)  Fixing  a  time  within  which  debts  and  claims  must  be  proved:  Provided  that 
the  official  hquidator  shall  not,  without  the  special  leave  of  the  Court,  rectify  the 
register  of  members,  and  shall  not  make  any  call  without  either  the  special  leave 
of  the  Court  or  the  sanction  of  the  committee  of  inspection. 

Extraordinary  powers  of  Court. 

Power  to  summon  persons  suspected  of  having  property  of  company,  169.  1.  The 

Court  may,  after  it  has  made  a  winding-up  order,  summon  before  it  any  officer  of 
the  company  or  person  known  or  suspected  to  have  in  his  possession  any  property  of 
the  company,  or  supposed  to  be  indebted  to  the  company,  or  any  person  whom  the 
Court  deems  capable  of  giving  information  concerning  the  trade,  dealings,  affairs, 
or  property  of  the  company.  2.  The  Court  may  examine  him  on  oath  concemuig  the 
same,  either  by  word  of  mouth  or  on  written  interrogatories,  and  may  reduce  his 
answers  to  writing  and  require  him  to  sign  them.   3.  The  Court  may  require  him  to 
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produce  any  books  and  papers  in  his  custody  or  power  relating  to  the  company;  but, 
where  he  elairns  any  lien  on  books  or  papers  produced  by  him,  the  production' shall 
be  without  prejudice  to  that  lien,  and  the  Court  shall  have  jurisdiction  in  the  winding- 
up  to  determine  all  questions  relating  to  that  lien. 

Power  to  order  public  examination  of  promoters,  directors,  etc.  170.  1.  When  an 
order  has  been  made  for  winding  up  a  company  by  the  Court,  and  the  official  liquida- 
tor has  made  a  further  report  under  this  Act  stating  that  in  his  opinion  a  fraud  has 
been  committed  by  any  person  in  the  promotion  or  formation  of  the  company,  or  by 
any  director  or  other  officer  of  the  company  in  relation  to  the  company  since  its 
formation,  or  any  other  matters  which  in  his  opinion  it  was  desirable  to  bring  to  the 
notice  of  the  Court,  the  Court  may,  after  consideration  of  the  report,  direct  that  any 
person  who  has  taken  any  part  in  the  promotion  or  formation  of  the  company,  or  has 
been  a  director,  or  officer  of  the  company,  shall  attend  before  the  Court  on  a  day 
appointed  by  the  Court  for  that  purpose,  and  be  pubhcly  examined  as  to  the  promotion 
or  formation  or  the  conduct  of  the  business  of  the  company,  or  as  to  his  conduct  and 
dealmgs  as  director  or  officer  thereof.  2.  The  official  hquidator  shall  take  part  in  the 
examination,  and  for  that  purpose  may,  if  specially  authorized  by  the  Court  in  that 
behalf,  employ  an  advocate.  3.  Any  creditor  or  contributory  may  also  take  part  in 
the  examination  either  personally  or  by  an  advocate.  4.  The  Court  may  put  such 
questions  to  the  person  examined  as  the  Court  thinks  fit.  5.  The  person  examined 
shall  be  examined  on  oath,  and  shall  answer  all  questions  as  the  Court  may  put  or 
allow  to  be  put  to  him.  6.  A  person  ordered  to  be  examined  under  this  section  shall 
at  his  own  cost,  before  his  examination,  be  furnished  with  a  copy  of  the  official 
liquidator's  report,  and  may  at  his  own  cost  employ  an  advocate,  who  shall  be  at 
liberty  to  put  to  him  such  questions  as  the  Court  may  deem  just  for  the  purpose  of 
enabling  him  to  explain  or  qualify  any  answers  given  by  him :  Provided  that  if  he  is,  in 
the  opinion  of  the  Court,  exculpated  from  any  charges  made  or  suggested  against  him, 
the  Court  may  allow  him  such  costs  as  in  its  discretion  it  may  think  fit.  7.  Notes  of 
the  examination  shall  be  taken  down  in  writing,  and  shall  be  read  over  to  or  by,  and 
signed  by,  the  person  examined,  and  may  thereafter  be  used  in  evidence  against  him, 
and  shall  be  open  to  the  inspection  of  any  creditor  or  contributory  at  all  reasonable 
times.  8.  The  Court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time  to  time. 

Power  to  arrest  absconding  contributory.  171.  The  Court,  at  any  time  either 
before  or  after  making  a  winding-up  order,  on  proof  of  probable  cause  for  believing 
that  a  contributory  is  about  to  quit  the  Island,  or  to  remove  or  conceal  any  of  his 
property  for  the  purpose  of  evading  payment  of  calls,  or  of  avoiding  examination 
respecting  the  affairs  of  the  company,  may  cause  the  contributory  to  be  arrested,-  and 
his  books  and  papers,  moneys,  securities  for  moneys,  goods  and  chattels,  to  be  seized, 
and  him  and  them  to  be  safely  kept  until  such  time  as  the  Court  may  order. 

Powers  of  Court  cumulative.  172.  Any  powers  by  this  Act  conferred  on  the  Court 
shall  be  in  addition  to  and  not  in  restriction  of  any  existing  powers  of  instituting 
proceedings  against  any  contributory  or  debtor  of  the  company,  or  the  estate  of  any 
contributory  or  debtor,  for  the  recovery  of  any  call  or  other  sums. 

Enforcement  of  and  appeal  from  orders. 

Power  to  enforce  orders.  173,  Orders  made  by  the  Court  under  this  Act  may 
be  enforced  in  the  same  manner  as  orders  made  in  any  action  pending  therein. 

Appeals  from  orders.  174.  Rehearings  of,  and  appeals  from,  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding-up  of  a  company  by  the  Court,  may  be 
had  in  the  same  manner  and  subject  to  the  same  conditions  in  and  subject  to  which 
appeals  may  be  had,  from  any  order  or  decision  of  the  same  Court  in  cases  within  its 
ordinary  jurisdiction;  subject  to  this  restriction,  that  no  rehearing  or  appeal  shall 
be  heard  unless  the  petition  for  such  rehearing  or  appeal  has  been  presented  within 
three  weeks  after  the  order  or  decision  complained  of  has  been  made,  unless  such  time 
is  extended  by  the  Court  whose  order  or  decision  is  appealed  from. 

Voluntary  winding-up. 

Circumstances  in  which  company  may  be  wound  up  voluntarily.  175.  A  company 
may  be  wound  up  voluntarily:  1.  When  the  period  (if  any)  fixed  for  the  duration  of 
the  company  by  the  articles  expires,  or  the  event  (if  any)  occurs,  on  the  occurrence 
of  which  the  articles  provide  that  the  company  is  to  be  dissolved,  and  the  company 
in  general  meeting  has  passed  a  resolution  requiring  the  company  to  be  wound 
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up  voluntarily ;  2.  If  the  company  resolves  by  special  resolution  that  the  company 
be  wound  up  voluntarily;  3.  If  the  company  resolves  by  extraordinary  resolution 
to  the  effect  that  it  can  not  by  reason  of  its  liabilities  continue  its  business,  and  that 
it  is  advisable  to  wind  up. 

Commencemeiit  of  voluntary  winding-up.  176.  A  voluntary  winding-up  shall  be 
deemed  to  commence  at  the  time  of  the  passing  of  the  resolution  authorizing  the 
winding-up. 

Effect  of  voluntary  winding-up  on  status  of  company.  177.  When  a  company  is 
woimd  up  voluntarily  the  company  shall,  from  the  commencement  of  the  winding-up, 
cease  to  carry  on  its  business,  except  so  far  as  may  be  required  for  the  beneficial  wind- 
ing-up thereof :  Provided  that  the  corporate  state  and  corporate  powers  of  the  com- 
pany shall,  notwithstanding  anything  to  the  contrary  in  its  articles,  continue  until  it 
is  dissolved. 

Notice  of  resolution  to  wind  up  voluntarily.  178.  When  a  company  has  resolved 
by  special  or  extraordinary  resolution  to  wind  up  voluntarily,  it  shall  give  notice  of 
the  resolution  by  advertisement  in  two  or  more  Manx  newspapers  and  in  the  London 
Oazette. 

Consequences  of  voluntary  winding-up.  179.  The  following  consequences  shall 
ensue  on  the  voluntary  winding-up  of  a  company:  i)  The  property  of  the  company 
shall  be  applied  in  satisfaction  of  its  liabiUties  pari  passu,  and,  subject  thereto,  shall, 
unless  the  articles  otherwise  provide,  be  distributed  among  the  members  according 
to  their  rights  and  interests  in  the  company ;  ii)  The  company  in  general  meeting  shall 
appoint  one  or  more  liquidators  for  the  purpose  of  winding-up  the  affairs  and  distri- 
buting the  assets  of  the  company,  and  may  fix  the  remuneration  to  be  paid  to  him 
or  them ;  iii)  On  the  appointment  of  a  liquidator  all  the  powers  of  the  directors  shall 
cease,  except  so  far  as  the  company  in  general  meeting,  or  the  liquidator,  sanctions 
the  continuance  thereof;  iv)  The  liquidator  may,  without  the  sanction  of  the  Court, 
exercise  all  powers  by  this  Act  given  to  the  official  liquidator  in  a  winding-  up  by  the 
Court ;  v)  The  liquidator  may  exercise  the  powers  of  the  Court  under  this  Act  of  sett- 
ling a  list  of  contributories,  and  of  making  calls,  and  shall  pay  the  debts  of  the 
company,  and  adjust  the  rights  of  the  contributories  among  themselves ;  vi)  The  list 
of  contributories  shall  be  prima  facie  evidence  of  the  liability  of  the  persons  named 
therein  to  be  contributories ;  vii)  When  several  liquidators  are  appointed,  every  power 
hereby  given  may  be  exercised  by  such  one  or  more  of  them  as  may  be  determined 
at  the  time  of  their  appointment,  or  in  default  of  such  determination  by  any  number 
not  less  than  two ;  viii)  If  from  any  cause  whatever  there  is  no  liquidator  acting,  the 
Court  may,  on  the  application  of  a  contributory,  appoint  a  liquidator;  ix)  The  Court 
may,  on  cause  shown,  remove  a  Hquidator,  and  appoint  another  liquidator. 

Notice  of  appointment  of  liquidator.  180.  1.  The  Hquidator  in  a  voluntary  wind- 
ing-up shall,  within  seven  days,  after  his  appointment,  file  with  the  Registrar  of 
Companies  a  notice  of  his  appointment.  2.  If  the  liquidator  fails  to  comply  with  the 
requirements  of  this  section  he  shall,  on  conviction,  be  liable  to  a  fine  not  exceeding 
five  pounds  for  every  day  during  which  the  default  continues. 

Rights  of  creditors  in  a  voluntary  winding-up.  181.  1.  Every  liquidator  appointed 
by  a  company  in  a  voluntary  winding-up  shall,  within  seven  days  from  his  appoint- 
ment, send  notice  by  post  to  aU  persons  who  appear  to  him  to  be  creditors  of  the  com- 
pany, that  a  meeting  of  the  creditors  of  the  company  will  be  held  on  a  date,  not  being 
less  than  fourteen  nor  more  than  twenty-one  days  after  his  appointment,  and  at  a 
place  and  hour  to  be  specified  in  the  notice,  and  shall  also  advertise  notice  of  the 
meeting  once  at  least  in  two  local  newspapers  circulating  in  the  district  where  the 
registered  office  or  principal  place  of  business  of  the  company  was  situate.  2.  At  the 
meeting  to  be  held  in  pursuance  of  the  foregoing  provisions  of  this  section,  the  credi- 
tors shall  determine  whether  an  appUcation  shall  be  made  to  the  Court  for  the  appoint- 
ment of  any  person  as  Hquidator  in  the  place  of  or  jointly  with  the  liquidator  appoint- 
ed by  the  company,  or  for  the  appointment  of  a  committee  of  inspection,  and,  if  the 
creditors  so  resolve,  an  appHcation  may  be  made  accordingly  to  the  Court  at  any 
time,  not  later  than  fourteen  days  after  the  date  of  the  meeting,  by  any  creditor  ap- 
I)ointed  for  the  purpose  at  the  meeting.  3.  On  any  such  application  the  Court  may 
make  an  order  either  for  the  removal  of  the  Hquidator  appointed  by  the  company  and 
for  the  appointment  of  some  other  person  as  Hquidator  or  for  the  appointment  of 
some  other  person  to  act  as  Hquidator  jointly  with  the  Hquidator  appointed  by  the 
company,  or  for  the  appointment  of  a  committee  of  inspection  either  together  with 
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or  without  any  such  appointment  of  a  liquidator  or  such  other  order  as,  having 
regard  to  the  interests  of  the  creditors  and  contributories  of  the  company,  may  seem 
just.  4.  No  appeal  shall  he  from  any  order  of  the  Court  upon  an  application  imder 
this  section.  5.  The  Court  shall  make  such  order  as  to  the  costs  of  the  application 
as  it  may  think  fit,  and  if  it  is  of  opinion  that,  having  regard  to  the  interests  of  the 
creditors  in  the  hquidation,  there  were  reasonable  grounds  for  the  apphcation,  may 
order  the  costs  of  the  apphcation  to  be  paid  out  of  the  assets  of  the  company,  not- 
withstanding that  the  apphcation  is  dismissed  or  otherwise  disposed  of  adversely  to 
the  apphcant. 

Power  to  fill  vacancy  in  office  of  liquidator.  182.  1.  If  a  vacancy  occurs  by 
death,  resignation,  or  otherwise  in  the  office  of  hquidator  appouited  by  the  company 
in  a  voluntary  winding-up,  the  company  in  general  meeting  may,  subject  to  any 
arrangement  with  its  creditors,  fill  the  vacancy.  2.  For  that  purpose  a  general  meet- 
ing may  be  convened  by  any  contributory  or,  if  there  were  more  hquidators  than  one, 
by  the  continuing  hquidators.  3.  The  meeting  shall  be  held  in  manner  prescribed  by 
the  articles,  or  in  such  manner  as  may,  on  apphcation  by  any  contributory  or  by  the 
continuing  hquidators,  be  determined  by  the  Court. 

Delegation  of  authority  to  appoint  liquidators.  183.  1.  A  company  about  to  be, 
or  in  course  of  being,  wound  up  voluntarUy  may,  by  extraordinary  resolution,  dele- 
■  gate  to  its  creditors,  or  to  any  committee  of  them,  the  power  of  appointing  Hquida- 
tors or  any  of  them,  and  of  supplying  vacancies  among  the  liquidators,  or  enter  into 
any  arrangement  with  respect  to  the  powers  to  be  exercised  by  the  Hquidators,  and 
the  manner  in  which  they  are  to  be  exercised.  2.  Any  act  done  by  creditors  in  pur- 
suance of  any  such  delegated  power  shall  have  the  same  effect  as  if  it  had  been  done 
by  the  company. 

Arrangement  when  binding  on  creditors.  184.  1.  Any  arrangement  entered  into 
between  a  company  about  to  be,  or  in  the  course  of  being,  wound  up  voluntarily  and 
its  creditors  shaU,  subject  to  any  right  of  appeal  under  this  section,  be  binding  on  the 
company  if  sanctioned  by  an  extraordinary  resolution,  and  on  the  creditors  if  acceded 
to  by  three-fourths  in  number  and  value  of  the  creditors.  2.  Any  creditor  or  contri- 
butory may,  within  three  weeks  from  the  completion  of  the  arrangement,  appeal  to 
the  Court  against  it,  and  the  Court  may  thereupon,  as  it  thinks  just,  amend,  vary,  or 
confirm  the  arrangement. 

Power  of  liquidator  to  accept  shares,  etc.,  as  consideration  for  sale  of  property  of 
company.  185.  1.  Wliere  a  company  is  proposed  to  be,  or  is  in  course  of  being,  wound 
up  altogether  voluntarily,  and  the  whole  or  part  of  its  business  or  property  is  proposed 
to  be  transferred  or  sold  to  another  company  (in  this  section  called  "tlie  transferee 
company"),  the  hquidator  of  the  first  mentioned  company  (in  this  section  called  "the 
transferor  company")  may,  with  the  sanction  of  a  special  resolution  of  that  company, 
conferring  either  a  general  authority  on  the  liquidator  or  an  authority  in  respect  of 
any  particular  arrangement,  receive  in  compensation  or  part  compensation  for  the 
transfer  or  sale,  shares,  policies,  or  other  like  interests  in  the  transferee  company,  for 
distribution  among  the  members  of  the  transferor  company,  or  may  enter  into  any 
other  arrangement  whereby  the  members  of  the  transferor  company  may,  in  Heu  of 
receiving  cash,  shares,  pohcies,  or  other  like  interests,  or  in  addition  thereto,  partici- 
pate in  the  profits  of  or  receive  any  other  benefit  from  the  transferee  company.  2.  Any 
sale  or  arrangement  in  pursuance  of  this  section  shaU  be  binding  on  the  members  of  the 
transferor  company.  3.  If  any  member  of  the  transferor  company  who  did  not  vote 
in  favour  of  the  special  resolution  at  either  of  the  meetings  held  for  passing  and  con- 
firming the  same  expresses  his  dissent  therefrom  in  writing  addressed  to  the  liquida- 
tor, and  left  at  the  registered  office  of  the  company  within  fourteen  days  after  the 
confirmation  of  the  resolution,  he  may  require  the  Hquidator  either  to  abstain  from 
carrying  the  resolution  into  effect,  or  to  purchase  his  interest  at  a  price  to  be  deter- 
mined by  agreement  or  by  arbitration  in  manner  provided  by  this  Act.  4.  If  the 
Hquidator  elects  to  purchase  the  member's  interest  the  purchase  money  must  be  paid 
l)efore  the  company  is  dissolved,  and  be  raised  by  the  Hquidator  in  such  manner  as 
may  be  determined  by  special  resolution.  5.  A  special  resolution  shall  not  be  invahd 
for  the  purposes  of  this  section  by  reason  that  it  is  passed  before  or  concurrently  with 
a  resolution  for  winding  up  the  company,  or  for  appointing  hquidators;  but,  if  an 
order  is  made  within  a  year  for  winding-up  the  company  by  or  subject  to  the  super- 
vision of  the  Court,  the  special  resolution  shall  not  be  valid  unless  sanctioned  by  the 
Court. 
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Power  to  apply  to  Court.  186.  1.  Where  a  company  is  being  woundup  voluntarily 
the  hquidator  or  any  contributory  or  creditor  may  apply  to  the  Court  to  determine 
any  question  arising  in  the  winding-up,  or  to  exercise,  as  respects  the  enforcing  of 
calls,  or  any  other  matter,  all  or  any  of  the  powers  which  the  Court  might  exercise 
if  the  company  were  being  wound  up  by  the  Court.  2.  The  Court,  if  satisfied  that  the 
determination  of  the  question  or  the  required  exercise  of  power  will  be  just  and  bene- 
ficial, may  accede  whoUy  or  partially  to  the  application  on  such  terms  and  conditions 
as  the  Court  thinks  fit,  or  make  such  other  order  on  the  application  as  the  Court 
thinks  just. 

Power  of  liquidator  to  call  general  meeting.  187.  1.  Where  a  company  is  being 
wound  up  voluntarily,  the  liquidator  may  summon  general  meetings  of  the  company 
for  the  purpose  of  obtaining  the  sanction  of  the  company  by  special  or  extraordinary 
resolution,  or  for  any  other  purposes  he  may  think  fit.  2.  In  the  event  of  the  winding- 
up  continuing  for  more  than  one  year,  the  liquidator  shall  summon  a  general  meeting 
of  the  company  at  the  end  of  the  first  year  from  the  commencement  of  the  winding-up, 
and  of  each  suceeding  year,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay 
before  the  meeting  an  account  of  his  acts  and  dealings  and  of  the  conduct  of  the  wind- 
ing-up during  the  preceding  year. 

Final  meeting  and  dissolution.  188,  1.  In  the  case  of  every  voluntary  winding-up, 
as  soon  as  the  affairs  of  the  company  are  fully  wound  up,  the  liquidator  shall  make 
up  an  account  of  the  winding-up,  showing  how  the  winding-up  has  been  conducted 
and  the  property  of  the  company  has  been  disposed  of;  and  thereupon  shall  caU  a 
general  meeting  of  the  company  for  the  purpose  of  laying  before  it  the  account,  and 
giving  any  explanation  thereof.  2.  The  meeting  shall  be  called  by  advertisement  in 
two  or  more  Manx  newspapers,  and  the  London  Gazette,  specifying  the  time,  place, 
and  object  thereof,  and  published  one  month  at  least  before  the  meeting.  3.  Within 
one  week  after  the  meeting  the  liquidator  shaU  make  a  return  to  the  Registrar  of 
Companies  of  the  holding  of  the  meeting,  and  of  its  date,  and  in  default  of  so  doing 
shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  de- 
fault continues.  4.  The  Registrar  on  receiving  the  return  shall  forthwith  register  it, 
and  on  the  expiration  of  three  months  from  the  registration  of  the  return  the  company 
shall  be  deemed  to  be  dissolved :  Provided  that  the  Court  may,  on  the  application  of 
the  hquidator  or  of  any  other  person  who  appears  to  the  Court  to  be  interested,  make 
an  order  deferring  the  date  at  which  the  dissolution  of  the  company  is  to  take  effect 
for  such  time  as  the  Court  thinks  fit.  5.  It  shall  be  the  duty  of  the  person  on  whose 
apphcation  an  order  of  the  Court  under  this  section  is  made,  within  seven  days  after 
the  making  of  the  order,  to  file  with  the  Registrar  an  office  copy  of  the  order,  and  if 
that  person  faUs  so  to  do  he  shall  be  hable  to  a  fine  not  exceeding  five  pounds  for 
every  day  during  which  the  default  continues. 

Costs  of  voluntary  liquidation.  189.  AH  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  company,  including  the  remuneration  of 
the  hquidator,  shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all 
other  claims. 

Saving  for  rights  of  creditors  and  contributories.  190.  The  voluntary  winding-up 
of  a  company  shall  not  bar  the  right  of  any  creditor  or  contributory  to  have  it  wound 
up  by  the  Court,  if  the  Court  is  of  opinion,  in  the  case  of  an  application  by  a  creditor, 
that  the  rights  of  the  creditor  or,  in  the  case  an  of  application  by  a  contributory,  that 
the  rights  of  the  contributories  wiU  be  prejudiced  by  a  voluntary  winding-up. 

Power  of  Court  to  adopt  proceedings  of  voluntary  winding-up.  191.  Where  a 
company  is  being  wound  up  voluntarily,  and  an  order  is  made  for  winding-up  by  the 
Court,  the  Court  may  if  it  thinks  fit  by  the  same  or  any  subsequent  order  provide  for 
the  adoption  of  aU  or  any  of  the  proceedings  in  the  voluntary  winding-up. 

Winding-wp  subject  to  supervision  of  Court. 

Power  to  order  winding-up  subject  to  supervision.  192.  When  a  company  has  by 
special  or  extraordinary  resolution  resolved  to  wind  up  voluntarily,  the  Court  may 
make  an  order  that  the  voluntary  winding-up  shall  continue  but  subject  to  such 
supervision  of  the  Coiu-t,  and  with  such  liberty  for  creditors,  contributories,  or  others 
to  apply  to  the  Court,  and  generally  on  such  terms  and  conditions  as  the  Court  thinks 
just. 

Effect  of  petition  for  winding-up  subject  to  supervision.  193.  A  petition  for  the 
continuance  of  a  voluntary  winding-up  subject  to  the  supervision  of  the  Court  shall 
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for  the  purpose  of  giving  jurisdiction  to  the  Court  over  actions,  be  deemed  to  be  a 
petition  for  winding-up  by  the  Court. 

Court  may  have  regard  to  wishes  of  creditors  and  contributories.  194.  The  Court 
may,  in  deciding  between  a  winding-up  by  the  Court,  and  a  winding-up  subject  to 
supervision,  in  the  appointment  of  hquidators,  and  in  all  other  matters  relating  to 
the  winding-up  subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or 
contributories  as  proved  to  it  by  any  sufficient  evidence. 

Power  for  Court  to  appoint  or  remove  liquidators.  195.  1.  Where  an  order  is 
made  for  a  winding-up  subject  to  supervision,  the  Court  may  by  the  same  or  any 
subsequent  order  appoint  any  additional  liquidator.  2.  A  hquidator  appointed  by 
the  Court  under  this  section  shall  have  the  same  powers,  be  subject  to  the  same 
obligations,  and  in  all  respects  stand  in  the  same  position  as  if  he  had  been  appointed 
by  the  company.  3.  The  Court  may  remove  any  liquidator  so  appointed  by  the  Court 
or  any  Hquidator  continued  under  the  supervision  order  and  fill  any  vacancy  occa- 
sioned by  the  removal,  or  by  death  or  resignation. 

Effect  of  supervision  order.  196.  1.  Where  an  order  is  made  for  a  winding-up 
subject  to  supervision,  the  hquidator  may,  subject  to  any  restrictions  imposed  by 
the  Court,  exercise  all  his  powers,  without  the  sanction  or  intervention  of  the  Court, 
in  the  same  manner  as  if  the  company  were  being  wound  up  altogether  voluntarily. 
2.  A  winding-up  subject  to  the  supervision  of  the  Court  is  not  a  winding-up  by  the 
Court  for  the  purpose  of  the  following  provisions  of  this  Act,  namely,  those  contained 
in  sections  one  hxmdred  and  forty- three,  one  hundred  and  forty-four,  one  hundred  and 
forty-five,  except  subsection  9.,  one  hundred  and  forty-nine  ,  one  hundred  and  fifty, 
one  hundred  and  fifty-one,  one  hundred  and  fifty-two,  one  hundred  and  fifty-three, 
one  hundred  and  fifty-four,  one  hundred  and  fifty-five,  one  hundred  and  fifty-six, 
one  hundred  and  fifty-seven,  one  hundred  and  sixty-eight,  one  hundred  and  seventy, 
but,  subject  as  aforesaid,  an  order  for  a  winding-up  subject  to  supervision  shall  for 
all  purposes,  including  the  staying  of  actions  and  other  proceedings,  the  making  and 
enforcement  of  calls,  and  the  exercise  of  aU  other  powers,  be  deemed  to  be  an  order 
for  winding-up  by  the  Court. 

Appointment  of  voluntary  liquidator  as  liquidator  in  winding-up  by  Court. 
197.  Where  an  order  has  been  made  for  winding-up  a  company  subject  to  supervision, 
and  an  order  is  afterwards  made  for  winding-up  by  the  Court,  the  Court  may  by  the 
last- mentioned  or  by  any  subsequent  order  appoint  any  person  who  is  then  liquidator, 
either  provisionally  or  permanently,  and  either  with  or  without  any  other  person,  to 
be  hquidator  in  the  winding-up  by  the  Court. 

Supplemental  provisions. 
Avoidance  of  transfers,  etc.,  after  commencement  of  winding-up.  198.  1.  In  the 

case  of  voluntary  winding-up,  every  transfer  of  shares,  except  transfers  made  to  or 
with  the  sanction  of  the  Hquidator,  and  every  alteration  in  the  status  of  the  members 
of  the  company  made  after  the  commencement  of  the  winding-up,  shall  be  void. 
2.  In  the  case  of  a  winding-up  by  or  subject  to  the  supervision  of  the  Court,  every  dis- 
position of  the  property  (including  things  in  action)  of  the  company,  and  every 
transfer  of  shares,  or  alteration  in  the  status  of  its  members,  made  after  the  commence- 
ment of  the  winding-up,  shaU,  unless  the  Court  otherwise  orders,  be  void. 

Debts  of  all  descriptions  to  be  proved.  199.  In  every  winding-up  all  debts  payable 
on  a  contingency,  and  all  claims  against  the  company,  present  or  future,  certain  or 
contingent,  ascertained  or  sounding  only  in  damages,  shall  be  admissible  to  proof 
against  the  company,  a  just  estimate  being  made,  so  far  as  possible,  of  the  value  of 
such  debts  or  claims  as  may  be  subject  to  any  contingency  or  sound  only  in  damages, 
or  for  some  other  reason  do  not  bear  a  certain  value. 

Fraudulent  preference.  200.  1.  Any  conveyance,  mortgage,  delivery  of  goods, 
payment,  execution,  or  other  act  relating  to  property  which  would,  if  made  or  done 
by  or  against  an  individual,  be  deemed  in  his  bankruptcy  a  fraudulent  preference, 
shall,  if  made  or  done  by  or  against  a  company,  be  deemed,  ia  the  event  of  its  being 
wound  up,  a  fraudulent  preference  of  its  creditors,  and  be  invaHd  accordingly.  2.  For 
the  purposes  of  this  section  the  presentation  of  a  petition  for  winding-up  in  the  case 
of  a  winding-up  by  or  subject  to  the  supervision  of  the  Court,  and  a  resolution  for 
winding-up  in  the  case  of  a  voluntary  winding-up,  shall  be  deemed  to  correspond 
with  the  act  of  bankruptcy  in  the  case  of  an  individual.  3.  Any  conveyance  or  assign- 
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ment  by  a  company  of  all  its  property  to  trustees  for  the  benefit  of  all  its  creditors 
shall  be  void  to  all  intents. 

Avoidance  of  certain  attachments,  executions,  etc.  201.  Where  any  company  is 
being  wound-up  by  or  subject  to  the  supervision  of  the  Court,  any  attachment, 
sequestration,  distress,  or  execution  put  in  force  against  the  estate  or  effects  of  the 
company  after  the  commencement  of  the  winding-up  shall  be  void  to  all  intents. 

Effect  of  floating  charge.  202.  Where  a  company  is  being  wound  up,  a  floating 
charge  on  the  undertaking  or  property  of  the  company  created  within  three  months 
of  the  commencement  of  the  winding-up  shall,  unless  it  is  proved  that  the  company 
immediately  after  the  creation  of  the  charge  was  solvent,  be  invalid,  except  to  the 
amount  of  any  cash  paid  to  the  company  at  the  time  of  or  subsequently  to  the  creation 
of,  and  in  consideration  for,  the  charge,  together  with  interest  on  that  amount  at  the 
rate  of  five  per  centum  per  annum. 

General  scheme  of  liquidation  may  be  sanctioned.  203.  1.  The  liquidator  may, 
with  the  sanction  following  (that  is  to  say) :  a)  In  the  case  of  a  winding-up  by  the  Court, 
with  the  sanction  of  the  Court  or  the  committee  of  inspection;  b)  In  the  case  of  a 
winding-up  subject  to  the  supervision  of  the  Court,  with  the  sanction  of  the  Court; 
and  c)  In  the  case  of  a  voluntary  winding-up,  with  the  sanction  of  an  extraordinary 
resolution  of  the  company,  do  the  following  things  or  any  of  them :  i)  Pay  any  class 
of  creditors  in  full ;  ii)  Make  any  compromise  or  arrangement  with  creditors  or  persons 
claiming  to  be  creditors,  or  having  or  alleging  themselves  to  have  any  claim,  present 
or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages  against  the 
company,  or  whereby  the  company  may  be  rendered  liable ;  iii)  Compromise  all  calls 
and  Uabilities  to  caUs,  debts,  and  liabilities  capable  of  resulting  in  debts,  and  all 
claims,  present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  da- 
mages, subsisting  or  supposed  to  subsist  between  the  company  and  a  contributory,  or 
alleged  contributory,  or  other  debtor  or  person  apprehending  liability  to  the  company, 
and  aU  questions  in  any  way  relating  to  or  affecting  the  assets  or  the  winding-up  of 
the  company,  on  such  terms  as  may  be  agreed,  and  take  any  security  for  the  discharge 
of  any  such  call,  debt,  liability  or  claim,  and  give  a  complete  discharge  in  respect 
thereof.  2.  In  the  case  of  a  winding-up  by  the  Court,  the  exercise  by  the  liquidator 
of  the  powers  of  this  section  shall  be  subject  to  the  control  of  the  Court,  and  any 
creditor  or  contributory  may  appty  to  the  Court  with  respect  to  any  exercise  or  pro- 
posed exercise  of  any  of  those  powers. 

Power  ofCourt  to  assess  damages  against  delinquent  directors,  etc.  204.  1.  Where 
in  the  course  of  winding-up  a  company  it  appears  that  any  person  who  has  taken  part 
in  the  formation  or  promotion  of  the  company,  or  any  past  or  present  director,  mana- 
ger, or  Hquidator,  or  any  officer  of  the  company,  has  misapplied  or  retained  or  be- 
come liable  or  accountable  for  any  money  or  property  of  the  company,  or  been  guilty 
of  any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  Court  may,  on 
the  application  of  the  official  hquidator,  or  of  the  liquidator,  or  of  any  creditor  or 
contributory,  examine  into  the  conduct  of  the  promoter,  director,  manager,  hquidator 
or  officer  and  compel  him,  by  order  or  execution,  to  repay  or  restore  the  nwney  or 
property  or  any  part  thereof  respectively  with  interest  at  such  rate  as  the  Court  thinks 
just,  or  to  contribute  such  sum  to  the  assets  of  the  company  by  way  of  compensation 
in  respect  of  the  misapplication  retainer,  misfeasance,  or  breach  of  trust  as  the 
Court  thinks  just.  2.  This  section  shall  apply  notwithstanding  that  the  offence  is  one 
for  which  the  offender  may  be  criminally  responsible. 

Penalty  for  falsification  of  books.  205.  If  any  director,  officer,  or  contributory  of 
any  company  being  wound  up  destroys,  mutilates,  alters  of  falsifies  any  books,  papers, 
or  securities,  or  makes  or  is  privy  to  the  making  of  any  false  or  fraudulent  entry  in 
any  register,  book  of  account,  or  document  belonging  to  the  company  with  intent  to 
defraud  or  deceive  any  person,  he  shall  be  guilty  of  a  misdemeanour,  and  be  Hable  to 
imprisonment  for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

Prosecution  of  delinquent  directors,  etc.  206.  1.  If  it  appears  to  the  Court,  in  the 
course  of  a  winding-up  by  or  subject  to  the  supervision  of  the  Court,  that  any  past 
or  present  director,  manager,  officer,  or  member  of  the  company  has  been  guilty  of 
any  offence  in  relation  to  the  company  for  which  he  is  criminally  responsible,  the  Court 
may  on  the  application  of  any  person  interested  in  the  winding-up,  or  of  its  own 
motion,  direct  the  hquidator  to  prosecute  for  the  offence,  and  may  order  the  costs 
and  expenses  to  be  paid  out  of  the  assets  of  the  company.  2.  If  it  appears  to  the 
hquidator  in  the  course  of  a  voluntary  winding-up  that  any  past  or  present  director. 
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manager,  officer,  or  member  of  the  company  has  been  guilty  of  any  offence  in 
relation  to  the.  company  for  which  he  is  criminally  responsible  the  hquidator,  with 
the  previous  sanction  of  the  Court,  may  prosecute  the  offender,  and  all  expenses  pro- 
perly incurred  by  him  in  the  prosecution  shall  be  payable  out  of  the  assets  of  the  com- 
pany in  priority  to  aU  other  Habilities. 

Officers  of  company,  etc.,  can  give  evidence.  207,  Wlienever  any  company  is 
being  wound  up  under  this  Act,  any  director,  manager,  or  other  officer,  or  any  contri- 
butory of  the  company  shall  be  admissible  as  a  witness,  and  may  be  required  to  give 
evidence,  notwithstanding  any  interest  which  he  may  have  or  claim  in  the  funds  of 
the  company,  or  in  the  funds  claimed  by  or  on  behalf  of  the  company. 

Penalty  on  perjury.  208.  If  any  person,  on  examination  on  oath  authorised  under 
this  Act,  or  in  any  affidavit  or  deposition  in  or  about  the  winding-up  of  any  company 
or  otherwise  in  or  about  any  matter  arising  under  this  Act,  wilfully  and  corruptly 
gives  false  evidence,  he  shall  be  Uable  to  the  penalties  for  wilful  perjury. 

Forgingseal,etc.,of  company  shall  be  felony.  209.  If  any  person  shall  forge  the  seal, 
stamp,  or  signature  of  the  Registrar  to  any  certificate,  document,  or  proceeding,  or 
entry  required  of  any  corporation  or  joint  stock  or  other  company  required  by  this 
Act  to  be,  or  which  shall  be,  verified  by  the  seal,  stamp,  or  signature  of  the  Registrar, 
or  any  certified  copy  of  any  document,  bye-law,  entry  in  any  register  or  other  book, 
or  other  proceedings  as  aforesaid,  or  shall  tender  in  evidence  any  such  certificate, 
entry,  or  document,  or  proceeding  of  any  corporation  or  joint  stock  or  other  company, 
or  any  certified  copy  of  any  document,  bye-law,  entry  in  any  register  or  other  book, 
or  of  any  other  proceeding  with  a  false  or  counterfeit  seal,  stamp,  or  signature  thereto 
knowing  the  same  to  be  false,  or  counterfeit,  whether  such  seal,  stamp,  or  signature 
be  those  of  or  relating  to  any  corporation  or  company  already  estabUshed,  or  to  any 
corporation  or  company  to  be  hereafter  estabhshed  under  or  registered  under  this 
Act,  every  such  person  shall  be  guilty  of  felony,  and  shall  be  proceeded  against  accord- 
ing to  the  law  and  practice  of  this  Isle  in  cases  of  felony,  and  shall,  upon  conviction, 
be  Hable  to  penal  servitude  for  seven  years,  or  to  imprisonment  for  any  term  not  more 
than  three  years. 

Meetings  to  ascertain  wishes  of  creditors  or  contributories.  210.  1.  Where  by 
this  Act  the  Ctourt  is  authorized,  in  relation  to  winding-up,  to  have  regard  to  the 
wishes  of  creditors  or  contributories,  as  proved  to  it  by  any  sufficient  evidence,  the 
Court  may,  if  it  thinks  fit,  for  the  purpose  of  ascertaining  those  wishes,  direct  meetings 
of  the  creditors  or  contributories  to  be  called,  held,  and  conducted  in  such  manner 
as  the  Court  directs,  and  may  appoint  a  person  to  act  as  chairman  of  any  such  meet- 
ing and  to  report  the  result  thereof  to  the  Court.  2.  In  the  case  of  creditors,  regard 
shaU  be  had  to  the  value  of  each  creditor's  debt.  3.  In  the  case  of  contributories, 
regard  shall  be  had  to  the  number  of  votes  conferred  on  each  contributory  by  the 
articles. 

Books  of  company  to  be  evidence.  211.  Where  any  company  is  being  wound  up, 
all  books  and  papers  of  the  company  and  of  the  liquidators  shall,  as  between  the  con- 
tributories of  the  company,  be  prima  facie  evidence  of  the  truth  of  all  matters  pur- 
porting to  be  therein  recorded. 

Inspection  of  books.  212.  After  an  order  for  a  winding-up  by  or  subject  to  the 
supervision  of  the  Court,  the  Court  may  make  such  order  for  inspection  by  creditors 
and  contributories  of  the  company  of  its  books  and  papers  as  the  Court  thinks  just, 
and  any  books  and  papers  in  the  possession  of  the  company  may  be  inspected  by 
creditors  or  contributories  accordingly,  but  not  further  or  otherwise. 

Disposal  of  books  and  papers  of  company.  213.  1.  When  a  company  has  been 
wound  up  and  is  about  to  be  dissolved,  the  books  and  papers  of  the  company  and  of 
the  liquidators  may  be  disposed  of  as  follows  (that  is  to  say) :  a)  In  the  case  of  a  wind- 
ing-up by  or  subject  to  the  supervision  of  the  Court  in  such  way  as  the  Court  directs ; 
b)  In  the  case  of  a  voluntary  winding-up  in  such  way  as  the  company  by  extraordi- 
nary resolution  directs.  2.  After  five  years  from  the  dissolution  of  the  comapny  no 
responsibility  shall  rest  on  the  company,  or  the  Uquidators,  or  any  person  to  whom 
the  custody  of  the  books  and  papers  has  been  committed,  by  reason  of  the  same  not 
being  forthcoming  to  any  person  claiming  to  be  interested  therein. 

Power  of  Court  to  declare  dissolution  of  company  void.  214,  1.  Where  a  company 
has  been  dissolved,  the  Court  may  at  any  time  within  two  years  of  the  date  of  the 
dissolution,  on  an  appHcation  being  made  for  the  purpose  by  the  hquidator  of  the 
company  or  by  any  other  person  who  appears  to  the  Court  to  be  interested,  make  an 
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order,  upon  such  terms  as  the  Cburt  thinks  fit,  declaring  the  dissolution  to  have  been 
void,  and  thereupon  such  proceedings  may  be  taken  as  might  have  been  taken  if  the 
company  had  not  been  dissolved.  2.  It  shall  be  the  duty  of  the  person  on  whose 
application  the  order  was  made,  within  seven  days  after  the  making  of  the  order,  to 
file  with  the  Registrar  of  Companies  an  office  copy  of  the  order,  and  if  that  person 
fails  so  to  do  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues. 

Information  as  to  pending  liquidations.  215.  1.  If  the  winding-up  of  a  company  is 
not  concluded  within  one  year  after  its  commencement  the  liquidator  or  official 
liquidator  shall,  at  such  intervals  as  may  be  prescribed,  until  the  winding-up  is  con- 
cluded, send  to  the  Registrar  of  Companies  a  statement  in  the  prescribed  form  (or, 
until  a  form  is  prescribed,  in  some  convenient  form),  and  containing  the  prescribed 
particulars  (or,  until  the  same  are  prescribed,  the  fullest  practicable  particulars)  with 
respect  to  the  proceedings  in  and  position  of  the  liquidation.  2.  Any  person  stating 
himseK  in  writing  to  be  a  creditor  or  contributory  of  the  company  shall  be  entitled, 
by  himself  or  by  his  agent,  at  aU  reasonable  times,  on  payment  of  the  prescribed  fee, 
to  inspect  the  statement,  and  to  receive  a  copy  thereof  or  extract  therefrom ;  but  any 
person  untruthfully  so  stating  himseK  to  be  a  creditor  or  contributory  shall  be  guilty 
of  a  contempt  of  court,  and  shall  be  punishable  accordingly  on  the  application  of  the 
liquidator  or  of  the  official  liquidator.  3.  If  a  liquidator  or  official  liquidator  fails  to 
comply  with  the  requirements  of  this  section  he  shall  be  hable  to  a  fine  not  exceeding 
fifty  pounds  for  each  day  during  which  the  default  continues.  4.  If  it  appears  from 
any  such  statement  or  otherwise  that  a  liquidator  or  official  liquidator  has  in  his  hands 
or  under  his  control  any  money  representing  unclaimed  or  undistributed  assets  of 
the  company  which  have  remained  unclaimed  or  undistributed  for  six  months  after 
the  date  of  their  receipt,  the  liquidator  or  official  liquidator  shall  forthwith  pay  the 
same  into  court,  and  shall  be  entitled  to  the  prescribed  certificate  of  receipt  for  the 
money  so  paid,  and  that  certificate  shall  be  an  effectual  discharge  to  him  in  respect 
thereof.  5.  This  section  shall  apply  whether  the  winding-up  of  the  company  has 
commenced  before  or  after  the  commencement  of  this  Act. 

Affidavits,  etc.,  in  United  Kingdom  and  colonies.  216.  1.  Any  affidavit,  affir- 
mation, or  declaration  required  to  be  sworn  or  made  under  the  provisions  or  for  the 
purposes  of  this  part  of  this  Act  may  be  sworn  in  Great  Britain  or  Ireland,  or  else- 
where within  the  dominions  of  His  Majesty,  before  any  Court,  judge,  or  person  law- 
fully authorized  to  take  and  receive  affidavits,  affirmations,  or  declarations,  or  before 
any  of  His  Majesty's  consuls,  or  vice-consuls  in  any  place  outside  His  Majesty's  do- 
minions. 2.  All  Courts,  Judges,  justices,  commissioners,  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case  may  be)  of  any 
such  Court,  Judge,  person,  consul,  or  vice-consul  attached,  appended,  or  subscribed 
to  any  such  affidavit,  affirmation,  or  declaration,  or  to  any  other  document  to  be 
used  for  the  purposes  of  this  part  of  this  Act. 

Meaning  of  "registered  office."  217.  For  the  purposes  of  this  part  of  this  Act 
the  expression  "registered  office"  means  the  place  which  has  longest  been  the  re- 
gistered office  of  the  company  during  the  six  months  immediately  preceding  the 
presentation  of  the  petition  for  winding-up. 

Rules. 
Power  to  make  rules.  218,  General  Rules  for  carrying  into  effect  the  objects  of 
this  Act  shall  be  made  from  time  to  time  as  circumstances  require,  in  the  manner 
provided  by  section  35  of  the  Judicature  Act,  1883,  and  the  provisions  as  to  rules  and 
the  practice  of  the  Courts  in  such  Act  shall  be  apphcable  to  proceedings  under  this  Act, 
but  until  such  rules  are  made  the  general  practice  of  the  Chancery  Division,  including 
the  practice  hitherto  in  use  in  winding-up  companies,  shall,  so  far  as  the  same  is 
applicable  and  not  inconsistent  with  this  Act,  apply  to  all  proceedings  for  winding- 
up  a  company. 

Removal  of  defunct  companies  from  register. 
Registrar  may  strike  defunct  company  off  register.  219.  1.  Where  the  Registrar 
of  Companies  has  reasonable  cause  to  believe  that  a  company  is  not  carrying  on  business 
or  in  operation,  he  shall  send  to  the  company  by  post  a  letter  inquiring  whether  the 
company  is  carrying  on  business  or  in  operation.  2.  If  the  Registrar  does  not  within 
one  month  of  sending  the  letter  receive  any  answer  thereto,  he  shall  within  fourteen 
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days  after  the  expiration  of  the  month  Bend  to  the  company  by  post  a  registered 
letter  referring  to  the  first  letter,  and  stating  that  no  answer  thereto  has  been  received 
and  that  if  an  answer  is  not  received  to  the  second  letter  within  one  month  from  the 
date  thereof,  a  notice  will  be  pubhshed  in  two  newspapers  published  and  circulated 
in  this  Island  with  a  view  to  striking  the  name  of  the  company  off  the  register.   3.  If 
the  Registrar  either  receives  an  answer  from  the  company  to  the  effect  that  it  is  not 
carrying  on  business  or  in  operation,  or  does  not  within  one  month  after  sending  the 
second  letter  receive  any  answer,  he  may  publish  in  two  newspapers  pubhshed  and 
circulated  in  this  Island,  and  send  to  the  company  by  post,  a  notice  that  at  the  expi- 
ration of  three  months  from  the  date  of  that  notice  the  name  of  the  company  mentio- 
ned therein  will,  unless  cause  is  shown  to  the  contrary,  be  struck  off  the  register,  and 
the  company  will  be  dissolved.  4.  If,  in  any  case  where  a  company  is  being  wound  up, 
the  Registrarhas  reasonable  cause  to  believe  either  that  no  hquidator  is  acting,  or  that 
the  affairs  of  the  company  are  fully  wound  up,  and  the  returns  required  to  be  made 
by  the  Hquidator  have  not  been  made  for  a  period  of  six  consecutive  months  after 
notice  by  the  Registrar  demanding  the  returns  has  been  sent  by  post  to  the  company, 
or  to  the  hquidator  at  his  last  known  place  of  business,  the  Registrar  may  publish  in 
two  newspapers  published  and  circulated  in  this  Island,  and  send  to  the  company 
a  like  notice  as  is  provided  in  the  last  preceding  subsection.   5.  At  the  expiration  of 
the  time  mentioned  in  the  notice  the  Registrar  may,  unless  cause  to  the  contrary  is 
previously  shown  by  the  company,  strike  its  name  off  the  register,  and  shall  pubhsh 
notice  thereof  in  two  newspapers  published  and  circulated  in  this  Island,  and  on  the  pub- 
lication as  aforesaid  of  this  notice  the  company  shall  be  dissolved :  Provided  that  the 
liabUity  (if  any)  of  every  director,  managing  officer,  and  member  of  the  company  shall 
continue  and  may  be  enforced  as  if  the  company  had  not  been  dissolved.  6.  If  a  com- 
pany or  any  member  or  creditor  thereof  feels  aggrieved  by  the  company  having  been 
struck  off  the  register,  the  Court  on  the  application  of  the  company  or  member  or 
creditor  may,  if  satisfied  that  the  company  was  at  the  time  of  the  striking  off  carrying 
on  business  or  in  operation,  or  otherwise  that  it  is  just  that  the  company  be  restored 
to  the  register,  order  the  name  of  the  company  to  be  restored  to  the  register,  and 
thereupon  the  company  shall  be  deemed  to  have  continued  in  existence  as  if  its  name 
had  not  been  struck  off;  and  the  Court  may  by  the  order  give  such  directions  and 
make  such  provisions  as  seem  just  for  placing  the  company  and  all  other  persons  in 
the  same  position  as  nearly  as  may  be  as  if  the  name  of  the  company  had  not  been 
struck  off.   7.  A  letter  or  notice  under  this  section  may  be  addressed  to  the  company 
at  its  registered  office,  or,  if  no  office  has  been  registered,  to  the  care  of  some  director 
or  officer  of  the  company,  or,  if  there  is  no  director  or  officer  of  the  company  whose 
name  and  address  are  known  to  the  Registrar  of  Companies,  may  be  sent  to  each  of 
the  persons  who  subscribed  the  memorandum,  addressed  to  him  at  the  address 
mentioned  in  the  memorandum.   8.  In  the  execution  of  his  duties  under  this  section, 
the  Registrar  shall  conform  to  any  regulations  which  may  be  from  time  to  time  made 
by  the  Governor. 

Settlement  of  disputes  by  arbitration. 

Appointment  of  arbitrator.  220.  When  it  has  been  agreed  upon  to  refer  any 
matters  arising  out  of  this  Act  to  arbitration,  then,  unless  both  parties  shall  concur 
in  the  appointment  of  a  single  arbitrator  each  party,  on  the  request  of  the  other 
party,  shall,  by  writing  under  his  hand,  nominate  and  appoint  an  arbitrator,  to  whom 
such  dispute  shall  be  referred;  and  after  any  such  appointment  shall  have  been  made 
neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of  the  other, 
nor  shall  the  death  of  either  party  operate  as  such  revocation ;  and  if  for  the  space  of 
fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a  request  in 
writing  shall  have  been  served  by  the  one  party  on  the  other  party  to  appoint  an 
arbitrator,  such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then  upon  such 
failure  the  party  making  the  request,  and  having  himself  appomted  an  arbitrator, 
may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute;  and  in  such 
case  the  award  or  determination  of  such  single  arbitrator  shall  be  final. 

Vacancy  of  arbitrator  to  be  supplied.  221.  If  before  the  matters  so  referred  shall 
be  determined  any  arbitrator  appointed  by  either  party  die,  or  become  incapable,  or 
refuse,  or  for  seven  days  neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbi- 
trator was  appointed  may  nominate  and  appoint  in  writing  some  other  person  to  act 
in  his  place;  and  if  for  the  space  of  seven  days  after  notice  in  writing  from  the  other 
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party  for  that  purpose  he  fail  to  do  so,  the  remaining  or  other  arbitrator  may  proceed 
ex  parte ;  and  every  arbitrator  so  substituted  as  aforesaid  shall  have  the  same  powers 
and  authorities  as  were  vested  in  the  former  arbitrator  at  the  time  of  such  his  death, 
refusal,  or  disability  as  aforesaid. 

Appointment  of  umpire.  222.  Where  more  than  one  arbitrator  shall  have  been 
appointed,  such  arbitrators  shall,  before  they  enter  upon  the  matters  referred  to 
them,  nominate  and  appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any 
matters  on  which  they  shall  differ;  and  if  such  umpire  shall  die,  or  refuse,  or  for  seven 
days  neglect  to  act,  they  shall  forthwith  after  such  death,  refusal,  or  neglect,  appoint 
another  umpire  in  his  place;  and  the  decision  of  every  such  umpire  on  the  matters  so 
referred  to  him  shaU  be  final. 

Appointment  of  umpire  by  Court  in  certain  cases.  223.  If  in  either  of  the  cases 
aforesaid  the  said  arbitrators  shall  refuse,  or  shall  for  seven  days  after  request  of 
either  party  to  such  arbitration  neglect  to  appoint  an  umpire,  it  shall  be  lawful  for 
the  Court,  if  it  thinks  fit,  in  any  case  on  the  application  of  either  party  to  such  arbi- 
tration, to  appoint  an  umpire;  and  the  decision  of  such  umpire  on  the  matters  on 
which  the  arbitrators  shall  differ,  shall  be  final. 

Arbitrators  may  call  for  books,  etc.  224.  The  said  arbitrators  or  the  umpire  may 
call  for  the  production  of  any  documents  in  the  possession  or  power  of  either  party 
which  they  or  he  may  think  necessary  for  determining  the  question  in  dispute,  and 
may  examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths  neces- 
sary for  that  purpose 

The  arbitrators  may  award  costs.  225.  Except  where  by  this  Act  it  is  otherwise 
provided,  the  costs  of  and  attending  every  such  arbitration,  to  be  determined  by  the 
arbitrators,  shall  be  in  the  discretion  of  the  arbitrators  or  their  umpires,  as  the  case 
may  be. 

Part  V.    Registration  Office  and  Fees. 

Registration  office.  226.  The  registration  of  companies  under  this  Act  shall  be 
made  at  the  office  of  the  registration  of  deeds  in  the  borough  of  Douglas,  and  con- 
ducted as  follows:  i)  The  Governor  or  Lieutenant-Governor  may  make  such  regula- 
lations  as  he  thinks  fit  with  respect  to  the  duties  to  be  performed ;  ii)  The  Governor  or 
Lieutenant-Governor  may  direct  a  seal  or  seals  to  be  prepared  for  the  authentication 
of  documents  required  for  or  connected  with  the  registration  of  companies;  iii)  The 
Registrar  of  Deeds  shall  be  and  is  in  this  Act  referred  to  as  "the  Registrar" ;  iv)  Any 
person  may  inspect  the  documents  kept  by  the  Registrar  on  payment  of  such  fees  as 
may  be  appointed  by  the  Governor  or  Lieutenant-  Governor,  not  exceeding  one  shil- 
ling for  each  inspection ;  and  any  person  may  require  a  certificate  of  the  incorporation 
of  any  company,  or  a  copy  or  extract  of  any  other  document  or  any  part  of  any  other 
document,  to  be  certified  by  the  Registrar,  on  payment  for  the  certificate,  certified 
copy,  or  extract,  of  such  fees  as  the  Governor  or  Lieutenant-Governor  may  appoint, 
not  exceeding  five  shiUings  for  a  certificate  of  incorporation,  and  not  exceeding 
sixpence  for  each  one  hundred  and  twenty  words  of  such  extract  or  copy.  There  shall 
be  paid  for  registering  any  document,  hereby  required  or  authorized  to  be  registered, 
and  not  being  the  memorandum  or  articles  of  association,  such  fees  as  may  be  ap- 
pointed by  the  Governor  or  Lieutenant-Governor,  not  exceeding  five  shillings,  and  for 
making  a  record  of  any  fact  hereby  authorized  or  required  to  be  recorded,  such  fees 
as  may  be  so  appointed  not  exceeding  five  shillings ;  v)  Any  certificate  of  the  incorpo- 
ration of  any  company  given  by  the  Registrar  shall  be  received  in  evidence  as  if  it 
were  the  original  certificate ;  and  any  copy  of  or  extract  from  any  of  the  documents  or 
part  of  the  documents  kept  and  registered  at  the  office  for  the  registration  of  joint- 
stock  companies,  if  duly  certified  to  be  a  true  copy  under  the  hand  of  the  Registrar, 
and  whom  it  shall  not  be  necessary  to  prove  to  be  the  Registrar,  shall,  in  all  legal  pro- 
ceedings, civil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence  as  of 
equal  vahdity  with  the  original  document. 

Fees.  227.  There  shall  be  paid  to  the  Registrar  in  respect  of  the  several  matters 
mentioned  in  Table  B.  in  the  first  Schedule  to  this  Act  the  several  fees  therein  speci- 
fied. 
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Part  VI.    Application  of  Act  to  Companies  formed  and  registered 
under  former  Companies  Acts. 

Application  of  Act  to  companies  formed  under  former  Companies  Acts.  228,  In 
the  application  of  this  Act  to  existing  companies  it  shall  apply  in  the  same  manner  in 
the  case  of  a  limited  company,  other  than  a  company  limited  by  guarantee,  as  if  the 
company  had  been  formed  and  registered  under  this  Act,  as  a  company  limited  by 
shares;  in  the  case  of  a  company  limited  by  guarantee,  as  if  the  company  had 
been  formed  and  registered  under  this  Act  as  a  company  limited  by  guarantee;  and 
in  the  case  of  a  company  other  than  a  limited  company  as  if  the  company  had 
been  formed  and  registered  under  this  Act  as  an  unlimited  company.  Provided 
that  reference,  express  or  implied,  to  the  date  of  registration  shall  be  construed 
as  a  reference  to  the  date  at  which  the  company  was  registered  under  the  Gomvaniea 
Act,  1865. 

Application  of  Act  to  companies  registered  under  former  Companies  Acts. 
229.  This  Act  shall  apply  to  every  company  registered,  but  not  formed,  under  the 
Companies  Act,  1865,  in  the  same  manner  as  it  is  hereinafter  in  this  Act  declared  to 
apply  to  companies  registered  but  not  formed  under  this  Act.  Provided  that  refe- 
rence, express  or  implied,  to  the  date  of  registration  shall  be  construed  as  a  reference 
to  the  date  at  which  the  company  was  registered  under  the  Companies  Act,  1865. 

Part  VII.    Companies  authorized  to  register  under  this  Act. 

Companies  capable  of  being  registered.  230.  1.  With  the  exceptions  and  subject 
to  the  provisions  mentioned  and  contained  in  this  section :  i)  Any  company  consisting 
of  more  than  six  members  which  was  in  existence  on  the  fifth  day  of  July,  eighteen 
hundred  and  eighty-four,  including  every  company  incorporated  by  Act  of  Tynwald 
and  whether  or  not  such  Act  incorporates  in  whole  or  in  part  the  provisions  of  the 
Joint-Stock  Companies  Clauses  Act  as  to  the  regulation  of  joint-stock  companies ;  and 
ii)  Any  company  formed  after  the  date  aforesaid,  whether  before  or  after  the  com- 
mencement of  this  Act,  in  pursuance  of  any  Act  of  Tynwald  other  than  this  Act,  and 
consisting  of  more  than  six  members,  may  at  any  time  register  under  this  Act  as  an 
mihmited  company,  or  as  a  company  limited  by  shares,  or  as  a  company  limited  by 
guarantee ;  and  the  registration  shall  not  be  invalid  by  reason  that  it  has  taken  place 
with  a  view  to  the  company  being  wound  up.  2.  Provided  as  follows :  a)  A  company 
having  the  liability  of  its  members  limited  by  Act  of  Tynwald,  and  not  being  a  joint 
stock  company  as  hereinafter  defined,  shall  not  register  in  pursuance  of  this  section ; 
b)  A  company  having  the  liabUity  of  its  members  limited  by  Act  of  Tynwald  shall  not 
register  in  pursuance  of  this  section  as  an  unlimited  company  or  as  a  company  limited 
by  guarantee;  c)  A  company  that  is  not  a  joint  stock  company  as  hereinafter  defined 
shall  not  register  in  pursuance  of  this  section  as  a  company  limited  by  shares;  d)  A 
company  shall  not  register  in  pursuance  of  this  section  without  the  assent  of  a 
majority  of  such  of  its  members  as  are  present  in  person  or  by  proxy  (in  cases  where 
proxies  are  allowed  by  the  regulations  of  the  company)  at  a  general  meeting  summoned 
for  the  purpose;  e)  Where  a  company  not  having  the  liability  of  its  members 
limited  by  Act  of  Tynwald  is  about  to  register  as  a  limited  company,  the  majority 
required  to  assent  as  aforesaid  shall  consist  of  not  less  than  three-fourths  of  the 
members  present  in  person  or  by  proxy  at  the  meeting ;  f )  Where  a  company  is  about 
to  register  as  a  company  limited  by  guarantee,  the  assent  to  its  being  so  registered 
shall  be  accompanied  by  a  resolution  declaring  that  each  member  undertakes  to 
contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound  up  while 
he  is  a  member,  or  within  one  year  afterwards,  for  payment  of  the  debts  and  liabili- 
ties of  the  company  contracted  before  he  ceased  to  be  a  member,  and  of  the  costs  and 
expenses  of  winding-up,  and  for  the  adjustment  of  the  rights  of  the  contributories 
among  themselves,  such  amount  as  may  be  required,  not  exceeding  a  specified 
amount.  3.  In  computing  any  majority  under  this  section  when  a  poll  is  demanded 
regard  shall  be  had  to  the  number  of  votes  to  which  each  member  is  entitled  according 
to  the  regulations  of  the  company.  4.  A  company  registered  under  the  Companies 
Act,  1865,  shall  not  be  registered  in  pursuance  of  this  section. 

Definition  of  "joint  stoclt  company."  231.  For  the  purposes  of  this  part  of  this 
Act,  as  far  as  relates  to  the  registration  of  companies  as  companies  limited  by  shares, 
a  joint  stock  company  means  a  company  having  a  permanent  paid-up  or  nominal 
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share  capital  of  fixed  amount  divided  into  shares,  also  of  fixed  amount,  or  held  and 
transferable  as  stock,  or  divided  and  held  partly  in  one  way  and  partly  in  the  other, 
and  formed  on  the  principle  of  having  for  its  members  the  holders  of  those  shares  or 
that  stock,  and  no  other  persons;  and  such  a  company  when  registered  with  limited 
liabihty  under  this  Act  shall  be  deemed  to  be  a  company  limited  by  shares. 

Requirements  for  registration  by  joint  stock  companies.  232.  Before  the  registra- 
tion in  pursuance  of  this  part  of  this  Act  of  a  joint  stock  company  there  shall  be  deli- 
vered to  the  Registrar  the  following  documents  (that  is  to  say) :  1.  A  list  showing  the 
names,  addresses,  and  occupations  of  aU  persons  who  on  a  day  named  in  the  list,  not 
beiQg  more  than  six  clear  days  before  the  day  of  registration,  were  members  of  the 
company,  with  the  addition  of  the  shares  or  stock  held  by  them  respectively,  distin- 
guishing, in  cases  where  the  shares  are  numbered,  each  share  by  its  number;  2.  A 
copy  of  any  Act  and  the  deed  of  settlement,  or  an  official  copy  thereof;  and  3.  If  the 
company  is  intended  to  be  registered  as  a  limited  company,  a  statement  specifying  the 
following  particulars  (that  is  to  say) :  a)  The  nominal  share  capital  of  the  company 
and  the  number  of  shares  into  which  it  is  divided  or  the  amount  of  stock  of  which 
it  consists;  b)  The  number  of  shares  taken  and  the  amount  paid  on  each  share; 
c)  The  name  of  the  company,  with  the  addition  of  the  word  "limited"  as  the  last  word 
thereof;  and  d)  In  the  case  of  a  company  intended  to  be  registered  as  a  company 
limited  by  guarantee,  the  resolution  declaring  the  amount  of  the  guarantee. 

Requirements  for  registration  by  other  than  joint-stock  companies.  233.  Before 
the  registration  in  pursuance  of  this  part  of  this  Act  of  any  company  not  being  a 
joint  stock  company,  there  shall  be  delivered  to  the  Registrar:  1.  A  list  showing  the 
names,  addresses,  and  occupations  of  the  directors  or  other  managers  (if  any)  of  the 
company ;  and  2.  A  copy  of  any  Act  and  the  deed  of  settlement,  or  an  official  copy 
thereof;  and  3.  In  the  case  of  a  company  intended  to  be  registered  as  a  company  Umi- 
ted  by  guarantee,  a  copy  of  the  resolution  declaring  the  amount  of  the  guarantee. 

Registrar  may  require  evidence  as  to  nature  of  company.  234,  The  Registrar  may 
require  such  evidence  as  he  thinks  necessary  for  the  purpose  of  satisfying  himself 
whether  any  company  proposing  to  be  registered  is  or  is  not  a  joiat-stock  company  as 
hereinbefore  defined. 

Addition  of  "limited"  to  name.  235.  When  a  company  registers  in  pursuance  of 
this  part  of  this  Act  with  limited  Hability,  the  word  "limited"  shall  form  and  be 
registered  as  part  of  its  name. 

Certificate  of  registration  of  existing  companies.  236.  On  compliance  with  the 
requirements  of  this  part  of  this  Act  with  respect  to  registration,  and  on  payment  of  such 
fees,  if  any,  as  are  payable  under  Table  B.  in  the  first  Schedule  to  this  Act,  the  Re- 
gistrar shall  certify  under  his  hand  that  the  company  applying  for  registration  is 
incorporated  as  a  company  under  this  Act,  and  in  the  case  of  a  limited  company  that 
it  is  Hmited,  and  thereupon  the  company  shall  be  incorporated,  and  shall  have  per- 
petual succession  and  a  common  seal,  with  power  to  hold  lands. 

Vesting  of  property  on  registration.  237.  AU  property,  real  and  personal  (includ- 
ing things  in  action),  belonging  to  or  vested  in  a  company  at  the  date  of  its  registra- 
tion in  pursance  of  this  part  of  this  Act,  shaU  on  registration  pass  to  and  vest  in  the 
company  as  incorporated  under  this  Act  for  all  the  estate  and  interest  of  the  company 
therein. 

Saving  for  existing  liabilities.  238.  Registration  of  a  company  in  pursuance  of 
this  part  of  this  Act  shall  not  affect  the  rights  or  liabilities  of  the  company  in  respect 
of  any  debt  or  obhgation  incurred,  or  any  contract  entered  into,  by,  to,  with,  or  on 
behafi  of,  the  company  before  registration. 

Continuation  of  existing  actions.  239.  All  actions  and  other  legal  proceedings 
which  at  the  time  of  the  registration  of  a  company  in  pursuance  of  this  part  of  this 
Act  are  pending  by  or  against  the  company,  or  the  public  officer  or  any  member 
tliereof,  may  be  continued  in  the  same  manner  as  if  the  registration  had  not  taken 
place;  nevertheless  execution  shaU  not  issue  against  the  effects  of  any  individual 
member  of  the  company  on  any  judgment  ,  decree,  or  order  obtained  in  any  such 
action  or  proceeding ;  but  ,  in  the  event  of  the  property  and  effects  of  the  company 
being  insufficient  to  satisfy  the  judgment,  decree,  or  order,  an  order  may  be  obtained 
for  winding-up  the  company. 

Effect  of  registration  under  Act.  240.  When  a  company  is  registered  in  pur- 
suance of  this  part  of  this  Act :  i)  All  provisions  contained  in  any  Act  of  Tynwald, 
or  deed  of  settlement,  including,  in  the  case  of  a  company  registered  as  a  company 
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limited  by  guarantee,  the  resolution  declaring  the  amount  of  the  guarantee,  shall 
be  deemed  to  be  conditions  and  regulations  of  the  company,  in  the  same  manner 
and  with  the  same  incidents  as  if  so  much  thereof  as  would,  if  the  company  had 
been  formed  under  this  Act,  have  been  required  to  be  inserted  in  the  memorandum, 
were  contained  in  a  registered  memorandum,  and  the  residue  thereof  were  con- 
tained in  registered  articles;  ii)  All  the  provisions  of  this  Act  shall  apply  to  the 
company,  and  the  members,  contributories,  and  creditors  thereof,  in  the  same  manner 
in  all  respects  as  if  it  had  been  formed  under  this  Act,  subject  as  follows  (that  is 
to  say) :  a)  The  regulations  in  Table  A  in  the  first  Schedule  to  this  Act  shall  not  apply 
unless  adopted  by  special  resolution;  b)  The  provisions  of  this  Act  relating  to  the 
numbering  of  shares  shall  not  apply  to  any  joint-stock  company  whose  shares 
are  not  numbered;  c)  Subject  to  the  provisions  of  this  section  the  company  shall 
not  have  power  to  alter  any  provision  contained  in  any  Act  of  T^wald  relating 
to  the  company;  d)  In  the  event  of  the  company  being  wound  up,  every  person 
shall  be  a  contributory,  in  respect  of  the  debts  and  liabilities  of  the  company  con- 
tracted before  registration,  who  is  liable  to  pay  or  contribute  to  the  payment  of  any 
debt  or  Uabihty  of  the  company  contracted  before  registration,  or  to  pay  or  con- 
tribute to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  members 
among  themselves  in  respect  of  any  such  debt  or  liability;  or  to  pay  or  contribute 
to  the  payment  of  the  costs  and  expenses  of  winding-up  the  company,  so  far  as 
relates  to  such  debts  or  Habihties  as  aforesaid ;  and  every  contributory  shaU  be  liable 
to  contribute  to  the  assets  of  the  company,  in  the  course  of  the  winding-up,  all 
sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid ;  and  ,  in  the  event 
of  the  death,  bankruptcy,  or  insolvency,  of  any  contributory,  or  marriage  of  any 
female  contributory,  the  provisions  of  this  Act  with  respect  to  the  personal  repre- 
sentatives, heirs,  and  devisees  of  deceased  contributories,  to  the  trustees  of  bankrupt 
or  insolvent  contributories,  and  to  the  liabihties  of  husbands  of  married  contri- 
butories respectively,  shall  apply;  iii)  Nothing  in  this  section  shall  authorize  the 
company  to  alter  any  such  provisions  contained  in  any  deed  of  settlement,  or  other 
instrument  constituting  or  regulating  the  company,  as  would,  if  the  company  had 
originally  been  formed  under  this  Act,  have  been  required  to  be  contained  in  the 
memorandum  and  are  not  authorized  to  be  altered  by  this  Act;  iv)  Nothing  in  this 
Act  shall  derogate  from  any  power  of  altering  its  constitution  or  regulations  which 
may  by  virtue  of  any  Act  of  Tynwald  or  deed  of  settlement  be  vested  in  the  com- 
pany. 

Power  to  substitute  memorandum  and  articles  for  deed  of  settlement.  241,  1.  Sub- 
ject to  the  provisions  of  this  section,  a  company  registered  in  pursuance  of  this  part 
of  this  Act  may  by  special  resolution  alter  the  form  of  its  constitution  by  substituting 
a  memorandum  and  articles  for  a  deed  of  settlement.  2.  The  provisions  of  this  Act 
with  respect  to  confirmation  by  the  Court  and  registration  of  an  alteration  of  the 
objects  of  a  company  shall  so  far  as  applicable  apply  to  an  alteration  under  this 
section  with  the  following  modifications :  a)  There  shall  be  substituted  for  the  printed 
copy  of  the  altered  memorandum  required  to  be  delivered  to  the  Registrar  of  Com- 
panies a  printed  copy  of  the  substituted  memorandum  and  articles;  and  b)  On  the 
registration  of  the  alteration  being  certified  by  the  Registrar  the  substituted  memo- 
randum and  articles  shall  apply  to  the  company  in  the  same  manner  as  if  it  were 
a  company  registered  under  this  Act  with  that  memorandum  and  those  articles, 
and  the  company's  deed  of  settlement  shall  cease  to  apply  to  the  company.  3.  An 
alteration  under  this  section  may  be  made  either  with  or  without  any  alteration 
of  the  objects  of  the  company  under  this  Act.  4)  In  this  section  the  expression 
"deed  of  settlement"  includes  any  contract  of  co-partnery  or  other  instrument 
constituting  or  regulating  the  company,  not  being  an  Act  of  Tynwald,  an  Act  of 
Parhament,  a  Royal  Charter,  or  letters  patent. 

Mode  of  defining  objects  for  which  any  company  shall  continue  to  exist.  Approval 
of  Registrar.  Appeal  from  decision  of  Registrar.  242.  1.  In  case  any  existing  com- 
pany was  not  established  under  a  deed  of  settlement,  or  where  by  any  such  deed  the 
objects  for  which  such  company  was  estabhshed  have  not  therein  been  explicitly 
or  clearly  defined,  it  shall  be  lawful  for  such  company,  at  some  general  meeting, 
to  be  held  within  six  months  after  the  registration  of  the  company  under  this 
Act,  by  a  resolution  passed  by  a  majority  consisting  of  not  less  than  three-fourths 
of  the  members  present  personally  or  by  proxy  at  such  meeting,  to  define  the  objects 
for  which  the  company  shall  continue  to  exist,  such  objects  not  being  inconsistent 
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with  the  purposes  for  which  the  company  was  originally  established  or  being  inciden- 
tal or  conducive  to  the  attainment  of  such  purposes  2.  Such  resolution  shall  within 
fourteen  days  after  the  same  shall  have  been  passed  be  delivered  to  the  Registrar, 
who,  before  fUing  the  same,  shall  satisfy  himself  by  such  evidence  as  he  may  re- 
quire, that  the  objects  declared  by  such  resolution  are  within  the  authority  given 
by  this  section,  and,  if  he  approve  of  such  resolution,  in  whole  or  in  part,  his  approval 
shall  be  written  at  foot  thereof.  3.  The  company,  in  case  the  Registrar  withholds 
his  approval,  or  give  a  partial  or  qualified  approval  only,  or  any  member  of  the 
company  who  may  be  dissatisfied  with  the  decision  of  the  Registrar  as  to  the  approval 
in  whole  or  in  part  of  the  said  resolution,  may,  by  petition,  appeal  to  the  Court, 
and  the  Court  after  such  notice,  whether  public  or  otherwise,  as  it  may  require, 
shall  have  power  to  affirm,  vary,  or  reverse  the  decision  of  the  Registrar  complained 
of.  A  copy  of  the  order  of  such  Court  shall  be  by  the  company  delivered  to  the  Re- 
gistrar to  be  filed.  4.  The  objects  set  forth  in  the  said  resolution,  so  far  as  they 
may  have  been  approved  by  the  Registrar  or  on  appeal,  shall  be  binding  on  the 
company  to  the  same  extent  as  if  the  company  had  been  a  company  registered 
under  this  Act,  and  such  objects  so  approved  had  been  contained  in  the  registered 
memorandum  of  the  company. 

Power  of  Court  to  stay  or  restrain  proceedings.  243.  The  provisions  of  this  Act 
with  respect  to  staying  and  restraining  actions  and  proceedings  against  a  com- 
pany at  any  time  after  the  presentation  of  a  petition  for  winding-up,  and  before 
the  making  of  a  winding-up  order  shall,  in  the  case  of  a  company  registered  in 
pursuance  of  this  part  of  this  Act,  where  the  application  to  stay  or  restrain  is  by  a 
creditor,  extend  to  actions  and  proceedings  against  any  contributory  of  the  company. 

Actions  stayed  on  winding-up  order.  244.  Where  an  order  has  been  made  for 
winding-up  a  company  registered  in  pursuance  of  this  part  of  this  Act  no  action 
or  proceeding  shall  be  commenced  or  proceeded  with  against  the  company  or  any 
contributory  of  the  company  in  respect  of  any  debt  of  the  company,  except  by  leave 
of  the  Court,  and  subject  to  such  terms  as  the  Court  may  impose. 

Part  VIII.    Winding-Up  of  Unregistered  Companies. 

Meaning  of  "unregistered  company".  245.  For  the  purposes  of  this  part  of 
this  Act  the  expression  "unregistered  company"  shall  include  any  partnership, 
association,  or  company  consisting  of  more  than  six  members,  and  also  any  com- 
pany incorporated  by  Act  of  Tynwald  not  being  liable  to  be  wound  up  under  the 
provisions  of  any  Act  of  Tynwald  other  than  this  Act. 

Winding-up  of  unregistered  companies.  246.  Subject  to  the  provisions  of  this 
part  of  this  Act,  any  unregistered  company  may  be  wound  up  under  this  Act,  and 
aU  the  provisions  of  this  Act  with  respect  to  winding-up  shall  apply  to  an  unregistered 
company  with  the  following  exceptions  and  additions:  i)  The  principal  place  of 
business  of  the  unregistered  company  shall,  for  all  the  purposes  of  the  winding-up 
of  such  company,  be  deemed  to  be  the  registered  office  of  the  company;  ii)  No 
unregistered  company,  other  than  a  company  established  under  a  separate  Act 
of  Tynwald,  shaU  be  wound  up  under  this  Act  voluntarily  or  subject  to  supervision; 
iii)  The  circumstances  in  which  an  unregistered  company  may  be  wound  up  are  as 
foUows  (that  is  to  say):  a)  If  the  company  is  dissolved,  or  has  ceased  to  carry  on 
business,  or  is  carrying  on  business  only  for  the  purpose  of  winding-up  its  affairs; 
b)  If  the  company  is  unable  to  pay  its  debts;  c)  If  the  Court  is  of  opinion  that  it 
is  just  and  equitable  that  the  company  should  be  wound  up;  iv)  An  unregistered 
company  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  unable  to  pay  its  debts : 
a)  If  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is  indebted  in 
a  sum  exceeding  twenty-five  pounds  then  due,  has  served  on  the  company,  by  leav- 
ing at  its  principal  place  of  business,  or  by  delivering  to  the  secretary  or  some  direc- 
tor, manager,  or  principal  officer  of  the  company,  or  by  otherwise  serving  in  such 
manner  as  the  Court  may  approve  or  direct,  a  demand  under  his  hand  requiring 
the  company  to  pay  the  sum  so  due,  and  the  company  has  for  three  weeks  after 
the  service  of  the  demand  neglected  to  pay  the  sum,  or  to  secure  or  compound 
for  it  to  the  satisfaction  of  the  creditor;  b)  If  any  action  or  other  proceeding  has 
been  in  this  Island  or  the  United  Kingdom  instituted  against  any  member  for  any 
debt  or  demand  due,  or  claimed  to  be  due,  from  the  company,  or  from  him  in  his 
character  of  member,  and  notice  in  writing  of  the  institution  of  the  action  or  pro- 
ceeding having  been  served  on  the  company  by  leaving  the  same  at  its  principal 
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place  of  business,  or  by  delivering  it  to  the  secretary,  or  some  director,  manager, 
or  priQcipal  officer  of  the  company,  or  by  otherwise  serving  the  same  in  such  manner 
as  the  Court  may  approve  or  direct,  the  company  has  not  within  ten  days  after 
service  of  the  notice  paid,  secured,  or  compounded  for  the  debt  or  demand,  or  pro- 
cured the  action  or  proceeding  to  be  stayed,  or  indemnified  the  defendant  to  his 
reasonable  satisfaction  against  the  action  or  proceeding,  and  against  all  costs, 
damages,  and  expenses  to  be  incurred  by  him  by  reason  of  the  same;  c)  If  in  this 
Island  or  the  United  Kingdom  execution  or  other  process  issued  on  a  judgment, 
decree,  or  order  obtained  in  any  Court  in  favour  of  a  creditor  against  the  company, 
or  any  member  thereof  as  such,  or  any  person  authorized  to  be  sued  as  nominal 
defendant  on  behalf  of  the  company,  is  returned  unsatisfied;  d)  If  it  is  otherwise 
proved  to  the  satisfaction  of  the  Court  that  the  company  is  unable  to  pay  its  debts. 

Contributories  in  winding-up  of  unregistered  company.  247.  1.  In  the  event 
of  an  unregistered  company  being  wound  up  every  person  shall  be  deemed  to  be 
a  contributory  who  is  liable  to  pay  or  contribute  to  the  payment  of  any  debt  or 
liabihty  of  the  company,  or  to  pay  or  contribute  to  the  payment  of  any  sum  for 
the  adjustment  of  the  rights  of  the  members  among  themselves,  or  to  pay  or  con- 
tribute to  the  payment  of  the  costs  and  expenses  of  winding-up  the  company,  and 
every  contributory  shall  be  liable  to  contribute  to  the  assets  of  the  company  aU 
sums  due  from  him  in  respect  of  any  such  Uability  as  aforesaid;  2.  In  the  event  of 
the  death,  bankruptcy,  or  insolvency  of  any  contributory,  or  marriage  of  any  female 
contributory,  the  provisions  of  this  Act  with  respect  to  the  personal  representatives, 
heirs,  and  devisees  of  deceased  contributories,  to  the  trustees  of  bankrupt  or  in- 
solvent contributories,  and  to  the  Uabihties  of  the  husband  of  a  married  contri- 
butory shall  apply. 

Power  of  Court  to  stay  or  restrain  proceedings.  248.  The  provisions  of  this 
Act  with  respect  to  staying  and  restraining  actions  and  proceedings  against  a  com- 
pany at  any  time  after  the  presentation  of  a  petition  for  winding-up,  and  before 
the  making  of  a  winding-up  order,  shall,  in  the  case  of  an  unregistered  company, 
where  the  application  to  stay  or  restrain  is  by  a  creditor,  extend  to  actions  and 
proceeding  against  any  contributory  of  the  company. 

Actions  stayed  on  winding-up  order.  249.  Where  an  order  has  been  made  for 
winding-up  an  unregistered  company,  no  action  or  proceeding  shall  be  proceeded 
with  or  commenced  against  any  contributory  of  the  company  in  respect  of  any 
debt  of  the  company,  except  by  leave  of  the  Court,  and  subject  to  such  terms  as  the 
Court  may  impose. 

Directions  as  to  property  in  certain  eases.  250.  If  an  unregistered  company 
has  no  power  to  sue  and  be  sued  in  a  common  name,  or  it  for  any  reason  it  appears 
expedient,  the  Court  may  by  the  winding-up  order,  or  by  any  subsequent  order, 
direct  that  all  or  any  part  of  the  property,  real  and  personal  (including  things  in 
action),  belonging  to  the  company,  or  to  trustees  on  its  behaK,  is  to  vest  in  the  offi- 
cial liquidator  by  his  official  name,  and  thereupon  the  property  or  the  part  thereof 
specified  in  the  order  shall  vest  accordingly;  and  the  official  liquidator  may,  after 
giving  such  indemnity  (if  any)  as  the  Court  may  direct,  bring  or  defend  in  his  offi- 
cial name  any  action  or  other  legal  proceeding  relating  to  that  property,  or  necessary 
to  be  brought  or  defended  for  the  purposes  of  effectually  winding-up  the  company 
and  recovering  its  property. 

Provisions  of  Part  VIII.  of  Act  cumulative.  251.  The  provisions  of  this  part 
of  this  Act  with  respect  to  unregistered  companies  shall  be  in  addition  to  and  not 
in  restriction  of  any  provisions  hereinbefore  in  this  Act  contained  with  respect 
to  winding-up  companies  by  Court,  and  the  Court  or  official  hquidator  may  exer- 
cise any  powers  or  do  any  act  in  the  case  of  unregistered  companies  which  might 
be  exercised  or  done  by  it  or  him  in  winding-up  companies  formed  and  registered 
under  this  Act;  but  an  unregistered  company  shall  not,  except  in  the  event  of  its 
being  wound  up,  be  deemed  to  be  a  company  under  this  Act,  and  then  only  to  the 
extent  provided  by  this  part  of  this  Act. 

Part  IX.    Companies  established  outside  the  Isle  of  Man  and  the 

United  Kingdom. 
Requirements  as  to  companies  established  outside  this  Isle  and  the  United  King- 
dom.   252.    1.  Every  company  incorporated  outside  the  Isle  of  Man  and  the  United 


60  ISLF  OF  MAN. 

Kingdom  which  establishes  a  place  of  business  within  this  Island,  shall  within 
one  month  from  the  establishment  of  the  place  of  business  file  with  the  Registrar 
of  Companies:  a)  A  certified  copy  of  the  charter,  statutes,  or  memorandum  and 
articles  of  the  company,  or  other  instrument  constituting  or  defining  the  consti- 
tution of  the  company,  and,  if  the  instrument  is  not  written  in  the  English  language, 
a  certified  translation  thereof;  b)  A  list  of  the  directors  of  the  company;  c)  The 
names  and  addresses  of  some  one  or  more  persons  resident  in  the  Isle  of  Man  autho- 
rized to  accept  on  behalf  of  the  company  service  of  process  and  any  notices  required 
to  be  served  on  the  company;  and,  in  the  event  of  any  alteration  being  made  in 
any  such  instrument  or  in  the  directors  or  in  the  names  or  addresses  of  any  such 
persons  as  aforesaid,  the  company  shall  within  the  prescribed  time  file  with  the 
Registrar  a  notice  of  the  alteration.  2.  Any  process  or  notice  required  to  be  served 
on  the  company  shall  be  sufficiently  served  if  addressed  to  any  person  whose  name 
has  been  so  filed  as  aforesaid  and  left  at  or  sent  by  post  to  the  address  which  has 
been  so  fUed.  3.  Every  company  to  which  this  section  applies  shall  in  every  year 
file  with  the  Registrar  such  a  statement  in  the  form  of  a  balance-sheet  as  would, 
if  it  were  a  company  formed  and  registered  under  this  Act  or  in  the  United  Kingdom 
and  having  a  share  capital,  be  required  under  this  Act  to  be  included  in  the  annual 
summary.  4.  Every  company  to  which  this  section  applies  and  which  uses  the  word 
"Limited"  as  part  of  its  name  shall:  a)  In  every  prospectus  inviting  subscriptions 
for  its  shares  or  debentures  in  the  Isle  of  Man  state  the  country  in  which  the  com- 
pany is  incorporated ;  and  b)  Conspicuously  exhibit  on  every  place  where  it  carries  on 
business  in  the  Isle  of  Man  the  name  of  the  company  and  the  country  in  which 
the  company  is  incorporated;  and  c)  Have  the  name  of  the  company  and  of  the 
country  in  which  the  company  is  incorporated  mentioned  in  legible  characters 
in  all  bill-heads  and  letter  paper,  and  in  all  notices,  advertisements,  and  other 
official  pubhcations  of  the  company.  5.  If  any  company  to  which  this  section  appUes 
fails  to  comply  with  any  of  the  requirements  of  this  section,  the  company  and  every 
officer  or  agent  of  the  company,  shall,  on  conviction  be  liable  to  a  fine  not  exceeding 
fifty  pounds,  or,  in  the  case  of  a  continuing  offence,  five  pounds  for  every  day  during 
which  the  default  continues.  6.  For  the  purposes  of  this  section:  The  expression 
"certified"  means  certified  in  the  prescribed  manner  to  be  a  true  copy  or  a  correct 
translation;  The  expression  "place  of  business"  includes  a  share  transfer  or  share 
registration  office;  The  expression  "director"  includes  any  person  occupying  the 
position  of  director,  by  whatever  name  caUed;  and  The  expression  "prospectus" 
means  any  prospectus,  notice,  circular,  advertisement,  or  other  invitation,  offering 
to  the  pubhc  for  subscription  or  purchase  any  shares  or  debentures  of  the  company. 
7.  There  shall  be  paid  to  the  Registrar  for  registering  any  document  required  by  this 
section  to  be  fUed  with  him  a  fee  of  five  shillings  or  such  smaller  fee  as  may  be  pres- 
cribed. 

Power  of  companies  incorporated  in  British  possessions  to  hold  land.  253.  A  com- 
pany incorporated  in  a  British  possession  which  has  filed  with  the  Registrar  of  Com- 
panies the  documents  and  particulars  specified  in  paragraphs  a),  b),  and  c)  of  sub- 
section 1  of  the  last  foregoing  section  shall  have  the  same  power  to  hold  lands  in 
the  Isle  of  Man  as  if  it  were  a  company  incorporated  under  this  Act. 

Part  X.    Supplemental. 

Legal  'proceedings,  offences,  etc. 

Recovery  of  penalties.  254.  The  penalties  imposed,  or  to  be  imposed,  by  this 
Act,  or  by  any  regulations  under  the  same,  shall  (when  not  otherwise  provided) 
be  recoverable  before  a  high-baUiff  or  two  justices  of  the  peace,  and  at  the  suit 
of  the  Registrar  or  of  any  person  aggrieved. 

Applications  of  fines.  255.  The  Court  imposing  any  fine  under  this  Act  may 
direct  that  the  whole  or  any  part  thereof  be  applied  in  or  towards  payment  of  the 
costs  of  proceedings,  or  in  or  towards  the  rewarding  the  person  on  whose  information 
or  at  whose  suit  the  fine  is  recovered,  and,  subject  to  any  such  direction,  all  fines 
under  this  Act  shall  be  paid  into  the  Pine  Fund. 

Costs  in  actions  by  certain  limited  companies.  256.  Where  a  limited  company 
is  plaintiff  in  any  action  or  other  legal  proceeding,  any  Judge  having  jurisdiction 
in  the  matter  may,  if  it  appears  by  credible  testimony  that  there  is  reason  to  beUeve 
that  the  company  will  be  unable  to  pay  the  costs  of  the  defendant  if  successful 
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in  his  defence,  require  sufficient  security  to  be  given  for  those  costs,  and  may  stay 
all  proceedings  until  the  security  is  given. 

Power  of  Court  to  grant  relief  in  certain  cases.  257.  If  in  any  proceeding  against 
a  director,  promoter,  or  person  occupying  the  position  of  director,  of  a  company 
for  neghgence  or  breach  of  trust,  it  appears  to  the  Court  hearing  the  case  that  the 
director,  promoter,  or  person  is  or  may  be  liable  in  respect  of  the  negligence  or  breach 
of  trust,  but  has  acted  honestly  and  reasonably,  and  ought  fairly  to  be  excused 
for  the  neghgence  or  breach  of  trust,  that  Court  may  relieve  him,  either  wholly 
or  partly,  from  his  liability  on  such  terms  as  the  Court  may  think  proper. 

Penalty  for  false  statement.  258.  If  any  person  in  any  return,  report,  certifi- 
cate, balance  sheet,  or  other  document,  required  by  or  for  the  purposes  of  any 
of  the  provisions  of  this  Act  (specified  in  the  fifth  Schedule  hereto),  wilfully  ma- 
kes a  statement  false  in  any  material  particular,  knowing  it  to  be  false,  he  shall 
be  guilty  of  a  misdemeanour,  and  shall  be  liable  on  conviction  on  indictment  or 
information  to  imprisonment  for  a  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  on  summary  conviction  before  a  High- Bailiff  or  two  justi- 
ces of  the  peace,  to  imprisonment  for  a  term  not  exceeding  four  months,  with 
or  without  hard  labour,  and  in  either  case  to  a  fine  in  lieu  of  or  in  addition  to  such 
imprisonment  as  aforesaid :  Provided  that  the  fine  imposed  on  summary  conviction 
shall  not  exceed  one  himdred  pounds.  Provided  also,  that  this  section  shall  not  be 
deemed  to  repeal  or  affect  any  provision  in  the  Criminal  Code,  1872. 

Penalty  for  misdemeanour  where  no  penalty  provided.  259.  Any  person  con- 
victed of  a  misdemeanour  under  the  provisions  of  this  Act  shall  (where  no  penalty 
is  provided)  be  hable  to  be  imprisoned  for  any  period  not  exceeding  two  years,  with 
or  without  hard  labour. 

Penalty  for  improper  use  of  word  "Limited."  260.  If  any  person  or  persona 
trade  or  carry  on  business  under  any  name  or  title  of  which  "Limited"  is  the  last 
word,  that  person  or  those  persons  shall,  unless  duly  incorporated  with  limited  ha- 
bihty,  be  Uable  to  a  fine  not  exceeding  five  pounds  for  every  day  upon  which  that 
name  or  title  has  been  used. 

Description  of  offences.  261.  In  any  information  or  complaint  under  this 
Act  it  shall  be  sufficient  to  describe  the  offence  in  the  words  of  this  Act,  and  no 
exception,  exemption,  proviso,  excuse,  or  qualification  accompanying  the  descrip- 
tion of  this  Act  need  be  specified  or  negatived. 

Proceedings  in  chambers.  262.  Any  Judge  of  the  High  Court  may  do  in  cham- 
bers any  act  which  the  Court  is  hereby  authorized  to  do. 

Application  of  Act.  263.  This  Act  shaU,  except  as  otherwise  expressed,  apply 
to  every  company,  whether  formed  before  or  after  the  commencement  of  this  Act. 

Eepeal  of  Acts  and  transitional  -provisions. 

Repeal  of  Acts  and  savings.  264.  The  Acts  mentioned  in  the  sixth  Schedule 
to  this  Act  are  hereby  repealed  to  the  extent  specified  in  the  third  column  thereof. 
Provided  that  the  repeal  shall  not  affect:  a)  The  incorporation  of  any  company 
registered  under  any  enactment  hereby  repealed;  b)  Table  A  in  the  first  Schedule 
annexed  to  the  Companies  Act,  1865,  or  any  part  thereof  (either  as  originally  con- 
tained in  that  Schedule  or  as  altered  in  pursuance  of  section  one  hundred  and  thirty- 
four  of  the  Companies  Act,  1908)  so  far  as  the  same  apphes  to  any  company  existing 
at  the  commencement  of  this  Act. 

Saving  of  pending  proceedings  for  winding-up.  265.  The  provisions  of  this  Act 
with  respect  to  winding-up  shall  not  apply  to  any  company  of  which  the  winding-up 
has  commenced  before  the  commencement  of  this  Act,  but  every  such  company 
shall  be  wound  up  in  the  same  manner  and  with  the  same  incidents  as  if  this  Act 
had  not  passed,  and  for  the  purposes  of  the  winding-up  the  Act  or  Acts  under  which 
the  winding-up  commenced  shall  be  deemed  to  remain  in  full  force. 

Saving  of  deeds.  266.  Every  conveyance,  mortgage,  or  other  deed  made  before 
the  commencement  of  this  Act  in  pursuance  of  any  enactment  hereby  repealed 
shall  be  of  the  same  force  as  if  this  Act  had  not  passed,  and  for  the  purposes  of  that 
deed  the  repealed  enactment  shall  be  deemed  to  remain  in  fuU  force. 

Former  registration  office,  registers,  etc.,  continued.  267.  1.  The  office  existing 
at  the  commencement  of  this  Act  for  the  registration  of  joint-stock  companies 
shall  be  continued  as  if  it  had  been  established  under  this  Act.  2.  Registers  of  com- 
panies kept  in  such  existing  office  shall  be  deemed  part  of  the  registers  of  companies 
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to  be  kept  under  this  Act.  3.  Tlie  existing  Registrar,  clerks,  and  servants  in  that 
office  shall,  during  the  pleasure  of  the  Governor,  hold  the  offices  and  receive  the 
salaries  hitherto  held  and  received  by  them,  but  subject  to  any  regulations  of  the 
Governor  with  regard  to  the  execution  of  their  duties. 

Saving  for  existing  rules  of  procedure,  etc.  268.  Until  revoked,  and  except 
as  varied  under  the  powers  of  this  Act,  the  General  Rules  and  Orders  made  under 
the  Companies  Act,  1865,  and  all  regulations  and  forms  made  under  the  Companies 
Acts  in  force  at  the  commencement  of  this  Act  shaU,  so  far  as  they  are  not  incon- 
sistent with  this  Act  continue  in  force. 

Substitution  of  provisions  of  this  Act  for  provisions  of  repealed  Acts.  269.  Where 
any  enactment  repealed  by  this  Act  is  mentioned  or  referred  to  in  any  document 
that  document  shall  be  read  as  if  the  corresponding  provision  (if  any)  of  this  Act 
were  therein  mentioned  or  referred  to  and  substituted  for  the  repealed  enactment. 

Saving  as  to  registration  of  mortgages  created  before  1st  January,  1909.  270.  Not- 
withstanding the  repeal  of  the  Comjxinies  Act,  1808,  the  MabiUty  of  a  company 
under  section  85  of  that  Act  to  send  to  the  Registrar  a  statement  of  the  total  amount 
outstanding  at  the  commencement  of  that  Act  of  the  debts  of  the  company  secured 
by  mortgages  or  charges  created  before  the  commencement  of  that  Act,  shall  con- 
tinue in  force  in  as  fuU  and  ample  a  manner  as  if  enacted  by  this  Act. 


Schedules. 
First  Schedule. 
Table  A.     Regulations  for  Management  of  a  Company  Limited  by  Shares. 
(These  Begulations  are  substantially  identical  with  those  contained  in  the  Imperial  Com- 
panies (Consolidation)  Act,  1908.) 

Table  B.     Table  of  Fees  to  he  paid  to  Registrar  of  Companies. 
(This  table  contains  a  schedule  of  fees.) 

Table  C.     Form  of  Statement  to  be  published  by  Banking  and  Insurance  Companies,  and 
Deposit,  Provident,  or  Benefit  Societies. 
(This  form  is  identical  with  that  contained  in  the  Imperial  Companies  (Consolidation)  Act, 
1908.) 

Second  Schedule. 
(This  Schedule  contains  a  form  of  statement  in  lieu  of  prospectus  identical  with  that  con- 
tained in  the  Imperial  Companies  (Consolidation)  Act,  1908.) 


Third  Schedule. 

(The  forms  contained  in  this  Schedule  are  identical  with  forms  A — E  contained  in  the  Im- 
perial Companies  (Consolidation)  Act,  1908). 


Fourth  Schedule. 
Meetings  of  Creditors  and  Contributories. 

1.  The  meetings  of  the  creditors  and  contributories  shall  be  held  within  twenty-one  days 
after  the  date  of  the  winding-up  order,  or  within  such  further  time  as  the  Court  may  approve, 
unless  a  special  manager  has  been  appointed,  in  which  case  such  meetings  shall  be  held  within 
one  month  from  the  date  of  such  order,  or  within  such  further  time  as  aforesaid. 

2.  The  official  hquidator  of  the  company  shall  summon  the  meeting  by  giving  not  less 
than  seven  days'  notice  of  the  time  and  place  thereof  in  two  newspapers  published  and  circu- 
lated in  this  Island.  Notice  of  such  meeting  shall  also  be  sent  by  post  to  ^very  person  appear- 
ing by  the  company's  books,  or  otherwise,  to  be  a  creditor  of  the  company  and  to  every  member 
of  the  company. 

3.  The  official  liquidator  shall  also,  as  soon  as  practicable,  send  to  each  creditor  mentioned 
in  the  company's  statement  of  affairs,  and  to  each  person  appearing  from  the  company's  books, 
or  otherwise,  to  be  a  contributory  of  the  company,  a  sununary  of  the  company's  statement 
of  affairs,  including  the  cause  of  its  failure,  and  any  observation  thereon  which  the  official  liqui- 
dator may  think  fit  to  make ;  but  the  proceedings  at  any  such  meeting  shall  not  be  invalidated 
by  reason  of  any  summary  or  notice  required  by  these  rules  not  having  been  sent  or  received 
before  the  meeting. 
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4.  The  meeting  shall  be  held  at  such  place  as  in  the  opinion  of  the  official  liquidator  is 
most  convenient  for  the  majority  of  the  creditors  and  contributories. 

5.  The  official  liquidator,  or  some  person  nominated  by  him,  shall  be  the  chairman  at 
the  meetings. 

6.  The  official  liquidator  may  require  any  person  claiming  to  be  a  creditor  or  contribu- 
tory of  the  company,  and  whose  claim  has  not  been  admitted  or  proved,  to  make  an  affidavit 
in  proof  of  such  claim;  and  no  person  so  required  to  make  such  affidavit  shall  be  entitled  to 
vote  unless  he  has  made  the  same  and  deposited  it  with  the  official  hquidator  before  the  time 
of  the  meeting. 

7.  A  creditor  shall  not  vote  in  respect  of  any  unliquidated  or  contingent  debt,  or  any  debt 
the  value  of  which  is  not  ascertained,  and  no  creditor  shall  vote  in  respect  of  more  than  the  un- 
secured balance  of  his  debt. 

8.  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof  for  the  pur- 
pose of  voting,  but  his  decision  shall  be  subject  to  appeal  to  the  Court.  If  he  is  in  doubt  whether 
the  proof  of  a  creditor  should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to, 
and  shall  allow  the  creditor  to  vote,  subject  to  the  vote  being  declared  invaMd  in  the  event  of 
the  objection  being  sustained. 

9.  A  creditor  or  contributory  may  vote  either  in  person  or  by  proxy. 

10.  Every  instrument  of  proxy  shall  be  in  the  prescribed  form  (or,  until  a  form  be  prescribed, 
in  some  sufficient  form),  and  shall  be  issued  by  the  official  hquidator  of  the  company,  and  every 
written  part  thereof  shall  be  in  the  handwriting  of  the  person  giving  the  proxy,  or  of  any  manager 
or  clerk  or  other  person  in  his  regular  employment,  or  of  a  justice  of  the  peace  or  of  a  commis- 
sioner to  administer  oaths  in  the  High  Court  of  Justice. 

11.  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and  contributories 
with  the  notice  summoning  the  meeting,  and  neither  the  name  nor  description  of  the  official 
hquidator  or  of  any  other  person  shall  be  printed  or  inserted  in  the  body  of  any  instrument  of 
proxy  before  it  is  so  sent. 

12.  A  creditor  or  contributory  may  give  a  general  proxy  to  his  manager  or  clerk  or  any 
other  person  in  his  regular  employment.  In  such  case  the  instrument  of  proxy  shall  state  the 
relation  in  which  the  person  to  act  thereunder  stands  to  the  creditor  or  contributory. 

13.  A  creditor  or  contributory  may  give  a  special  proxy  to  any  person  to  vote  at  any  spe- 
cified meeting,  or  adjournment  thereof:  a)  For  or  against  the  appointment  or  continuance  in 
office  of  any  specified  person  as  official  liquidator  or  member  of  the  committee  of  inspection; 
and  b)  On  all  questions  relating  to  any  matter  other  than  those  referred  to  and  arising  at  any 
specified  meeting  or  adjournment  thereof. 

14.  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  Hquidator  before  the 
meeting  at  which  it  is  to  be  used. 

15.  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  soUoitation  has  been  used 
by  or  on  behalf  of  the  official  hquidator  in  obtaining  proxies  or  in  procuring  the  appointment 
of  the  official  liquidator,  except  by  the  direction  of  a  meeting  of  creditors  or  contributories, 
the  Court  shall  have  power,  if  it  think  fit,  to  order  that  no  remuneration  shall  be  allowed  to  the 
person  by  whom  or  on  whose  behalf  such  soUoitation  may  have  been  exercised,  notwithstanding 
any  resolution  of  the  committee  of  inspection  or  of  the  creditors  or  contributories  to  the 
contrary. 

16.  A  creditor  or  contributory  may  appoint  the  official  hquidator  to  act  in  the  manner 
prescribed  as  his  general  or  special  proxy. 

17.  The  chairman  of  the  meeting  may,  with  the  consent  of  the  meeting,  adjourn  the  meet- 
ing from  time  to  time  and  from  place  to  place. 

18.  A  meeting  shall  not  be  competent  to  act  for  any  purpose  except  the  proving  of  debts 
and  the  adjournment  of  the  meeting,  unless  there  are  present,  or  represented  thereat,  at  least 
three  creditors  or  contributories,  or  aU  the  creditors  or  contributories  if  their  number  does  not 
exceed  three. 

19.  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  creditors 
or  contributories  is  not  present  or  represented,  the  meeting  shall  be  adjourned  to  the  same  day 
in  the  following  week  at  the  same  time  and  place,  or  to  such  other  day  as  the  chairman  may 
appoint,  not  being  less  than  seven  or  more  than  twenty-one  days. 

20.  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at  the  meeting 
to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be 
signed  by  him  or  by  the  chairman  of  the  next  ensuing  meeting. 

21.  No  person  acting  either  under  a  general  or  a  special  proxy  shall  vote  in  favour  of  any 
resolution  which  would  directly  or  indirectly  place  himself,  his  partner  or  employer,  in  a  posi- 
tion to  receive  any  remuneration  out  of  the  estate  of  the  company  otherwise  than  as  a  creditor 
rateably  with  the  other  creditors  of  the  company:  Provided  that  where  any  person  holds  special 
proxies  to  vote  for  an  application  to  the  court  in  favour  of  the  appointment  of  himseK  as  offi- 
cial hquidator  he  may  use  the  said  proxies  and  vote  accordingly. 
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Fifth  Schedule. 
Provisions  referred  to  in  Section  258  of  the  Act. 
Provisions  relating  to: 

The  conclusiveness  of  certificates  of  incorporation s.    22 

Restrictions  on  appointments  or  advertisement  of  directors      ........  s.    73 

Restrictions  on  commencement  of  business s.    88 

Returns  as  to  allotments s.    89 

Statutory  meetings s.     66 

The  particulars  as  to  directors  and  mortgage  debt,  and  the  statement  in  the  form 

of  a  balance  sheet  in  the  annual  summary s.     30 

The  appointment  and  remuneration,  and  powers  and  duties  of  auditors  s.s.  114,  115 

Obligations  of  companies  where  no  prospectus  is  issued s.     83 

Registration  of  mortgages  and  charges s.    95 

Filing  of  accounts  of  receiver  and  manager s.    97 

Notice  by  liquidator  in  voluntary  winding  up  of  his  appointment s.  180 

Rights  of  creditors  in  a  voluntary  winding  up s.  181 

Requirements  as  to  companies  established  outside  the  Isle  of  Man  and 

the  United  Kingdom s.  252 


Sixth  Schedule. 
Enactments  Repealed. 


Date  of 
Promulgation. 


Short  Title  of  Act. 


Extent  of  Repeal. 


1865— July  5. 
1872— July  6. 
1884— July  5. 
1892— July  5. 

1908— July  6. 


The  Companies  Act,  1865. 
The  Companies  Act,  1872. 
The  Companies  Act,  1884. 
The  Companies  Acts  Amendment 

Act,  1892. 
The  Companies  Act,  1908. 


The  whole  Act. 

The  whole  Act. 

The  whole  Act  except  section  22. 

The  whole  Act. 

The  whole  Act. 


Sale  of  Groods. 
An  Act  for  codifying  the  Law  relating  to  the  Sale  of  Goods  (5  th  July,  1895). 


(This  Act  is  identical  in  all  material  respects  with  the  Imperial  Sale  of  Goods 
Act,  1893,  [56  &  57  Vic.  c.  71].  The  parts  of  the  Imperial  Act  relating  to  Scot- 
land are  omitted.  Contracts  for  the  sale  of  goods  of  the  value  of  £5  or  upwards 
are  required  to  be  in  writing,  unless  there  is  part  performance.  The  Act  repeals 
The  Statute  of  Limitations,  1891,  §44,  which  required  contracts  for  the  sale  of  goods 
for  the  price  of  £5  and  upward  to  be  in  writing.  In  the  section  relating  to  inter- 
pretation of  terms  the  following  definitions,  among  Others,  are  given:  "Document 
of  title  to  goods"  includes  any  bUl  of  lading,  dock  warrant,  warehouse  keeper's 
certificate,  and  warrant  or  order  for  the  dehvery  of  goods,  and  any  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or  contract  of 
goods,  or  authorizing  or  purporting  to  authorize,  either  by  endorsement  or  by 
dehvery,  the  possession  of  the  document  to  transfer  or  receive  goods  thereby 
represented;  "Mercantile  Agent"  means  a  mercantile  agent  having,  in  the  custo- 
mary course  of  his  business  as  an  agent,  authority  either  to  sell  goods  or  to 
consign  goods  for  the  purpose  of  sale,  or  to  buy  goods  or  to  raise  money  on  the 
secmity  of  goods.) 

"Upon  the  sale  of  any  commodity,  the  receipt  of  the  smallest  sum  by  the  seller,  or  the 
delivery  of  a  handful  of  hay  or  straw  by  the  seller  to  the  purchaser  is  sufficient  to  bind  the  bar- 
gain; and  the  deemster  will  enforce  a  performance  thereof,  unless  there  was  a  manifest  impo- 
sition on  the  part  of  the  seller  in  his  description  of  the  commodity,  in  which  case  the  deemster 
will  order  the  thing  to  be  retimied,  and  the  consideration  money  restored."  —  Johnson,  View 
of  the  jurisprudence  of  the  Isle  of  Man,  p.  75. 
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Bills  of  Exchange. 

An  Act  to  codify  the  Law  relating  to  Bills  of  Exchange,  Cheques, 
and  Promissory  Notes  (5  th  July,  1884). 

(This  Act  is  identical  ia  all  material  respects  with  the  Imperial  Bills  of  Ex- 
change Act,  1882,  [45  &  46  Vic.  c.  41],  except  as  foUows:  1.  Where  an  instrument 
is  entitled  to  days  of  grace,  and  the  last  day  of  grace  falls  on  Sunday,  or  a  bank 
hoHday,  the  bill  is  due  and  payable  on  the  next  succeeding  business  day.  2.  Where 
a  bill  payable  to  order  on  demand  is  drawn  on  a  banker,  and  the  banker  on  whom 
it  is  drawn  pays  the  bill  in  good  faith  and  in  the  ordinary  course  of  business,  the 
banker  so  pajring  the  bill  is  deemed  to  have  paid  it  in  due  course,  even  though  it 
bears  a  forged  or  unauthorized  endorsement,  only  where  the  banker  acts  without 
neghgenee.  Bills  both  drawn  and  payable  within  the  British  Islands,  or  drawn 
within  the  British  Islands  upon  some  person  resident  therein,  are  inland  bills.  The 
term  "British  Islands"  means  any  part  of  the  United  Kingdom,  the  Isle  of  Man, 
Guernsey,  Jersey,  Aldemey,  and  Sark,  and  the  islands  adjacent  to  any  of  them, 
being  part  of  the  Dominions  of  Great  Britain.) 

A  promissory  note  given  for  a  gambling  debt  is  void.  —  M'Cliire  v.  Farrar,  (1802),  Bl.  25; 
Thaoker  v.  Curran,  (1840),  Bl.  200.  So  also  where  it  is  given  for  any  other  illegal  consideration. 
■ —  Kneale  v.  Kain,  (1838),  Bl.  132.  A  note  payable  on  demand,  given  in  part  consideration  of 
an  agreement  to  take  the  amount  in  nails  "in  the  course  of  the  summer"  is  enforceable.  There 
are  two  distinct  agreements.  —  Best  &  Alexander  v.  Dinwoody,  (1841),  Bl.  218.  A  note  payable 
on  a  day  certain  and  at  a  specified  place  must  be  presented  then  and  there,  and,  if  so  presented 
and  not  paid,  is  dishonoured.  The  mere  fact  that  the  maker  had  sought  to  pay  the  note  before 
it  was  due  at  the  same  place  is  immaterial.  —  Dumbell  v.  Cretney,  (1839),  Bl.  152.  There  ia 
no  interest  on  a  bill  of  exchange  unless  it  so  provides,  or  after  dishonour.  —  Skillicom  v.  Gawne, 
(1823),  Bl.  383. 


Bank  Holidays. 

An  Act  to  amend  the  Bankers  Act,  1872,  and  the  Registration  of 
Deeds  Act,  1847  (6th  July,  1908). 


Short  title.    1.  This  Act  may  as  The  Bank  Holidays  Act,  1908. 

[2.    Amends  Registration  of  Deeds  Act,  1847.] 

Amendment  of  the  Bankers  Act,  1872. 3.  There  shall  be  substituted  for  theSchedule 
to  the  Bankers  Act,  1872,  which  is  hereby  repealed,  the  second  Schedule  to  this  Act. 

Repeal  of  Acts.  4.  The  Acts,  or  parts  of  Acts,  set  forth  in  the  first  Schedijle 
hereto  are  hereby  repealed. 

Act  to  bind  the  Crown.   5.    This  Act  shall  be  binding  on  the  Crown. 


Schedules. 

First  Schedule. 
{Enactments  Bepealed.) 


Date  of  Promulgation. 

Short  Title  of  Act. 

Extent  of  Repeal. 

9  th  May,  1872. 

The  Bankers  Act,  1872. 

The  Schedule. 

Second  Schedule. 

Bank  Holidays  in  the  Isle  of  Man. 
Christmas  Day. 
Good  Friday. 

Any  day  appointed  by  proclamation  as  a  day  of  solemn  fasting  or  humiliation,  or  as  a  day 
of  public  thanksgiving. 
Easter  Monday. 
B  5 
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The  Monday  in  Whitsun  Week. 

The  fifth  day  of  July,  commonly  called  "Tynwald  Day". 
The  first  Monday  in  August. 
The  ninth  day  of  November. 
The  twenty-sixth  day  of  December. 
New  Year's  Day. 

If  the  9th  day  of  November,  the  26th  day  of  December,  New  Year's  Day,  or  Tynwald  Day 
faUs  on  a  Sunday,  the  next  following  Monday  shall  be  a  bank  hoUday. 

If  Christmas  Day  fall  on  a  Sunday,  the  next  following  Tuesday  shall  be  a  bank  holiday. 


Secret  Commissions. 

An  Act  for  the  better  Prevention  of  Corruption  in  the  Isle  of  Man 

(6  th  July,  1908). 


Short  title.  1.  This  Act  may  be  cited  as  The  Prevention  of  Corruption  Act,  1908. 

Interpretation  of  certain  terms  in  tWs  Act.  2.  In  this  Act,  if  not  inconsistent 
with  the  context,  the  following  terms  have  the  meanings  hereinafter  respectively 
assigned  to  them  (that  is  to  say) :  "Valuable  consideration"  includes  valuable  con- 
sideration of  any  kind;  "Principal"  includes  an  employer;  "Indictment"  includes 
information;  "Agent"  iacludes  any  person  employed  by  or  acting  for  another, 
or  any  person  serving  under  the  Crown,  or  under  the  Insular  Government,  or  imder 
any  local  authority,  corporation,  company.  Board  of  Guardians  of  the  Poor,  School 
Board  or  other  educational  authority;  or  any  Board  the  members,  or  any  of  the 
members,  of  which  are  appointed  by,  or  whose  appointment  requires  the  approval 
of  the  Tynwald  Court;  "Local  authority"  means,  for  the  borough  of  Douglas, 
the  Mayor,  Aldermen,  and  Burgesses  of  the  said  borough,  and  otherwise,  for  a 
town,  or  village  district,  or  parish  district,  the  Commissioners  of  the  district  under 
the  Local  Government  Act,  1886,  and  any  Act  amending  the  same;  "Summary  con- 
viction" means  a  conviction  before  a  high  baihff  or  two  justices. 

Punishment  of  corrupt  transactions  with  agents.  3.  1.  If  any  agent  corruptly 
accepts  or  obtains,  or  agrees  to  accept  or  attempts  to  obtain,  from  any  person,  for 
himself  or  for  any  other  person,  any  gift  or  consideration  as  an  inducement  or  reward 
for  doing  or  forbearing  to  do,  or  for  having,  after  the  passing  of  this  Act,  done  or 
forborne  to  do,  any  act  in  relation  to  his  principal's  affairs  or  business,  or  for  showing 
or  forbearing  to  show  favour  or  disfavour  to  any  person  in  relation  to  his  principal's 
affairs  or  business;  or  2.  If  any  person  corruptly  gives  or  agrees  to  give,  or  offers, 
any  gift  or  consideration  to  any  agent,  as  an  inducement  or  reward  for  doing  or 
forbearing  to  do,  or  for  having,  after  the  passing  of  this  Act,  done  or  forborne  to 
do,  any  act  in  relation  to  his  principal's  affairs  or  business  or  for  showing  or  for- 
bearing to  show  favour  or  disfavour  to  any  person  in  relation  to  his  principal's 
affairs  or  business;  or  3.  If  any  person  knowingly  gives  to  an  agent,  or  if  any  agent 
knowingly  uses,  with  intent  to  deceive  his  principal,  any  receipt,  account,  or  other 
document  in  respect  of  which  the  principal  is  interested,  and  which  contains  any 
statement  which  is  false,  or  erroneous,  or  defective  in  any  material  particular, 
and  which,  to  his  knowledge,  is  intended  to  mislead  the  principal,  he  shall  be  guilty 
of  a  misdemeanoiur,  and  shall  be  hable,  on  conviction  on  indictment,  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  two  years,  or  to  a  fine 
not  exceeding  five  hundred  pounds,  or  to  both  such  imprisonment  and  such  fine; 
or,  on  summary  conviction,  to  imprisonment,  with  or  without  hard  labour,  for 
a  term  not  exceeding  four  months,  or  to  a  fine  not  exceeding  fifty  pounds,  or  to. 
both  such  imprisonment  and  such  fine. 

Prosecution  of  offences.  4.  1.  A  prosecution  imder  this  Act  may  be  at  the 
suit  of  any  person  aggrieved,  or  of  an  inspector  of  poUce.  2.  A  prosecution  for  an 
offence  under  this  Act  shall  not  be  instituted  without  the  consent  of  the  Attorney- 
General.  3.  Every  information  for  an  offence  under  this  Act  shall  be  upon  oath. 
4.  Any  person  aggrieved  by  a  summary  conviction  under  this  Act  may  appeal  to 
the  Staff  of  Government  Division  of  the  High  Court  of  Justice  in  manner  provided 
by  section  14  of  the  Petty  Sessions  Act,  1864. 
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Bankruptcy. 

a)  An  Act  to  amend  the  Law  of  Bankruptcy  and  Insolvency 

(5th  July,  1892). 

Preliminary. 

Short  title.    1.   This  Act  may  be  cited  as  The  Bankruptcy  Code,  1892. 

Commencement  of  Act.  2.  This  Act  shall,  except  as  therein  otherwise  pro- 
vided, commence  and  come  into  operation  on  the  expiration  of  six  months  after 
the  promulgation  thereof. 

Repeal  of  enactments.  3.  The  Acts  set  forth  in  the  Schedule  hereto  are,  to 
the  extent  therein  specified,  repealed,  save  as  to  anything  done  before  the  commence- 
ment of  this  Act,  and  as  to  any  proceedings  under  the  said  Acts,  or  any  of  them, 
before  the  commencement  of  this  Act,  all  which  proceedings  shall  be  continued  as 
if  this  Act  had  not  been  passed. 

Interpretation  of  terms.  4.  In  this  Act,  and  the  general  rules  to  be  made  under 
the  authority  thereof,  unless  the  context  otherwise  requires:  "The  High  Court" 
means  the  High  Court  of  Justice;  "The  Court"  means  the  Court  for  the  time  being 
having  jurisdiction  inbankrupty;  "The  Appellate  Court"  means  the  Staff  of  Govern- 
ment Division  of  the  High  Court;  "Treasury"  means  the  Commissioners  of  Her 
Majesty's  Treasury;  "Affidavit"  includes  statutory  declarations  and  affirmations; 
"The  Bank"  means  the  the  bank  for  the  time  being  having  the  custody  of  moneys 
paid  into  the  High  Court  under  or  subject  to  the  rules  or  orders  of  such  Court; 
"Bankrupt"  means  a  person  who  may  be  adjudged  a  bankrupt,  and  also  any  debtor, 
by  or  against  whom  a  bankruptcy  petition  having  been  presented,  in  respect  of 
whose  estate  a  receiving  order  under  this  Act  may  be  made,  or  who  has  pursuant 
to  this  Act  made  a  composition  with  his  creditors  in  satisfaction  of  the  debts  due 
to  them  by  such  debtor,  or  a  scheme  of  arrangement  of  his  affairs;  "Bankruptcy" 
includes  insolvency,  and  also  any  such  composition  and  scheme  of  arrangement; 
"Available  act  of  bankruptcy"  means  any  act  of  bankruptcy  available  for  a  bank- 
ruptcy petition,  at  the  date  of  the  presentation  of  the  bankruptcy  petition;  "Bank- 
ruptcy petition"  means  a  petition  praying  that  a  debtor  may  be  adjudged  a  bankrupt; 
"Order  of  adjudication"  means  an  order  by  which  a  debtor  is  adjudged  a  bankrupt, 
whether  made  by  the  Court,  or  by  the  Appellate  Court;  "Debt  provable  in  bank- 
ruptcy" or  "provable  debt"  includes  any  debt  or  hability  by  this  Act  made  provable 
in  bankruptcy;  "Creditor"  includes  any  person  who  is  for  the  time  being  entitled 
to  enforce  a  judgment  for  the  payment  of  money,  and  also  the  personal  represen- 
tative of  a  deceased  creditor;  "Deed  of  arrangement"  means  a  deed  or  instrument 
made  in  respect  of  the  affairs  of  a  debtor  for  the  benefit  of  the  creditors  generally 
as  described  in  Part  VII.  of  this  Act.  "Goods"  include  aU  chattels  personal;  "Prop- 
erty" includes  money,  goods,  things  in  action,  land,  and  every  description  of  prop- 
erty, whether  real  or  personal,  and  whether  situate  in  this  Isle  or  elsewhere ;  also, 
obhgations,  and  every  description  of  estate,  interest,  and  profit,  present  or  future,  vested 
or  contingent,  arising  out  of  or  incident  to  property,  as  herein  defined ;  "Secured  cre- 
ditor" means  a  person  holding  a  mortgage,  charge,  or  Hen  on  the  property  of  the  debtor, 
or  any  part  thereof,  as  a  security  for  a  debt  due  to  him  from  the  debtor;  "Trustee" 
means  the  trustee  in  bankruptcy  of  a  debtor's  estate,  and  includes  an  official  trustee 
and  a  receiver,  or  manager  of  the  estate,  pending  the  appointment  of  a  trustee; 
"Coroner"  includes  lockman  and  any  officer  charged  with  the  enforcement  of  any 
execution,  or  with  the  execution  of  any  process;  "Indictment"  includes  information; 
"Prescribed"  means  prescribed  by  general  rules  to  be  made  as  in  this  Act  provided; 
but  where  no  such  rules  apply,  as  may  be  prescribed  by  order  of  the  Court. 

Part  I.    Acts  of  Bankruptcy  consequent  on  Adjudication. 

Acts  of  bankruptcy. 
Acts  of  bankruptcy.  5.  1.  A  debtor  commits  an  act  of  bankruptcy  in  each  of 
the  following  cases:  a)  If  in  this  Isle  or  elsewhere  he  makes  a  deed  of  arrangement; 
b)  If  in  this  Isle  or  elsewhere  he  makes  a  fraudulent  conveyance,  gift,  dehvery,  or 
transfer  of  his  property,  or  of  any  part  thereof,  or  if  he  fraudulently  creates  a  charge 
upon  his  property;  c)  If  in  this  Isle  or  elsewhere  he  makes  any  conveyance  or  transfer 
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of  his  property  or  any  part  thereof,  or  creates  any  charge  thereon  which  would 
under  this  or  any  other  Act  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt ;  d)  If  with  intent  to  defeat  or  delay  his  creditors  he  does  any  of  the  follow- 
ing things,  namely:  departs  out  of  this  Isle,  or,  being  out  of  this  Isle,  remains 
out  of  the  same,  or  departs  from  his  dwelling-house,  or  otherwise  absents  himself, 
or  begins  to  keep  house,  or  evades  the  process  of  any  of  the  Courts  thereof;  e)  If, 
under  execution  issued  agaiost  him,  his  goods  have  been  seized,  and  have  been 
either  sold  or  held  by  the  Coroner  for  fourteen  days,  without  any  proceeding  having 
been  taken  to  rehear  the  cause  or  appeal  from  the  judgment  in  respect  of  which 
such  execution  was  issued;  f)  If,  being  a  prisoner  for  debt,  he  presents  a  petition 
to  any  Court  having  jurisdiction  in  the  matter  seeking  to  be  discharged  from  im- 
prisonment, by  reason  of  his  inability  to  maintain  himself  or  pay  the  debt;  g)  If 
he  presents  a  petition  to  the  Court  to  have  himseK  adjudged  a  bankrupt,  or  files 
in  the  Court  a  declaration  of  his  inabihty  to  pay  his  debts;  h)  If  the  debtor  gives 
notice  to  any  of  his  creditors  that  he  has  suspended,  or  that  he  is  about  to  suspend, 
payment  of  his  debts;  i)  If  the  debtor  be  adjudged  bankrupt  in  the  United  Kingdom. 
Bankruptcy  proceedings  to  commence  by  petition.  6.  Proceedings  in  bank- 
ruptcy shall,  except  where  otherwise  directed  by  this  Act,  be  commenced  by  petition, 
in  this  Act  referred  to  as  a  "bankruptcy  petition." 

Adjudication  of  bankruptcy. 

Property  of  a  bankrupt  to  vest  in  a  trustee.  7.  1.  Where  the  debtor  is  adjudged 
bankrupt,  the  property  of  the  bankrupt  shall  become  divisible  among  his  creditors 
and  shall  vest  in  a  trustee,  to  be  appointed  by  the  Court;  but,  until  a  trustee  is 
appointed,  an  official  trustee  shall  be  nominated  by  the  Court  to  act  as  the  trustee 
for  the  piurposes  of  the  bankruptcy.  A  person  shall  be  deemed  not  fit  to  act  as 
trustee  where  he  has  been  previously  removed  from  the  office  of  trustee  of  a  bankrupt 
for  misconduct  or  neglect  of  duty.  2.  The  property  of  the  bankrupt  shall  pass 
from  trustee  to  trustee,  and  shall  vest  in  the  trustee  for  the  time  being  during  his 
continuance  in  office,  without  any  conveyance,  assignment,  or  transfer  whatever. 
3.  An  office  copy  of  the  appointment  of  the  trustee  shall,  as  to  the  law  for  the  time 
being  in  force  as  to  registration  or  recording  of  conveyances  or  assignment  of  prop- 
erty, be  deemed  to  be  a  conveyance  or  assignment  of  property,  and  may  be  registered 
and  recorded  accordingly. 

Receiving  order.  8.  The  Court  may,  if  it  be  shown  to  be  necessary  for  the  pro- 
tection of  the  estate,  at  any  time  after  the  presentation  of  a  bankruptcy  petition, 
and  before  an  order  of  adjudication  be  made,  by  order  (in  this  Act  referred  to  as 
a  receiving  order),  appoint  an  official  trustee  to  be  interim  receiver  of  the  property 
of  the  debtor,  or  of  any  part  thereof,  and  direct  him  to  take  immediate  possession 
thereof,  or  of  any  part  thereof. 

Stay  of  proceedings  against  a  debtor  on  presentation  of  a  bankruptcy  petition. 
9.  1.  On  the  making  of  an  order  of  adjudication,  no  creditor  to  whom  the  debtor 
is  indebted  in  respect  of  any  debt  provable  shall  have  any  remedy  against  the  person 
or  property  of  the  debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or 
other  legal  proceedings  with  respect  to  the  debt,  unless  with  the  leave  of  the  Court, 
and  on  such  terms  as  the  Court  may  impose.  2.  The  Court  may,  at  any  time  after 
the  presentation  of  a  bankruptcy  petition,  and  before  an  order  of  adjudication  be  made, 
stay  any  action,  judgment,  execution,  or  other  legal  process  against  the  person  or 
property  of  the  debtor,  and  any  Court  in  which  proceedings  are  pending  against 
a  debtor  may,  on  proof  that  a  bankruptcy  petition  has  been  presented  by  or  against 
the  debtor,  either  stay  the  proceedings,  or  allow  them  to  continue  on  such  terms 
as  it  may  think  just.  3.  But  this  section  shall  not  affect  the  power  of  any  secured 
creditor  to  realize,  or  otherwise  deal  with  his  security  in  the  same  manner  as  he 
would  have  been  entitled  to  realize  or  deal  with  it  if  this  section  had  not  been  passed. 

No  priority  under  execution  after  presentation  of  a  bankruptcy  petition.  10.  [As 
amended  by  Act  6th  July,  1903.]  From  the  time  of  the  presentation  of  a  bankruptcy 
petition  no  creditor  shall  thereafter,  so  long  as  the  bankruptcy  proceedings  under 
such  petition  be  pending,  gain  any  priority  by  reason  of  his  execution  having  been 
in  the  hands  of  the  coroner  or  lockman  to  be  executed ;  and  in  case  the  petition  be 
dismissed,  the  interval  of  time  between  the  presentation  and  dismissal  of  such 
petition  shall  not  be  included  in  the  twenty-one  days  for  the  purpose  of  section 
four  of  an  Act  of  Tynwald  promulgated  upon  the  1st  day  of  November,  1820,  and 
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intituled  "An  Act  for  the  better  enforcing  of  common  judgments  and  executions, 
and  for  altering  and  amending  the  law  relative  to  bail,  to  actions  of  debt  or  damage, 
and  for  the  relief  of  insolvent  debtors  in  the  said  Island." 

Discharge  of  bankrupt. 
Discharge  of  bankrupt.  11,  LA  bankrupt  may,  at  any  time  after  being  ad- 
judged bankrupt,  apply  to  the  Court  for  an  order  of  discharge,  and  the  Court  shall 
appoint  a  day  for  hearing  the  application.  The  application  shall  be  heard  in  open 
Court.  2.  On  the  hearing  of  the  appUcation  the  Court  shall  take  into  consideration 
the  bankrupt's  conduct  and  affairs,  and  may  either  grant  or  refuse  an  absolute 
order  of  discharge,  or  suspend  the  operation  of  the  order  for  a  specified  time,  or 
grant  an  order  of  discharge  subject  to  any  conditions  with  respect  to  any  earnings 
or  income  which  may  afterwards  become  due  to  the  bankrupt,  or  with  respect  to 
his  after-acquired  property,  or  grant  an  order  Umited  to  the  release  of  the  bankrupt 
from  imprisonment  and  UabiUty  to  imprisonment  for  any  debt  provable  in  bank- 
ruptcy, save  any  debt  or  UabiUty  from  which  the  bankrupt  is  not  released  by  an 
order  of  discharge  under  the  provisions  in  this  Act  contained:  Provided  that  the 
Court  shall  refuse  the  discharge  in  aU  cases  where  the  bankrupt  has  committed 
any  felony  or  misdemeanour  connected  with  his  bankruptcy  under  this  Act,  or  any 
Act  for  the  punishment  of  fraudulent  debtors  for  the  time  being  in  force ;  and  shall, 
on  proof  of  any  of  the  facts  hereinafter  mentioned,  either:  i)  Refuse  the  discharge; 
or  ii)  Suspend  the  discharge  for  a  period  of  not  less  than  two  years ;  or  iii)  Suspend  the 
discharge  until  a  dividend  of  not  less  than  ten  shillings  in  the  pound  has  been  paid 
to  the  creditors ;  or  iv)  Require  the  bankrupt,  as  a  condition  of  his  discharge,  to  con- 
sent to  a  judgment  being  entered  against  him  by  the  trustee  for  any  balance  or 
part  of  any  balance  of  the  debts  provable  under  the  bankruptcy  which  is  not  satis- 
fied at  the  date  of  the  discharge,  such  balance  or  part  of  any  balance  of  the  debts 
to  be  paid  out  of  the  future  earnings  or  after-acquired  property  of  the  bankrupt, 
in  such  manner  and  subject  to  such  conditions  as  the  Court  may  direct;  but  exe- 
cution shall  not  be  issued  on  the  judgment  without  leave  of  the  Court,  such  leave 
may  be  given  on  proof  that  the  bankrupt  has  since  his  discharge  acquired  property 
or  income  available  towards  payment  of  his  debts:  Provided,  that  if  at  any  time 
after  the  expiration  of  two  years  from  the  date  of  any  order  made  under  this  section, 
the  bankrupt  shall  satisfy  the  Court  that  there  is  no  reasonable  probabUity  of  his 
being  in  a  position  to  comply  with  the  terms  of  such  order,  the  Court  may  modify 
the  terms  of  the  order,  or  of  any  substituted  order,  in  such  manner  and  upon  such 
conditions  as  it  may  think  fit.  3.  The  facts  hereiabefore  referred  to  are:  a)  That 
the  bankrupt's  assets  are  not  of  a  value  equal  to  ten  shillings  in  the  pound  on  the 
amount  of  his  unsecured  habihtes,  unless  he  satisfies  the  Court  that  the  fact  that 
the  assets  are  not  of  a  value  equal  to  ten  shilMngs  in  the  pound  on  the  amount  of 
his  unsecured  habihties  has  arisen  from  circumstances  for  which  he  can  not  justly 
be  held  responsible;  b)  That  the  bankrupt  has  omitted  to  keep  such  books  of  account 
as  are  usual  and  proper  in  the  business  carried  on  by  him,  and  as  sufficiently  disclose 
his  business  transactions  and  financial  position  within  the  three  years  immediately 
preceding  his  bankruptcy;  c)  That  the  bankrupt  has  continued  to  trade  after  knowing 
himself  to  be  insolvent;  d)  That  the  bankrupt  has  contracted  any  debt  provable 
in  the  bankruptcy,  without  having  at  the  time  of  contracting  it  any  reasonable 
or  probable  ground  of  expectation  (proof  whereof  shall  he  on  him)  of  being  able 
to  pay  it;  e)  That  the  bankrupt  has  failed  to  account  satisfactorily  for  any  loss 
of  assets,  or  for  any  deficiency  of  assets  to  meet  his  habilities ;  f )  That  the  bankrupt 
has  brought  on  or  contributed  to  his  bankruptcy  by  rash  and  hazardous  specu- 
lations, or  by  unjustifiable  extravagance  in  hving,  or  by  gambling,  or  by  culpable 
neglect  of  his  business  affairs;  g)  That  the  bankrupt  has  put  any  of  his  creditors 
to  unnecessary  expense  by  a  frivolous  or  vexatious  defence  to  any  action  properly 
brought  against  lum;  h)  That  the  bankrupt  has  within  three  months  preceding 
the  date  of  the  receiving  order  or  order  of  adjudication  incurred  unjustifiable  ex- 
pense by  bringing  a  frivolous  or  vexatious  action;  i)  That  the  bankrupt  has  within 
three  months  preceding  the  date  of  the  receiving  order  or  order  of  adjudication, 
when  unable  to  pay  his  debts  as  they  become  due,  given  an  undue  preference  to 
any  of  his  creditors;  j)  That  the  bankrupt  has,  within  three  months  preceding  the 
date  of  the  receiving  order,  or  order  of  adjudication,  incurred  habihties  with  the 
view  of  making  his  assets  equal  to  ten  shillings  in  the  pound  on  the  amount  of  his 
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unsecured  liabilities;  k)  That  the  bankrupt  has  on  any  previous  occasion  been 
adjudged  bankrupt,  or  made  a  composition  or  arrangement  with  his  creditors; 
1)  That  the  bankrupt  has  been  guilty  of  any  fraud  or  fraudulent  breach  of 
trust.  4.  For  the  purposes  of  this  section,  a  bankrupt's  assets  shall  be  deemed 
of  a  value  equal  to  ten  shillings  in  the  pound  on  the  amount  of  his  unsecured 
habiUties,  when  the  Courtis  satisfied  that  the  property  of  the  bankrupt  has 
realised,  or  is  iikely  to  reahse,  or  with,  due  care  in  realisation  might  have  reaUsed, 
an  amount  equal  to  ten  shiUings  in  the  pound  of  his  unsecured  habilities.  5.  The 
powers  of  suspending  and  of  attaching  conditions  to  a  bankrupt's  discharge  may 
be  exercised  concurrently.  6.  A  discharged  bankrupt  shall,  notwithstanding  his 
discharge,  give  such  assistance  as  the  trustee  may  require  in  the  reaHzation  and 
distribution  of  such  of  his  property  as  is  vested  in  the  trustee,  and  if  he  fails  to  do 
so  he  shall  be  guilty  of  a  contempt  of  Court,  and  for  such  contempt,  on  the  appli- 
cation of  the  trustee,  shall  be  Uable  to  imprisonment  for  a  term  not  exceeding  three 
months;  and,  in  addition  thereto,  the  Court  may,  if  it  thinks  fit,  revoke  his  discharge, 
but  without  prejudice  to  the  validity  of  any  sale,  disposition,  or  payment  duly 
made  or  thing  duly  done  subsequent  to  the  discharge,  but  before  its  revocation. 

Fraudulent  settlements.  12.  In  either  of  the  following  cases  (that  is  to  say): 
1.  In  the  case  of  a  settlement  made  before  and  in  consideration  of  marriage  where 
the  settlor  is  not  at  the  time  of  making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement;  or  2.  In  the  case  of  any  covenant 
or  contract  made  in  consideration  of  marriage  for  the  future  settlement  on  or  for 
the  settlor's  wife  or  children  of  any  money  or  property  wherein  he  had  not  at  the 
date  of  his  marriage  any  estate  or  interest  (not  being  money  or  property  of  or  in 
right  of  his  wife);  if  the  settlor  is  adjudged  bankrupt  or  compounds  or  arranges 
with  his  creditors,  and  it  appears  to  the  Coiui;  that  such  settlement,  covenant, 
or  contract  was  made  in  order  to  defeat  or  delaj^  creditors,  or  was  unjustifiable 
having  regard  to  the  state  of  the  settlor's  affairs  at  the  time  when  it  was  made, 
the  Court  may  refuse  or  suspend  an  order  of  discharge,  or  grant  an  order  subject 
to  conditions,  or  refuse  to  approve  a  composition  or  arrangement,  as  the  case  may 
be,  in  like  manner  as  in  cases  where  the  debtor  has  been  guilty  of  fraud. 

Effect  of  order  of  discharge.  13.  1 .  An  order  of  discharge  shall  not  release  the 
bankrupt  from  any  debt  on  a  bond  or  a  recognizance  to,  or  to  a  person  on  behalf 
of,  or  in  trust  for,  the  Crown,  nor  from  any  debt  with  which  the  bankrupt  may  be  char- 
geable at  the  suit  of  the  Crown  or  of  any  person  for  any  offence  against  a  statute 
relating  to  any  branch  of  the  pubhc  revenue:  and  he  shall  not  be  discharged  from 
such  excepted  debts  unless  the  Treasury  certify  in  writing  their  consent  to  his  being 
discharged  therefrom;  neither  shall  an  order  of  discharge  release  the  bankrupt 
from  any  habibty  under  a  judgment  against  him  in  an  action  for  seduction,  or  under 
an  affiliation  order.  An  order  of  discharge  shall  not  release  the  bankrupt  from 
any  debt  or  habUity  incurred  by  means  of  any  fraud  or  breach  of  trust  to  which 
he  was  a  party,  nor  from  any  debt  or  habihty  whereof  he  has  obtained  forbearance 
by  any  fraud  to  which  he  was  a  party.  2.  An  order  of  discharge  shall  release  the 
bankrupt  from  aU  other  debts  provable  in  bankruptcy.  3.  An  order  of  discharge 
shall  be  conclusive  evidence  of  the  bankruptcy,  and  of  the  vahdity  of  the  proceedings 
therein,  and  in  any  proceedings  that  may  be  instituted  against  a  bankrupt  who 
has  obtained  an  order  of  discharge  in  respect  of  any  debt  from  which  he  is  released 
by  the  order,  the  bankrupt  may  plead  that  the  cause  of  action  occurred  before 
his  discharge,  and  may  give  this  Act  and  the  special  matter  in  evidence.  4.  An  order 
of  discharge  shall  not  release  any  person  who  at  the  date  of  the  receiving  order 
was  a  partner  or  co-trustee  with  the  bankrupt  or  was  jointly  bound  or  had  made 
any  joint  contract  with  him,  or  any  person  who  was  surety  or  in  the  nature  of  a 
surety  for  him. 

Discharge  may  be  annulled  if  obtained  by  fraud.  14.  If,  at  any  time  after  the 
discharge  of  a  debtor,  it  appears  to  the  Court,  on  the  application  of  any  person 
interested,  that  the  discharge  was  obtained  by  fraud,  the  Court  may  by  order  annul 
such  discharge. 

Composition  or  scheme  of  arrangement. 

Composition  or  scheme  of  arrangement  in  substitution  of  bankruptcy.  15.  1.  If 
the  debtor  at  any  time  after  a  receiving  order  or  order  of  adjudication  has  been 
made  submit  to  the  Court  a  proposal  for  a  composition  in  satisfaction  of  the  debts 
due  to  the  creditors  from  the  debtor,  or  a  proposal  for  a  scheme  of  arrangement 
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of  the  debtor's  affairs,  the  Court  may,  if  it  think  fit,  direct  the  trustee  to  summon, 
in  such  manner  as  the  Court  may  direct,  a  meeting  of  the  creditors  to  consider  such 
proposal.  2.  The  composition  or  scheme  shall  not  be  binding  on  the  creditors  unless 
it  is  confirmed  by  a  resolution  passed  by  creditors  representing  three-fourths  in 
value  of  aU  those  who  have  proved  their  claims,  nor  unless  it  be  approved  by  the 
Court.    Any  creditor  who  has  proved  his  claim  may  assent  or  dissent  from  such 
composition  or  scheme  by  a  letter  addressed  to  the  trustee  in  the  prescribed  form, 
and  attested  by  a  witness,  so  as  to  be  received  by  the  trustee  not  later  than  the  day 
preceding  such  meeting,  and  such  creditor  shall  be  taken  as  being  present  and  voting 
thereat.    3.  If  the  composition  or  scheme  of  arrangement  is  accepted  by  the  credi- 
tors at  such  meeting,  or  any  adjournment  thereof  (such  acceptance  being  embodied 
in  a  resolution  of  the  meeting,  verified  by  the  trustee),  the  trustee  or  the  debtor 
may  apply  to  the  Court  to  approve  it,  and  notice  of  the  time  appointed  for  hearing 
the  apphcation  shall  be  given  in  the  prescribed  manner,  or,  if  no  manner  be  pre- 
scribed, as  the  Court  may  direct.    4.  The  Court  shall,  before  approving  a  compo- 
sition or  scheme,  consider  the  terms  thereof,  and  the  conduct  of  the  debtor,  and 
also  any  objections  which  may  be  made  by  and  on  behalf  of  any  creditor.    5.  If 
the  Court  is  of  opinion  that  the  terms  of  the  composition  or  scheme  are  not  reasonable, 
or  are  not  calculated  to  benefit  the  general  body  of  creditors,  or  in  any  case  in  which 
the  Court  is  required  under  this  Act  where  the  debtor  is  adjudged  bankrupt  to 
refuse  his  discharge,  the  Court  shall,  or  if  any  such  facts  are  proved  as  would  under 
this  Act  justify  the  Court  in  refusing  qualifying,  or  suspending  the  debtor's  discharge, 
the  Court  may,  in  its  discretion,  refuse  to  approve  the  composition  or  scheme. 
6.  If  the  Court  approve  the  composition  or  scheme,  the  approval  shall  be  testified 
by  an  order  of  the  Court,  and,  if  the  debtor  has  been  previously  adjudged  bankrupt, 
the  Court  may  make  an  order  annulling  the  bankruptcy,  and  vesting  the  property  in 
the  debtor,  or  such  other  person  as  the  Court  may  appoint,  on  such  terms  and 
subject  to  such  conditions,  if  any,  as  the  Court  may  declare.    7.  A  composition  or 
scheme  accepted  and  approved  in  pursuance  of  this  section  shall  be  binding  on 
aU  the  creditors,  so  far  as  relates  to  any  debts  due  to  them  from  the  debtor  and 
provable  in  the  bankruptcy.    8.  The  provisions  of  a  composition  or  scheme  under 
this  section  may  be  enforced  by  the  Court  on  apphcation  by  any  person  interested, 
and  any  disobedience  of  an  order  of  the  Court  made  on  such  apphcation  shall  be 
deemed  a  contempt  of  court,  and  shall  be  punishable,  on  further  apphcation  by 
such  person,  with  imprisonment  for  any  period  not  exceeding  three  months.    9.  If 
default  is  made  in  the  payment  of  any  sum  of  money,  or  instalment,  due  in  pur- 
suance of  the  composition  or  scheme,  or  if  it  appears  to  the  Court  on  satisfactory 
evidence  that  the  composition  or  scheme  can  not,  in  consequence  of  legal  difficulties, 
or  for  any  sufficient  cause,  proceed  without  injustice  or  undue  delay  to  the  creditors 
or  to  the  debtor,  or  that  the  approval  of  the  Court  was  obtained  by  fraud,  the 
Court  may,  if  it  thinks  fit,  on  application  by  any  creditor,  adjudge  the  debtor  bank- 
rupt, and  annul  the  composition  or  scheme,  but  without  prejudice  to  the  vaUdity 
of  any  sale,  disposition,  or  payment  duly  made,  or  thing  duly  done  under  or  in 
pursuance  of  the  composition  or  scheme.    Where  a  debtor  is  adjudged  bankrupt 
mider  this  subsection  any  debt  provable  in  other  respects,  which  has  been  con- 
tracted before  the  date  of  the  adjudication,  shall  be  provable  in  the  bankruptcy. 
10.  If  under  or  in  pursuance  of  a  composition  or  scheme,  a  trustee  is  appointed 
to  administer  the  debtor's  property  or  manage  his  business.  Part  IV.  of  this  Act 
shall  apply  to  the  trustee  as  if  he  were  a  trustee  in  the  bankruptcy,  and  as  if  the 
terms  "bankruptcy,"   "bankrupt,"  and  "order  of  adjudication"  included  respec- 
tively a  composition  or  scheme  of  arrangement,  a  compounding  or  arranging  debtor, 
and  order  approving  the  composition  or  scheme.     11.  Part  III.  of  this  Act  shall, 
so  far  as  the  nature  of  the  case  and  the  terms  of  the  composition  or  scheme  admit, 
apply  thereto,  the  same  interpretation  being  given  to  the  words  "trustee,"  "bank- 
ruptcy," "bankrupt,"  and  "order  of  adjudication,"  as  in  the  last  preceding  sub- 
section.   12.  No  composition  or  scheme  shall  be  approved  by  the  Court  which  does 
not  provide  for  the  payment  in  priority  to  other  debts  of  all  debts  directed  to  be 
so  paid  in  the  distribution  of  the  property  of  a  bankrupt.     13.  Notwithstanding 
the  acceptance  and  approval  of  a  composition  or  scheme,  such  composition  or  scheme 
shall  not  be  binding  on  any  creditor  so  far  as  regards  a  debt  or  habihty  from  which, 
under  the  provisions  of  this  Act,  the  debtor  would  not  be  discharged  by  an  order 
of  discharge  in  bankruptcy,  unless  the  creditor  assents  to  the  composition  or  scheme. 
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14.  The  order  of  the  Court  approving  of  a  composition  or  scheme  shall  be  conclusive 
evidence  of  the  meeting  of  the  creditors  having  been  duly  held,  and  of  the  resolution 
of  such  meeting  having  been  duly  carried  and  passed  thereat. 

Part  II.  Disqualijications  of  Bankrupt. 
Disqualifications  of  bankrupts.  16.  1.  Where  a  debtor  is  adjudged  banln-upt 
he  shall,  subject  to  the  provisions  of  this  Act,  be  disqualified  for:  a)  Being  elected 
to,  or  sitting  or  voting  in  the  House  of  Keys,  or  on  any  committee  thereof,  or  of 
the  Tynwald  Court;  b)  Being  appointed  or  acting  as  a  justice  of  the  peace;  c)  Being 
elected  to,  or  holding,  or  exercising  the  office  of  commissioner  of  any  town  or  village 
district;  d)  Being  elected  to  or  holding  or  exercising  the  office  of  member  of  the 
Highway  Board,  or  Education  Board,  or  of  a  School  Committee.  2.  The  disquali- 
fication to  which  a  bankrupt  is  subject  under  this  section  shall  be  removed  and 
cease  if  and  when:  a)  The  adjudication  of  bankruptcy  against  him  is  annulled;  or 

b)  He  obtains  from  the  Court  his  discharge  with  a  certificate  to  the  effect  that 
his  bankruptcy  was  caused  by  misfortune  without  any  misconduct  on  his  part;  or 

c)  On  the  expiration  of  five  years  from  the  date  of  his  discharge.  The  Court  may 
grant  or  withhold  a  certificate  under  this  section  as  it  thinks  fit,  but  any  refusal 
of  such  certificate  shaU  be  subject  to  appeal. 

Vacating  of  seat  in  House  of  Keys.  17.  If  a  member  of  the  House  of  Keys  is 
adjudicated  a  bankrupt,  the  Court  shall  certify  the  same  to  the  Speaker  of  the 
House  of  Keys,  and  if  the  disqualifications  arising  from  the  adjudication  under 
this  Act  are  not  removed  within  six  months  from  the  date  of  the  order  of  adjudi- 
cation, the  Court  shall,  immediately  after  the  expiration  of  that  time,  certify  the 
same  to  the  Speaker  of  the  House  of  Keys,  and  thereupon  the  seat  of  the  member 
shall  be  vacant. 

Vacating  of  other  offices.  18.  If  a  person  be  adjudged  bankrupt  whilst  holding 
any  of  the  offices  mentioned  in  the  subsections  c)  and  d)  of  section  sixteen  hereof, 
his  office  shall  thereupon  become  vacant. 

Power  for  Court  to  annul  adjudication  in  certain  cases.  19.  1.  Where,  in  the 
opinion  of  the  Court,  a  debtor  ought  not  to  have  been  adjudged  bankrupt,  or  where 
it  is  proved  to  the  satisfaction  of  the  Court  that  the  debts  of  the  bankrupt  are  paid 
in  full,  the  Court  may,  on  the  appUcation  of  any  person  interested,  by  order,  annul 
the  adjudication.  2.  When  an  adjudication  is  annulled  under  this  section  all  sales 
and  depositions  of  property  and  payments  duly  made,  and  all  acts  theretofore 
done,  by  the  trustee,  or  other  person  acting  under  his  authority,  or  by  the  Court, 
shall  be  valid;  but  the  property  of  the  debtor  who  was  adjudged  bankrupt  shall 
vest  in  such  person  as  the  Court  may  appoint,  or  in  default  of  any  such  appointment 
revert  to  the  debtor  for  all  his  estate,  or  interest  therein,  on  such  terms  and  sub- 
ject to  such  conditions,  if  any,  as  the  Court  may  declare  by  order. 

Meaning  of  payment  of  debts  in  full.  20.  For  the  piu^oses  of  the  last  preceding 
section,  any  debt  disputed  by  a  debtor  shaU  be  considered  as  paid  in  full,  if  the 
debtor  enters  into  a  bond,  in  such  sum  and  with  such  sureties  as  the  Court  approves, 
to  pay  the  amount  to  be  recovered  in  any  proceeding  for  the  recovery  of  or  con- 
cerning the  debt,  with  costs,  and  any  debt  due  to  a  creditor  who  can  not  be  iden- 
tified shall  be  considered  as  paid  in  full  if  paid  into  Court. 

Part  III.    Administration  of  Property. 

Proof  of  debts. 

Description  of  debts  provable  in  bankruptcy.  21.  1.  Demands  in  the  nature 
of  unliquidated  damages  arising  otherwise  than  by  reason  of  a  contract,  promise, 
or  breach  of  trust,  shall  not  be  provable  in  bankruptcy.  2.  A  person  having  notice 
of  any  act  of  bankruptcy  available  against  the  debtor  shall  not  prove  under  the  order 
for  any  debt  or  habiUty  contracted  by  the  debtor  subsequently  to  the  date  of  his 
so  having  notice.  3.  Save  as  aforesaid,  all  debts  and  habiUties,  present  or  future, 
certain  or  contingent,  to  which  the  debtor  is  subject  at  the  date  of  the  order  of 
adjudication,  or  to  which  he  may  become  subject  before  his  discharge,  by  reason 
of  any  obligation  incurred  before  the  date  of  such  order,  shall  be  deemed  to  be  debts 
provable  in  bankruptcy.  4.  An  estimate  shall  be  made  by  the  trustee,  or  as  the 
Court  may  direct,  of  the  value  of  any  debt  or  UabiUty  provable  as  aforesaid  which 
by  reason  of  its  being  subject  to  any  contingency  or  contingencies,  or  for  any  other 
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reason,  does  not  bear  a  certain  value.  5.  If,  in  the  opinion  of  the  Court,  the  value 
of  the  debt  or  Uability  is  incapable  of  being  fairly  estimated,  the  Court  may  make 
an  order  to  that  effect,  and  thereupon  the  debt  or  UabiUty  shall,  for  the  purposes 
of  this  Act,  be  deemed  to  be  a  debt  not  provable  in  bankruptcy.  6.  If,  in  the  opinion 
of  the  Court,  the  value  of  the  debt  or  liability  is  capable  of  being  fairly  estimated, 
the  Court  may  direct  the  value  to  be  assessed  before  the  Court  itself,  without  the 
intervention  of  a  jury,  and  may  give  all  necessary  directions  for  this  purpose,  and 
the  amount  of  the  value  when  assessed  shall  be  deemed  to  be  a  debt  provable  in 
bankruptcy.  7.  "Liabihty"  shall,  for  the  purposes  of  this  Act,  include  any  com- 
pensation for  work  or  labour  done,  any  obligation,  or  possibiUty  of  an  obUgation, 
to  pay  money  or  money's  worth  on  the  breach  of  any  express  or  impUed  covenant, 
contract,  agreement,  or  undertaking,  whether  the  breach  does  or  does  not  occur, 
or  is  or  is  not  hkely  to  occur,  or  capable  of  occurring,  before  the  discharge  of  the 
debtor,  and  generally  it  shall  include  any  express  or  impUed  engagement,  agree- 
ment, or  undertaking,  to  pay,  or  capable  of  resulting  in  the  payment  of,  money, 
or  money's  worth,  whether  the  payment  is,  as  respects  amount,  fixe  dor  unhqui- 
dated;  as  respects  time,  present  or  future,  certain  or  dependent  on  any  one  con- 
tingency, or  on  two  or  more  contingencies ;  as  to  mode  of  valuation  capable  of  being 
ascertained  by  fixed  rules,  or  as  matter  of  opinion. 

Mutual  credit  and  set-off.  22.  Where  there  have  been  mutual  credits,  mutual 
debts,  or  other  mutual  dealings  between  a  debtor,  against  whom  an  order  of  ad- 
judication shall  be  made  under  this  Act,  and  any  other  person  proving  or  claiming 
to  prove  a  debt  under  such  order,  an  account  shall  be  taken  of  what  is  due  from 
the  one  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum  due 
from  the  one  party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and 
the  balance  of  the  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  but  a  person  shall  not  be  entitled  under  this  section  to  claim  the  benefit 
of  any  set  off  against  the  property  of  a  debtor  in  any  case  where  he  had  at  the  time 
of  giving  credit  to  the  debtor,  notice  of  an  act  of  bankruptcy  committed  by  the 
debtor,  and  available  against  him. 

Payment  of  claims.   23.    [1.  Is  repealed  by  Preferential  Payments  Act.  1908.] 

2.  In  the  case  of  partners  the  joint  estate  shall  be  appUcable  in  the  first  instance 
in  payment  of  their  joint  debts,  and  the  separate  estate  of  each  partner  shall  be 
appHcable  in  the  first  instance  in  payment  of  his  separate  debts.  If  there  is  a  surplus 
of  the  separate  estates  it  shall  be  dealt  with  as  part  of  the  joint  estate.  If  there  is 
a  surplus  of  the  joint  estate  it  shall  be  dealt  with  as  part  of  the  respective  separate 
estates  in  proportion  to  the  right  and  interest  of  each  partner  in  the  joint  estate. 

3.  Where  a  debt  includes  interest,  or  any  pecuniary  consideration  in  Ueu  of  in- 
terest, such  in  terest  or  consideration,  shall,  for  the  purposes  of  dividend,  be  cal- 
culated at  a  rate  not  exceeding  five  per  centum  per  annum,  without  prejudice  to 
the  right  of  a  creditor  to  receive  out  of  the  estate  any  higher  rate  of  interest  to  which 
he  may  be  entitled  after  all  the  debts  proved  in  the  estate  have  been  paid  in  full. 

4.  If  there  is  any  surplus  after  payment  of  the  debts,  it  shall  be  appUed  in  payment 
of  interest  from  the  date  of  the  receiving  order  at  the  rate  of  four  pounds  per 
centum  per  annum  on  aU  debts  proved  in  the  bankruptcy. 

Preferential  claim  in  case  of  apprenticeship.  24.  1.  Where  at  the  time  of  the 
presentation  of  the  bankruptcy  petition  any  person  is  apprenticed  or  is  an  articled 
clerk  to  the  bankrupt,  the  adjudication  of  bankruptcy  shall,  if  either  the  bankrupt 
or  apprentice  or  clerk  gives  notice  in  writing  to  the  trustee  to  that  effect,  be  a  com- 
plete discharge  of  the  indenture  of  apprenticeship  or  articles  of  agreement;  and 
if  any  money  has  been  paid  by  or  on  behalf  of  the  apprentice  or  clerk  to  the  bankrupt 
as  a  fee,  the  trustee  may,  on  the  appHcation  of  the  apprentice  or  clerk,  or  of  some 
other  person  on  his  behalf,  pay  such  sum  as  the  trustee,  subject  to  an  appeal  to 
the  Court,  thinks  reasonable,  out  of  the  bankrupt's  property,  to  or  for  the  use  of 
the  apprentice  or  clerk,  regard  being  had  to  the  amount  paid  by  him  or  on  his  be- 
half, and  to  the  time  during  which  he  served  with  the  bankrupt  under  the  indenture 
or  articles  before  the  commencement  of  the  bankruptcy,  and  to  the  other  circum- 
stances of  the  case.  2.  Where  it  appears  expedient  to  a  trustee,  he  may,  on  the 
application  of  any  apprentice  or  articled  clerk  to  the  bankrupt,  or  any  person  acting 
on  behalf  of  such  apprentice  or  articled  clerk,  instead  of  acting  under  the  preceding 
provisions  of  this  section,  transfer  the  indenture  of  apprenticeship  or  articles  of 
agreement  to  some  other  person. 
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Power  to  landlord  to  distrain  for  rent.  25.  Nothing  in  this  Act  contained,  nor 
any  disclaimer  under  the  39  th  section  of  this  Act,  shall  effect  the  right  of  any  land- 
lord under  the  provisions  of  the  Act  intituled  "An  Act  to  indemnify  Landlords 
in  their  Rents,"  promulgated  in  1753,  to  arrest  goods  and  effects  for  rent,  or  his 
right  of  preference  to  payment  of  the  whole  of  the  current  year's  rent. 

Property  available  for  payment  of  debts. 

Relation  back  of  trustee's  title.  26.  The  bankruptcy  of  a  debtor,  whether  the 
same  takes  place  on  the  debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors, 
shall  be  deemed  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  act 
of  bankruptcy  being  committed  on  which  an  order  of  adjudication  is  made  against 
him,  or,  if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bankruptcy  than 
one,  the  bankruptcy  shaU  be  deemed  to  have  relation  back  to,  and  to  commence 
at,  the  time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have  been  committed 
by  the  bankrupt  within  three  months  next  preceding  the  date  of  the  presentation 
of  the  bankruptcy  petition;  but  no  bankruptcy  petition  or  adjudication  shall  be 
rendered  iavahd  by  reason  of  any  act  of  banlmiptcy  anterior  to  the  debt  of  the 
petitioning  creditor. 

Description  of  bankrupt's  property  divisible  amongst  creditors.  27.  The  prop- 
erty of  the  bankrupt  divisible  amongst  his  creditors,  and  in  this  Act  referred  to 
as  the  property  of  the  bankrupt,  shall  not  comprise  the  following  particulars :  1 .  Prop- 
erty held  by  the  bankrupt  on  trust  for  any  other  person:  2.  The  tools  (if  any) 
of  his  trade  and  the  necessary  wearing  apparel  and  bedding  of  himself,  his  wife 
and  children,  to  a  value,  inclusive  of  tools  and  apparel  and  bedding,  not  exceeding 
twenty  pounds  in  the  whole :  But  it  shall  comprise  the  following  particulars :  i)  All 
such  property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on  him  before  his  discharge; 
and  ii)  The  capacity  to  exercise  and  to  take  proceeding  for  exercising  aU  such 
powers  in  or  over  or  in  respect  of  property  as  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit  at  the  commencement  of  his  bankruptcy  or  before 
his  discharge,  except  the  right  of  nomination  to  a  vacant  ecclesiastical  benefice; 
and  iii)  AH  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the  consent  and 
permission  of  the  true  owner,  under  such  circumstances  that  he  is  the  reputed 
owner  thereof;  provided  that  things  in  action  other  than  debts  due  or  growing 
due  to  the  bankrupt  in  the  course  of  his  trade  or  business,  shall  not  be  deemed 
goods  within  the  meaning  of  this  section. 

Effect  of  bankruptcy  on  antecedent  transactions. 

Rights  of  execution  creditors.  28.  [As  amended  by  Act  6  th  July  1903,  §  16.] 
Where  a  creditor  has  obtained  execution  which  can  be  enforced  against  the  prop- 
erty of  a  debtor,  he  shall  not  be  entitled  to  retain  the  benefit  of  the  execution 
against  the  trustee,  unless  the  execution  has  been  completed  by  seizure  and  sale, 
or  by  the  receipt  or  recovery  by  the  coroner  or  lockman  of  the  fuU  amount  of 
the  levy,  and  unless  such  execution  has  obtained  priority  in  law  before  the  date 
of  the  order  of  adjudication  and  before  notice  of  the  presentation  of  any  bank- 
ruptcy petition  by  or  against  the  debtor,  or  of  the  commission  of  any  available 
act  of  bankruptcy  by  the  debtor. 

Duties  of  coroner  as  to  property  taken  in  execution.  29.  [As  amended  by 
Act  6th  July,  1903,  §  16.]  a)  Where  any  property  of  a  debtor  is  taken  in  exe- 
cution and  before  such  execution  has  been  completed  by  the  sale  of  such  prop- 
erty, or  by  the  receipt  or  recovery  of  the  full  amoimt  of  the  levy,  or  when,  be- 
fore such  execution  has  obtained  priority  in  law,  notice  is  served  on  the  coroner 
or  lockman  holding  the  execution  that  an  order  of  adjudication  has  been  made 
against  the  debtor  or  a  bankruptcy  petition  presented  by  or  against  the  debtor, 
such  coroner  or  lockman  shall,  on  request,  deUver  to  the  trustee  the  property 
seized,  or  any  money  received  in  part  satisfaction  of  the  execution;  but  the 
costs  of  enforcing  the  execution  shall  be  a  first  charge  on  the  property  seized 
or  money  dehvered,  and  the  trustee  may  sell  the  property,  or  an  adequate  part 
thereof,  for  the  purpose  of  satisfying  the  charge,  b)  Where,  imder  an  execution 
in  respect  of  a  judgment  for  a  sum  exceeding  twenty  pounds,  the  property  of  a 
debtor  is  sold  or  money  is  paid  in  order  to  avoid  sale,  the  coroner  or  lockman  shall 
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deduct  his  costs  of  the  execution  from  the  proceeds  of  sale  or  the  money  paid,  and 
retain  the  balance  for  fourteen  days,  and  if  within  that  time  notice  is  served  on 
him  of  a  bankruptcy  petition  having  been  presented  against  or  by  the  debtor,  and 
an  order  of  adjudication  is  made  against  the  debtor  thereon,  or  on  any  other  petition 
of  which  such  coroner  or  lockman  has  notice,  such  coroner  or  lockman  shall  pay 
the  balance  to  the  trustee,  who  shall  be  entitled  to  retain  the  same  as  against  the 
execution  creditor,  c)  An  execution  levied  by  seizure  and  sale  on  the  property  of 
a  debtor  shall  not  be  invaUd  by  reason  only  of  its  being  an  act  of  bankruptcy,  and 
a  person  who  purchases  the  goods  in  good  faith  under  a  sale  by  the  coroner  or 
lockman  shall  in  aU  cases  acquire  a  good  title  to  them  against  the  trustee  in 
bankruptcy. 

Avoidance  of  voluntary  settlements.  30.  1.  Any  settlement  of  property  not 
being  a  settlement  made  before  and  in  consideration  of  marriage,  or  made  in  favour 
of  a  purchaser  or  incumbrancer  in  good  faith  and  for  valuable  consideration,  or 
a  settlement  made  on  or  for  the  wife  and  children  of  the  settlor  of  property  which 
has  accrued  to  the  settlor  after  marriage  in  right  of  his  wife,  shall,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the  date  of  the  settlement,  be  void  against 
the  trustee,  and  shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  date  of  the  settlement,  be  void  against  the  trustee  unless 
the  parties  claiming  under  the  settlement  can  prove  that  the  settlor  was  at  the 
time  of  making  the  settlement  able  to  pay  aU  his  debts  without  the  aid  of  the  prop- 
erty comprised  in  the  settlement,  and  that  the  interest  of  the  settlor  in  such  prop- 
perty  had  passed  to  the  trustee  of  such  settlement  on  the  execution  thereof.  2.  Any 
covenant  or  contract  made  in  consideration  of  marriage,  for  the  future  settlement 
on  or  for  the  settlor's  wife  or  children  of  any  money  or  property  wherein  he  had 
not  at  the  date  of  his  marriage  any  estate  or  interest,  whether  vested  or  contingent 
in  possession  or  remainder,  and  not  being  money  or  property  of  or  in  right  of  his 
wife,  shall,  on  his  becoming  bankrupt  before  the  property  or  money  has  been  actually 
transferred  or  paid  pursuant  to  the  contract  or  covenant,  be  void  against  the  trustee. 
3.  "Settlement"  shall  for  the  purposes  of  this  section  include  any  conveyance  or 
transfer  of  property. 

Avoidance  of  preferences  in  certain  cases.  31.  1.  Every  conveyance  or  transfer 
of  property,  or  charge  thereon  made,  every  payment  made,  every  obligation  in- 
curred, and  every  judicial  proceeding  taken  or  suffered  by  any  person  unable  to 
pay  his  debts  as  they  become  due  from  his  own  money  in  favour  of  any  creditor, 
or  any  person  in  trust  for  any  creditor,  with  a  view  of  giving  such  creditor  a  pre- 
ference over  the  other  creditors  shall,  if  the  person  making,  taking,  paying,  or 
suffering  the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition  presented 
within  four  months  after  the  date  of  making,  taking,  paying,  or  suffering  the  same, 
be  deemed  fraudulent  and  void  as  against  the  trustee;  and,  for  the  purposes  of 
this  section,  any  such  conveyance,  transfer,  or  charge,  shall  be  deemed  to  have 
been  made  on  the  day  of  the  actual  dehvery  thereof  to  the  creditor,  or  a  person 
in  trust  for  him;  or  on  the  day  of  the  same  being  recorded,  it  there  has  been  no 
previous  actual  delivery,  it  being  hereby  declared  that,  as  against  the  trustee,  no 
such  conveyance,  transfer,  or  charge  shall  be  vahd  by  reason  only  of  it  being  stated 
in  the  attesting  clause  that  such  conveyance,  transfer,  or  charge  had  been  deU- 
vered,  or  of  the  same  having  been  captioned,  or  of  constructive  dehvery  merely. 
2.  This  section  shall  not  affect  the  rights  of  a  purchaser,  payee,  or  incumbrancer, 
or  any  person  making  title  in  good  faith  and  for  valuable  consideration  through 
or  imder  a  creditor  of  the  bankrupt. 

Protection  of  bon§  fide  transactions  without  notice.  32.  Subject  to  the  foregoing 
provisions  of  this  Act  with  respect  to  the  effect  of  bankruptcy  on  an  execution, 
and  with  respect  to  the  avoidance  of  certain  settlements  and  preferences,-  nothing 
in  this  Act  shall  invahdate,  in  the  case  of  a  bankruptcy:  a)  Any  payment  by  the 
bankrupt  to  any  of  his  creditors,  b)  Any  payment  or  dehvery  to  the  banliupt, 

c)  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable  consideration, 

d)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt  for  valuable  con- 
sideration. Provided  that  both  the  following  conditions  are  complied  with,  namely : 
1.  The  payment,  dehvery,  conveyance,  assignment,  contract,  dealing,  or  trans- 
action, as  the  case  may  be,  takes  place  before  the  date  of  the  order  of  adjudication; 
and  2.  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the  payment,  deli- 
very, conveyance,  assignment,  contract,  dealing,  or  transaction  was  made,  exe- 
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cuted,  or  entered  into,  has  not,  at  the  time  of  the  payment,  delivery,  conveyance, 
assignment,  contract,  dealing,  or  transaction,  notice  of  any  available  act  of  bank- 
ruptcy committed  by  the  bankrupt  before  that  time. 

Realisation  of  property. 

Possession  of  property  by  trustee.  33.  1.  The  trustee  shall,  as  soon  as  may 
be,  take  possession  of  the  deeds,  books,  and  documents  of  the  bankrupt,  and  all 
other  parts  of  his  property  capable  of  manual  deUvery.  2.  The  trustee  shall,  in 
relation  to  and  for  the  purpose  of  acquiring  or  retaining  possession  of  the  property 
of  the  bankrupt,  be  in  the  same  position  as  if  he  were  a  receiver  of  the  property 
appointed  by  the  High  Court ;  and  the  Court  may,  on  his  appUcation,  enforce  such 
acquisition  or  retention  accordingly.  3.  Where  any  part  of  the  property  of  the 
bankrupt  consists  of  stock,  shares  in  ships,  shares,  or  any  other  property  trans- 
ferable in  the  books  of  any  company,  office,  or  person,  the  trustee  may  exercise 
the  right  to  transfer  the  property  to  the  same  extent  as  the  bankrupt  might  have 
exercised  it  if  he  had  not  become  bankrupt.  4.  Where  any  part  of  the  property 
of  the  bankrupt  consists  of  things  in  action,  such  things  shall  be  deemed  to  have 
been  duly  assigned  to  the  trustee.  5.  Any  treasurer  or  other  officer,  or  any  banker, 
attorney,  or  agent  of  a  bankrupt,  shall  pay  and  deUver  to  trustee  all  money  and 
securities  in  his  possession  or  power,  as  such  officer,  banker,  attorney,  or  agent, 
which  he  is  not  by  law  entitled  to  retain  as  against  the  bankrupt  or  the  trustee. 
If  he  does  not  he  shall  be  guilty  of  a  contempt  of  Court,  and  may  be  punished, 
on  the  appUcation  of  the  trustee,  with  imprisonment  for  any  period  not  exceeding 
three  months. 

Seizure  of  property  of  bankrupt.  34.  Any  person  acting  under  warrant  of 
the  Court  may  seize  any  part  of  the  property  of  a  bankrupt  in  the  custody  or  pos- 
session of  the  bankrupt  or  of  any  other  person,  and  with  a  view  to  such  seizure 
may  break  open  any  house,  building,  or  room  of  the  bankrupt  where  the  bankrupt 
is  supposed  to  be,  or  any  building  or  receptacle  of  the  bankrupt  where  any  of  his 
property  is  supposed  to  be;  and  where  the  Court  is  satisfied  that  there  is  reason 
to  beheve  that  property  of  the  bankrupt  is  concealed  in  a  house  or  place  not  be- 
longing to  him,  the  Court  may,  if  it  thinks  fit,  grant  a  search  warrant  to  any  con- 
stable or  officer  of  the  Court,  who  may  execute  it  according  to  its  tenor. 

Sequestration  of  ecclesiastical  benefice.  35.  1.  Where  a  bankrupt  is  a  beneficed 
clergyman,  the  trustee  may  apply  for  a  sequestration  of  the  profits  of  the  benefice, 
and  an  office  copy  of  the  appointment  of  the  trustee  shall  be  sufficient  authority 
for  the  granting  of  sequestration  without  any  writ  or  other  proceeding,  and  the  same 
shall  accordingly  be  issued  as  if  founded  on  a  judgment  against  the  bankrupt,  and 
shall  have  priority  over  any  other  sequestration  issued  after  the  commencement 
of  the  bankruptcy  in  respect  of  a  debt  provable  in  the  bankruptcy,  except  a  se- 
questration issued  before  the  date  of  the  receiving  order  by  or  on  behalf  of  a  person 
who  at  the  time  of  the  issue  thereof  had  not  notice  of  an  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available  for  grounding  a  receiving  order  against  him. 
2.  The  bishop  may,  if  he  think  fit,  appoint  to  the  bankrupt  such  or  the  hke  stipend 
as  he  might  by  law  have  appointed  to  a  curate  duly  Ucensed  to  serve  the  benefice 
during  a  vacancy  thereof,  and  the  sequestrator  shall  pay  the  sum  so  appointed  out 
of  the  profits  of  the  benefice  to  the  bankrupt,  by  quarterly  instalments,  whQe  he  per- 
forms the  duties  of  the  benefice.  3.  The  sequestrator  shall  also  pay  out  of  the  profits 
of  the  benefice  the  salary  payable  to  any  duly  licensed  curate  of  the  church  of  the 
benefice  in  respect  of  duties  performed  by  him  as  such  during  four  months  before 
the  date  of  the  receiving  order  not  exceeding  fifty  pounds.  4.  Nothing  in  this  section 
shall  prejudice  the  operation  of  the  Ecclesiastical  Residences  and  Dilapidations  Act, 
1879,  or  any  mortgage  or  charge  duly  created  under  any  Act  of  Tynwald  before 
the  commencement  of  the  bankruptcy  on  the  profits  of  the  benefice. 

Appropriation  of  portion  of  pay  or  salary.  36.  1.  Where  a  bankrupt  is  an 
officer  of  the  army  or  navy,  or  an  officer  or  clerk  or  otherwise  employed  or  engaged 
in  the  civil  service  of  the  Crown,  the  trustee  shall  receive  for  distribution  amongst 
the  creditors  so  much  of  the  bankrupt's  pay  or  salary  as  the  Court,  on  the  appU- 
cation of  the  trustee,  with  the  consent  of  the  chief  officer  of  the  department  under 
which  the  pay  or  salary  is  enjoyed,  may  direct.  Before  making  any  order  imder 
this  subsection  the  Court  shaU  communicate  with  the  chief  officer  of  the  depart- 
ment as  to  the  amount,  time,  and  manner  of  the  payment  to  the  trustee,  and  shaU 
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obtain  the  written  consent  of  the  chief  officer  to  the  terms  of  such  payment.  2.  [As 
amended  by  Act  6th  July,  1903,  §  18.]  Where  a  bankrupt  is  in  the  receipt  of  a 
salary  or  income  other  than  as  aforesaid,  or  is  entitled  to  any  half  pay,  or  pension, 
or  to  any  compensation  granted  by  the  Crown,  the  Court  on  the  application  of 
the  trustee,  may  from  time  to  time  make  such  order  as  it  thinks  just  for  the  payment 
of  any  part  of  the  salary,  income,  half  pay,  pension,  or  compensation  to  the  trustee 
to  be  applied  by  him  in  such  manner  as  the  Court  may  direct.  3.  Nothing  in  this 
section  shall  take  away  or  abridge  any  power  vested  in  any  authority  to  dismiss  a 
bankrupt,  or  to  declare  the  pension,  half  pay,  or  compensation  of  any  bankrupt  to 
be  forfeited. 

Actions  by  trustee  and  bankrupt's  partners.  37.  Where  a  member  of  a  partner- 
ship is  adjudged  bankrupt,  the  Court  may  authorise  the  trustee  to  commence  and 
prosecute  any  action  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner; 
and  any  release  by  such  partner  of  the  debt  or  demand  to  which  the  action  relates, 
unless  given  bona  fide  and  before  such  authority  was  given  by  the  Court,  shall 
be  void;  but  notice  of  the  appUcation  for  authority  to  commence  the  action  shall 
be  given  to  such  partner,  and  he  may  show  cause  against  it,  and  on  his  apphcation 
the  Court  may,  if  it  thinks  fit,  direct  that  he  shall  receive  his  proper  share  of  the 
proceeds  of  the  action,  and  if  he  does  not  claim  any  benefit  therefrom  he  shall  be 
indemnified  against  costs  in  respect  thereof  as  the  Court  directs. 

Actions  on  joint  contracts.  38.  Where  a  bankrupt  is  a  contractor  in  respect 
of  any  contract  jointly  with  any  person  or  persons,  such  person  or  persons  may 
sue  or  be  sued  in  respect  of  the  contract  without  the  joinder  of  the  bankrupt. 

Proceedings  in  partnership  name.  39.  Any  two  or  more  persons,  being  partners, 
or  any  person  carrying  on  business  under  a  partnership  name,  may  take  proceedings 
or  be  proceeded  against  under  this  Act  in  the  name  of  the  firm,  but  in  such  case 
the  Court  may,  on  apphcation  by  any  person  interested,  order  the  names  of  the 
persons  who  are  partners  in  such  firm  or  the  name  of  such  person  to  be  disclosed 
in  such  manner,  and  verified  on  oath,  or  otherwise  as  the  Court  may  direct. 

Disclaimer  of  onerous  property.  40.  1.  Where  any  part  of  the  property  of  the 
bankrupt  consists  of  land  of  any  tenure  burdened  with  onerous  covenants,  of  shares 
or  stock  in  companies,  of  unprofitable  contracts,  or  of  any  other  property  that  is 
unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding  the  possessor  thereof 
to  the  performance  of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money, 
the  trustee,  notwithstanding  that  he  has  endeavoured  to  sell  or  has  taken  posses- 
sion of  the  property,  or  exercised  any  act  of  ownership  in  relation  thereto,  but 
subject  to  the  provisions  of  this  section,  may,  by  writing  signed  by  him,  at  any  time 
within  three  months  after  the  first  appointment  of  a  trustee,  disclaim  the  property. 
Provided  that  where  any  such  property  shall  not  have  come  to  the  knowledge  of 
the  trustee  within  one  month  after  such  appointment,  he  may  disclaim  such  pro- 
perty at  any  time  within  three  months  after  he  first  became  aware  thereof.  2.  The 
disclaimer  shall  operate  to  determine,  as  from  the  date  of  disclaimer,  the  rights, 
interests,  and  UabiHties  of  the  bankrupt  and  his  property  in  or  in  respect  of  the  pro- 
perty disclaimed,  and  shall  also  discharge  the  trustee  from  all  personal  habihty  in 
respect  of  the  property  disclaimed  as  from  the  date  when  the  property  vested  in 
him,  but  shall  not,  except  so  far  as  is  necessary  for  the  piurpose  of  releasing  the 
bankrupt  and  his  property  and  the  trustee  from  Habihty,  affect  the  rights  or  Habi- 
lities  of  any  other  person.  3.  A  trustee  shall  not  be  entitled  to  disclaim  a  lease  without 
the  leave  of  the  Court,  except  in  any  cases  which  may  be  prescribed  by  general 
rules,  and  the  Court  may,  before  or  on  granting  such  leave,  require  such  notices 
to  be  given  to  persons  interested,  and  impose  such  terms  as  a  condition  of  granting 
leave,  and  make  such  orders  with  respect  to  fixtures,  such  tenant's  improvements, 
and  other  matters,  arising  out  of  the  tenancy  as  the  Court  thinks  just.  4.  The  trustee 
shall  not  be  entitled  to  disclaim  any  property  in  pursuance  of  this  section  in  any 
case  where  an  appUcation  in  writing  has  been  made  to  the  trustee  by  any  person 
interested  in  the  property  requiring  him  to  decide  whether  he  wiU  disclaim  or  not, 
and  the  trustee  has  for  a  period  of  twenty-eight  days  after  the  receipt  of  the  apph- 
cation, or  such  extended  period  as  may  be  aUowed  by  the  Court,  declined  or  neglec- 
ted to  give  notice  whether  he  disclaims  the  property  or  not;  and  in  the  case  of  a 
contract,  if  the  trustee,  after  such  apphcation  as  aforesaid,  does  not  within  the  said 
period  or  extended  period  disclaim  the  contract,  he  shall  be  deemed  to  have  adopted 
it.  5.  The  Court  may,  on  the  application  of  any  person  who  is.  as  against  the  trustee, 
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entitled  to  the  benefit  or  subject  to  the  burden  of  a  contract  made  with  the  bank- 
rupt, make  an  order  rescinding  the  contract  on  such  terms  as  to  payment  by  or  to 
either  party  of  damages  for  the  non-performance  of  the  contract,  or  otherwise, 
as  to  the  Court  may  seem  equitable,  and  any  damages  payable  imder  the  order 
to  any  such  person  may  be  proved  by  him  as  a  debt  under  the  banlaruptcy.  6.  The 
Court  may,  on  application  by  any  person  either  claiming  any  interest  in  any  dis- 
claimed property,  or  under  any  habihty  not  discharged  by  this  Act  in  respect  of 
disclaimed  property,  and  on  hearing  such  persons  as  it  thinks  fit,  make  an  order 
for  the  vesting  of  the  property  in  or  dehvery  thereof  to  any  person  entitled  thereto, 
or  to  whom  it  may  seem  just  that  the  same  should  be  delivered  by  way  of  com- 
pensation for  such  Habihty  as  aforesaid,  or  a  trustee  for  him,  and  on  such  terms 
as  the  Court  thinks  just ;  and  on  any  such  vesting  order  being  made,  the  property 
comprised  therein  shall  vest  accordingly  in  the  person  therein  named  in  that  behalf 
without  any  conveyance  or  assignment  for  the  purpose.  Provided  always,  that 
where  the  property  disclaimed  is  of  a  leasehold  nature,  the  Court  shall  not  make 
a  vesting  order  in  favour  of  any  person  claiming  under  the  bankrupt,  whether  as 
under-lessee  or  as  mortgagee  by  demise  except  upon  the  terms  of  making  such  person 
subject  to  the  same  HabiHties  and  obhgations  as  the  bankrupt  was  subject  to  under 
the  lease  in  respect  of  the  property  at  the  date  when  the  bankruptcy  petition  was 
fUed,  or  the  Court  may,  if  it  thinks  fit,  modify  such  terms  so  as  to  make  the  person 
in  whose  favour  the  vesting  order  is  made  subject  only  to  the  same  h abilities  and 
obhgations  as  if  the  lease  had  been  assigned  to  him  at  the  date  of  the  presentation 
of  the  bankruptcy  petition;  and  (if  the  case  so  required)  as  if  the  lease  had  com- 
prised only  the  property  in  the  vesting  order,  and  any  mortgagee  or  under-lessee 
declining  to  accept  a  vesting  order  upon  such  terms  shall  be  excluded  from  all  interest 
in  seciuity  upon  the  property,  and  if  there  shall  be  no  person  claiming  under  the 
bankrupt  who  is  willing  to  accept  an  order  upon  such  terms,  the  Court  shall  have 
power  to  vest  the  bankrupt's  estate  and  interest  in  the  property  in  any  person  liable 
either  personally  or  in  a  representative  character,  and  either  alone  or  jointly  with 
the  bankrupt  to  perform  the  lessee's  covenants  in  such  lease,  freed  and  discharged 
from  aU  estates,  incumbrances,  and  interests  created  therein  by  the  bankrupt.  7.  Any 
person  injured  by  the  operation  of  a  disclaimer  under  this  section  shall  be  deemed 
to  be  a  creditor  of  the  bankrupt  to  the  extent  of  the  injury,  and  may  accordingly 
prove  the  same  as  a  debt  under  the  bankruptcy. 

Powers  of  trustee  to  deal  with  property.  41.  Subject  to  the  provisions  of  this 
Act,  the  trustee  may  do  aU  or  any  of  the  following  things :  1.  Sell  all  or  any  part  of 
the  property  of  the  bankrupt  (including  the  goodwill  of  the  business,  if  any,  and 
the  book  debts  due  or  growing  due  to  the  bankrupt),  by  pubhc  auction  or  (with 
the  consent  of  the  Court)  by  private  contract,  with  power  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  seU  the  same  in  parcels;  2.  Give  receipts 
for  any  money  received  by  him,  which  receipts  shall  effectually  discharge  the  per- 
son paying  the  money  from  aU  responsibUity  in  respect  of  the  application  thereof; 
3.  Prove,  rank,  claim,  and  draw  a  dividend  in  respect  of  any  debt  due  to  the  bank- 
rupt; 4.  Exercise  any  powers  the  capacity  to  exercise  which  is  vested  in  the  trustee 
under  this  Act,  and  execute  any  powers  of  attorney,  deeds,  and  other  instruments 
for  the  purpose  of  carrying  into  effect  the  provisions  of  this  Act. 

Powers  exercisable  by  trustee  with  permission  of  Court.  42.  The  trustee  may, 
with  the  permission  of  the  Court,  do  all  or  any  of  the  following  things:  1.  Carry 
on  the  business  of  the  bankrupt,  as  far  as  may  be  necessary  for  the  beneficial  winding 
up  of  the  same ;  2.  Bring,  institute,  or  defend  any  action  or  other  legal  proceeding 
relating  to  the  property  of  the  bankrupt ;  3.  Employ  an  advocate,  soHcitor,  or  other 
agent  to  take  any  proceedings  or  do  any  business  which  may  be  sanctioned  by  the 
Court;  4.  Accept  as  the  consideration  for  the  sale  of  any  property  of  the  bankrupt 
a  sum  of  money  payable  at  a  future  time  subject  to  such  stipulations  as  to  security 
and  otherwise  as  the  Court  thinks  fit;  5.  Mortgage  or  pledge  any  part  of  the  prop- 
erty of  the  bankrupt  for  the  purpose  of  raising  money  for  the  payment  of  his  debts ; 
6.  Refer  any  dispute  to  arbitration,  compromise  all  debts,  claims,  and  Uabihties, 
whether  present  or  future,  certain  or  contingent,  hquidated  or  unUquidated,  sub- 
sisting or  supposed  to  subsist  between  the  bankrupt  and  any  person  who  may  have 
incurred  any  liabihty  to  the  bankrupt,  on  the  receipt  of  such  sums,  payable  at  such 
times,  and  generally  on  such  terms  as  may  be  agreed  on;  7.  Make  such  compro- 
mise or  other  arrangement  as  may  be  thought  expedient  with  creditors,  or  persons 
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claiming  to  be  creditors,  in  respect  of  any  debts  provable  under  the  bankruptcy; 
8.  Make  such  compromise  or  other  arrangement  as  may  be  thought  expedient  with 
respect  to  any  claim  arising  out  of  or  incidental  to  the  property  of  the  bankrupt, 
made  or  capable  of  being  made  on  the  trustee  by  any  person  or  by  the  trustee  on 
any  person;  9.  Divide  in  its  existing  form  amongst  the  creditors,  according  to  its 
estimated  value,  any  property  which,  from  its  peculiar  nature  or  other  special 
circumstances,  can  not  be  readily  or  advantageously  sold.  The  permission  given  for 
the  purposes  of  this  section  shall  not  be  a  general  permission  to  do  all  or  any  of  the 
above-mentioned  things,  but  shall  only  be  a  permission  to  do  the  particular  thing 
or  things  for  which  permission  is  sought  in  the  specified  case  or  cases.  And  the  per- 
mission given  by  this  section  for  the  employment  of  an  advocate,  soHcitor,  or  other 
agent,  must  be  permission  obtained  before  the  employment,  except  in  cases  of  ur- 
gency, and  in  such  cases  it  must  be  shown  that  no  undue  delay  took  place  in  ob- 
taining the  permission. 

Distribution  of  property. 

Declaration  and  distribution  of  dividends.  43.  [As  amended  by  Act  6  th  July, 
1903,  §  17.]  1.  After  making  provision  for  such  sum  as  may  be  necessary  for  the 
costs  of  administration  or  otherwise,  the  Court  shall,  on  the  application  of  the 
truistee,  make  an  order  declaring  that  a  dividend  shall  be  paid  to  such  creditors 
who  have  proved  their  debts,  and  in  pursuance  of  any  such  order  the  distribution 
shall  be  made,  as  nearly  as  may  be,  according  to  the  practice  in  the  Chancery  Divi- 
sion of  the  High  Court  in  matters  of  distribution  of  estates.  2.  The  first  dividend, 
if  any,  shall  be  declared  and  distributed  within  four  months  after  the  date  of  the 
order  of  adjudication,  unless  the  trustee  satisfies  the  Court  that  there  is  sufficient 
reason  for  postponing  the  declaration  to  a  later  date.  3.  Subsequent  dividends 
shall,  in  the  absence  of  sufficient  reason  to  the  contrary,  be,  on  the  application  of 
the  trustee,  declared  and  distributed  at  intervals  of  not  more  than  six  months.  4.  Be- 
fore applying  for  a  distribution  the  trustee  shall  cause  notice  of  his  intention  to  do 
so  to  be  advertised  in  the  manner  the  Court  may  direct,  and  shall  also  send  reason- 
able notice  thereof  to  each  creditor  mentioned  in  the  bankrupt's  statement  who 
has  not  proved  his  debt.  5.  When  a  dividend  has  been  declared  the  trustee  shall 
send  to  each  creditor  who  has  proved  a  notice  showing  the  amount  of  the  dividend 
and  when  and  how  it  is  payable,  and  a  statement  in  the  prescribed  form  as  to  the 
particulars  of  the  estate. 

Joint  and  separate  dividends.  44.  1.  Where  one  partner  of  a  firm  is  adjudged 
bankrupt,  a  creditor  to  whom  the  bankrupt  is  indebted  jointly  with  the  other  part- 
ners of  the  firm,  or  any  of  them,  shall  not  receive  any  dividend  out  of  the  separate 
property  of  the  bankrupt  until  all  the  separate  creditors  have  received  the  full 
amount  of  their  respective  debts.  2.  Where  joint  and  separate  properties  are 
being  administered,  dividends  of  the  joint  and  separate  properties  shall,  subject 
to  any  order  to  the  contrary  that  may  be  made  by  the  Court  on  the  appUcation 
of  any  person  interested,  be  declared  together;  and  the  expenses  of  and  incident 
to  such  dividends  shall  be  fairly  apportioned  between  the  joint  and  separate  pro- 
perties, regard  being  had  to  the  work  done  for  and  the  benefit  received  by  each 
property. 

Provisions  for  creditors  residing  at  a  distance,  etc.  45.  In  the  calculation  and 
distribution  of  a  dividend  provision  shall  be  made  for  debts  provable  in  bankruptcy 
appearing  from  the  bankrupt's  statements,  or  otherwise,  to  be  due  to  persons  resi- 
dent in  places  beyond  this  Isle,  that  in  the  ordinary  course  of  commimication  they 
have  not  had  sufficient  time  to  tender  their  proofs,  or  to  estabHsh  them  if  disputed, 
and  also  for  debts  provable  in  bankruptcy,  the  subject  of  claims  not  yet  determined. 
Provision  shall  also  be  made  for  any  disputed  proofs  or  claims,  and  for  the  expenses 
necessary  for  the  administration  of  the  estate  or  otherwise,  and,  subject  to  the 
foregoing  provisions,  all  money  in  hand  shall  be  distributed. 

Right  of  creditor  who  has  not  proved  debt  before  declaration  of  a  dividend. 
46.  Any  creditor  who  has  not  proved  his  debt  before  the  declaration  of  any  divi- 
dend or  dividends  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time  being 
in  Court  to  the  credit  of  the  bankruptcy  estate  available  for  dividend,  any  dividend 
or  dividends  he  may  have  faUed  to  receive  before  that  money  is  applied  to  the 
payment  of  any  future  dividend  or  dividends,  but  he  shall  not  be  entitled  to  disturb 
the  distribution  of  any  dividend  declared  before  his  debt  was  proved  by  reason 
that  he  has  not  participated  therein. 
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Final  dividend.  47.  WTien  the  trustee  has  realised  all  the  property  of  the  bank- 
rupt, or  as  much  thereof  as  can,  in  the  opinion  of  the  Ciourt,  be  realised  without 
needlessly  protracting  the  trusteeship,  he  shall  apply  to  the  Court  for  a  final  divi- 
dend to  be  declared,  but  before  so  doing  he  shall  give  notice  in  such  manner  as  the 
Court  may  direct  to  the  persons  whose  claims  to  be  creditors  have  been  notified 
to  him,  but  not  established  to  his  satisfaction,  that  if  they  do  not  establish  their 
claims  to  the  satisfaction  of  the  Court  within  a  time  Umited  by  the  notice,  he  will 
apply  to  have  a  final  dividend  made  without  regard  to  their  claims.  After  the  ex- 
piration of  the  time  so  limited,  or,  if  the  Court  on  appUcation  by  any  such  claimant 
grant  him  further  time  for  establishing  his  claim,  then,  on  the  expiration  of  such 
further  time,  the  property  of  the  bankrupt  shall  be  divided  among  the  creditors 
who  have  proved  their  debts,  without  regard  to  the  claims  of  any  other  persons. 

No  action  for  dividend.  48.  Where  money  is  paid  out  of  Court  to  the  trustee 
for  the  payment  of  dividends,  no  action  for  a  dividend  shall  He  against  the  trustee, 
but  if  the  trustee  refuses  to  pay  any  dividend  the  Court  may,  if  it  thinks  fit,  order 
him  to  pay  it,  and  also  to  pay  out  of  his  own  money  interest  thereon  for  the  time 
that  it  is  withheld,  and  the  costs  of  the  apphcation.  Such  order  shall  be  enforced 
by  execution. 

Power  to  allow  bankrupt  to  manage  property.  Allowance  to  banlirupt  for  mainte- 
nance or  service.  49.  1.  The  trustee,  with  the  permission  of  the  Court,  may  appoint 
the  bankrupt  himself  to  superintend  the  management  of  the  property  of  the  bank- 
rupt or  of  any  part  thereof,  or  to  carry  on  the  trade  (if  any)  of  the  bankrupt  for  the 
benefit  of  his  creditors,  and  in  any  other  respect  to  aid  in  administering  the  prop- 
erty in  such  manner  and  on  such  terms  as  the  trustee  may  direct.  2.  The  trustee 
may,  from  time  to  time,  with  the  permission  of  the  Court,  make  such  allowance 
as  he  may  think  just  to  the  bankrupt  out  of  his  property  for  the  support  of  the 
bankrupt  and  his  family,  or  in  consideration  of  his  services  if  he  is  engaged  in  wind- 
ing up  his  estate. 

Right  of  bankrupt  to  surplus.  50.  The  bankrupt  shall  be  entitled  to  any  sur- 
plus remaining  after  payment  in  full  of  his  creditors,  with  interest,  as  by  this  Act 
provided,  and  of  the  costs,  charges,  and  expenses  of  the  proceedings  under  the 
bankruptcy  petition. 

Trustee  to  furnish  list  of  creditors.  51.  The  trustee  shall,  whenever  required 
by  any  creditor  to  do  so,  furnish  and  transmit  to  such  creditor  by  post  a  list  of  the 
creditors,  showing  in  such  list  the  amount  of  the  debt  due  to  each  of  such  creditors. 
The  trustee  shall  be  entitled  to  charge  for  such  list  the  sum  of  threepence  per  page  of 
seventy-two  words,  together  with  the  cost  of  the  postage  thereof. 

Statement  of  accounts  to  be  furnished  if  required.  52.  Any  creditor,  with  the 
concurrence  of  one-sixth  in  number  of  the  creditors  (including  himself)  may  at  any 
time  call  upon  the  trustee  to  furnish  and  transmit  to  the  creditors  a  statement  of 
the  accounts  up  to  the  date  of  such  notice,  and  the  trustee  shall,  upon  receipt  of 
such  notice,  furnish  and  transmit  such  statement  of  accounts.  Provided  that  the 
person  at  whose  instance  the  accounts  are  furnished  shall  deposit  with  the  trustee 
a  sum  sufficient  to  pay  the  costs  of  furnishing  and  transmitting  the  accounts,  such 
sum  to  be  repaid  him  out  of  the  estate  if  the  Court  so  direct. 

Part  IV.    Trustees  in  Bankruptcy. 

Governor  to  appoint  official  trustees.  53.  1.  The  Governor  shall,  at  any  time 
before  the  commencement  of  this  Act,  and  from  time  to  time,  appoint  such  persons 
as  he  may  think  fit  to  be  official  trustees  of  debtors'  estates,  and  may  remove  any 
person  so  appointed  from  such  office.  Any  appointment  or  removal  hereunder 
shall  be  in  writing,  and  shall  be  filed  in  the  Rolls  Office.  2.  The  official  trustees 
shall  be  officers  of  the  Court,  and  shall  act  under  its  directions.  3.  Any  official  trustee 
may  be  appointed  as  official  receiver,  or  manager,  or  trustee  in  any  bankruptcy, 
and  he  shall  give  such  security  to  the  Crown  as  the  Court  may  direct. 

Deputy  for  official  receiver.  54.  The  Court  may,  from  time  to  time,  by  order, 
direct  that  any  official  trustee  shall  be  capable  of  discharging  the  duties  of  trustee 
during  any  temporary  vacancy  in  the  office,  or  during  the  temporary  absence  of 
any  official  trustee  through  illness  or  otherwise. 

Duties  of  official  trustee  as  regards  the  debtor's  conduct.  55.  As  regards  the 
debtor  and  his  estate,  it  shall  be  the  duty  of  the  trustee:   1.  To  investigate  the  con- 
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duct  of  the  debtor  and  to  report  to  the  Court,  stating  whether  there  is  reason  to 
believe  that  the  debtor  has  committed  any  offence  under  this  or  any  Act  for  the 
punishment  of  fraudulent  debtors  for  the  time  being  in  force,  or  which  would  Justify 
the  Court  in  refusing,  suspending,  or  qualifying  an  order  for  his  discharge;  2.  To 
make  such  other  reports  concerning  the  conduct  of  the  debtor  as  the  Court  may 
direct;  3.  To  take  such  part,  and  give  such  assistance,  in  relation  to  the  prose- 
cution of  any  fraudulent  debtor  as  the  Court  may  direct;  4.  For  the  purpose  of  his 
duties  as  interim  receiver  or  manager,  the  official  receiver  shall  have  the  same 
powers  as  if  he  were  a  receiver  or  manager  appointed  by  the  High  Court,  and 
shall  not,  unless  the  Court  otherwise  order,  incur  any  expense  beyond  such  as  is 
requisite  for  the  protection  of  the  debtor's  property  or  the  disposing  of  perishable 
goods ;  5.  Provided  that  when  the  debtor  can  not  in  the  opinion  of  the  Court  him- 
self prepare  a  proper  statement  of  affairs,  the  official  receiver  may,  under  the  direc- 
tion of  the  Court,  and  at  the  expense  of  the  estate,  employ  some  person  or  persons 
to  assist  in  the  preparation  of  the  statement  of  affairs;  6.  Every  official  receiver 
shall  account  to  the  Court  and  pay  over  all  moneys  and  deal  with  all  securities  in 
such  manner  as  the  Court  from  time  to  time  direct. 

Remuneration  of  trustee. 

Remuneration  of  trustee.  56.  1.  The  remuneration  of  a  trustee  in  bankruptcy 
shall  be  fixed  by  the  Covut  by  order,  and  shall  be  payable  out  of  the  amount  realised, 
after  deducting  any  sums  paid  to  secured  creditors  out  of  the  proceeds  of  their 
securities.  2.  The  order  shall  express  what  expenses  the  remuneration  is  to  cover, 
and  no  liability  shall  attach  to  the  bankrupt's  estate,  or  to  the  creditors,  in  respect 
of  any  expenses  which  the  remuneration  in  expressed  to  cover.  3.  A  trustee  shall 
not,  under  any  circumstances  whatever,  make  any  arrangements  for  or  accept  from 
the  bankrupt,  or  any  advocate,  solicitor,  auctioneer,  or  any  other  person  that  may 
be  employed  about  a  bankruptcy,  any  gift,  remuneration,  or  pecuniary  or  other 
consideration  or  benefit  whatever  beyond  the  remuneration  fixed  by  the  Court 
and  payable  out  of  the  estate,  nor  shall  he  make  any  arrangement  for  giving  up, 
or  give  up,  any  part  of  his  remuneration,  either  as  receiver,  manager,  or  trustee 
either  to  the  bankrupt,  or  any  sohcitor,  or  other  person  that  may  be  employed 
about  a  bankruptcy.  4.  Where  a  trustee  acts  without  remuneration  he  shall  be 
allowed  out  of  the  bankrupt's  estate  such  proper  expenses  incurred  by  him  in  or 
about  the  proceedings  of  the  bankruptcy  as  the  Court  may  approve. 

Costs. 

Allowance  and  taxation  of  costs.  57.  1.  Where  a  trustee  or  manager  receives 
remxmeration  for  his  services  as  such  no  payment  shall  be  allowed  in  his  accounts 
in  respect  of  the  performance  by  any  other  person  of  the  ordinary  duties  which  are 
required  by  statute  or  rules,  or  what  in  the  opinion  of  the  Court  ought  to  be  per- 
formed by  himself.  2.  Where  the  trustee  is  an  advocate  he  may  arrange  with  the 
Court  that  the  remuneration  for  his  services  as  trustee  shall  include  aU  professional 
services,  and  such  arrangement  shall  be  set  out  in  the  order  of  the  Court.  3.  AU 
bills  and  charges  of  advocates  shall  be  taxed  in  like  manner  as  bills  of  costs  of  ad- 
vocates are  now  taxed,  and  those  of  trustees,  managers,  accountants,  auctioneers, 
brokers,  and  other  persons  shall  be  taxed  by  the  Court,  and  no  payments  in  respect 
thereof  shall  be  allowed  in  the  trustee's  accounts  without  proof  of  such  taxation 
having  been  made.  The  Court  shall  satisfy  itseK  before  passing  such  bills  and  charges 
that  the  employment  of  such  advocates  and  other  persons,  in  respect  of  the  parti- 
cular matters  out  of  which  such  charges  arise,  has  been  duly  sanctioned;  and,  in 
the  case  of  biUs  and  charges  of  advocates  to  be  taxed  as  aforesaid,  the  Court  shall 
in  each  case  certify  that  such  bills  are  referred  for  taxation,  and  whether  as  costs 
of  a  superior  or  summary  Court,  and  whether  as  between  attorney  and  cUent  or 
party  and  party.  4.  Every  such  person  shall,  on  request  by  the  trustee  (which  re- 
quest the  trustee  shaU  make  a  sufficient  time  before  declaring  a  dividend),  deliver 
his  bill  of  costs  or  charges  to  the  proper  officer  for  taxation,  and  if  he  fails  to  do 
so  within  seven  days  after  receipt  of  the  request,  or  such  further  time  as  the  Court, 
on  application,  may  grant,  the  trustee  shall  declare  and  distribute  the  dividend 
without  regard  to  any  claim  by  him,  and  thereupon  any  such  claim  shall  be  for- 
feite'd  as  well  against  the  trustee  personally  as  against  the  estate. 
B  6 
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Receipts,  payments,  accounts,  avdit. 

Payment  of  money  into  bank.  58.  1.  Every  trustee  in  bankruptcy  shaU,  in  such 
manner  and  at  such  times  as  may  be  prescribed  or  as  the  Court  may  direct,  pay, 
with  the  privity  of  a  judge  of  the  Court,  the  money  received  by  him  into  the  bank 
to  the  credit  of  an  account  to  be  called  "The  Bankruptcy  Account  of  ," 

inserting  the  name  of  the  bankrupt.  2.  If  a  trustee  at  any  time  retains  for  more 
than  ten  days  a  sum  exceeding  twenty  pounds,  or  such  other  amount  as  the  Coiui; 
in  any  particular  case  authorises  him  to  retain,  then,  unless  he  explains  the  reten- 
tion to  the  satisfaction  of  the  Court,  he  shall  pay  interest  on  the  amount  so  retained 
in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall  have  no 
claim  for  remuneration,  and  may  be  removed  from  his  office  by  the  Court,  and  shall 
be  Hable  to  pay  any  expenses  occasioned  by  reason  of  his  default.  3.  The  accounts 
of  moneys  paid  into  Court  shall  be  kept  at  the  Rolls  Office,  in  like  manner  as  in  the 
case  of  other  moneys  paid  into  the  High  Court;  but  as  to  the  payment  of  money 
into  Court  in  bankruptcy  proceedings,  a  certificate  of  the  judge  of  the  Court  shall 
be  substituted  for  that  of  the  Clerk  of  the  Rolls,  a  duphcate  of  such  certificate  being 
in  each  case  forwarded  by  the  Court  to  the  Rolls  Office,  and  a  payment  of  money 
under  any  such  certificate  into  the  bank,  shall  be  deemed  to  be  a  payment  made 
with  the  privity  of  the  judge. 

Trustee  not  to  pay  into  private  account.  .59.  No  trustee  ia  a  bankruptcy  or  under 
any  composition  or  scheme  of  arrangement  shall  pay  sums  received  by  him  as  trustee 
into  his  private  banking  account. 

Accounts  of  trustee  to  be  filed  and  audited.  60.  1.  Every  trustee  shall,  at  such 
times  as  may  be  prescribed,  but  not  less  than  twice  in  each  year  during  his  tenure 
of  office,  return  to  the  Court  an  account  of  his  receipts  and  payments  as  such  trustee. 
2.  The  accoimts  shall  be  in  a  prescribed  form  and  shall  be  verified  by  a  statutory 
declaration  in  the  prescribed  form.  3.  The  Court  maj'  cause  the  accounts  so  sent 
to  be  audited,  and  for  the  purposes  of  the  audit  the  trvistee  shall  furnish  the  Court 
with  such  vouchers  and  information  as  the  Court  may  require,  and  the  Court 
may,  at  any  time,  require  the  production  of  and  inspect  any  books  or  accounts 
kept  by  the  trustee. 

The  trustee  to  furnish  list  of  creditors.  61.  The  trustee  shall,  whenever  required 
by  any  creditor  so  to  do,  and  on  payment  by  such  creditor  of  the  prescribed  fee, 
furnish  and  transmit  to  such  creditor  by  post  a  Ust  of  the  creditors,  showing  in 
such  list  the  amount  of  the  debt  due  to  each  of  such  creditors. 

Books  to  be  kept  by  trustee.  62.  The  trustee  shall  keep,  in  manner  prescribed, 
proper  books,  in  which  he  shall  from  time  to  time  cause  to  be  made  entries  or  minutes 
of  proceedings  at  meetings,  and  of  such  other  matters  as  may  be  prescribed,  and  any 
creditor  of  the  bankrupt  may,  subject  to  the  control  of  the  Court,  personally  or  by 
his  agent  inspect  any  such  books. 

Annual  statement  of  proceedings.  63.  1.  Every  trustee  in  a  bankruptcy  shall, 
from  time  to  time,  as  may  be  prescribed,  and  not  less  than  once  in  every  year  during 
the  continuance  of  the  bankruptcy,  transmit  to  the  Court  a  statement  showing 
the  proceedings  in  the  bankruptcy  up  to  the  date  of  the  statement,  containing  the 
prescribed  particulars,  and  made  out  in  the  prescribed  form.  2.  The  Court  may 
cause  the  statements  so  transmitted  to  be  examined,  and  shaU  call  the  trustee  to 
account  for  any  misfeasance,  neglect,  or  omission  which  may  appear  on  the  said 
statements  or  in  his  accounts  or  otherwise,  and  may  require  the  trustee  to  make 
good  any  loss  which  the  estate  of  the  banlirupt  may  have  sustained  by  the  mis- 
feasance, neglect,  or  omission.  3.  All  expenses  connected  with  the  audit  and  exa- 
mination under  this  section  and  section  60  shall  be  paid  out  of  the  bankrupt's  estate. 

Release  of  trustee. 
Release  of  trustee.  64.  1.  When  the  trustee  has  realised  all  the  property  of  the 
bankrupt,  or  as  much  thereof  as  can,  in  his  opinion,  be  realised  without  needlessly 
protracting  the  trusteeship,  or  has  ceased  to  act  by  reason  of  a  composition  having 
been  approved,  or  has  resigned,  or  has  been  removed  from  his  office,  the  Court 
shall,  on  his  appUcation,  and  after  such  notice  to  creditors,  or  any  of  them,  as  the 
Court  may  direct,  cause  a  report  on  his  accounts  to  be  prepared,  and,  on  his  com- 
plying with  all  the  requirements  of  the  Court,  shall  take  into  consideration  the  re- 
port, and  any  objection  which  may  be  urged  by  any  creditor  or  person  interested 
against  the  release  of  the  trustee,  and  shall  either  grant  or  withhold  the  release 
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accordingly.  2.  Where  the  release  of  a  trustee  is  withheld  the  Court  may,  on  the 
.apphcation  of  any  creditor  or  person  interested,  make  such  order  as  it  thinks  just, 
charging  the  trustee  with  the  consequences  of  any  act  or  default  he  may  have  done 
or  made  contrary  to  his  duty.  3.  Any  order  of  the  Court  releasing  the  trustee  shall 
discharge  him  from  all  liability  in  respect  of  any  act  done  or  defaxilt  made  by  him 
in  the  administration  of  the  affairs  of  the  bankrupt,  or  otherwise  in  relation  to  his 
conduct  as  trustee,  but  any  such  order  may  be  revoked  on  proof  that  it  was  obtained 
by  fraud  or  by  suppression  or  concealment  of  any  material  fact. 

Official  name. 
Official  name  of  trustee.   65.    The  trustee  may  sue  and  be  sued  by  the  official 
name  of  "the  trustee  of  a  bankrupt," 

inserting  the  name  of  the  bankrupt,  and  by  that  name  may  hold  property  of  every 
description,  make  contracts,  sue  and  be  sued,  enter  into  any  engagements  blading 
on  himself  and  his  successors  in  office,  and  do  all  other  acts  necessary  or  expedient 
to  be  done  in  the  execution  of  his  office. 

Control  over  trustee. 

Discretionary  powers  of  trustee  and  control  thereof.  66.  1.  Subject  to  the  pro- 
visions of  this  Act,  the  trustee  shall,  in  the  administration  of  the  property  of  the 
bankrupt  and  in  the  distribution  thereof  amongst  his  creditors,  have  regard  to  any 
directions  that  may  be  given  by  the  Court.  2.  The  trustee  may  apply  to  the  Court 
in  manner  prescribed  for  directions  in  relation  to  any  particular  matter  arising 
under  the  bankruptcy.  3.  Subject  to  the  provisions  of  this  Act  the  trustee  shaU. 
use  his  own  discretion  in  the  management  of  the  estate  and  its  distribution  among 
the  creditors. 

Appeal  to  Court  against  trustee.  67.  If  the  bankrupt  or  any  of  the  creditors, 
or  any  other  person,  is  aggrieved  by  any  act  or  decision  of  the  trustee,  he  may  apply 
to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  decision 
complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

Court  may  remove  a  trustee.  68.  The  Covat  shall  have  power,  on  the  appli- 
cation of  any  creditor,  and  on  cause  shown,  to  remove  a  trustee  of  a  bankruptcy 
estate,  and  to  appoint  another  trustee  in  his  place. 

Appeals,  etc. 
Appeals  in  bankruptcy.  69.  1.  The  Court  may  review,  rescind,  or  vary  any 
order  made  by  it  under  its  bankruptcy  jurisdiction.  2.  Orders  in  bankruptcy  matters 
shall,  at  the  instance  of  any  person  aggrieved,  be  subject  to  appeal  as  follows :  a)  An 
appeal  shall  he  from  the  order  of  the  Court  to  the  Appellate  Court;  b)  An  appeal 
shall,  with  the  leave  of  the  Appellate  Court,  but  not  otherwise,  he  from  the  order 
of  that  Court  to  Her  Majesty  in  Council;  c)  No  appeal  shall  be  entertained  except 
in  conformity  with  such  general  rules  as  may  be  for  the  time  being  in  force  in  rela- 
tion to  appeals. 

Part  V-    General  Rules,  etc. 

General  rules  to  be  made.  70.  1.  Subject  to  the  provisions  of  this  Act,  the 
Grovemor,  with  the  advice  and  assistance  of  the  Attorney- General  and  the  judges 
of  the  High  Court,  or  of  any  two  of  such  judges,  may,  at  any  time  after  the  promul- 
gation of  this  Act,  and  from  time  to  time,  make,  revoke,  or  alter  general  rules  for 
carrying  into  effect  the  purposes  of  this  Act,  for  regtilating  the  practice  and  pro- 
ceedings of  the  Court,  or  for  prescribing  fees  and  percentages  to  be  charged  for  or 
in  respect  of  proceedings  in  bankruptcy.  2.  Section  thirty-five  of  the  Isle  of  Man 
Judicature  Act,  1883,  and  section  seven  of  the  Judicature  Amendment  Act,  1889, 
shall  be  appUcable  to  the  general  rules  to  be  made  under  this  Act. 

Formal  defects. 
Formal  defect  not  to  invalidate  proceedings.  71.  1.  No  proceeding  in  bankruptcy 
shall  be  invahdated  by  any  formal  defect  or  by  any  irregularity,  unless  the  Court 
before  which  an  objection  is  made  to  the  proceeding  is  of  opinion  that  substantial 
injustice  has  been  caused  by  the  defect  or  irregularity,  and  that  the  injustice  can  not 
be  remedied  by  any  order  of  the  Court.  2.  No  defect  or  irregularity  in  the  appoint- 
ment of  the  trustee  shall  vitiate  any  act  done  by  him  in  good  faith. 

6* 
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The  Crown. 
Certain  provisions  to  bind  tlie  Crown.  72.  Save  as  herein  provided,  tlie  pro- 
visions of  this  Act  relating  to  the  remedies  against  the  property  of  a  debtor,  the 
effect  of  a  composition  or  scheme  of  arrangement,  and  the  effect  of  a  discharge 
shall  bind  the  Crown;  but  otherwise  nothing  in  this  Act  contained  shall  affect  the 
rights  of  the  Crown,  save  as  they  are  by  this  Act  expressly  affected. 

Transitory  provisions. 
Transfer  of  estates  on  vacancy  of  office  of  trustee  in  liquidation  under  the  Bank- 
ruptcy Act,  1872.  73.  In  every  liquidation  by  arrangement  under  the  Bankruptcy 
Act,  1872,  pending  at  the  commencement  of  this  Act,  if  at  any  time  after  the  com- 
mencement of  this  Act  there  is  no  trustee  acting  in  the  liquidation  by  reason  of 
death,  or  for  any  other  cause,  an  official  receiver  appointed  by  the  Court  for  that 
purpose  shall  become  and  be  the  trustee  in  the  liquidation,  and  the  property  of  the 
liquidating  debtor  shall  pass  to  and  vest  in  him  accordingly;  but  this  provision 
shall  not  prejudice  the  right  of  the  creditors  in  the  liquidation  to  appoint  a  new 
trustee,  in  manner  directed  by  the  Bankruptcy  Act,  1872,  or  the  rules  thereunder; 
and  on  such  appointment  the  property  of  the  Hquidating  debtor  shall  pass  to  and 
vest  in  the  new  trustee.  The  provisions  of  this  Act  with  respect  to  the  duties  and 
responsibilities  of  and  accounting  by  a  trustee  in  a  bankruptcy  under  this  Act 
shall  apply,  as  nearly  as  may  be,  to  a  trustee  acting  under  the  provisions  of  this 
section. 

Tranfer  of  outstanding  property  on  close  of  bankruptcy  or  liquidation.  74. 
Where  a  bankruptcy  or  Uquidation  by  arrangement  under  the  Bankruptcy  Act, 
1872,  has  been  or  is  hereafter  closed,  any  property  of  the  bankrupt  or  liquidating 
debtor  which  vested  in  the  trustee  and  has  not  been  realised  or  distributed  shall 
vest  in  such  person  as  may  be  appointed  by  the  Court  for  that  purpose,  and  he  shall 
thereupon  proceed  to  get  in,  reaHse,  and  distribute  the  property  in  like  manner 
and  with  and  subject  to  the  like  powers  and  obUgations,  as  far  as  applicable,  as  if 
the  bankruptcy  or  hquidation  were  continuing,  and  he  where  acting  as  trustee 
thereimder. 

Tranfer  of  estates  from  registrars  of  Court  to  official  receiver.  75.  In  every 
bankruptcy  under  the  Bankruptcy  Act,  1872,  pending  at  the  commencement  of  this 
Act,  where  a  registrar  of  the  Court  is  or  would  hereafter  but  for  this  enactment 
become  the  trustee  under  the  bankruptcy,  an  official  trustee  appointed  by  the 
Court  for  that  purpose  shall,  from  and  after  the  commencement  of  this  Act,  be  the 
trustee  in  the  place  of  the  registrar,  and  the  property  of  the  bankrupt  shall  pass 
to  and  vest  in  the  official  trustee  accordingly. 

Proceedings  under  Bankruptcy  Act,  1872,  sees.  95  and  96.  76.  After  the  pro- 
mulgation of  this  Act  no  Uquidation  or  composition  by  arrangement  under  sections  95 
and  96  of  the  Bankruptcy  Act,  1872,  shall  be  entered  into  or  allowed  without  the 
sanction  of  the  Court;  and  such  sanction  shall  not  be  granted  unless  the  compo- 
sition or  liquidation  appear  to  the  Court  to  be  reasonable  and  calculated  to  benefit 
the  general  body  of  creditors. 

Part  VI.    Relief  of  Imprisoned  Debtors. 

An  imprisoned  debtor  may  be  discharged  on  accounting  for  and  surrendering 
his  property.  77.  Any  imprisoned  debtor  may,  without  taking  proceedings  in  bank- 
ruptcy, by  petition  to  the  Court,  seek  to  be  discharged  from  imprisonment  under 
any  order  by  reason  of  his  inability  to  pay  or  secure  the  debt  for  which  he  may  be 
imprisoned,  which  petition  shall  be  heard  in  the  usual  way  with  all  convenient 
speed;  and,  on  the  hearing  of  such  petition,  or  after  due  notice  to  the  creditors  at 
whose  instance  the  orders  have  been  made  in  case  they  do  not  appear  at  such  hearing, 
the  Court  may,  on  being  satisfied  that  the  debtor  has  fully  accounted  for  all  his 
property  of  every  description,  and  if  the  Court  so  require,  on  the  debtor  executing 
to  the  satisfaction  of  the  Court  such  deed  or  deeds  of  assignment  of  all  property 
to  which  he  may  be  entitled  in  possession  or  otherwise  in  favour  of  any  trustee  or 
trustees  to  be  approved  by  the  Court  in  trust  for  the  benefit  of  the  creditors  of  the 
debtor  according  to  their  respective  rights,  order  the  debtor's  discharge  from  such 
his  imprisonment.  Provided  always:  1.  That  on  the  hearing  of  any  such  petition 
the  Court  mav,  on  consideration  of  the  circumstances  of  the  debtor,  instead  of  order- 
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ing  his  absolute  discharge  from  imprisonment  under  any  order,   suspend  the  en- 
forcement of  such  order  on  condition  that  the  debtor  pay  periodically,  and  in  such 
manner  as  the  Court  may  direct,  such  instalments  of  the  debt  as  may  be  agreed 
upon  by  the  parties,  or  fixed  by  the  Court.   In  case  the  debtor  fail  to  pay  any  such 
instalment,  it  shall  be  lawful  again  from  time  to  time  to  enforce  such  order,  if  for 
a  judgment  debt,  for  the  amount  or  balance  due  under  such  order,  or  where  judg- 
ment has  not  been  obtained  for  the  debt,  and  the  order  be  still  in  force,  to  enforce 
such  order  for  the  amount  claimed  or  for  which  the  debtor  might  be  liable  to  impri- 
sonment thereunder  had  he  not  been  discharged.    Where  judgment  for  the  debt 
has  not  been  obtained,  the  said  instalments  shall  be  paid  or  secured  in  such  manner 
as  may  be  agreed  upon  by  the  parties,  or  as  the  Court  may  direct ;  2.  That  a  general 
assignment  of  the  debtor's  property,  without  specification  thereof,  made  under  this 
section  shall  be  sufficient  in  law  to  vest  in  the  trustee  or  trustees  of  such  assignment 
all  property  of  the  debtor  capable  of  being  sold  or  transferred  by  him;    3.  That, 
notwithstanding  any  such  assignment,  the  future  property  of  the  debtor,  shall  at 
all  times  thereafter  be  liable  to  be  taken  under  execution  then  or  thereafter  to  be 
granted  for  the  debt  for  which  he  may  have  been  imprisoned,  or  for  so  much  as 
may  remain  unsatisfied;  but,  except  as  hereinbefore  mentioned,  he  shall  not  be 
again  Uable  to  imprisonment  for  the  same  debt;    4.  That  nothing  in  this  section 
contained  shall  prejudice  or  affect  the  proceedings  which  may  be  taken  by  or  against 
a  debtor  imder  the  law  for  the  time  being  in  force  in  relation  to  bankruptcy  or  in- 
solvency, or  the  right  of  a  debtor  to  obtain  under  any  such  law  an  absolute  discharge 
of  his  future  property  from  habiUty  to  his  debts;  but  no  assignment  of  a  debtor's 
property  under  this  section  shall  be  in  anywise  affected  or  rendered  void  or  voidable 
by  reason  of  bankruptcy  proceedings  being  taken  subsequently  against  the  debtor, 
or  of  the  debtor  being  subsequently  adjudicated  a  bankrupt;    5.  That  in  any  case 
of  a  debtor  seeking  rehef  under  this  section  in  respect  of  a  judgment  debt  for  which 
execution  has  not  been  awarded,  the  said  Court  shall,  as  heretofore  accustomed, 
on  the  hearing  of  the  petition  award  execution  for  the  amount  of  the  debt  and  costs, 
but  in  this  case  the  judgment  debtor  shaU  not  be  liable  to  imprisonment  again  for 
the  same  debt  by  reason  of  the  judgment  creditor  obtaining  a  return  of  no  effects 
to  discharge  the  execution  which  may  be  so  awarded;    6.  That  for  the  purposes 
of  this  section,   "debt"  shall  include  damages  and  costs  whether  payable  under 
judgment  or  claimed  in  a  suit,  and  also  the  amount  for  which  security  may  be  re- 
quired in  an  action  of  arrest  in  the  High  Court  against  the  putative  father  of  a 
bastard  child  to  obtain  security  for  unascertained  or  unhquidated  expenses,  past  or 
future,  in  connection  with  the  birth,  maintenance,  clothing,  education,  or  death  of 
such  child;  "debtor"  shall  include  the  defendant  in  an  action  or  suit  for  debt,  and 
any  person  imprisoned  for  debt,  and  although  judgment  for  the  debt  has  not  been 
given;  "order"  shall  mean  and  include  an  order  of  imprisonment,  a  writ  of  con- 
tempt for  non-payment  of  a  debt  under  a  judgment,  and  mesne  process  of  arrest 
for  debt;  and  "execution"  shall  mean  an  order  or  process  under  wMch  the  property 
of  a  debtor  is  liable  to  be  attached  and  sold.    But  provided  also,  that  a  person  im- 
prisoned for  a)  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  or  of  any  sum  of  money  for  non- 
payment whereof  a  fixed  term  of  imprisonment  is  awarded;    b)  Default  by  such 
person  as  a  trustee  or  acting  in  a  fiduciary  capacity,  and  ordered  to  pay  any  sum 
in  his  possession  or  under  his  control;    c)  Default  by  such  person  as  an  advocate 
or  solicitor  in  payment  of  costs  when  ordered  to  pay  costs  for  misconduct  as  such, 
or  in  payment  of  a  sum  of  money  when  ordered  by  a  Court  in  his  character  of  an 
advocate  or  solicitor;    d)  Default  in  payment  for  the  benefit  of  creditors  of  any 
portion  of  a  salary  or  other  income  in  respect  of  the  payment  of  which  any  Court 
having  jurisdiction  in  bankruptcy  is  authorized  to  make  an  order,   shall  not  be 
deemed  a  debtor  for  the  purposes  of  this  section. 

P(wt  VII.    Deed  of  Arrangement. 

Deed  of  arrangement  to  which  Act  applies.  78.  A  deed  of  arrangement  shall 
include  any  of  the  following  instruments,  made  by,  for,  or  in  respect  of  the  affairs 
of  a  debtor  for  the  benefit  of  the  creditors  generally,  otherwise  than  in  pursuance 
of  the  provisions  of  this  Act  relating  to  bankruptcy,  or  any  other  Act  for  the  time 
being  in  force  relating  to  bankruptcy  (that  is  to  say) :  a)  Assignment  of  property ; 
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b)  A  deed  of  or  agreement  for  a  composition ;  and  in  cases  where  creditors  of  a  debtor 
obtain  any  control  over  his  property  or  business ;  c)  A  deed  of  inspectorship  entered 
into  for  the  purpose  of  carrying  on  or  winding  up  a  business ;  d)  A  letter  of  licence 
authorizing  the  debtor  or  any  other  person  to  arrange,  carry  on,  realise,  or  dispose 
of  a  business,  with  a  view  to  the  payment  of  debts;  and  e)  Any  agreement  or  in- 
strument entered  into  for  the  purpose  of  carrying  on  or  winding  up  the  debtor's 
business,  or  authorising  the  debtor  or  any  other  person  to  manage,  carry  on, 
reahse,  or  dispose  of  the  debtor's  business,  with  a  view  to  the  payment  of  his 
debts. 

Registration  of  deed  of  arrangement.  79.  A  deed  of  arrangement  shall  be  void 
unless  the  same  shall  have  been  registered  in  the  office  for  registry  of  deeds  within 
seven  clear  days  after  the  first  execution  thereof  by  the  debtor  or  any  creditor, 
or  if  it  is  executed  in.  any  place  out  of  this  Isle  within  seven  clear  days  after  the  time 
at  which  it  would,  in  the  opinion  of  the  Registrar,  in  the  ordinary  course  of  post, 
arrive  in  this  Isle,  if  posted  one  week  after  the  execution  thereof ;  and  ia  the  latter 
case  there  shaU  be  added  to  the  certificate  or  memorandum  of  registration  by 
the  Registrar  a  statement  that  in  his  opinion  the  deed  has  been  duly  registered 
pursuant  to  this  Act. 

Extension  of  time  for  registration.  80.  The  Court,  upon  being  satisfied  that 
the  omission  to  register  a  deed  of  assignment  within  the  time  required  by  this  Act 
was  accidental,  or  due  to  inadvertence,  or  to  some  cause  beyond  the  control  of  the 
debtor,  may,  on  the  appUcation  of  any  person  interested,  and  on  such  terms  as  are 
just  and  expedient,  extend  the  time  for  such  registration. 

Time  for  registration.  81.  When  the  time  for  registering  a  deed  of  arrangement 
expires  on  a  Sunday,  or  other  day  on  which  the  registration  office  is  closed,  the 
registration  shall  be  vaUd  if  made  on  the  next  following  day  on  which  the  office 
is  open. 

Deed  of  arrangement  to  be  confirmed  by  the  Court.  82,  The  trustees  appointed 
by  a  deed  of  arrangement  shall  cease  to  be  trustees  unless  their  appoiatment 
is  confirmed  by  the  Court  on  an  apphcation  by  petition  for  such  confirmation,  to 
be  presented  within  three  days  after  the  registration  of  the  deed,  and  on  the  hearing 
of  such  petition  the  Court  shall  have  power  to  appoiat  trustees  other  than  those 
named  in  the  deed.  Notice  of  the  hearing  of  such  petition  shall  be  given  to  the 
debtor  and  trustees,  if  not  petitioners,  and  to  some  of  the  principal  creditors, 
and  otherwise  if  the  Court  see  fit.  If  it  appear  to  the  Court,  on  the  hearing 
of  the  petition,  that,  in  consequence  of  difficulties  as  to  the  appointment  of 
trustees,  or  for  any  sufficient  cause,  the  deed  of  arrangement  can  not,  without 
injustice  or  undue  delay  to  the  creditors  or  to  the  debtor,  be  carried  into  effect, 
the  Court  may  adjudge  the  debtor  a  bankrupt,  and  proceedings  may  be  had 
accordingly. 

Jurisdiction  of  Court  as  to  deeds  of  arrangement.  83.  The  Court  shall  have 
the  Hke  jurisdiction  with  respect  to  a  deed  of  arrangement  and  the  trustees  thereof, 
as  the  High  Court  has  with  respect  to  the  execution  of  trusts  under  any  deed  or 
wlQ,  and  the  administration  of  trust  property;  and  the  Court  shall  have  power 
summarily,  on  the  appUcation  of  any  trustee  of  a  deed  of  arrangement,  or  of  any 
creditor  of  the  debtor,  or  of  any  person  interested  in  the  trust  property  under  such 
deed,  in  order  to  ensure  a  fair  and  just  distribution  of  such  property  amongst  the 
creditors  according  to  their  respective  priorities  and  rights,  to  vary,  amend,  or  set 
aside  any  of  the  provisions  of  a  deed  of  arrangement  which  it  may  deem  inequi- 
table or  unjust;  also  to  remove  trustees,  and  to  fUl  up  vacancies  in  the  trust;  also, 
if  the  Court  think  it  advisable,  to  order  the  proceeds  of  the  trust  property  to  be 
paid  into  Court  for  distribution. 

Provisions  as  to  trustee  in  Part  IV.  to  be  applicable  to  trustees  of  deeds  of  arran- 
gement. 84.  Part  IV.  of  this  Act  shall  apply  to  the  trustee  of  a  deed  of  arrange- 
ment as  if  he  where  a  trustee  in  bankruptcy,  and  as  if  the  term  "bankruptcy"  and 
"bankrupt"  included  respectively  a  deed  of  arrangement,  and  the  debtor  to  whose 
affairs  such  deed  relates. 

Part  III.  as  to  administration  of  property  to  apply  to  property  administered 
under  a  deed  of  arrangement.  85.  Part  III.  of  this  Act  shall,  so  far  as  the  nature 
of  the  case  and  the  terms  of  the  deed  of  arrangement  admit,  apply  thereto,  the  same 
interpretation  being  given  to  the  words  "trustee,"  "bankruptcy,"  and  "bankrupt," 
as  in  the  last  preceding  section. 
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Part  VIII.    Fraudulent  Debtors. 

Offences  by  debtors.  86.  A  bankrupt  shall  in  each  of  the  cases  following  be 
deemed  guilty  of  a  misdemeanour,  and  on  conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  two  years,  with  or  without  hard  labour 
(that  is  to  say):  If,  with  intent  to  defraud:  1.  He  does  not,  to  the  best  of  his  know- 
ledge and  belief,  fully  and  truly  discover  to  the  trustee  all  his  property,  real  and  per- 
sonal, and  how,  and  to  whom,  and  for  what  consideration,  and  when  he  disposed 
of  any  part  thereof,  except  such  part,  as  has  been  disposed  of  in  the  ordinary  way 
of  his  trade  (if  any),  or  laid  out  in  the  ordinary  expense  of  his  family;  2.  He  does 
not  deliver  up  to  the  trustee,  or  as  he  directs,  all  such  part  of  his  real  and  personal 
property  as  is  in  his  custody  or  under  his  control,  and  which  he  is  required  by  law 
to  dehver  up;  3.  He  does  not  deUver  up  to  the  trustee,  or  as  he  directs,  all  books, 
documents,  papers,  and  writings  in  his  custody  or  under  his  control  relating  to  his 
property  or  affairs ;  4.  After  the  presentation  of  a  bankruptcy  petition  by  or  against 
him,  or  within  four  months  next  before  such  presentation,  he  conceals  any  part 
of  his  property  to  the  value  of  ten  pounds  or  upwards,  or  conceals  any  debt  due 
to  or  from  him;  5.  After  the  presentation  of  a  bankruptcy  petition  by  or  against 
him,  or  within  four  months  next  before  such  presentation,  he  fraudulently  removes 
any  part  of  his  property  of  the  value  of  ten  pounds  or  upwards;  6.  He  makes  any 
material  omission  in  any  statement  relating  to  his  affairs;  7.  Kiiowing  or  believing 
that  a  false  debt  has  been  proved  by  any  person  under  his  bankruptcy,  he  fails  for 
the  period  of  a  month  to  inform  such  trustee  as  aforesaid  thereof;  8.  After  the  pre- 
sentation of  a  bankruptcy  petition  by  or  against  him,  he  prevents  the  production 
of  any  book,  document,  paper,  or  writing,  affecting  or  relating  to  his  property  or 
affairs;  9.  After  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  or 
within  four  months  next  before  such  presentation,  he  conceals,  destroys,  muti- 
lates, or  falsifies,  or  is  privy  to  the  concealment,  destruction,  mutilation,  or  falsi- 
fication of  any  book  or  document  affecting  or  relating  to  his  property  or  affairs; 
10.  After  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  or  within 
four  months  next  before  such  presentation,  he  makes  or  is  privy  to  the  making  of 
any  false  entry  in  any  book  or  document  affecting  or  relating  to  his  property  or 
affairs;  11.  After  the  presentation  of  a  bankruptcy  petition  by  or  against  him, 
or  within  four  months  next  before  such  presentation,  he  fraudulently  parts  with, 
alters,  or  makes  any  omission,  or  is  privy  to  the  fraudulently  parting  with,  altering, 
or  making  any  omission  in  any  document  affecting  or  relating  to  his  property  or 
affairs;  12.  After  the  presentation  of  a  bankruptcy  petition  by  or  against  him, 
or  at  any  meeting  of  his  creditors  within  four  months  next  before  such  presentation, 
he  attempts  to  account  for  any  part  of  his  property  by  fictitious  losses  or  expenses ; 
13.  Within  four  months  next  before  the  presentation  of  a  bankruptcy  petition  by 
or  against  him,  he,  by  any  false  representation  or  other  fraud,  has  obtained  any 
property  on  credit  and  has  not  paid  for  the  same;  14.  Within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  he  obtains  under 
the  false  pretence  of  carrying  on  business  and  deahng  in  the  ordinary  way  of  his 
trade  any  property  on  credit  and  has  not  paid  for  the  same ;  15.  Within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  he  pawns, 
pledges,  or  disposes  of,  otherwise  than  in  the  ordinary  way  of  his  trade,  any  prop- 
erty which  he  has  obtained  on  credit  and  has  not  paid  for;  16.  He  is  guilty  of  any 
false  representation,  or  other  fraud  for  the  purpose  of  obtaining  the  consent  of  his 
creditors,  or  any  of  them,  to  any  agreement  with  reference  to  his  affairs  or  his  bank- 
ruptcy; 17.  After  the  presentation  of  a  bankruptcy  petition  by  or  against  him, 
or  within  four  months  before  such  presentation,  he  quits  this  Isle  and  takes  with 
him,  or  attempts  or  makes  preparations  for  quitting  this  Isle,  and  for  taking  with 
him  any  part  of  his  property  to  the  amount  of  twenty  pounds  or  upwards,  which 
ought  by  law  to  be  divided  amongst  his  creditors. 

Undischarged  bankrupt  obtaining  credit  to  extent  of  £  20  to  be  guilty  of 
misdemeanour.  87.  Where  an  undischarged  bankrupt  who  has  been  adjudged 
bankrupt  obtains  credit  to  the  extent  of  twenty  poimds  or  upwards  from 
any  person  without  informing  such  person  that  he  is  an  undischarged  bankrupt, 
he  shall  be  guilty  of  a  misdemeanour,  and  on  conviction  thereof  shall  be  liable 
to  be  imprisoned  for  any  time  not  exceeding  two  years,  with  or  without  hard 
laboiu:. 
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Penalty  for  fraudulently  obtaining  credit,  etc.  88.  Any  person  shall,  in  each 
of  the  cases  following  be  deemed  guilty  of  misdemeanour,  and  on  conviction  thereof 
shall  be  liable  to  be  imprisoned  for  any  period  not  exceeding  one  year,  with  or  with- 
out hard  labour  (that  is  to  say):  1.  If  in  incurring  any  debt  or  liability  he  has  ob- 
tained credit  under  false  pretences,  or  by  means  of  any  other  fraud;  2.  If  he  has, 
with  intent  to  defraud  his  creditors,  or  any  of  them,  made  or  caused  to  be  made 
any  gift,  deUvery,  or  transfer  of,  or  any  charge  on,  his  property ;  3.  If  he  has,  with 
intent  to  defraud  his  creditors,  concealed  or  removed  any  part  of  his  property  since 
or  within  two  months  before  the  date  of  any  unsatisfied  judgment  or  order  for 
payment  of  money  obtained  agaiast  him. 

Making  false  claim,  etc.,  a  misdemeanour.  89.  If  any  creditor  in  a  bankruptcy 
wilfully,  and  with  intent  to  defraud,  makes  any  false  claim,  or  any  proof,  declara- 
tion, or  statement  of  account  which  is  untrue  in  any  material  particular,  he  shall 
be  guilty  of  a  misdemeanour  punishable  with  imprisonment  for  any  time  not  exceed- 
ing one  year,  with  or  without  hard  labour. 

Debts  incurred  by  fraud.  90.  Where  a  debtor  makes  any  arrangement 
or  composition  with  his  creditors,  he  shall  remain  Uable  for  the  unpaid  balance 
of  any  debt  which  he  incurred  or  increased,  or  whereof  before  the  date  of  the 
arrangement  or  composition  he  obtained  forbearance  from  a  creditor  by  any 
fraud. 

Criminal  liability  after  discharge  or  composition.  91.  Where  a  debtor  has  been 
guilty  of  any  criminal  offence  he  shall  not  be  exempt  from  being  proceeded  against 
therefor  by  reason  that  he  has  obtained  his  discharge,  or  that  a  composition  or  scheme 
of  arrangement  has  been  accepted  or  approved. 

Form  of  indictment.  92.  In  an  indictment  for  an  offence  under  this  Act,  it 
shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged  in  the  words 
of  this  Act,  specifyng  or  as  near  thereto  as  circumstances  admit,  without  alleging 
or  setting  forth  any  debt,  act  of  bankruptcy,  trading  adjudication,  or  any  proceed- 
ing in,  or  order,  warrant,  or  document  of,  any  Court;  and  it  shall  be  sufficient 
in  any  indictment  under  this  Act,  where  it  shall  be  necessary  to  allege  an  intent 
to  defraud,  to  allege  that  the  party  accused  did  the  act  charged  with  intent  to  de- 
fraud, without  alleging  an  intent  to  defraud  any  particular  person;  and  on  the 
trial  of  the  indictment  it  shall  not  be  necessary  to  prove  an  intent  to  defraud  any 
particular  person;  but  it  shall  be  sufficient  to  prove  that  the  party  accused  did  the 
act  with  an  intent  to  defraud. 

A  magistrate  before  whom  a  person  is  charged  may  consider  evidence  as  to 
guilty  intent.  93.  When  any  person  is  charged  with  any  offence  under  this  Act 
before  any  high-bailiff  or  justice  of  the  peace,  such  high-bailiff  or  justice  shall  take 
into  consideration  any  evidence  adduced  before  him  to  show  that  the  act  charged 
was  not  committed  with  a  guilty  intent. 

Power  for  Court  to  commit  for  trial.  94.  Where  there  is,  in  the  opinion  of  the 
Court,  ground  to  believe  that  the  bankrupt  or  any  other  person  has  been  guilty 
of  any  offence  which  is  by  statute  made  a  misdemeanour  in  cases  of  bankruptcy, 
the  Court  may  commit  the  bankrupt  or  such  other  person  for  trial,  or  may  direct 
that  such  bankrupt  or  other  person  be  taken  into  custody  and  brought  before  a 
high-bailiff  or  a  justice  of  the  peace,  who  shall  inquire  into  the  offence  charged  in 
like  manner  as  in  the  case  of  other  indictable  offences. 

Punishments  under  this  Act  cumulative.  95.  Where  any  person  is  liable  under 
any  other  Act  of  Tynwald  to  any  punishment  or  penalty  for  any  offence  made 
punishable  by  this  Act,  such  person  may  be  proceeded  against  under  such  other 
Act  of  Tynwald,  or  under  this  Act,  so  that  he  be  not  punished  twice  for  the  same 
offence. 
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Schedule. 

Enactments  repealed. 


Date  of 
Promulgation. 


Title  or  Short  Title  of  Act. 


Extent  of  Repeal. 


1820. 
Nov.  1. 


1872. 
May  9. 

1881. 
Jan.  31. 


An  Act  for  the  better  enforcing 
of  common  judgments  and  exe- 
cutions, and  for  altering  and 
amending  the  law  relative  to  bail 
to  actions  of  debtor  damage,  and 
for  the  relief  of  insolvent  debtors 
in  the  said  Isle. 

The  Bankruptcy  Act,  1872. 

The  House  of  Keys  Election  Act, 
1881. 


So  much  as  relates  to  imprisonment  for 
debt  where  sufficient  property  can  not 
be  discovered  to  satisfy  a  judgment 
and  execution;  to  the  remedies  of  an 
imprisoned  debtor  to  obtain  his  dis- 
charge and  the  consequences  of  his 
discharge. 

The  whole  Act. 

Section  12. 


b)  An  Act  to  regulate  the  Procedure  in  Bankruptcy  and  Insolvency 

(5th  July,  1892). 

Short  title,  etc.  1.  1.  This  Act  may  be  cited  as  the  Bankruptcy  Procedure  Act, 
1892.  2.  This  Act  and  the  Bankruptcy  Code,  1892,  (being  an  Act  intended  to  be 
promulgated  on  the  same  day  as  this  Act),  may  be  together  cited  as  the  Bankruptcy 
Acts,  1892.  3.  This  Act  shall  be  construed  as  one  with  the  Bankruptcy  Code,  1892 
(such  Code  being  hereinafter  called  the  principal  Act). 

Commencement  of  Act.  2.  This  Act  shall  commence  and  come  into  opera- 
tion at  the  same  time  as  the  principal  Act. 

Bankruptcy  procedure. 

Bankruptcy  proceedings.  3.  1.  The  Court  having  jurisdiction  in  bankruptcy 
shall  be  the  Efigh  Court,  and  such  jurisdiction  shall  be  assigned  to  the  Common 
Law  Division  of  such  Court,  and  shall  be  ordinarily  exercised  before  a  Judge  of  the 
High  Court  within  the  districts  for  the  time  being  assigned  to  the  Judges  respec- 
tively for  the  exercise  of  summary  jurisdiction  in  matters  of  debt  or  contract.  2.  The 
proceedings  in  bankruptcy  shall,  as  far  as  may  be  practicable,  be  exercised  summa- 
rily, and  as  nearly  as  may  be  in  accordance  with  the  ordinary  practice  of  the  Common 
Law  Division  of  the  High  Court  in  its  summary  jurisdiction.  Apphcations  to  the 
Court  shall  be  by  petition.  3.  Debts  provable  in  bankruptcy  shall  be  proved  in  Court 
as  nearly  as  may  be  according  to  the  practice  lq  the  Chancery  Division  of  the  High 
Court  with  respect  to  the  proof  of  debts  in  matters  of  distribution  of  estates. 

General  power  of  Court  in  bankruptcy  proceedings.  4.  The  Court  shall  have 
full  power  to  decide  all  questions  of  priorities,  and  all  other  questions  whatsoever, 
whether  of  equity  or  law  or  fact,  arising  in  any  case  of  bankruptcy  coming  within 
the  cognizance  of  the  Court,  or  which  the  Court  may  deem  it  expedient  or  necessary 
to  decide  for  the  purpose  of  doing  complete  justice,  or  making  a  complete  distri- 
bution of  property  in  any  such  case ;  and  if  in  any  proceeding  in  bankruptcy  there 
arises  any  question  of  fact  which  anj'  of  the  parties  desire  to  be  tried  before  a  jury, 
instead  of  by  the  Court  itself,  and  for  which  sufficient  cause  is  shown  by  affidavit 
or  otherwise,  or  which  the  Court  thinks  ought  to  be  tried  by  a  jury,  the  Court  may 
direct  such  trial  to  be  had  before  the  Court  itself  by  a  jury  of  six  men  to  be  taken 
from  any  sheading,  and  from  either  the  special  or  common  jury  Ust,  as  the  Court 
may  direct,  or  by  a  jury  at  the  ordinary  sittings  in  the  Common  Law  Division  of 
the  High  Court  for  the  trial  by  juries  of  civil  causes,  and  of  questions  or  issues  of 
fact  in  civil  causes. 

Courts  to  be  auxiliary  to  each  other.  5.  The  judges  exercising  bankruptcy 
jurisdiction  and  the  officers  attached  to  them  respectively,  shall  severally  act  in 
aid  of  and  be  auxiliary  to  each  other  in  all  matters  of  bankruptcy;  and  an  order 
of  the  Court  of  one  judge,  with  a  request  to  the  Court  of  another  judge  seeking  aid, 
shall  be  deemed  sufficient  to  enable  the  latter  Court  to  exercise,  in  regard  to  the 
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matters  directed  by  such  order,  the  Hke  jurisdiction  which  the  Court  which  made 
the  request  could  exercise  in  respect  thereto.  Cases  may  be  transferred  from  the 
Court  of  one  judge  to  that  of  another. 

Proceedings  and  order  on  creditor's  petition.  6.  Subject  to  the  conditions 
hereinafter  specified,  if  a  debtor  commits  an  act  of  bankruptcy  the  Court  may, 
on  a  bankruptcy  petition  being,  subject  to  the  provisions  hereinafter  contained, 
presented  either  by  a  creditor  or  by  the  debtor,  make  an  order  adjudicating  the  deb- 
tor a  bankrupt,  or,  in  case  the  Court  shall  see  fit  to  postpone  its  decision  as  to  the 
question  of  adjudication,  an  order,  in  this  Act  called  a  receiving  order,  for  the  pro- 
tection of  the  debtor's  estate. 

Conditions  on  which  a  creditor  may  petition.  7.  1.  A  creditor  shall  not  be  entit- 
led to  present  a  bankruptcy  petition  against  a  debtor  unless:  a)  The  debt  owing 
by  the  debtor  to  the  petitioning  creditor,  or,  if  two  or  more  creditors  join  in  the 
petition,  the  aggregate  amount  of  debts  owing  to  the  several  petitioning  creditors, 
amounts  to  £  25 ;  and  b)  The  debt  is  a  hquidated  sum ;  and  c)  The  act  of  bankruptcy 
on  which  the  petition  is  grounded  has  occurred  within  three  months  before  the 
presentation  of  the  petition;  and  d)  The  debtor  is  domiciled  in  the  Isle  of  Man,  or, 
within  a  year  immediately  preceding  the  date  of  the  presentation  of  the  petition, 
has  had  his  usual  place  of  abode  or  place  of  business  in  the  Isle  of  Man.  2.  If  the 
petitioning  creditor  is  a  secured  creditor  he  must,  in  his  petition,  either  state  that 
he  is  willing  to  give  up  his  security  for  the  benefit  of  the  creditors  in  the  event  of 
the  debtor  being  adjudged  bankrupt,  or  give  an  estimate  of  the  value  of  his  security. 
In  the  latter  case  he  may  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the 
balance  of  the  debt  due  to  him,  after  deducting  the  value  so  estimated  in  the  same 
manner  as  if  he  where  an  unsecured  creditor. 

Contents.  8.  1 .  A  creditor's  petition  shall  be  verified  by  affidavit  of  the  creditor, 
or  of  some  person  on  his  behalf,  having  knowledge  of  the  facts,  and  served  in  the  manner 
in  which  petitions  to  the  Court  are  usually  served,  or  in  such  manner  as  the  Court 
may  specially  direct.  2.  At  the  hearing  the  Court  shall  require  proof  of  the  debt 
of  the  petitioning  creditor,  of  the  service  of  the  petition,  and  of  the  act  of  bankruptcy, 
or,  if  more  than  one  act  of  bankruptcy  is  alleged  in  the  petition,  of  some  one  of  the 
alleged  acts  of  bankruptcy,  and  if  satisfied  with  the  proofs,  may  make  an  order 
of  adjudication,  or  a  receiving  order,  as  to  the  Court  may  seem  right.  3.  If  the 
Court  is  not  satisfied  with  the  proof  of  the  petitioning  creditor's  debt,  or  of  the 
act  of  bankruptcy,  or  that  for  other  sxifficient  cause  no  order  ought  to  be  made,  the 
Court  may  dismiss  the  petition,  and,  if  not  satisfied  with  the  proof  of  the  service 
of  the  petition,  may  give  directions  for  further  service,  or  make  such  order  in  refe- 
rence thereto  as  to  the  Court  may  seem  fit.  4.  Where  the  debtor  appears  to  the 
petition,  and  denies  that  he  is  indebted  to  the  petitioner,  or  that  he  is  indebted  to 
such  an  amount  as  could  justify  the  petitioner  in  presenting  a  petition  against  him, 
the  Coiui;,  on  such  security  (if  any)  being  given,  and  for  such  amount  as  the  Court 
may  require  for  his  future  appearance,  and  also,  if  so  required  by  the  Court,  for 
payment  to  the  petitioner  of  any  debt  which  may  be  established  against  him  in  due 
course  of  law,  and  of  the  costs  of  estabUshing  the  debt,  may,  instead  of  dismissiug 
the  petition,  stay  aU  proceedings  on  the  petition  for  such  time  as  may  be  required 
for  trial  of  the  question  relating  to  the  debt.  5.  Where  proceedings  are  stayed,  the 
Court  may,  if  by  reason  of  the  delay  caused  by  the  stay  of  proceedings,  or  for  any 
other  cause,  it  thinks  just,  make  an  order  of  adjudication  or  a  receiving  order  as  the 
case  may  be,  on  the  petition  of  some  other  creditor,  and  shall  thereupon  dismiss, 
on  such  terms  as  it  thinks  just,  the  petition  in  which  proceedings  have  been  stayed 
as  aforesaid,  and  in  such  case  the  petition  of  such  other  creditor  shall  be  deemed 
to  be  the  bankruptcy  petition.  6.  A  creditor's  petition  shall  not,  after  presentment, 
be  withdrawn  without  the  leave  of  the  Court. 

Conditions  on  which  a  debtor  may  petition.  9.  A  debtor  shall  not  be  entitled 
to  present  a  bankruptcy  petition  unless:  a)  He  is  domiciled  in  the  Isle  of  Man,  or 
has  had  his  usual  place  of  abode  or  place  of  business  within  the  Isle  of  Man  for  at 
least  twelve  calendar  months  immediately  preceding  the  date  of  the  presentation 
of  his  petition;  or  b)  With  the  concurrence  of  a  creditor  or  creditors  to  whom  the 
amount  of  debt  or  debts  owing  by  the  debtor  shall  not  be  less  than  £  25,  such  con- 
currence to  be  in  writing  at  foot  of  the  petition. 

Proceedings  and  order  on  debtor's  petition.  10.  1.  A  debtor's  petition  shall 
aUege  that  the  debtor  is  unable  to  pay  his  debts,  and  the  presentation  thereof  shall 
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alone  be  deemed  an  act  of  bankruptcy.  2.  On  the  presentation  of  a  debtor's  petition, 
the  Court  shall  make  an  order  adjudicating  the  debtor  a  bankrupt.  3.  A  debtor's 
petition  shall  not,  after  presentment,  be  withdrawn  without  the  leave  of  the  Court. 

Deposit  for  expenses  to  be  made  by  petitioner.  11.  Upon  the  presentation  of 
a  bankruptcy  petition,  either  by  the  creditor  or  by  the  debtor,  the  petitioner  shall 
deposit  with  the  clerk  of  the  Court  the  sum  of  £  5,  and  such  further  sums  (if  any) 
as  the  Court  may  from  time  to  time  direct,  to  cover  the  fees  and  expenses  to  be  in- 
curred under  the  petition. 

Advertisement  of  receiving  order.  12.  Notice  of  every  receiving  order,  and 
order  of  adjudication,  stating  the  name,  address,  and  description  of  the  debtor, 
the  date  of  the  order,  and  the  Court  by  which  the  order  is  made,  shall  be  adverti- 
sed by  the  petitioner  in  a  newspaper  published  and  circulating  within  this  Isle  in 
the  prescribed  manner. 

Debtor's  statement  of  affairs.  13.  1.  As  soon  as  may  be  after  the  making  a  re- 
ceiving order  or  order  of  adjudication  against  the  debtor,  he  shall  make  out,  and 
submit  to  the  official  receiver  or  trustee  (as  the  case  may  be),  a  statement  of  and 
in  relation  to  his  affairs  in  the  prescribed  form,  verified  by  affidavit,  and  showing 
the  particulars  of  the  debtor's  assets,  debts,  and  liabilities,  the  names,  residences, 
and  occupations  of  his  creditors,  the  securities  held  by  them  respectively,  the  dates 
when  the  securities  where  respectively  given,  and  such  further  or  other  information 
as  the  official  receiver  or  trustee  may  require.  2.  The  statement  shall  be  so  sub- 
mitted within  the  following  times,  namely:  a)  If  the  order  is  made  on  the  petition 
of  the  debtor,  within  three  days  from  the  date  of  the  order;  b)  If  the  order  is  made 
on  the  petition  of  a  creditor,  within  seven  days  from  the  date  of  the  order.  But 
the  Court  may,  in  either  case,  for  special  reasons,  extend  the  time.  3.  If  the  debtor 
fails  without  reasonable  excuse  to  comply  with  the  requirements  of  this  section, 
and  he  be  not  adjudged  bankrupt,  the  Court  may,  on  the  apphcation  of  the  offi- 
cial receiver,  adjudge  him  bankrupt;  and  the  Court  may;  on  the  application  of  a 
creditor,  or  of  the  official  receiver  or  trustee,  order  the  debtor  to  be  imprisoned 
until  he  comply  with  the  requirements  of  this  section,  or  until  the  further  order  of 
the  Court.  4.  Any  person  stating  himself  in  writing  to  be  a  creditor  of  the  bankrupt 
may,  personally  or  by  agent,  inspect  this  statement  at  aU  reasonable  times,  and 
take  any  copy  thereof,  or  extract  therefrom ;  but  any  person  untruthfully  so  stating 
himself  to  be  a  creditor,  or  agent  of  a  creditor,  shaU  be  guilty  of  a  contempt  of  Court, 
and  shall  be  punishable  accordingly  on  the  apphcation  of  the  official  receiver  or 
trustee. 

Public  examination  of  debtor.  14.  1.  Where  the  Court  makes  a  receiving  order 
or  order  of  adjudication,  it  shall,  on  a  day  appointed  by  the  Court,  sit  for  the  public 
examination  of  the  debtor,  and  the  debtor  shall  attend  thereat,  and  shall  be  exa- 
mined as  to  his  conduct,  deahngs,  and  property.  2.  The  examination  shall  be  held 
as  soon  as  conveniently  may  be  after  the  expiration  of  the  time  for  the  submission 
of  the  debtor's  statement  of  affairs.  Notice  of  the  time  and  place  appointed  for 
such  examination  shall  be  given  in  such  manner  as  the  Court  may  direct.  3.  The 
Comt  may  adjourn  the  examination  from  time  to  time.  4.  Any  creditor  who  has 
tendered  a  proof,  or  his  representative  authorised  in  writing,  may  question  the  debtor 
concerning  his  affairs  and  the  causes  of  his  failure.  5.  The  official  receiver  or  trustee 
shall  take  part  in  the  examination  of  the  debtor,  and  for  the  purpose  thereof,  if 
authorized  by  the  Court,  may  employ  an  advocate.  6.  The  debtor  shall  be  exa- 
mined on  oath,  and  it  shaU  be  his  duty  to  answer  all  such  questions  as  the  Court 
may  put,  or  allow  to  be  put  to  him.  Such  notes  of  the  examination  as  the  Court 
thinks  proper  shall  be  taken  down  in  writing,  and  shall  be  read  over  to  be  signed 
by  the  debtor,  and  the  same,  or  a  copy  thereof  certified  by  the  judge,  may  there- 
after be  used  in  evidence  against  him.  When  the  Court  is  of  opinion  that  the  affairs 
of  the  debtor  have  been  sufficiently  investigated,  it  shall,  by  order,  declare  that 
his  examination  is  concluded. 

Proceedings  to  be  filed  in  the  Rolls  Office.  15.  1 .  The  proceedings  in  each  matter 
of  bankruptcy  shall  be  retained  by  the  clerk  of  the  Court  for  the  space  of  twelve 
months  from  the  presentation  of  the  bankruptcy  petition,  or  for  such  further  time 
as  the  Court  may  direct ;  and,  on  the  expiry  of  the  time  for  such  retention,  the  clerk 
shall  transmit  to  the  Rolls  Office,  to  be  there  filed,  the  following  portions  of  such 
proceedings  (that  is  to  say):  The  bankruptcy  petition,  the  order  of  adjudication, 
the  appointment  of  a  receiver  and  of  a  trustee;  a  petition  for  the  discharge  of  the 
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bankrupt,  and  the  order  or  judgment  made  thereon;  the  resolutions  of  a  meeting 
of  creditors  on  a  proposal  for  a  composition  or  scheme  of  arrangement,  and  the  order 
of  the  Court  thereon;  the  notes  or  minutes  of  the  debtor's  public  examination,  a 
certificate  of  the  debts  proved  against  the  debtor  and  of  the  distribution  of  the  deb- 
tor's estate,  the  final  report  of  the  trustee,  the  order  of  release  of  the  trustee,  any 
bond  given  by  a  trustee  or  others,  petition  of  appeal  (if  any),  any  order  revoking 
a  discharge,  and  such  other  documents  as  may  be  ordered  by  the  Court  to  be  fUed. 
All  other  papers  in  connection  with  the  case  may  be  destroyed.  2.  The  clerk  shall, 
on  application  made  to  him,  during  the  time  that  such  proceedings  shall  remain 
in  his  custody,  furnish  office  copies,  certified  by  him,  of  any  such  proceedings,  and 
such  copies  shall  be  receivable  in  evidence  in  Uke  manner  as  office  copies  issued 
at  the  RoUs  Office.  The  like  fees  for  copies  as  are  payable  at  the  Rolls  Office  shall 
be  payable  to  the  clerk  in  respect  of  office  copies  issued  by  him. 

Miscellaneous  Provisions  as  to  Insolvent  Debtors. 
Arrest  of  effects  to  enforce  appearance. 
Order  of  arrest  against  property  of  a  defendant  not  appearing  when  summoned. 

16.  If  any  defendant  in  a  suit  for  the  recovery  of  a  debt  in  the  Common  Law  Divi- 
sion of  the  High  Court  exercising  summary  jurisdiction,  having  been  summoned 
to  a  Court  shall  not  appear  to  answer  such  summons  whenever  the  appearance  of 
a  defendant  is  obligatory;  and  if  it  shall  appear  to  the  satisfaction  of  such  Court 
that  personal  summons  has  been  given  to  the  defendant,  or  that  the  summons  has 
come  to  his  knowledge,  or  that  the  defendant  is  keeping  out  of  the  way  to  avoid 
such  summons,  or  if  the  defendant  having  appeared  shall  neither  admit  the  debt 
not  be  prepared  to  enter  upon  his  defence  to  the  suit,  nor  show  to  the  satisfaction 
of  the  Court  any  sufficient  cause  for  not  being  so  prepared,  then,  and  in  any  of  such 
cases,  if  the  plaintiff,  or  some  person  in  his  behalf,  shall  in  open  Court  make  oath 
that  the  debt  for  which  the  suit  is  brought  is  justly  due  to  the  plaintiff,  and  that 
an  account  or  statement  of  the  plaintiff's  claim  in  writing  has  been  at  least  three 
days  previous  thereto  dehvered  to  the  defendant,  or  left  at  his  place  of  business, 
and  the  amount  thereof  demanded,  the  Court  shall,  if  it  see  cause,  issue  an  order 
directing  any  Coroner  in  whose  sheading  any  property  of  the  defendant  may  be, 
to  arrest  and  secure  such  property,  to  abide  the  future  judgment  of  the  Court,  un- 
less such  defendant  shall  give  security  to  the  satisfaction  of  the  Coroner  for  the 
payment  of  such  amount  as  the  plaintiff  may  recover  in  the  suit  in  respect  of  the 
said  debt  claimed,  and  of  aU  costs  and  charges  incurred  by  the  non-payment  of  it : 
Provided  always,  that  on  the  appUcation  of  any  creditor  praying  for  a  hearing  of 
his  suit  on  the  first  Court  day,  and  for  such  arrest  the  Deemster  shall,  on  motion 
of  such  creditor,  grant  such  arrest  on  such  proof  being  given  as  aforesaid,  on  such 
first  Court  day,  notwithstanding  the  defendant's  appearance  to  such  suit  at  such 
Court  day,  unless  the  defendant  shall  show,  to  the  satisfaction  of  the  Court,  any 
sufficient  cause  for  not  being  prepared  for  his  defence,  or  against  such  arrest  being 
granted.  And  upon  such  arrest  being  made,  the  Coroner  shall  be  entitled  to  receive 
the  same  fees  and  charges  as  are  now  by  law  allowed  in  the  case  of  an  arrest  for 
rent :  And  provided  also,  that  from  and  after  the  issuing  of  any  such  order  of  arrest, 
and  until  the  same  shall  be  set  aside  or  superseded  by  the  Court,  no  creditor  of  the 
defendant  shall  be  entitled  to  a  preference  for  the  payment  of  his  debt  out  of  the 
estate  of  the  defendant,  save  only  for  such  debts  as  are  of  a  preferable  nature,  or 
as  may  have  obtained  a  preference  by  law  previous  to  the  issuing  of  such  order. 

Imprisonment  on  jury's  return  of  no  effects. 
Power  of  a  Court  to  order  imprisonment  of  a  judgment  debtor  on  return  of  no 
effects.  But  Court  may  inquire  into  the  debtor's  liability  to  pay,  and  may  order  pay- 
ment by  instalments.  17.  In  all  cases  where  sufficient  property  of  a  judgment  deb- 
tor can  not  be  discovered  by  the  ordinary  mode  of  procedure  to  satisfy  any  judgment 
and  execution  to  be  granted  by  any  Court,  and  the  insufficiency  appears  in  the 
accustomed  manner  by  a  jury's  return  of  no  effects,  it  shaU  be  lawful  for  such  Court, 
on  the  petition  of  the  judgment  creditor,  and  upon  hearing  the  parties,  to  order 
the  judgment  debtor  to  be  imprisoned  in  the  common  gaol,  there  to  remain  until 
he  pays  the  amount  due  under  the  judgment  and  the  costs  of  such  petition,  or  until 
he  be  discharged  by  due  course  of  law.  Provided  always,  that  on  the  hearing  of  any 
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such  petition,  if  the  debtor  allege  his  inability  to  pay  the  amount  due  under  the 
judgment,  the  said  Court  shall  inquire  into  the  truth  of  such  allegation,  and  if  satis- 
fied of  the  truth  thereof,  and  that  the  debtor  is  unable  to  make  any  provision  for 
the  payment  of  the  debt,  may  stay  further  proceedings  under  the  petition;  or  the 
Court  may,  on  consideration  of  the  circumstances  of  the  debtor,  make  an  order 
for  his  imprisonment  in  the  usual  manner,  but  with  a  condition  thereto  to  the  effect 
that  as  long  as  the  debtor  pay  periodically,  and  in  such  manner  as  the  Court  may 
direct,  such  instalments  of  the  debt  as  may  be  agreed  upon  by  the  parties  or  fixed  by 
the  Court,  the  enforcement  of  the  order  shall  be  suspended.  In  case  at  any  time 
the  debtor  fail  to  pay  any  such  instalment  it  shall  be  lawful  for  the  order  to  be 
enforced  for  the  amount  which  may  be  due  thereunder. 


c)  An  Act  to  amend  the  Bankruptcy  Code,   1892  (6  th  July,   1903). 

Short  title.  1.  This  Act  may  be  cited  as  The  Bankruptcy  Code  Amendment  Act, 
1903.  The  Bankruptcy  Code,  1892  (hereinafter  called  "the  principal  Act"),  the  Bank- 
ruptcy Procedure  Act,  1892,  and  this  Act,  may  be  cited  together  as  the  Bankruptcy 
Acts,  1892  to  1903;  and  this  Act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall  be 
construed  as  one  with  the  principal  Act  and  the  Bankruptcy  Procedure  Act,  1892. 

Repeal.  2.  The  Acts  specified  in  the  Schedule  to  this  Act  are  hereby  repealed 
to  the  extent  in  the  third  column  of  that  Schedule  mentioned :  Provided  that  such 
repeal  shall  not  prejudice  or  affect  anything  done  or  suffered  before  such  repeal 
under  the  enactments  hereby  repealed. 

Provisions  as  to  proof  of  debts  in  sections  4  to  14.  3.  With  respect  to  the  proof 
of  debts,  the  following  provisions  contained  in  sections  numbered  4  to  14  (both 
inclusive)  of  this  Act,  shall  take  effect,  and  shall  be  deemed  to  form  part  of  Part  III. 
of  the  principal  Act. 

Rights  of  secured  creditors  to  prove  for  any  balance  due.  4.  If  a  secured  cre- 
ditor reahzes  his  security  he  may  prove  for  the  balance  due  to  him,  after  deducting 
the  net  amount  realized. 

Secured  creditor  surrendering  his  security  may  prove  for  whole  debt,  5.  If  a 
secured  creditor  surrenders  his  security  to  the  trustee  for  the  general  benefit  of  the 
creditors,  he  may  prove  for  his  whole  debt. 

Secured  creditor  neither  realizing  nor  surrendering  security  must  state  in  proof 
particulars  thereof.  6.  If  a  secured  creditor  does  not  either  reahze  or  surrender 
his  security,  he  shall,  before  ranking  for  dividend,  state  in  his  proof  the  particulars 
of  his  security,  the  date  when  it  was  given,  and  the  value  at  which  he  assesses  it, 
and  shall  be  entitled  to  receive  a  dividend  only  in  respect  of  the  balance  due  to 
him  after  deducting  the  value  so  assessed. 

Trustee  may  redeem  valued  security.  Trustee  if  dissatisfied  as  to  value  of  secu- 
rity may  require  sale  of  property  comprised  therein.  Provision  as  to  creditor's  option 
to  redeem  or  sell  security.  7.  a)  Where  a  security  is  valued  the  trustee  may  at  any 
time  redeem  it  on  payment  to  the  creditor  of  the  assessed  value;  b)  If  the  trustee 
is  dissatisfied  with  the  value  at  which  a  security  is  assessed,  he  may  require  that 
the  property  comprised  in  any  security  so  valued  be  offered  for  sale  at  such  times 
and  on  such  terms  and  conditions  as  may  be  agreed  on  between  the  creditor  and  the 
trustee,  or  as,  in  default  of  such  agreement,  the  Court  may  direct.  If  the  sale  be  by 
public  auction  the  creditor,  or  the  trustee  on  behalf  of  the  estate,  may  bid  or  pur- 
chase; c)  Provided  that  the  creditor  may,  at  any  time,  by  notice  in  writing,  re- 
quire the  trustee  to  elect  whether  he  will  or  will  not  exercise  his  power  of  redeem- 
ing the  security  or  requiring  it  to  be  realized,  and  if  the  trustee  does  not,  within 
six  months  after  receiving  the  notice,  signify  in  writing  to  the  creditor  his  election 
to  exercise  the  power,  he  shall  not  be  entitled  to  exercise  it;  and  any  estate,  right, 
title,  or  interest  comprised  in  the  security  which  is  vested  in  the  trustee,  shall  vest 
in  the  creditor,  and  the  amount  of  his  debt  shall  be  reduced  by  the  amount  at  which 
the  sectirity  has  been  valued. 

Creditor  may  amend  valuation  of  security  in  case  of  mistake,  etc.  8.  Where 
a  creditor  has  so  valued  his  security,  he  may  at  any  time  amend  the  valuation  and 
proof  on  showing  to  the  satisfaction  of  the  trustee,  or  the  Court,  that  the  valuation 
and  proof  where  made  bona  fide  on  a  mistaken  estimate,  or  that  the  security  has 
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diminished  or  increased  in  value  since  its  previous  valuation;  but  every  such  amend- 
ment shall  be  made  at  the  cost  of  the  creditor,  and  upon  such  terms  as  the  Court  shall 
order,  unless  the  trustee  shall  allow  the  amendment  without  apphcation  to  the  Court. 
Effect  of  re-valuation  in  case  of  surplus  or  decrease.  9.  Where  a  valuation  has 
been  amended  ia  accordance  with  the  foregoing  rule,  the  creditor  shall  forthwith 
repay  any  surplus  dividend  which  he  may  have  received  in  excess  of  that  to  which 
he  would  have  been  entitled  on  the  amended  valuation,  or,  as  the  case  may  be, 
shall  be  entitled  to  be  paid  out  of  any  money  for  the  time  being  available  for  divi- 
dend any  dividend  or  share  of  dividend  which  he  may  have  failed  to  receive  by 
reason  of  the  inaccuracy  of  the  original  valuation,  before  the  money  is  made  appli- 
cable to  the  payment  of  any  future  dividend,  but  he  shall  not  be  entitled  to  disturb 
the  distribution  of  any  dividend  declared  before  the  date  of  the  amendment. 

It  security  be  realised  after  valuation  or  under  section  7,  the  net  amount  realized 
to  be  treated  as  amended  valuation.  10.  If  a  creditor  after  having  valued  his  secu- 
rity, subsequently  reahzes  it,  or,  if  it  is  reahzed  under  the  provisions  of  section  7 
of  this  Act,  the  net  amount  realized  shall  be  substituted  for  the  amount  of  any 
valuation  previously  made  by  the  creditor,  and  shall  be  treated  in  all  respects  as 
an  amended  valuation  made  by  the  creditor. 

Creditor  not  complying  with  above  to  be  excluded  from  dividend.  11.  If  a  secured 
creditor  does  not  comply  with  the  foregoing  provisions  he  shaU  be  excluded  from 
all  share  in  any  dividend. 

No  creditor  to  receive  more  than  20s.  in  the  £.  12,  Subject  to  the  provisions 
of  section  7  of  this  Act,  a  creditor  shall  in  no  case  receive  more  than  twenty  shillings 
in  the  pound  and  interest  as  provided  by  the  principal  Act. 

Creditor  lodging  proof  entitled  to  see  proofs  of  others.  13.  Every  creditor  who 
has  lodged  a  proof  shall  be  entitled  to  see  and  examine  the  proofs  of  other  creditors 
at  all  reasonable  times. 

Creditor  proving  debt  to  deduct  trade  discount.  14.  A  creditor  proving  his  debt 
shall  deduct  therefrom  aU  trade  discounts,  but  he  shall  not  be  compelled  to  deduct 
any  discount,  not  exceeding  five  per  centum  on  the  net  amount  of  his  claim,  which 
he  may  have  agreed  to  allow  for  payment  in  cash. 

[15.    Amends  Bankruptcy  Code,  1892,  §  10,  and  is  there  incorporated.] 
[16.     Amends  Bankruptcy  Code,  1892,  §§  28,  29,  and  is  there  incorporated.] 
[17.     Amends  Bankruptcy  Code,  1892,   §  43,  and  is  there  incorporated.] 
[18.     Amends  Bankruptcy  Code,   1892,   §  36  (2),  and  is  there  incorporated.] 
Clerk  of  the  Deemsters'  Courts  to  perform  duties  assigned  to  him  by  a  Deemster 
under  this  Act.  19.    The  clerk  of  the  Court  acting  in  matters  of  bankruptcy  proce- 
dure shall  perform  such  duties  as  may,  from  time  to  time,  be  assigned  to  him  by 
the  Deemster,  subject,  however,  to  the  approval  of  the  Governor.    Until  fees  and 
percentages  be  prescribed  under  section  70  of  the  principal  Act,  the  Governor  shall, 
from  time  to  time,  prescribe  a  scale  of  fees  to  be  charged  for  any  business  done  by 
any  officer  under  this  Act,  or  acting  under  the  authority  of  the  Court. 


Schedule, 
Enactments  repealed. 


Date  of 
Promulgation. 


Short  Title. 


Extent  of  Kepeal. 


5  th  July, 
1892. 


The  Bankruptcy  Code,  1892. 


Sections  10,  28,  and  29 ;  sub-section  2  of 
section  36,  as  to  the  word  "Crown" 
where  the  same  occurs  the  second  time 
in  such  sub-section;  and  sub-section  1 
of  section  43. 


d)  An  Act  to  provide  for  the  Preferential  Payment  of  certain  Debts 

(6th  July,  1908). 

Short  title.   1.    This  Act  may  be  cited  as  The  Preferential  Payments  Act,  1908. 
Repeal.  2.    The  Act  mentioned  in  the  first  Schedule  hereto  is  hereby  repealed 
to  the  extent  in  the  third  column  of  that  Schedule  mentioned. 
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Order  of  payment  when  priorities  to  be  ascertained.  3.  When  the  respective 
priorities  of  creditors  are  to  be  ascertained,  the  following  provisions  shall — any 
law  or  custom  to  the  contrary  notwithstanding — take  effect,  that  is  to  say,  there 
shall  be  paid,  ia  the  following  order  in  priority  to  all  other  debts :  a)  All  debts  due 
to  the  Crown,  or  to  any  person  on  behaK  of  the  Crown;  b)  In  the  distribution  of 
the  estates  of  decedents,  all  reasonable  funeral  and  testamentary  expenses;  c)  All 
rates,  which  by  law  are  payable  in  preference  out  of  the  property  being  distributed ; 
d)  All  wages  of  any  house  or  farm  servant,  in  respect  of  services  rendered  during 
the  preceding  twelve  months,  all  wages  or  salary  of  any  clerk  or  servant,  not  exceed- 
ing twenty-five  pounds,  other  than  a  house  or  farm  servant,  in  respect  of  services 
rendered  during  the  preceding  four  months ;  and  all  wages  of  any  labourer  or  work- 
man, not  exceeding  twenty-five  pounds,  whether  payable  for  time  or  piece  work, 
in  respect  of  services  rendered  during  the  preceding  four  months.  Where  any  la- 
bourer in  husbandry  has  entered  into  a  contract  for  the  payment  of  his  wages  at 
the  end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of  such 
sum,  or  such  part  thereof  as  may  be  proportionate  to  the  time  of  service  up  to  the 
date  of  the  order  of  adjudication,  or,  as  the  case  may  be,  the  commencement  of  the 
winding-up  or  the  death  of  the  employer;  e)  Any  sum  ordered  to  be  paid  to  an 
apprentice  or  articled  clerk  under  the  provisions  of  section  24  of  the  Bankruptcy 
Code,  1892.  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs 
of  administration  or  otherwise,  the  foregoing  debts  shall  be  discharged  forthwith, 
so  far  as  the  property  Hable  therefor  is  sufficient  to  meet  them. 

Debts  in  section  3,  (a),  (c),  and  (d),  to  have  priority  over  debentures.  4.  In  the 
winding-up  of  any  company  under  the  provisions  of  the  Companies  Acts,  1865, 
and  in  the  Acts  amending  the  same,  the  debts  mentioned  in  section  3,  paragraphs  a), 
c),  and  d)  hereof  shall,  so  far  as  the  assets  of  the  company  available  for  payment 
of  general  creditors  may  be  insufficient  to  meet  them,  have  priority  over  the  claims 
of  the  holders  of  debentures  or  debenture  stock  under  any  floating  charge  created 
by  such  company  under  the  provisions  of  the  said  Acts,  and  shall  be  paid  accordingly 
out  of  any  property  comprised  in  or  subject  to  such  charge. 

Payment  of  debts  out  of  assets  in  certain  cases.  5.  In  case  a  receiver  is  appointed 
on  behalf  of  the  holders  of  any  debentures  or  debenture  stock  of  any  company 
secured  by  a  floating  charge,  or  in  case  possession  is  taken,  by  or  on  behalf  of  such 
debenture  holders,  of  any  property  comprised  in  or  subject  to  such  charge,  then 
and  in  either  of  such  cases,  if  the  company  is  not  at  the  time  in  course  of  being 
woundup,  the  debts  mentioned  in  section  3,  paragraphs  a),  b),  c),  and  d)  hereof 
shall  be  paid  forthwith  out  of  any  assets  coming  to  the  hands  of  the  receiver  or  other 
person  taking  possession  as  aforesaid  in  priority  to  any  claim  for  principal  or  interest 
in  respect  of  such  debentures  or  debenture  stock,  and  the  periods  of  time  mentioned 
in  the  said  Act  shall  be  reckoned  from  the  date  of  the  appointment  of  the  receiver 
or  possession  being  taken  as  aforesaid,  as  the  case  may  be ;  but  any  payments  made 
under  this  section  shall  be  recouped,  as  far  as  may  be,  out  of  the  assets  of  the  com- 
pany available  for  payment  of  general  creditors. 

Saving  of  rights  of  landlord.  6.  Nothing  in  this  Act  contained  shall  affect  the 
right  of  any  landlord  imder  the  provisions  of  the  Act  intituled  "An  Act  to  indem- 
nify landlords  in  their  rents,"  promulgated  in  1753,  to  arrest  goods  and  effects  for 
rent,  or,  save  as  provided  in  section  3  hereof,  his  right  to  preferential  payment 
of  one  year's  rent.  Provided  always  that  the  rights  of  a  landlord  with  respect  to 
preference  for  rent  shall  be  as  provided  in  section  3  hereof,  notwithstanding  that 
an  arrest  for  rent  may  have  been  taken  out. 


Schedule. 

Enactment  repealed. 


Date  of 
Promulgation. 

Short  Title  of  Act. 

Extent  of  Repeal. 

July  5  th, 
1892. 

The  Bankruptcy  Code,  1892. 

Section  23. 

Sub-section  (1). 
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II.  Channel  Islands. 


Introduction.^) 

The  Channel  Islands  comprise  the  islands  of  Jersey,  Guernsey,  Alderney,  Sark, 
and  the  dependencies,  Herm  and  Jethou^). 

History  and  government.*) 

The  Channel  Islands  originally  formed  part  of  the  Duchy  of  Normandy.  They 
were  ceded  (lOth  century)  with  the  Duchy  by  Charles  IV.  to  Rollo,  and  from  the 
latter  descended  to  William  the  Conqueror.  When  the  continental  part  of  the 
Duchy  was  conquered  by  the  French  King,  PhilUp  Augustus,  about  1205,  England 
retained  the  Channel  Islands. 

In  Jersey  the  legislative  power  is  vested  in  the  States,  consisting  of  a  Bailiff, 
twelve  Jurats,  elected  for  hfe,  twelve  rectors  of  parishes,  appointed  by  the  Crown 
for  life,  twelve  constables  of  parishes,  elected  by  the  rate  payers  for  three  years, 
and  fourteen  deputies,  elected  for  three  years.  The  States  can  pass  laws  to  be  in 
force  for  three  years.  If  the  laws  are  approved  by  the  Crown  in  Council,  and  registered 
in  the  Royal  Court,  they  become  permanent*). 

The  legislative  power  in  Guernsey  is  vested  in  the  States  and  the  Royal  Court, 
consisting  of  the  Bailiff  and  twelve  Jurats.  The  Ordinances,  if  not  contrary  to  an 
Order  in  Council  or  a  law  passed  by  a  superior  authority,  are  effective  without 
further  approval.  The  States  consist  of  the  BaiUff ,  twelve  Jurats,  the  rectors  of 
parishes,  the  Procureur,  and  one  constable  from  each  of  the  ten  parishes.  The 
enactments  of  the  States  require  the  approval  of  the  Crown.  The  States  have  power 
to  legislate  for  Alderney 6). 

Law  in  force. 

The  Channel  Islands  have  a  system  of  law  distinct  from  that  of  the  country 
to  which  they  are  poUtically  attached.  They  have  tenaciously  retained  the  Norman 
customary  law,  except  in  so  far  as  it  has  been  modified  by  legislation.  It  has  been 
well  said  that  "par  les  moeurs,  les  coiitumes,  les  lois,  Torganisation  judiciaire  et 
la  procedure,  les  iles  anglaises  sont  restees  plus  normandes  que  le  pays  meme  de 

RoUon Pour  connaitre  I'ancienne  vie  civile  et  politique  de  la  Normandie, 

ce  n'est  plus  dans  cette  province  qu'il  faut  se  rendre,  mais  a  Jersey  ou  a  Guemesey. 
Pendant  que  la  mere  patrie  se  transformait  sous  I'influence  de  la  royaute  absolue 
et  de  la  revolution  fran9aise,  les  iles  du  canal  maintenaient  reUgieusement  les  vieUles 
coutumes  et  les  anciennes  institutions."*). 

Though  historically  closely  related,  the  sources  of  law  in  Jersey  and  Guernsey 
are  sufficiently  distinct  to  require  separate  treatment ''). 

1)  The  author  desires  to  express  his  thanks  to  W.  AVhitaker  Maitland,  Esq.,  Government 
Secretary  of  Jersey,  Colonel  Bell,  Government  Secretary  of  Guernsey,  and  to  Quertier  Le  PeUey, 
Esq.,  His  Majesty's  Greffier,  Guernsey,  for  valuable  information  regarding  the  laws  in  force  in  the 
Channel  Islands.  —  ^)  Semble,  Herm  and  Jethou  are  included  in  the  designation  "Guernsey"  as  used 
in  Acts  of  Parliament,  Orders  in  Council,  etc.  —  Martyn  v.  M'Cullock,  (1837),  1  Moo.  P.  C.  308.  — 
3 )  For  the  history  of  the  Channel  Islands,  see  in  addition  to  the  works  noted  eupra,  aitb  Treatises, 
the  following:  Berry,  History  of  Guernsey;  Duncan,  History  of  Guernsey;  De  la  Croix,  Les  etats, 
episode  historique  d'une  histoire  inedite  de  Jersey;  Falle,  History  of  Jersey;  Le  Rouge,  Histoire  des  ilea 
de  Jersey  et  Guernsey;  Tupper,  History  of  Guernsey.  A  bibliography  will  be  found  in  8  St.  Tr.  (N.  S. ) 
312,  note.  —  *)  10  Halsbury,  Laws  of  England,  575.  See  also  In  re  Jersey  States,  (1858),  11  Moo. 
P.  C.  320;  Inre  Jersey  States,  (1862),  15  Moo.  P.  C.  195;  In  re  Jersey  Jurats,  (1866),  L.  R.  IP.  C.94. 
—  5)  10Halsbury,Lawsof  England,  575.  — ^)G\as3on, Histoire  du  droit  et  des  institutions  de  I'Angle- 
terre.  Vol.  6,  p.  892.  —  ')  The  most  complete  account  of  the  sources  of  law  in  the  Channel  Islands 
is  contained  in  the  Reports  of  the  Conunissioners  appointed  to  inquire  into  the  state  of  the 
criminal  law  in  the  Channel  Islands.  These  reports  were  presented  to  Parliament  in  1847,  and 
printed  as  Parhamentary  Papers.  The  first  of  these  reports  deals  with  the  law  of  Jersey,  the 
second  with  the  law  of  Guernsey  and  Alderney.  These  reports  are  reprinted  in  Appendix  C.  to 
State  Trials  (New  Series),  Vol.  8,  pp.  1127 — 1222.  Free  use  of  these  reports  has  been  made  in 
this  Eiccount  of  the  law  in  force.  The  citations  are  to  the  reprint  of  the  reports  in  the  volume 
of  State  Trials  above  indicated. 
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I.  Jersey. 

The  sources  of  the  law  of  Jersey  are:  1.  The  customary  law;  2.  The  Charters; 
3.  The  Orders  of  the  Sovereign  in  Council;  4.  Ordinances  of  the  local  Legislature; 
5.  Certain  statutes  of  the  Realm i). 

The  customary  law  has  its  origin  in  the  ancient  Norman  institutions.  A  prin- 
cipal authority  as  to  this  lawis Le  Grand  Coustumier  du  pays  et  duch6  de  Normandie^). 
Sir  Edward  Coke  assigns  the  compilation  of  this  work  to  the  time  of  Henry  III. 
of  England,  and  places  it  about  forty  years  after  the  coronation  of  Richard  I., 
that  is  about  1229.  It  is  quite  clear  that  the  work  belongs  to  some  time  later  than 
that  of  St.  Louis,  probably  the  end  of  the  thirteenth  century.  It  contains  the  ancient 
law  and  custom  of  the  Duchy  intermixed  with  ordinances  (6tablissemens)  of  French 
monarchs  down  to  the  time  of  St.  Louis  ^). 

A  latin  commentary  on  the  Grand  Coustumier  was  written  by  Rouille  of  Alen9on, 
in  1523.  This  is  annexed  to  the  text  of  the  edition  of  1539.  There  is  also  annexed 
a  French  gloss,  some  parts  of  which  seem  to  be  of  much  greater  antiquity  than 
the  commentary,  but,  in  its  present  shape,  it  appears  to  be  a  collection  or  amalga- 
mation of  glosses,  brought  down  to  the  time  of  the  edition  of  1539.  This  edition 
also  contains  certain  Royal  Charters  and  the  Stille  de  proceder  en  pays  de  Normendie, 
which  itseK  seems  to  be  a  commentary  upon  an  Ordinance  of  the  Parhament  of 
Normandy  of  21st  January,  1515*). 

In  the  reign  of  Queen  Elizabeth  there  was  pubKshed  a  posthumous  work  by 
Terrien,  Lieutenant  BaiUff  of  Dieppe,  under  the  title:  Commentaires  dv  Droict 
Civil,  tant  pvblic  qve  prive,  obserue  au  Pays  &  Duche  de  Normandie^).  In  this 
work  the  Norman  law  is  brought  down  to  the  time  of  publication.  The  several 
chapters  of  the  Grand  Coustumier  which  it  contains  are  rearranged,  and  form  a  very 
small  part  of  the  whole.  The  Criminal  Law  Commissioners  say  of  this  work:  "The 
treatise  enjoys  a  high  reputation  among  the  lawyers  of  Jersey,  for  which  we  find  it 
difficult  to  account.  The  intention  of  the  author  seems  to  have  been  to  arrange 
and  expound  the  law  of  Normandy  according  to  the  system  of  the  civil  law;  a  design, 
as  we  think,  ill  conceived  and  ill  executed.  The  treatise  appears  to  us  to  be  utterly 
vague  and  unsatisfactory,  and  to  possess  scarcely  any  of  the  requisites  essential 
to  a  legal  authority.  Whichever  be  the  correct  estimate  of  the  merits  of  this  work, 
it  can  be  of  but  little  value  for  the  purposes  of  the  law  of  Jersey;  inasmuch  as 
it  is,  to  a  very  great  extent,  made  up  of  law  which  has  been  engrafted  upon  the 
Norman  institutions  since  the  separation,  and  which,  therefore  is  properly  of  no 
authority  in  Jersey^)."  But  a  higher  authority  is  accorded  this  work  by  Lord  West- 
bury  in  La  Cloche  v.  La  Cloche'),  where  he  says :  These  commentaries  "were  pubhsh- 

ed a  considerable  time  after  the  final  separation  of  the  Duchy  of  Normandy 

from  the  Crown  of  England,  but  apparently  several  years  before  the  formation 
of  'La  coutume  reformee'  of  the  Duchy The  commentary  of  Terrien,  there- 
fore, may  reasonably  be  regarded  as  the  best  evidence  of  the  old  custom  of  Nor- 
mandy, and  also  of  the  Chaimel  Islands  before  the  separation  of  Normandy  from 
the  English  Crown." 

The  Coutume  reformee  appears  to  have  been  prepared  under  the  authority 
of  Letters  Patent  issued  by  Henry  III.  of  France,  under  date  of  14th  October,  1585. 
In  regard  to  the  authority  of  this  work  James,  L.  J.,  says:  "It  was  also  contended 
that  we  could  not  look  at  what  was  called  the  Reformed  Customs  of  the  Duchy  of 
Normandy.  There  seems  upon  the  latter  point  to  be  a  fallacy.  Those  collections 
of  customs  are  not  written  laws  at  all;  they  are  not  legislative  Acts  within  the  letter 
of  which  persons  are  to  be  brought.  They  are  written  illustrations,  written  evidences, 
authoritative  declarations  of  what  the  unwritten  common  law  or  custom  of  the 
cotmtry  was,  and  unless  it  can  be  shown  that  in  that  to  which  their  Lordships  have 
been  referred  —  the  Reformed  Custom  —  some  new  principle  had  been  introduced 

1)  First  Report,  p.  1127.  Le  Cras  gives  as  the  sources  of  law:  1.  The  ancient  customs  and 
laws  of  Normandy ;  2.  Municipal  and  local  usages ;  3.  Acts  of  the  Sovereign  locally  made ;  4.  Acts 
of  Parliament.  — ■  Laws,  customs,  and  privileges,  p.  17.  —  ^)  Rouen,  1S39.  Also  edited  by 
De  Gruchy,  Vancienne  coHtume  de  Normandie,  Jersey,  1881.  See  also  Tardif,  Le  tres  ancien 
coHtumier  de  Normandie.  See  Attorney-General  for  Jersey  v.  Solicitor-General,  (1893)  A.  C.  326, 
332.  —  3)  First  Report,  p.  1128.  —  *)  First  Report,  pp.  1128,  1129.  —  ^)  Paris,  1578.  —  «)  First 
Report,  p.  1129.  —  ')  (1870),  L.  R.  3  P.  C.  125,  and  see  Attorney-General  for  Jersey  v.  Solicitor- 
General,  (1893)  A.  C.  326. 
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by  legislative  or  other  sufficient  authority  in  the  Duchy  of  Normandy  subsequent 
to  the  separation,  the  Reformed  Custom  of  the  Duchy  of  Normandy  can  be  looked 
at  as  evidence  of  what  the  old  law  was,  just  as  Coke  upon  Littleton  would  be  looked 
at  as  evidence  in  Maryland  or  Virginia  of  what  the  common  law  of  England  was, 
and  just  in  the  same  way  as  the  decisions  of  our  courts  of  common  law  and  equity 
to  this  day  are  admitted  as  evidence  in  every  country  which  has  derived  its  law 
from  England  of  what  the  old  law  was^)."  But  of  itself  the  Coutume  reformee  has 
no  authority  2). 

It  would  appear  that  other  commentaries  on  the  law  of  Normandy  may  be 
cited  as  to  the  customary  law  of  the  Duchy,  e.  g.  the  works  of  Godefroy,  Basnage, 
B^rault,  d'Aviron,  and  Hoiiard.  The  Coutume  de  Paris  and  the  Coutume  d'Orleans 
may  be  referred  to  for  the  purpose  of  testing  the  interpretation  put  on  a  custom 
of  Jersey,  and  also  for  the  purpose  of  explaining  the  force  and  effect  of  particular 
expressions,  but  these  Coutumes  have  not  the  force  of  law^).  The  works  of  Le  Cras 
and  De  Geyt  on  the  law  of  Jersey  are  frequently  cited.  The  latter  has  been  referred 
to  as  "the  most  authoritative  work  on  Jersey  law*)". 

Judicial  precedents  are  also  authority  for  the  customary  law.  The  lawyers 
of  Jersey  do  not  quite  agree  in  their  estimate  of  the  precise  value  which  is  to  be 
attributed  to  a  precedent;  but,  upon  any  view,  it  falls  much  short  of  that  which 
EngUsh  lawyers  ascribe  to  a  decision  of  their  own  courts).  A  practice  of  the  Coiu-t, 
though  erroneous  in  its  origin,  which  has  prevailed  for  a  long  series  of  years,  will 
be  adhered  to 6). 

The  second  of  the  sources  of  law  is  the  Charters.  These  relate  chiefly  to  public 
law7). 

The  third  source  is  the  Orders  in  Council.  By  the  Norman  law  the  Duke  had 
supreme  legislative  power,  and  the  form  which  tMs  authority  now  assumes  is  that 
of  Orders  of  the  King  ia  Council.  The  Orders  are  registered  by  the  Royal  Court, 
and  according  to  the  Code  of  1771,  are  not  binding  until  such  registration  has  taken 
place.  The  Code  declares  that  it  is  competent  to  the  Royal  Court,  ia  any  case  where 
the  Order  appears  to  be  contrary  to  the  Charters  and  privileges  of  the  Island,  or 
burdensome  (onereux),  to  suspend  the  registration  until  the  pleasure  of  the  Crown 
be  further  taiken®).  A  difficult,  and  still  unsettled,  question  of  constitutional  law 
arises  in  the  case  where  the  Crown  refuses  to  withdraw  an  Order,  and  the  Royal 
Court  refuses  to  register  it.  According  to  the  Commissioners,  where  the  Crown 
does  not  withdraw  the  Order  it  must  be  registered  s).  This  question  arose  in  In  re 
Jersey  States^").  The  Crown  had  transmitted  an  Order  in  Council  for  registration. 
The  Royal  Court  refused  such  registration,  and  transmitted  certaia  local  enact- 
ments covering  some  of  the  matters  contained  in  the  Order  in  Council.  The  States 
contended  that  by  the  Constitution  they  were  a  legislative  body,  and  that  the 
assumption  of  the  Crown  to  make  Orders  in  Council  having  the  effect  of  law  in  the 
Island,  without  their  concurrence,  was  an  infriagement  of  their  privileges  and  sub- 
versive of  their  rights.  In  answer  to  this  it  was  argued  that  the  States  had  no  such 
exclusive  rights  of  legislation  as  they  claimed,  and  it  was  submitted  that  the  Crown 
alone  had  full  power  by  force  of  the  prerogative  to  make  such  Orders.  It  was  also 
contended  that  registration  by  the  Royal  Court  was  not  necessary  to  give  vahdity 
to  the  Orders  inCounciln).  The  point  at  issue  was  not  decided,  and  their  Lordships 
recommended  the  revocation  of  the  Order  in  Council,  and  the  confirmation  of  the 
six  Acts  proposed  by  the  States.    This  was  accordingly  done. 

The  fourth  source  of  law  is  the  legislation  of  the  States.  In  1771  the  States 
transmitted  for  the  approbation  of  the  Crown  a  Code  of  Laws,  which  received  the 
Royal  assent  in  Council.  By  the  Order  ia  Council  it  was  declared  "that  all  other 
political  and  written  laws  heretofore  made  in  the  said  Island,  and  not  included 
in  the  said  Code  and  not  haviag  had  the  Royal  assent  and  confirmation,  shall  be 
from  henceforward  of  no  force  and  vaUdity."    The  adoption  of  this  Code  did  not, 

1)  La  Cloche  v.  La  Cloche,  (1872),  L.  R.  4  P.  C.  325.  —  2)  Attorney-General  for  Jersey 
V.  SoUcitor-General,  (1893)  A.  C.  326,  333.  —  3)  Falle  v.  Godfray,  (1888),  14  App.  Cas.  70.  — 
*)  Per  Sir  Robert  P.  Collier,  in  Dyson  v.  Godfray,  (1884),  9  A.  C.  726,  731.  —  ^)  First  Report, 
pp.  1129,  1130.  A  fire  consumed  all  the  records  in  1503.  There  are  a  few  remaining  as  old  as 
1514,  but  a  nearly  regular  series  commences  in  1524.  Since  1885  a  digest  of  the  cases  decided 
by  the  Cour  Royale  has  been  published.  —  *)  Janvrin  v.  De  la  Mare,  (1861),  14  Moo.  P.  C. 
334.  —  ')  First  Report,  p.  1130.  —  »)  Ibid.  —  »)  Ibid.,  p.  1131.  —  i")  (1853),  9  Moo.  P.  C.  185; 
8  St.  Tr.  (N.  S.)  286.  —  ")  (1853),  9  Moo.  185,  at  260,  261. 
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however,  affect  the  existing  customary  law,  except  in  so  far  as  the  Code  contained 
provisions  in  conflict  therewith^). 

The  fifth  and  last  source  is  Imperial  legislation.  An  Act  of  Parliament  men- 
tioning the  Island  is  immediately  law  without  registration,  but  such  an  Act  is 
registered  by  the  States  under  an  Order  in  Council  to  that  effect.  It  does  not  seem 
to  be  quite  settled  whether  it  be  necessary  that  the  Island  should  be  expressly 
named  in  order  to  bring  the  Act  of  Parliament  within  this  rule,  or  whether  it  would 
be  sufficient  if  it  appeared  by  necessary  inference,  that  the  enactment  was  meant 
to  extend  to  the  Island.    On  principle  the  latter  would  be  enough^). 

2.  Guernsey  and  Alderney. 

The  sources  of  the  law  of  Guernsey  and  Alderney  are:  1.  The  customary  law; 
2.  The  Charters;  3.  Orders  of  the  Sovereign  in  Council;  4.  Ordinances  of  the  local 
Legislatures;  5.  Certain  statutes  of  the  Realm. 

The  customary  law  seems  never  to  have  been  precisely  the  same  in  Jersey 
and  Guernsey,  the  Grand  Coustumier  de  Normandie  having  never  been  received 
as  law  in  Guernsey  to  the  extent  to  which  it  prevailed  in  Jersey.  The  former  island, 
probably,  was  at  all  times  governed  by  a  local  custom,  differing,  as  was  frequently 
the  case  in  Normandy,  in  some  particulars  from  the  general  custom  of  the  Duchy^). 

The  customary  law  is  in  part  set  forth  in  the  following  documents :  the  Precepte 
d' Assise,  the  Extente  of  the  King  and  the  Approbation  des  Lois.  Regarding  the 
first  of  these  the  Criminal  Law  Commissioners  state:  "The  opinion  of  Colonel  De 
HavUland,  one  of  the  Jurats  of  the  Royal  Court  who  has  made  the  history  of  his 
country  his  peculiar  study,  is  that,  prior  to  and  at  the  beginning  of  the  reign  of 
Edward  the  Third,  Commissioners  were  almost  periodically  sent  to  the  Island, 
about  every  three  years,  and  that,  from  their  not  knowing  the  customs  and  usages 
of  the  Island,  their  decisions  were  always  at  fault,  and  great  numbers  of  complaints 
were  made,  which  were  at  last  gathered  together;  and  Sir  Henry  Spigumell,  and  the 
individuals  named  in  the  Precepte  d' Assise,  were  sent,  in  the  17th  year  of  Edward 
the  Second,  to  examine  into  those  decisions.  They  declared  the  decisions  to  be  of 
none  effect,  and  that  the  inhabitants  of  the  Island  continued  in  the  enjoyment 
of  their  Uberties  and  privileges  as  fully  as  before  those  processes  and  decisions 
had  taken  place.  But,  as  their  judgment  did  not  declare  what  those  Uberties  were, 
but  only  that  the  inhabitants  possessed  the  right  of  enjoying  them,  annulling  the 
old  proceedings  which  had  been  in  opposition  to  them,  the  Court  had  them  laid 
down  and  approved  by  Sir  Henry  Spigumell  and  his  associates,  and  afterwards 
by  the  different  Justices  in  Eyre  named  in  the  Precepte  d' Assise.  We  have  not 
been  able  to  satisfy  ourselves  that  this  view  is  correct.  The  document  produced 
before  us  bears  date  the  23d  September,  1693,  and  professes  to  be  taken  from  a 
copy  of  the  original  instrument  made  the  30th  September,  1489,  by  Nicholas  Effard, 
the  then  Lieutenant  Bailiff  of  Guernsey.  The  instrument,  in  form,  is  a  certificate 
by  the  BaDiffs  and  Jurats,  dated  the  30th  of  September,  1441,  setting  forth  the 
liberties,  usages,  and  ancient  customs  of  Guernsey  as  found  by  inquests  of  the 
Douzaines  of  each  of  the  parishes  of  the  Island,  witnessing  that  they  are  the  same 
with  those  proved  before  Sir  Robert  de  Norton  and  Sir  Wilham  de  la  Rue,  Justices 
in  Eyre,  in  the  5th  year  of  Edward  the  Third,  also  before  Sir  Henry  Spigumell 
and  Wilham  Denon,  and  in  like  manner  before  Sir  Robert  de  Scarboro'  and  his 
companions,  Justices,  and  more  fully  set  forth  in  an  instrument  called  the  Extente 
of  the  said  King  (that  is,  Edward  the  Third)"^). 

The  Extente  of  the  King  referred  to  in  the  Precepte  d'Assiae  was  probably 
an  inquisition  taken  in  obedience  to  certain  writs  and  relating  to  privileges  claimed 
by  the  inhabitants S). 

The  principal  authority  for  the  customary  law  is  the  Approbation  des  Loix, 
Coustume,  et  Usages  de  ITsle  de  Guernezey,  differentes  du  Coustumier  de  Nor- 

1)  First  Report,  p.  1133.  —  2)  First  Report,  pp.  1133,  1134.  —  3)  Second  Report,  pp.  1174, 
1175.  This  appears  from  the  answer  of  the  inhabitants  of  Jersey  given  upon  the  holding  of 
certain  plaeita  de  quo  warranto,  before  Sir  John  de  Fresingfeld,  in  the  second  year  of  King 
Edward  II.:  Communitas  hujus  insulae,  allocuta  qua  lege  utuntur  et  per  quam  legem  clamant 
deduci,  an,  videlicet,  per  legem  Anglorum,  vel  Normannorum,  aut  per  speciales  consuetudines 
eis  per  Reges  conoessas,  dicunt  quod  nee  per  legem  Anglorum,  nee  Normannorum,  sed  per  cartas 
consuetudines  in  hac  insula  usitatas  a  tempore  quo  memoria  non  oxistit.  —  Ibid.  —  *)  Ibid, 
pp.  1175,  1176.  —  5)  Ibid.  pp.  1176,  1177. 

7* 


100  CHANNEL  ISLANDS. 

mandie  d'anciennete  observes  en  ladite  Isle^).  It  professes,  in  the  introductory- 
chapter,  to  be  a  digest  and  arrangement  of  the  laws,  customs,  and  usages  of  Guernsey, 
made  the  22d  of  May  in  the  24th  of  Elizabeth,  by  Sir  Thomas  Leighton,  Knight, 
the  then  Governor  of  the  Island,  and  others,  in  obedience  to  certain  Orders  in  Council 
made  9th  October,  1580,  and  30th  July,  1581.  It  was  ratified  and  approved  by  Her 
Majesty  in  Council  on  the  27th  October,  1583.  The  Criminal  Law  Commissioners 
say  of  this  work  that  it  "is  nothing  more  than  a  series  of  remarks  upon  each  chapter 
of  Terrien's  Commentaires  dv  Droit  civil  tant  pvbUc  qve  priv6,  obserud  au  Pays 
et  Duch6  de  Normandie,  stating  wherein  the  custom  of  Guernsey  differs  from, 
and  wherein  it  accords  with,  the  law  laid  down  in  the  particular  chapter  of  Terrien, 
often  simply  using  the  expression  'nous  usons  de  ce  chapitre'.  An  examination 
of  the  two  Orders  in  Council  of  1580  and  1581  shows  that  something  very  different 
was  contemplated^)."  The  approval  of  the  Crown  was  a  ratification  and  approval 
of  the  laws  and  customs  contained  in  the  book.  The  construction  which  has  been 
tmiformly  put  by  the  Royal  Court  on  the  Order  in  Council  approving  this  work 
is  that  it  has  a  legislative  force  to  make  the  Commentaries  of  Terrien,  coupled  with 
the  Approbation  des  Loix,  a  code  of  law  for  the  Island.  A  revision  of  this  Code 
was  proposed  in  1605,  and  authorized  by  the  Privy  Council.  No  revision,  however, 
was  ever  adopted^). 

The  decisions  of  the  Court  have  weight  in  establishing  precedents  in  doubtful 
cases*).  The  work  of  Thomas  Le  Marchant,  entitled  Remarques  et  animadversions 
sur  I'Approbation  des  Lois  et  Coustumier  de  Normandie  usitees  es  Jurisdictions 
de  Guemeze,  et  particuheremeht  en  la  Cour  Royale  de  la  ditte  Isle  is  frequently 
cited.  The  author  was  a  Presbyterian  minister,  who  lived  in  the  17th  century, 
and  had  devoted  himseK  to  the  study  of  the  laws  and  customs  of  the  country.  The 
work  was  pubUshed  in  1826  by  order  of  the  Royal  Court.  The  authority  of  the 
work  is  well  expressed  in  the  following  extract  from  the  introductory  notice  of 
the  work  by  the  members  of  the  Court  who  had  been  entrusted  with  its  publication: 
"En  mettant  sous  les  yeux  du  public  les  Remarques  et  Animadversions  du  Rev. 
Thomas  le  Marchant,  le  pubhc  est  prevenu  que  ce  n'est  pas  le  dessein  de  la  Cour 
de  confirmer  ou  approuver  toutes  les  opinions  de  cet  ecrivain;  son  unique  objet 
etant  de  foumir  aux  habitants  I'occasion  de  s'instruire  sur  rorigine  de  nos  coutumes 
locales  et  sur  les  changements  qu'elles  ont  eprouve  k  diverses  epoques^)."  The 
work  of  Carey,  entitled  Essai  sur  les  institutions,  lois  et  coutumes  de  Guemesey, 
is  also  of  great  authority  8). 

As  in  Jersey,  certain  Royal  Charters  are  part  of  the  local  law.  Orders  of  the 
King  in  Council  have  the  force  of  law  in  Guernsey.  They  require  registration,  but 
the  Royal  Court  has  no  suspensive  power  as  in  Jersey,  and  no  constitutional  question 
exists  in  reference  to  the  power  of  the  Crown  to  require  registration^). 

The  local  enactments  constitute  the  fourth  source  of  law.  These  enactments, 
in  so  far  as  they  relate  to  commercial  law  are  set  forth  below. 

Acts  of  the  Imperial  Parhament  in  which  the  Island  is  named,  either  specifically 
or  by  necessary  intendment,  have  the  force  of  law  in  Guernsey^). 

Courts  and  procedure.®) 

In  Jersey  the  Royal  Court  sitting  as  a  Court  of  first  instance  (siegeant  comme 
iiombre  inferieur)  is  composed  of  the  Baihff  and  two  jurats,  when  sitting  as  a  Court 
of  Appeals  it  is  composed  of  the  Bailiff  and  twelve  jurats^'').  The  decision  of  the 
Royal  Court  when  sitting  as  a  Court  of  first  instance  is  final  in  cases  of  personalty 
where  the  amount  does  not  exceed  £25ii).  There  is  a  Small  Debts  Court  having 
jurisdiction  in  cases  where  the  amoimt  involved  does  not  exceed  £  10 ;  on  questions 
of  law  an  appeal  lies  from  the  Small  Debts  Court  to  the  Royal  Court  sitting  as 
a  Court  of  first  instance  i^). 


1)  This  work  was  published  in  1585.  A  new  edition  was  pubUshed  in  1882.  —  ')  Second 
Report,  p.  1178.  —  3)  Ibid.,  p.  1180.  —  *)  Ibid.,  p.  1182.  Records  of  the  proceedings  are  kept, 
but  there  are  no  published  reports,  digests,  or  indices.  —  ^)  Second  Report,  p.  1182.  —  *)  Burge, 
Colonial  and  foreign  law.  Vol.  1,  p.  140.  ■ —  ')  Second  Report,  p.  1183.  —  »)  Ibid.,  p.  1188.  — 
8)  An  account  of  the  judicial  organization  of  the  Channel  Islands  is  contained  in  the  Reports 
of  the  Criminal  Law  Commissioners,  and  in  Glasson,  Histoire  du  droit  et  des  institutions  de 
VAngleterre,  VoL  6,  pp.  891—907.  —  i")  Burge,  1.  c,  p.  137.  —  ")  Loi  26th  April,  1862,  §  1.  — 
12)  Loi  9th  May,  1891,  as  amended  11th  June,  1902,  and  28th  March,  1904. 
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The  Royal  Court  of  Guernsey,  composed  of  the  Bailiff  and  not  less  than  two 
jurats  when  sitting  as  a  Court  of  first  instance,  and  of  the  Bailiff  and  the  twelve 
jurats  when  sitting  as  the  Court  of  Appeal.  There  is  also  a  Court  of  Aldemey  con- 
sisting of  a  Judge  and  six  jurats,  with  an  appeal  to  the  Royal  Court  of  Guernsey. 
In  Sark  there  is  a  Royal  Court  presided  over  by  the  Seneschal^). 

An  appeal  lies  from  the  Royal  Court  of  Jersey,  sitting  as  a  Court  of  Appeal, 
to  the  Privy  Council,  in  actions  relating  to  realty,  where  the  value  of  such  realty 
is  five  livres  tournois  a  year,  and  in  personal  actions  where  the  amount  in  dispute 
exceeds  £  2002).  An  appeal  hes  from  the  Royal  Court  of  Jersey  where  the  object 
in  dispute,  if  real  property,  amounts  to  the  value  of  £  10  per  annum,  or  if  personal 
property,  of  £  2003). 


Bibliography. 


Collections  of  Laws.  * - 

1.  Jersey. 

Actes  des  Etats.    1524—1770.    St.  Heller.    1897—1909. 
Code  of  laws.    1771.    Jersey.    1860. 

*  Lois  et  r^glements  revetus,   et  non  compris  dans  le  Code  de  1771.    1771 — 1899.    Jersey. 
1878—1908. 

Ordres  du  Conseil.    1536—1867.    Jersey.    1897—1906. 

2.  Guernsey. 

Approbation  des  lois,  oouttoies  et  usages  de  I'ile  de  Guemesey.    Guemesey.    1822. 
Le  Uvre  des  actes  des  Etats.    Guemesey.    1856. 

*  MacCulloch,  Robert:  Recueil  d'ordonnances  de  la  Cour  Royale,  1533 — .  Guemesey.  1852 — . 

*  Ozanne,  Edward,  Chepmell:   Recueil  d'ordres  en  conseil  d'un  int^ret  general  enregistr6a 
depuis  1800.    Guemesey.    1903—. 

Reports  of  Cases.*) 
Channel  Islands. 

Rolls  of  assizes  held  in  1309.    Jersey.     1903. 

Jersey. 


Name  of  report 

No.  of 
volumes 

Period 

Method  of  citation 

Table  des  decisions  6)  de  la  Cour 
Royale 

4 

1885—1907 

Ser.  (With  topic  under 
which  digested) 

Treatises.®) 

Bowdlteh,  J.:  Treatise  on  the  history,  revenue,  laws,  and  government  of  the  islands  of 
Guernsey  and  Jersey.    London.    1836. 

Brief  description  and  historical  notices  of  the  island  of  Jersey,  with  some  account  of  its 
government,  laws,  privileges,  etc.    Jersey.    1826. 

Caesarea,  the  island  of  Jersey,  its  history,  constitution,  government,  laws,  etc.  London.  1840. 

Carey,  Laurent:  Essai  sur  les  institutions,  lois,  et  coutumes  de  I'lle'de  Guemesey.  Gueme- 
sey.   1889. 

1)  Burge,  1.  c,  pp.  141,  142.  —  2)  Order  in  Council,  19th  May,  1671,  §  13.  Stat.  R.  &  O.  Rev. 
1904,  Vol.  6,  "Judicial  Committee,"  p.  44.  Procedioie  is  regulated  by  the  Order  in  Council  of 
2l8t  December,  1908.  —  3)  Order  in  Council,  13th  May,  1823.  Stat.  R.  &  O.  Rev.  1904,  Vol.  6, 
"Judicial  Coininittee,"  p.  30.  —  *  Current  series.  —  *)  Bowditch's  Treatise  and  Le  Cras'  Laws, 
and  the  Documens  relatifs  d  Vile  de  Guernsey,  noted  below,  also  contain  reports  of  a  few  cases. 
—  5)  Merely  a  digest  of  the  decisions.  —  ')  Of  importance  are  also  the  works  dealing  with  the 
law  of  the  Duchy  of  Normandy.  Some  of  these  are  mentioned  in  the  notes  to  the  section  on  Law 
in  force,  infra. 
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Carey,  Victor,  G. :  Translation  of  the  law  relative  to  soci6t6s  anonymes.    Guernsey.    1904. 
Channel  Islands:  State  of  the  criminal  laws  commission.    1847—1848.    (Pari.  Papers.)!) 
Documents  relatifs  a  Tile  de  Guemesey.    Guemesey.    1814. 
Dryden,  A.  E.:  Constitution  of  Jersey.    London.    1854. 
Havet,  Julien:  Les  Cours  Royales  des  isles  Normande.    Paris.    1878. 
Jersey:    Civil,    municipal,    and    ecclesiastical    laws    commission.     1860 — 1861.     (Pari. 
Papers.)  2) 


1)  Also  published  in  Appendix  C.  to  8  St.  Tr.  (N.  S.)  1127—1222.  —  2)  A  summary  of  the 
work  of  the  Commission  is  contained  in  4  Solicitors'  Journal,  904. 


Lois/) 
Jersey. 

Societes  k  Responsabilit6  Limit6e. 
a)  R^glement  du  6  mai  1861.^) 

Art.  1.  A  I'avenir  il  sera  loisible  a  sept  persoimes,  ou  a  un  plus  grand  nombre, 
de  s'associer  ensemble  dans  un  but  d'interet  commercial  ou  industriel,  et  d'etablir 
les  limites  de  responsabiHte  de  chacune  d'elles. 

2.  L'acte  de  soci^te  enoncera,  a  peine  de  nullite:  1°  Le  nom  et  robjet  de  la 
societe :  les  mots,  «  avec  ResponsabiUte  Limitee  »,  devant  etre  joints  et  unis  au  nom 
de  la  societe  et  en  former  partie;  2"  Le  montant  du  fonds  social;  3°  Le  nombre  des 
actions,  et  la  valeur  de  chacune  d'elles ;  4°  Les  conditions  de  versement  du  montant 
des  actions;  5°  La  penalite  encourue  par  les  actionnaires  qui  negligeraient  de  se 
conformer  aux  conditions  du  versement;  6°  La  dur6e  de  la  societe,  et  I'etendue  de 
la  responsabilite  de  chacun  des  actionnaires;  7°  La  signature  sociale. 

3.  L'acte  de  societe  devra  etre  enregistre,  en  vertu  d'un  acte  de  la  Cour  Royale 
de  cette  He,  par  le  greffier,  dans  un  Uvre  special  tenu  a  cat  effet,  qui  portera  le 
titre  de  «  Registre  des  Societes  etablies  avec  Responsabilite  Limitee  ». 

4.  La  Cour  n'accordera  la  permission  d'enregistrer  l'acte  de  societe  que  dans 
le  eas  ou  les  conditions  suivantes  seront  remplies :  1°  Que  la  demande  en  soit  faite 
au  nom  de  tous  les  membres  f ondateurs  de  la  societe ;  2°  Que  ledit  acte  soit  revetu 
de  la  signature  des  membres  fondateurs,  avec  indication  de  leur  profession  ou  occu- 
pation, et  domicile;  3°  Que  chaque  membre  fondateur  soit  proprietaire  et  respon- 
sable  de  trois  actions  au  moins  dans  la  societe,  et  que  le  nombre  d'actions  dont 
chacun  d'eux  est  proprietaire  et  responsable  soit  inscrit  vis-a-vis  de  sa  signature 
au  pied  de  l'acte  d'association ;  4°  Les  signatures  des  membres  fondateurs  seront 
attestees  par  au  moins  un  temoin,  qui  accompagnera  son  attestation  de  I'indication 
de  son  etat  ou  profession,  et  du  Ueu  de  son  domicile. 

An  application  for  registration  refused,  the  petitioners  not  having  complied  with  the  con- 
ditions imposed  by  law.  —  Ex  parte  London  and  Jersey  Einanoe,  etc.,  Co.,  (1902),  4  Ser.  «  Soci6t6 
a  responsabilite  lLmit6e,»  §  4. 

5.  Des  statuts  pour  la  conduite  de  la  societe  pourront  etre  annexes  k  l'acte 
de  societe,  et  seront  enregistres  en  vertu  du  meme  acte  de  la  Cour.  Si  les  statuts  ne 
sont  point  enregistres  avec  l'acte  de  societe,  les  membres  fondateurs  devront  les 
presenter  pour  etre  enregistres  et  en  obtenir  I'enregistrement  dans  les  six  mois 
de  la  date  de  I'enregistrement  de  l'acte  de  societe.  Faute  a  eux  d'avoir  rempli 
cette  formahte  dans  le  delai  present,  l'acte  de  societe  sera  nul,  et  la  societe  dissoute 

1)  En  vigueur  le  ler  Janvier  1912.  —  2)  Confirm^  par  Ordre  de  Sa  Majesty  en  Conseil, 
5  aout  1861.  Ent6rin6  le  17  aout  1861.  Modifi6  par  la  loi  du  1  avril  1888  et  laloidu  23  f6vrier 
1888.  Voir  aussi  la  loi  du  24  septembre  1861  sur  les  teneurs  en  fid^icommis,  et  sur  I'incorpora- 
tion  d'associations  commerciales  et  industrielles. 
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Jersey,  ses  antiquites,  aes  institutions,  son  histoire.    St.  Heliers.    1859. 

Le  Cras,  Abraham  Jones:  Constitution  of  Jersey.    Jersey.    1857. 

Same:  Laws,  customs,  and  privileges,  and  their  administration  in  Jersey,  with  notices 
of  Guernsey.    London.    1839. 

Le  Geyt,  PhiUipe:  Les  manusorits  sur  la  constitution,  les  lois,  et  les  usages  de  cette  He. 
St.  H6Uer.    1846—1847. 

Le  Marchant,  T. :  Remarques  et  animadversions  sur  I'approbation  des  lois  et  costumier 
de  Normandie.    Guemesey.    1826. 

Le  Quesne,  Charles:  Constitutional  history  of  Jersey.    London.    1856. 

Warburton:  Treatise  on  the  history,  laws,  and  customs  of  the  island  of  Guernsey.    1822. 


Statutes/^ 


Jersey. 

Companies  with  Limited  Liability, 
a)  Order  of  the  6  th  May,  1861.^) 

Art.  1.  For  the  future  it  shall  be  lawful  for  seven  persons  or  for  a  greater 
number,  to  form  a  company  for  a  purpose  of  commercial  or  industrial  interest,  and 
to  specify  the  limits  of  the  Habihty  of  each  of  them. 

2.  The  deed  of  the  company  must  state,  under  penalty  of  avoidance:  1.  The 
name  and  object  of  the  company:  the  words  "with  limited  hability,"  being  required 
to  be  joined  and  combined  with  the  name  of  the  company  and  form  part  thereof; 
2.  The  amount  of  capital  of  the  company;  3.  The  number  of  shares,  and  the  value 
of  each  of  them;  4.  The  conditions  of  payment  of  the  amount  of  the  shares;  5.  The 
penalty  incurred  by  shareholders  who  fail  to  conform  with  the  conditions  of  pay- 
ment; 6.  The  duration  of  the  company,  and  the  extent  of  the  UabiUty  of  each  of 
the  shareholders;  7.  The  signature  to  be  employed  by  the  company. 

3.  The  deed  of  the  company  must  be  registered,  by  virtue  of  a  certificate  of  the 
Royal  Court  of  this  Island,  by  the  Registrar  in  a  special  book  kept  for  that 
purpose,  which  shall  bear  the  title  of  "Register  of  companies  established  with  limited 
liability." 

4.  The  Court  shall  only  grant  permission  to  register  the  deed  of  the  company 
provided  that  the  following  conditions  are  observed:  1.  That  the  application  therefor 
is  made  in  the  name  of  all  the  original  members  of  the  company;  2.  That  the  said 
deed  shows  the  signature  of  the  original  members,  with  a  statement  of  their  pro- 
fession or  occupation  and  domicile ;  3.  That  each  original  member  is  the  owner  of  and 
hable  in  respect  of  not  less  than  three  shares  in  the  company,  and  that  the  number 
of  shares  of  which  each  of  them  is  owner  and  in  respect  of  which  he  is  hable  is  entered 
opposite  his  signature  at  the  foot  of  the  deed  of  the  company;  4.  The  signatures 
of  the  original  members  shall  be  witnessed  by  at  least  one  witness,  who  shall  unite  with 
his  attestation  a  statement  of  his  profession  or  calHng  and  the  place  of  his  domicile. 

An  application  for  registration  refused,  the  petitioners  not  having  complied  with  the  con- 
ditions imposed  by  law.  —  Ex  parte  London  and  Jersey  Finance,  etc.,  Co.,  (1902),  4  Ser.  "Soci6t6 
a  responsabilit^  limitfe,"  §  4. 

5.  Articles  for  the  conduct  of  the  company  shaU  be  annexed  to  the  deed  of 
association,  and  shall  be  registered  in  virtue  of  the  same  certificate  of  the  Court. 
If  the  articles  are  not  registered  with  the  deed  of  the  company,  the  original  members 
mtist  present  them  for  registration,  and  obtain  their  registration,  within  six  months 
of  the  date  of  the  registration  of  the  deed  of  the  company.  In  the  event  of  their 
having  omitted  to  carry  out  this  formality  withia  the  prescribed  period,  the  deed 

1)  As  in  force  1st  January,  1912.  Except  in  the  case  of  the  Guernsey  Companies  Act, 
of  which  the  official  translation  is  published,  the  translations  are  by  M.  R.  Emanuel,  M.  A., 
B.  C.  L.,  Barrister-at-Law.  —  ^)  Confirmed  by  order  of  Her  Majesty  in  Council  5th  August  1861. 
Ratified  the  17th  August,  1861.  Amended  by  the  law  of  the  let  April  1888,  and  the  law  of  the 
23d  February  1888.  See  also  the  law  of  the  24th  September  1861  on  trustees  and  on  the  in- 
corporation of  commercial  and  industrial  associations. 
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de  plein  droit.  Lorsque  les  statuts  d'une  soci6te  ne  seront  pas  enregistres  avec  efc 
en  meme  temps  que  Tacte  de  socidte,  ils  devront  etre  revetus  des  signatures  avec 
indication  de  profession  ou  6tat,  et  de  domicile,  de  tous  les  membres  fondateurs; 
et  la  demande  d'enregistrement  en  sera  faite  en  leur  nom. 

6.  Une  society  ne  sera  definitivement  constituee  sous  I'empire  de  la  presente 
loi  qu'apres  qu'elle  aura  obtenu  de  la  Cour  Royale  I'autorisation  d'enregistrer, 
tant  I'acte  de  societe,  que  les  statuts  de  la  society.  A  partir  du  jour  que  ces  forma- 
lites  auront  ete  remplies,  les  fondateurs,  avec  les  personnes  qui  par  la  suite  de- 
viendront  membres  ou  actionnaires  de  la  society,  seront  constitues  en  soci6te  in- 
corporee  sous  le  nom  et  titre  et  pour  I'objet  mentionn^s  dans  I'acte  de  societe. 
La  societe  ainsi  incorporee  aura  une  duree  continue  et  successive  dans  la  personne 
de  ses  membres  presents  et  futurs  jusqu'^  sa  dissolution;  elle  aura  droit  d'avoir 
un  sceau  commun,  de  prendre,  acquerir,  tenir  et  poss6der  en  main-morte  toutes 
especes  de  biens-fonds  et  propriety  immobilieres  dans  cette  He,  d'ester  en  jugement 
devant  toutes  Cours,  pardevant  tous  juges,  commissaires,  e  arbitres,  de  pro  - 
poser  et  repondre,  actionner  et  defendre,  appeler  et  desister,  composer  et  arbitrer, 
et,  g6neralement,  de  faire  et  ex^cuter  toutes  conventions  et  tous  contrats  et  actes 
necessaires  quelconques,  relatifs  aux  operations,  negoces  et  affaires  de  la  societe, 
et  ce  par  I'entremise  de  ses  gerants,  directeurs,  ou  autres  officiers  d^signes  et  auto- 
ris6s  k  cet  effet  par  ses  statuts,  ou  par  mandat,  procuration,  ou  delegation  speciale. 

7.  L'acte  de  societe,  et  les  statuts  d'une  societe  constitute  en  vertu  de  la  pre- 
sente loi,  seront,  aussitot  qu'ils  auront  et6  dument  enregistres,  obligatoires  jusqu'a 
ce  qu'ils  aient  ete  changes  ou  modifies  en  vertu  de  la  presente  loi,  non  seulement 
envers  les  membres  fondateurs  qui  les  auront  sign^s,  leurs  hoirs  ou  ayant-droit, 
mais  aussi  envers  toutes  personnes  qui  par  la  suite  deviendront  membres  et  action- 
naires de  ladite  societe,  leurs  hoirs  ou  ayant-droit,  de  la  meme  maniere  que  si  ces 
personnes  avaient  eUes-memes  signe  et  fait  enregistrer  lesdits  acte  et  statuts;  et 
tous  changements,  modifications,  et  additions  auxdits  acte  et  statuts,  dument 
faits  et  enregistres  en  conformite  a  la  presente  loi,  seront  egalement  obligatoires 
envers  tous  les  membres  et  actionnaires  de  ladite  societe. 

A  petition  for  the  registration  of  a  certificate  to  the  effect  that  a  company  is  incorporated 
under  the  Companies  Acts,  1862 — 1866,  as  a  hmited  company  refused,  the  company  not  having 
fulfilled  the  condition  required  by  the  law  in  force  in  reference  to  limited  companies.  —  Ex  parte 
Native  Brands  Tea  Packing  Co.,  (1895),  3  Ser.  «  Sooi6t6  h  responsabilit6  limit6e,»  §  1.  But  cp. 
Ex  Parte  London  City  and  Midland  Bank,  (1898),  Ibid.  A  petition  to  register  refused,  —  Ex 
parte  Monte  Rosa  G.  M.  Co.,  (1894),  Ibid.  §  2. 

8.  Toute  societe  definitivement  constituee  sous  I'empire  de  la  presente  loi 
aura  la  faculte,  en  vertu  d'une  decision  speciale  de  ses  membres  ou  actionnaires 
reunis  en  assemblee  generale,  d'augmenter  le  montant  du  fonds  social  enonce  dans 
son  acte  de  societe,  et  ce  au  moyen  de  remission  d'actions  additionneUes,  qui  pour- 
ront  etre  de  la  meme  valeur  nom  in  ale  chacune,  et  de  la  meme  nature  que  les  actions 
primitives  de  la  societe,  ou  etre  de  teUe  autre  valeur  nominale  et  avoir  tels  privileges 
et  avantages  qui  pourront  etre  determines  par  ladite  decision  speciale.  La  societe 
pourra  6galement,  par  une  decision  speciale  prise  en  assemblee  generale,  etendre  sa 
duree  au-dela  du  terme  port6  dans  I'acte  de  societe  pour  le  temps  que  voudra  fixer 
I'assemblee,  et  ensuite,  par  des  decisions  speciales  successives,  continuer  son  exis- 
tence pendant  aussi  longtemps  qu'elle  jugera  convenable.  Des  copies,  sous  le  sceau 
de  la  societe,  des  decisions  speciales  autorisant  I'augmentation  du  fonds  social, 
et  I'extension  de  la  duree  de  la  societe,  seront,  sous  peine  de  nulKte,  presenteea 
dans  le  d^lai  d'un  mois  de  leur  date  a  la  Cour  Royale,  qui  en  ordonnera  I'enregistre- 
ment  dans  le  registre  dont  il  est  parle  a  I'art.  3.  Ces  seuls  cas  exceptes,  I'acte  de 
societe  mentionne  h  I'art.  2  ne  pourra  etre  en  aucune  maniere  change  ni  modifie. 

9.  Toute  societe  definitivement  constitute  sous  I'empire  de  la  presente  loi 
aura  la  faculte,  en  vertu  d'une  decision  speciale  de  ses  membres  ou  actionnaires 
reunis  en  assemblee  generale,  d'apporter  a  ses  statuts  tels  changements  et  modifi- 
cations qu'elle  jugera  convenables,  ou  de  faire  des  statuts  suppl6mentaires,  ou  de 
rappeler  ses  statuts  en  entier  et  y  en  substituer  d'autres,  pourvu  toutefois  que  ces 
changements  et  modifications,  ou  tels  statuts  supplementaires  ou  nouveaux,  ne 
soient  point  contraires  a  I'acte  de  societe,  ni  aux  dispositions  de  la  presente  loi^ 


JERSEY:  LIMITED  LIABILITY  COMPANIES.  103 

of  the  company  shall  be  void,  and  the  company  be  dissolved  by  operation  of  law. 
When  the  articles  of  a  company  are  not  registered  with  and  at  the  same  time  as 
the  deed  of  the  company,  they  must  show  the  signatures,  with  a  statement  of  the 
profession  or  calling  and  of  the  domicile  of  all  the  original  members ;  and  the  appli- 
cation for  registration  thereof  shall  be  made  in  their  name. 

6.  A  company  shall  only  be  finally  constituted  under  the  present  law  after 
it  shall  have  obtained  from  the  Royal  Court  permission  to  register  both  the  deed 
of  the  company  and  the  articles  of  the  company.  From  the  day  when  these  forma- 
lities shall  have  been  carried  out,  the  original  members  together  with  those  persons 
who  shall  subsequently  become  members  or  shareholders  of  or  in  the  company,  shall 
be  constituted  as  an  incorporated  company  under  the  name  and  title  and  for  the 
purpose  specified  in  the  deed  of  the  company.  The  company  thus  incorporated 
shall  have  a  continued  and  successive  existence  in  the  person  of  its  present  and 
future  members  until  its  dissolution;  it  shaU  be  entitled  to  employ  a  common  seal, 
to  take,  acquire,  hold,  and  possess  in  mortmain  all  kinds  of  landed  and  immoveable 
property  in  this  Island,  to  be  a  party  to  legal  proceedings  before  aU  Courts,  before 
all  judges,  commissioners,  and  referees,  to  offer  and  accept,  bring  and  defend  actions, 
appeal  and  discontinue  proceedings,  compromise  and  arbitrate,  and,  in  general,  to 
make  and  perform  all  necessary  agreements,  contracts  and  acts  of  whatsoever  nature, 
relating  to  the  transactions,  business,  and  proceedings  of  the  company,  and  to  do 
so  by  the  agency  of  its  managers,  directors,  or  other  officers  appointed  and  autho- 
rised thereto  by  its  articles,  or  by  letter  or  power  of  attorney,  or  special  authority. 

7.  The  deed  of  the  company  and  the  articles  of  a  company  constituted  by  virtue 
of  the  present  law  shall  be  binding,  as  soon  as  they  shall  have  been  duly  registered, 
until  they  shall  be  changed  or  amended  by  virtue  of  the  present  law,  not  only  upon 
the  original  members  who  have  signed  them,  their  heirs  or  assigns,  but  also  upon 
all  persons  who  may  subsequently  become  members  and  shareholders  of  and  in  the 
said  company,  their  heirs  or  assigns,  in  the  same  manner  as  if  such  persons  had 
themselves  signed  the  said  deed  and  articles  and  caused  them  to  be  registered;  and 
all  changes,  amendments,  and  additions  to  the  said  deed  and  articles,  duly  passed 
and  registered  in  pursuance  of  the  present  law,  shall  be  equally  binding  upon  all 
members  and  shareholders  of  and  in  the  said  company. 

A  petition  for  the  registration  of  a  certificate  to  the  effect  that  a  company  is  incorporated 
under  the  Companies  Acts,  1862 — 1866,  as  a  limited  company  refused,  the  company  not  having 
fulfilled  the  condition  required  by  the  law  in  force  in  reference  to  limited  companies.  —  Ex  parte 
Native  Brands  Tea  Packing  Co.,  (1895),  3  Ser.  "Soci6t6  a  responsabiUt^  Umit6e,"  §  1.  But  op. 
Ex  Parte  London  City  and  Midland  Bank,  (1898),  Ibid.  A  petition  to  register  refused,  —  Ex 
parte  Monte  Rosa  G.  M.  Co.,  (1894),  Ibid.  §  2. 

8.  Every  company  finally  constituted  under  the  present  law  shall  have  power, 
by  virtue  of  a  special  resolution  of  its  members  or  shareholders  assembled  at  a  general 
meeting,  to  increase  the  amount  of  the  capital  in  the  business  stated  in  its  deed, 
and  may  do  so  by  means  of  the  issue  of  additional  shares,  which  may  be  of  the  same 
nominal  value,  and  of  the  same  nature,  as  the  original  shares  in  the  company,  or 
may  be  of  such  other  nominal  value  and  confer  such  rights  of  priority  and  benefits 
as  may  be  determined  by  the  said  special  resolution.  A  company  may  also,  by  a 
special  resolution  passed  at  a  general  meeting,  extend  its  duration  beyond  the  time 
specified  in  the  deed  of  the  company,  for  such  period  as  the  meeting  may  wish  to 
fix,  and  afterwards,  by  successive  special  resolutions,  continue  its  existence  for 
as  long  a  time  as  it  shall  deem  advisable.  Copies,  under  the  seal  of  the  company^ 
of  special  resolutions  authorising  the  increase  of  the  capital  in  the  business  and 
extension  of  the  duration  of  the  company,  shall  be  presented,  under  penalty  of  being 
held  void,  within  a  period  of  one  month  from  their  date,  to  the  Royal  Court,  which 
shall  order  their  registration  in  the  register  for  which  provision  is  made  in  article  3. 
These  cases  alone  excepted,  the  deed  of  the  company  specified  in  article  2  cannot 
be  in  any  way  changed  or  amended. 

9.  Every  company  finally  constituted  under  the  present  law  shall  have  power,, 
by  virtue  of  a  special  resolution  of  its  members  or  shareholders  assembled  at  a  general 
meeting,  to  introduce  into  its  articles  such  changes  and  amendments  as  it  may  deem 
advisable,  or  to  make  supplementary  articles,  or  to  repeal  the  whole  of  its  articles 
and  substitute  others  for  them,  provided  however  that  such  changes  and  amend- 
ments, or  such  supplementary  or  new  articles,  are  not  inconsistent  with  the  deed 
of  the  company,  or  with  the  provisions  of  the  present  law.   A  copy  under  the  seal 
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Une  copie,  sous  le  sceau  de  la  society,  de  tous  changements  et  modifications  ap- 
portes  a  ses  statuts,  et  de  tous  statuts  nouveaux  et  supplementaires,  sera  presentee 
sans  delai  a  la  Cour  Royale,  qui  en  ordonnera  Tenregistrement  dans  le  registre 
mentionne  a  Tart.  3.  Jusqu'a  ce  que  cette  formaUte  ait  ete  remplie,  toute  decision 
de  I'assemblee  gen^rale  d'une  societe  a  I'egard  de  ses  statuts  demeurera  sans  effet. 

10.  Une  copie  ou  exemplaire  de  I'acte  de  soci6t6  et  des  statuts  d'une  societe 
sera  foumie  ou  envoyee  a  chacun  des  membres  ou  actionnaires  de  telle  soci^td,  qui 
en  fera  la  demande  en  s'adressant  personnellement  ou  par  lettre  au  bureau  de  la 
societe,  et  ce  moyennant  le  paiement  de  telle  somme,  n'exc6dant  pas  un  chelin,  que 
la  soci6te  jugera  a  propos  de  fixer.  Tout  actionnaire  ou  membre  d'une  soci^t^,  en 
s'adressant  en  personne  ou  par  lettre  au  bureau  de  cette  soci6t6,  aura  le  droit, 
moyennant  le  paiement  d'une  somme  n'excedant  pas  un  chelin,  d'exiger  la  remise 
ou  renvoi  d'une  copie  ou  exemplaire  de  toute  decision  sp^ciale  de  I'assemblee  g6ne- 
rale  de  la  societe.  Toute  societe  qui  refusera  ou  n^gligera  de  se  conformer  aux 
dispositions  de  cet  article  sera  passible  d'une  amende  n'excedant  pas  une  livre  ster- 
ling pour  chaque  contravention. 

11.  La  responsabilite  des  membres  et  actionnaires  d'une  soci6t6  constituee 
definitivement  sous  I'empire  de  la  pr6sente  loi,  h,  regard  des  dettes  et  engagements 
de  telle  societe,  sera  limitee  au  paiement  de  la  partie  de  la  valeur  nominale  des 
actions  dont  ils  sont  respectivement  proprietaires  ou  responsables  qui  n'aura  point 
ete  versee  dans  la  caisse  sociale;  et,  a  partir  du  moment  que  la  valeur  nominale 
d'une  action  aura  ete  integralement  versee  dans  la  caisse  sociale  ou  autrement  payee 
au  profit  de  la  soci6te,  le  proprietaire  de  telle  action,  et  toutes  personnes  qui  pour- 
ront  en  etre  garants  ou  responsables  du  paiement  a  quelque  titre  que  ce  soit,  seront 
affranchis  de  toute  responsabilite,  et  liberes  de  toute  contribution,  a  cause  des  dettes 
et  engagements  de  la  dite  societe. 

12.  Les  actions  des  societes  etablies  en  vertu  de  la  pr6sente  loi  seront  censees 
biens-meubles,  et  seront  transferables  de  la  maniere  et  dans  la  forme  qui  seront 
prescrites  par  les  statuts  des  societes  dont  elles  emanent  respectivement.  Nean- 
moins,  I'actionnaire  qui  transferera  des  actions  sera,  a  defaut  de  la  personne  a  la- 
quelle  il  les  aura  transferees,  sujet  k  la  responsabilite  attachee  auxdites  actions 
pendant  le  terme  de  deux  annees,  a  compter  du  jour  que  le  nom  de  cette  personne 
aura  ete  inscrit  comme  membre  ou  actionnaire,  a  cause  desdites  actions,  dans  le 
registre  mentionn6  dans  I'art.  14. 

13.  Tout  transfert  des  actions  appartenant  a  la  succession  d'une  personne 
decedee  fait  par  son  principal  heritier,  par  I'executeur  de  son  testament,  ou  par 
tout  autre  representant  legitime,  sera  valable,  malgre  que  le  nom  de  tel  principal 
heritier,  executeur  testamentaire,  ou  representant,  ne  soit  pas  enregistre  dans  les 
Uvres  ou  registres  de  la  societe  dont  lesdites  actions  emanent,  pourvu  que  les  autres 
formahtes  prescrites  pour  la  validite  des  transferts  aient  et6  observ6es. 

14.  Toute  societe,  etablie  en  vertu  de  la  presente  loi,  sera  tenue  de  garder  un 
hvre  ou  registre  dans  lequel  seront  inscrites  les  particularites  suivantes:  1°  Les 
noms,  etats  ou  professions,  et  domiciles  ou  adresses,  de  tous  et  un  chacun  de  ses 
membres  ou  actionnaires  depuis  sa  fondation;  Et  vis-a-vis  du  nom  de  chaque 
actionnaire  ou  membre:  2°  Le  nombre  des  actions  dont  il  est  proprietaire  ou  res- 
ponsable,  avec  les  numeros  de  telles  actions;  3°  Les  sommes  versees  dans  la 
caisse  sociale  sur  chaque  action,  avec  la  date  de  chaque  versement ;  4°  La  date  de 
I'inscription  de  son  nom  dans  ledit  registre  parmi  les  membres  ou  actionnaires  de 
la  societe;  5°  La  date  a  laquelle  ce  membre  ou  actionaaire  a  cesse  d'etre  proprie- 

.  taire  de  chacune  des  actions  inscrites  vis-a-vis  de  son  nom. 

Toute  societe  qui  omettra  ou  negligera  d'obtemperer  aux  dispositions  du 
present  article  sera  passible  d'une  amende  n'excedant  pas  deux  livres  sterling  par 
jour,  pour  aussi  longtemps  qu'elle  continuera  d'y  contrevenir. 

15.  Toute  societe  constituee  en  vertu  de  la  presente  loi  sera  tenue,  dans 
le  courant  du  mois  de  Janvier  de  chaque  annee,  de  dresser  un  memoire  contenant 
une  liste  des  noms,  etats  ou  professions,  et  domiciles  ou  adresses,  de  toutes  per- 
sonnes qui,  le  premier  jour  de  Janvier  de  ladite  annee,  etaient  membres  ou  action- 
naires de  ladite  societe,  et  vis-a-vis  du  nom  de  chaque  membre  ou  actionnaire  le 
nombre  et  les  numeros  des  actions  dont  il  est  proprietaire  ou  responsable,  et  le 
montant  qui  a  ete  verse  sur  chacune  desdites  actions  dans  la  caisse  sociale.    Ledit 
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of  the  company,  of  all  changes  and  amendments  introduced  into  its  articles,  and 
of  all  new  and  supplementary  articles,  shall  be  presented  without  delay  to  the  Royal 
Court,  which  shall  order  their  registration  in  the  register  specified  in  art.  3.  Until 
this  formaUty  shall  have  been  carried  out,  every  resolution  of  a  general  meeting 
of  a  company  in  respect  of  its  articles  shall  remain  inoperative. 

10.  A  copy  or  transcript  of  the  deed  and  articles  of  a  company  shall  be  furnished 
or  sent  to  each  of  the  members  or  shareholders  of  or  in  such  company  who  shall 
make  a  request  therefor,  upon  his  applying  personally  or  by  letter  at  the  company's 
office,  in  return  for  the  payment  of  such  sum,  not  exceeding  one  shilHng,  as  the  com- 
pany shaU  think  it  expedient  to  fix.  Every  shareholder  or  member  of  a  company, 
applying  personally  or  by  letter  at  the  office  of  such  company,  shall  be  entitled, 
in  return  for  the  payment  of  a  sum  not  exceeding  one  shilling,  to  require  that  there 
shall  be  dehvered  or  sent  to  him  a  copy  or  transcript  of  every  special  resolution  of 
a  general  meeting  of  the  company.  Any  company  which  shall  refuse  or  neglect 
to  conform  with  the  provisions  of  this  article  shall  be  liable  to  a  fine  not  exceeding 
one  pound  sterling  for  each  infringement. 

11.  The  habUity  of  members  and  shareholders  of  and  in  a  company  finally 
constituted  under  the  present  law,  in  respect  of  the  debts  and  engagements  of  such 
company,  shall  be  limited  to  the  payment  of  such  portion  of  the  nominal  value  of 
the  shares  of  which  they  are  respectively  owners  or  for  which  they  are  Uable,  as  shall 
not  have  been  paid  up  and  contributed  to  the  assets  of  the  business;  and  from  the 
moment  when  the  nominal  value  of  a  share  shall  have  been  fuUy  paid  up  and  con- 
tributed to  the  assets  of  the  business  or  otherwise  satisfied  for  the  benefit  of  the  com- 
pany, the  owner  of  such  share,  and  all  persons  who  may  be  sureties  therefor  or  liable 
for  the  pajmient  in  any  character  whatsoever,  shall  be  discharged  from  all  liabihty, 
and  freed  from  any  contribution  arising  in  respect  of  the  debts  and  engagements 
of  the  said  company. 

12.  Shares  in  companies  formed  by  virtue  of  the  present  law  shall  be  deemed 
personal  property,  and  shaU  be  transferable  in  the  form  and  manner  which 
may  be  prescribed  by  the  articles  of  the  companies  by  which  they  are  respectively 
issued.  Nevertheless  a  shareholder  who  shall  transfer  shares  shall  be  subject,  on 
default  of  the  person  to  whom  he  shall  have  transferred  them,  to  the  habihty  attach- 
ing to  the  said  shares  for  a  period  of  two  years,  reckoned  from  the  day  on  which 
the  name  of  such  person  shall  have  been  entered  as  member  or  shareholder,  in  respect 
of  such  said  shares,  in  the  register  specified  in  article  14. 

13.  Every  transfer  of  shares  belonging  to  the  estate  of  a  deceased  person  exe- 
cuted by  his  principal  heir,  by  the  executor  of  his  will,  or  by  any  other  lawful  re- 
presentative, shall  be  vaHd,  notwithstanding  the  fact  that  the  name  of  such  prin- 
cipal heir,  testamentary  executor,  or  representative,  may  not  be  registered  in  the 
books  or  registers  of  the  company  by  which  the  said  shares  were  issued,  provided  that 
the  other  formahties  prescribed  for  the  validity  of  transfers  have  been  observed. 

14.  Every  company  established  by  virtue  of  the  present  law  shall  be  required 
to  keep  a  book  or  register  in  which  shall  be  entered  the  following  particulars:  1.  The 
names,  callings  or  professions,  and  domiciles  or  addresses  of  all  and  each  respec- 
tively of  its  members  or  shareholders  from  the  time  of  its  formation;  and  opposite 
the  name  of  each  shareholder  or  member;  2.  The  quantity  of  shares  of  which  he  is 
the  owner,  or  for  which  he  is  liable,  with  the  distinguishing  numbers  of  such  shares ; 
3.  The  sums  paid  up  and  contributed  to  the  assets  of  the  business  upon  each  share, 
with  the  date  of  each  payment;  4.  The  date  of  the  entry  of  his  name  in  the  said 
register  among  the  members  or  shareholders  of  or  in  the  company;  5.  The  date  on 
which  such  member  or  shareholder  ceased  to  be  owner  of  each  of  the  shares  entered 
opposite  his  name. 

Any  company  which  shall  omit  or  neglect  to  obey  the  provisions  of  the  present 
article  shall  be  hable  to  a  fine  not  exceeding  two  pounds  sterUng  a  day,  for  so  long 
as  it  shall  continue  to  be  in  default. 

15.  Every  company  constituted  by  virtue  of  the  present  law  shall  be  required, 
in  the  course  of  the  month  of  January  in  each  year,  to  draw  up  a  memoir  containing 
a  hst  of  the  names,  callings  or  professions,  and  domiciles  or  addresses,  of  all  persons 
who,  on  the  first  day  of  January  of  the  said  year,  were  members  or  shareholders, 
of  or  in  the  said  company,  and  opposite  the  name  of  each  member  or  shareholder 
the  quantity  and  distinguishing  numbers  of  the  shares  of  which  he  is  owner  or  for 
which  he  is  liable,  and  the  amount  which  has  been  paid  up  on  each  of  the  said  shares 
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memoire  contiendra  en  outre  un  6tat  de  situation  renfermant  les  particularit^s 
suivantes:  1°  Le  montant  du  fonds  social,  avec  le  nombre  d'actions  dans  lequel 
il  est  divise;  2°  Le  nombre  des  actions  prises  depuis  la  fondation  de  la  soci6t6 
jusqu'au  premier  Janvier  de  Tannee  dans  laquelle  ladite  liste  ou  m^moire  sera 
dress6;  3°  Le  nombre  et  le  montant  par  action  des  appels  de  fonds  faits  k  ses  membres 
par  la  societe,  et  la  somme  totale  dont  le  versement  dans  la  caisse  sociale  a  et6 
demande  au  moyen  desdits  appels  de  fonds;  4°  La  somme  totale  re9ue  par  la  soci6t6 
en  vertu  desdits  appels  de  fonds;  5°  La  balance  due  a  la  soci6te  en  vertu  desdits 
appels  de  fonds  et  qui  reste  impayee.  Et  dans  le  cas  ovl,  par  I'acte  de  soci6t6,  la 
penality,  encourue  par  les  actionnaires  qui  n^gligeraient  de  se  conformer  aux  con- 
ditions du  versement  du  montant  de  leurs  actions,  est  la  confiscation  desdites 
actions,  ledit  memoire  contiendra:  6°  Le  nombre  des  actions  dont  la  confiscation 
a  6t6  prononcee,  la  somme  totale  re9ue  par  la  soci6te  sur  lesdites  actions  avant 
la  confiscation,  et  la  somme  re9ue  par  la  society  par  la  vente  desdites  actions  apres 
confiscation. 

Ce  memoire  sera  enregistre  dans  un  livre  ou  registre  tenu  h,  cet  effet  par  la 
society;  et  une  copie,  sous  le  sceau  de  la  soci6t6,  en  sera  remise  dans  le  d^lai  men- 
tionne  au  commencement  de  cet  article  au  greffier  de  la  Cour  Royale,  et  demeurera 
log6e  au  greffe.  Toute  societe  qui  negligera  ou  omettra  de  dresser,  et  enregistrer, 
et  de  remettre  au  greffier,  un  memoire  en  oonformite  k  cet  article  sera  passible 
d'une  amende  n'excedant  pas  deux  livres  sterling  par  jour  aussi  longtemps  qu'elle 
continuera  d'y  contrevenir  apr^s  le  31  Janvier  de  chaque  annee  respectivement. 

A  compaay  having  failed  to  transmit  a  report  was  condemned  to  pay  a  fine  of  3s.  per 
day  until  sent.  —  Procureur-Gen^ral  v.  Channel  Islands  Entertainments  Co.  (1901),  4  Ser. 
«  Sooi6t6  a  responsabilit^  limit^e  »,  §  2. 

16.  Les  Hvres  ou  registres  mentionnes  aux  articles  14  et  15  seront  gardes  au 
bureau  public  de  la  societe;  et  toute  personne,  en  s'adressant  audit  bureau  entre 
les  onze  heures  du  matin  et  deux  heures  de  I'apres-midi  de  chaque  jour  ouvrier, 
et  en  se  conformant  d'ailleurs  aux  regies  raisonnables  qui  pourront  etre  etablies  a 
cet  6gard  par  les  statuts  de  la  society,  aura  la  faculte  d'examiner  lesdits  livres  ou 
registres,  et  d'en  prendre  telle  note  ou  extrait  qu'elle  jugera  convenable.  La  per- 
sonne demandant  de  faire  I'examen  desdits  livres  y  sera  admise,  si  c'est  un  membre 
de  la  society,  gratuitement,  —  et  dans  tout  autre  cas  en  payant  une  somme  n'exce- 
dant pas  un  cheUn.  Des  extraits  desdits  livres,  authentiques  sous  le  sceau  de  la 
soci6te,  seront  deHvres  a  toute  personne  qui  en  fera  la  demande,  moyennant  le 
paiement  de  six  pennys  par  cent  mots.  Toute  infraction  au  present  article  sera 
punie  d'une  amende  d'une  Uvre  sterling. 

17.  Toute  societe,  constituee  en  vertu  de  la  pr^sente  loi,  sera  tenue  d'avoir 
un  bureau  public  dans  cette  De,  ou  toutes  actions  et  semonces  pourront  etre  servies, 
et  tous  ajours  et  notifications  faits,  qui  concement  ladite  societe,  et  ou  tous  avis 
qui  doivent  etre  donnes  k  la  societe  pourront  etre  remis  ou  envoyes  par  la  poste. 
La  societe,  avant  de  commencer  ses  operations,  fera  remettre  au  moyen  de  ses 
g6rants,  directeurs,  ou  autres  officiers,  au  greffier  de  la  Cour  Royale,  un  avis  par 
ecrit  et  sous  son  sceau,  indiquant  la  situation  dudit  bureau;  et  eUe  avertira  ledit 
greffier  de  la  meme  maniere  de  tout  changement  de  bureau  qu'elle  pourra  faire 
par  la  suite.  Le  greffier  dressera,  d'apresles  avis  qui  lui  seront  ainsi  remis,  une 
table  ou  Hste  des  bureaux  des  diverses  societ6s  qui  pourront  etre  etabHes  sous 
Tempire  de  la  presente  loi,  laquelle  table  ou  Uste  sera  appendue  dans  le  vestibule 
de  la  Cohue  Royale.  Toute  societe  qui  contreviendra  aux  dispositions  du  present 
article  sera  passible  d'une  amende  n'excedant  pas  deux  livres  sterling. 

A  company  condemned  under  this  section.  —  Procureur-G6n6ral  v.  Jersey  Express  Co., 
(1901),  4  Ser.  «  Sooi6t6  a  responaabilit6  limit6e  »,  §  3. 

18.  Toute  societe,  etabUe  sous  I'empire  de  la  presente  loi,  sera  tenue  de  faire 
inscrire  son  nom  en  toutes  lettres,  et  les  mots,  «  avec  ResponsabilLt6  Limit6e  », 
en  caracteres  Hsibles,  sur  la  fagade  de  son  bureau  public  ou  autres  bureaux,  ainsi 
que  sur  tous  bUlets-a-ordre,  lettres  de  change,  connaissements,  factures,  comptes, 
re5us,  papiers  et  documents  emis  ou  souscrits  en  son  nom  et  sous  sa  responsabiUte 
par  ses  gerants,  directeurs,  agents,  ou  autoris6s.    Toute  personne  qui  aura  souscrit 
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and  contributed  to  the  assets  of  the  business.  The  said  memoir  shall  contain  in 
addition  an  account  of  the  company's  position  comprising  the  following  particulars : 
1.  The  amount  of  capital  in  the  business,  with  the  number  of  shares  into  which  it 
is  divided;  2.  The  number  of  shares  taken  from  the  time  of  the  formation  of  the  com- 
pany until  the  first  of  January  of  the  year  in  which  the  said  hst  or  memoir  shall 
be  drawn  up ;  3.  The  number  and  amount  on  each  share  of  calls  of  capital  made  upon 
its  members  by  the  company,  and  the  total  sum  of  which  payment  into  the  assets 
of  the  business  has  been  demanded  by  means  of  the  said  calls  of  capital;  4.  The 
total  sum  received  by  the  company  by  virtue  of  the  said  calls  of  capital;  5.  The 
balance  due  to  the  company  by  virtue  of  the  said  calls  of  capital  which  remains 
unpaid.  And  in  cases  in  which,  by  the  deed  of  the  company,  the  penalty  incurred 
by  shareholders  who  fail  to  comply  with  the  conditions  of  payment  of  the  amount 
of  their  shares  is  forfeiture  of  the  said  shares,  the  said  memoir  shall  contain :  6.  The 
number  of  shares  of  which  forfeiture  has  been  ordered,  the  total  sum  received  by 
the  company  upon  the  said  shares  before  forfeiture,  and  the  sum  received  by  the 
company  by  the  sale  of  the  said  shares  after  forfeiture. 

This  memoir  shall  be  registered  in  a  book  or  register  kept  for  such  purpose 
by  the  company;  and  a  copy  thereof,  vmder  the  company's  seal,  shall  be  dehvered 
during  the  period  specified  at  the  beginning  of  this  article  to  the  registrar  of  the 
Royal  Court,  and  shall  remain  lodged  at  his  office.  Any  company  which  shall  neglect 
or  omit  to  draw  up,  and  register,  and  dehver  to  the  registrar,  a  memoir  as  required 
by  this  article,  shall  be  liable  to  a  fine  not  exceeding  two  pounds  sterling  each  day 
so  long  as  it  shall  continue  to  be  in  default  after  the  31st  January  in  each  year  re- 
spectively. 

A  company  having  failed  to  transmit  a  report  was  condemned  to  pay  a  fine  of  3s.  per 
day  until  sent.  —  Procureur-G6n6ral  v.  Channel  Islands  Entertainments  Co.  (1901),  4  Ser. 
"Soci6t6  a  responsabilitd  Umit^e,"   §  2. 

16.  The  books  or  registers  specified  in  articles  14  and  15  shall  be  kept  at  the 
public  office  of  the  company;  and  any  person,  on  applying  to  the  said  office  be- 
tween eleven  o'clock  in  the  morning  and  two  o'clock  in  the  afternoon  of  any  business 
day,  and  complying  in  addition  with  reasonable  regulations  which  may  be  laid 
down  for  that  purpose  by  the  articles  of  the  company,  shall  be  entitled  to  examine 
the  said  books  or  registers,  and  to  take  therefrom  such  note  or  extract  as  he  shall 
deem  necessary.  The  person  applying  to  examine  the  said  books  shall  be  permitted 
to  do  so,  if  he  is  a  member  of  the  company,  without  charge,  —  and  in  any  other 
case,  upon  pajnnent  of  a  sum  not  exceeding  one  shilling.  Extracts  from  the  said 
books,  certified  under  the  company's  seal,  shall  be  dehvered  to  any  person  who  may 
make  appHcation  therefor,  in  return  for  the  payment  of  sixpence  per  hundred  words. 
Any  infringement  of  the  present  article  shall  be  punished  with  a  fine  of  one  pound 
sterUng. 

17.  Every  company  constituted  by  virtue  of  the  present  law  shall  be  required 
to  have  a  public  office  in  this  Island,  at  which  aU  proceedings  and  plaints  may  be 
served,  and  all  summonses  and  notices  delivered,  which  concern  the  said  company, 
and  where  all  information  which  must  be  given  to  the  company  may  be  tendered 
or  sent  by  post.  The  company,  before  commencing  its  business,  shall  cause  to  be 
delivered  by  means  of  its  managers,  directors,  or  other  officers,  to  the  registrar 
of  the  Royal  Court  a  notice  in  writing  and  under  its  seal,  specifying  the  situation 
of  the  said  office;  and  it  shall  notify  the  said  registrar  in  the  same  manner  of  any 
change  in  the  office  which  it  may  subsequently  make.  The  registrar  shall  draw  up, 
in  pursuance  of  the  notices  which  shall  thus  be  sent  him,  a  table  or  list  ot  the  offices 
of  the  various  companies  which  shall  be  formed  under  the  present  law,  which  table 
or  hst  shall  be  hung  up  in  the  hall  of  the  Royal  Court  of  Justice.  Ajiy  company 
which  shall  infringe  the  provisions  of  the  present  article  shall  be  liable  to  a  fine  not 
exceeding  two  poimds  sterling. 

A  company  condemned  under  this  section.  —  Procureur-G6n6ral  v.  Jersey  Express  Co., 
(1901),  4  Ser.    "Soci6t6  k  responsabilit^  limit^e,"  §  3. 

18.  Every  company  estabUshed  under  the  present  law  shall  be  required  to 
cause  its  name  to  be  placed  at  fuU  length  in  letters,  and  the  words  "with  limited 
liabihty"  in  legible  characters,  upon  the  front  of  its  public  or  other  offices,  as  weU 
as  upon  all  promissory  notes,  bills  of  exchange,  bills  of  lading,  invoices,  accounts, 
receipts,  papers,  and  documents,  issued  or  subscribed  in  its  name,  and  for  which 
it  is  liable,  by  its  managers,  directors,  agents  or  authorised  officers.    Any  person 
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ou  emis  au  nom  de  la  societe  des  billets-a-ordre,  lettres  de  change,  ou  autres  obli- 
gations ou  promesses  de  payer,  sur  lesquels  le  nom  de  la  soci6t6  ne  sera  pas  enonce, 
en  obeissance  au  present  article,  en  sera  responsable  en  outre  en  son  propre  et 
prive  nom,  a  defautde  la  society. 

Toute  societe  sera  egalement  tenue  de  faire  graver  son  nom  et  les  mots,  «  avec 
Responsabilite  Limitee  »,  en  toutes  lettres  et  en  caracteres  lisibles  sur  son  sceau. 

Toute  societe  qui  omettra  ou  negligera  de  faire  inscrire  son  nom  sur  ses  bureaux, 
en  obeissance  au  present  article,  sera  passible  d'une  amende  de  cinq  livres  sterUng, 
et  en  outre  d'une  amende  additionnelle  d'une  livre  sterKng  pour  chaque  jour  que 
son  nom  ne  sera  pas  ainsi  inscrit. 

Toute  societe  qui  contreviendra  aux  autres  dispositions  du  present  article  sera 
passible  d'une  amende  de  deux  livres  sterling  pour  chaque  contravention;  et  tout 
directeur,  gerant,  ou  autre  officier  d'une  society,  qui  se  servira  d'un  sceau  comme 
etant  celui  de  telle  societe,  sur  lequel  le  nom  de  cette  societe  ne  sera  pas  grave 
comme  sus  est  dit,  sera  sujet  a  une  amende  de  cinq  livres  sterling  pour  chaque 
contravention. 

19.  Toute  societe  constituee  en  vertu  de  la  pr^sente  loi,  dont  le  nombre  des 
membres  ou  actionnaires  se  trouvera  reduit  a  moins  de  sept,  et  qui  pendant  I'espace 
de  six  mois  consecutifs  continuera  avec  moins  que  ce  nombre  de  membres  ou  action- 
naires, sera  a  I'expiration  dudit  terme  dissoute  de  pleia  droit.  Les  membres  ou 
actionnaires,  qui  composaient  ladite  societe  au  moment  de  sa  dissolution,  seront 
soUdairement  et  sans  limitation  responsables  de  toutes  dettes  contractees,  et  de 
toutes  operations  entreprises,  au  nom  de  ladite  societe  apres  cette  epoque,  excepte 
celles  indispensables  pour  la  cloture  et  la  Uquidation  des  affaires  de  la  societe  ainsi 
dissoute. 

Les  mineurs  et  les  interdits,  qui  seraient  membres  d'une  societe  avec  garantie 
hmitee  ne  pourront  compter  au  nombre  des  sept  actionnaires  que  la  loi  exige  pour 
la  continuation  de  la  societe. 

Le  mari  et  la  femme  separes  quant  aux  biens,  qui  seront  fondateurs  ou  action- 
naires dans  une  societe  etablie  en  vertu  de  la  presente  loi,  ne  compteront  que  pour 
un  dans  le  nombre  de  sept,  requis  pour  la  formation  ou  la  continuation  d'lme  societe. 

20.  (Modifie  par  la  loi  du  23  fevrier  1888.)  Toute  societe  etabhe  en  vertu  de 
la  presente  loi,  sera  obligee  de  tenir  annuellement  dans  cette  He  une  assemblee 
generale  de  ses  membres  et  actionnaires;  I'^poque  pour  la  tenue  reguliere  de  ladite 
assemblee  generale  devra  etre  fixee  par  les  statuts  de  chaque  societe. 

A  ladite  assemblee  generale  les  directeurs  ou  gerants  seront  tenus  de  presenter 
un  compte  ou  etat  des  recettes  et  depenses  de  la  societe,  arrets  a  jour  fixe  pour 
clore  les  comptes  de  chaque  annee,  lequel  jour  sera  aussi  determine  par  les  statuts 
de  chaque  societe.  Le  compte  ou  etat  ainsi  dresse  renfermera  le  montant  brut  des 
recettes  de  la  societe  durant  I'annee,  classees  sous  differents  chefs,  montrant  la 
source  dont  elles  proviennent;  aussi  le  montant  brut  des  depenses,  classees  sous 
differents  chefs,  faisant  voir  I'objet  pour  lequel  elles  ont  ete  encourues.  Si  des 
depenses  ont  ete  faites  durant  I'annee,  qui  ne  soient  pas  pour  les  besoins  de  I'annee 
courante  seulement,  mais  de  plusieurs,  elles  pourront  etre  reparties  entre  plusieurs 
annees,  pourvu  que  les  principes  de  cette  repartition  soient  clairement  enonces; 
et  ce  afin  d'etabUr  la  balance  reelle  des  profits  ou  des  pertes  de  I'exercice  de 
I'annee  ecoulee.  II  sera  egalement  dresse  un  inventaire  des  biens  mobiliers  et  im- 
mobiHers,  et  des  dettes  actives  et  passives  de  la  societe.  Une  feuille  contenant 
ce  compte  ou  etat  sera  remise  ou  envoyee  par  la  poste  aux  actionnaires,  dix  jours 
au  moins  avant  la  tenue  de  I'assemblee  generale,  et  sera  aussi  presentee  formel- 
lement  par  les  directeurs  a  I'assemblee  gen6rale  des  actionnaires  de  la  societe. 

21.  Les  directeurs  ou  gerants  d'une  societe,  ou  la  majorite  d'entre  eux,  auront 
le  droit,  en  se  conformant  aux  dispositions  de  cette  loi  et  aux  statuts  de  la  soci6t6 
s'il  y  en  a  a  ce  sujet,  de  convoquer  une  assemblee  generale  extraordinaire  de  la 
societe,  lorsqu'ils  le  jugeront  necessaire. 

22.  Les  directeurs  ou  gerants  d'une  societe  seront  tenus  de  faire  convoquer 
une  assemblee  generale  extraordinaire  de  la  societe  toutefois  et  quantes  qu'ils  en 
seront  requis  par  au  moins  cinq  des  membres  ou  actionnaires,  representant  au  moins 
un  dixieme  des  actions,  pourvu  que  la  demande  leur  en  soit  faite  par  6crit,  qu'elle 
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who  shall  have  subscribed  or  issued  in  the  name  of  the  company  any  promissory 
notes,  bills  of  exchange,  or  other  obhgations  or  promises  to  pay,  on  which  the  name 
of  the  company  shall  not  appear  in  obedience  to  the  present  article,  shall  be  liable 
therefor,  moreover,  in  his  own  private  name,  upon  the  company's  default. 

Every  company  shall  hkewise  be  required  to  cause  its  name  and  the  words 
"with  Umited  Uabihty"  to  be  engraved  at  full  length  in  letters  and  in  visible  char- 
acters upon  its  seal. 

Any  company  which  shall  omit  or  neglect  to  cause  its  name  to  be  written  over 
its  offices,  in  obedience  to  the  present  article,  shaU  be  hable  to  a  fine  of  five  pounds 
sterhng,  and  also  to  an  additional  fine  of  one  pound  sterling  for  each  day  that  its 
name  shall  not  be  written  as  aforesaid. 

Any  company  which  shall  infringe  the  other  provisions  of  the  present  article, 
shall  be  liable  to  a  fine  of  two  pounds  sterhng  for  each  infringement;  and  every 
director,  manager,  or  other  officer  of  a  company  who  shall  use  a  seal  as  that  of 
such  company  on  which  the  name  of  that  company  shall  not  be  engraved  as  above 
described,  shall  be  liable  to  a  fine  of  five  pounds  sterling  for  every  infringement. 

19.  Every  company  constituted  by  virtue  of  the  present  law,  of  which  the 
number  of  members  or  shareholders  shall  become  reduced  to  less  than  seven,  and 
which  during  the  space  of  six  consecutive  months  shall  continue  with  less  than  this 
number  of  members  or  shareholders,  shall  be  dissolved  at  the  expiration  of  the  said 
period  by  operation  of  law.  The  members  or  shareholders  who  constituted  the 
said  company  at  the  moment  of  its  dissolution  shall  be  jointly  and  severally  and  with- 
out hmitation  liable  for  all  debts  contracted,  and  for  all  transactions  undertaken, 
in  the  name  of  the  said  company  after  such  period,  except  such  as  are  necessary 
for  the  completion  and  winding  up  of  the  business  of  the  company  thus  dissolved. 

Minors  and  persons  without  civil  rights  who  are  members  of  a  company  with 
hmited  liability  shall  not  be  reckoned  in  the  number  of  the  seven  shareholders  which 
the  law  requires  for  the  continuance  of  the  company. 

Husband  and  wife  hving  under  the  system  of  separate  estate,  who  are  original 
members  or  shareholders  of  or  in  a  company  establfehed  by  virtue  of  the  present 
law,  shall  only  be  reckoned  as  one,  in  the  number  of  seven  required  for  the  forma- 
tion or  continuance  of  a  company. 

20.  (Amended  by  the  law  of  the  23d  February,  1888.)  Every  company  estab- 
lished by  virtue  of  the  present  law,  shall  be  obhged  to  hold  annually  in  this  Island 
a  general  meeting  of  its  members  and  shareholders;  the  time  for  the  due  holding 
of  the  said  general  meeting  must  be  fixed  by  the  articles  of  each  company. 

At  the  said  general  meeting  the  directors  or  managers  shall  be  required  to  pre- 
sent an  account  or  list  of  the  receipts  and  expenses  of  the  company,  stated  on  the 
day  fixed  for  closing  the  accounts  of  each  year,  which  day  shall  be  also  specified 
by  the  articles  of  each  company.  The  account  or  hst  so  drawn  up  shall  contain  the 
gross  amount  of  the  receipts  of  the  company  during  the  year,  classed  under  different 
heads  showing  the  source  from  which  they  are  derived;  also  the  gross  amount  of  the 
expenses,  classed  under  different  heads,  showing  the  purpose  for  which  they  have 
been  incurred.  If  expenses  have  been  incurred  during  the  year,  which  are  not  for 
the  requirements  of  the  current  year  only,  but  of  several  years,  they  may  be  appor- 
tioned over  several  years,  provided  that  the  principles  governing  such  apportion- 
ment are  clearly  stated,  and  that  this  is  done  before  striking  the  actual  balance  of 
the  profits  or  of  the  losses  of  the  work  of  the  past  year.  There  shall  also  be  drawn 
up  an  inventory  of  the  moveable  and  immoveable  property,  and  of  the  debts  due 
to  and  from  the  company.  A  memorandum  containing  such  account  or  list  shall 
be  dehvered  or  sent  by  post  to  the  shareholders  not  less  than  ten  days  before  the 
holding  of  the  general  meeting,  and  shall  also  be  formally  presented  by  the  directors 
to  the  general  meeting  of  the  shareholders  of  the  company. 

21.  The  directors  or  managers  of  a  company,  or  the  majority  of  them,  shall 
be  entitled,  upon  conforming  with  the  provisions  of  this  law  and  the  articles  of  the 
company,  if  there  are  any  relating  to  the  subject,  to  summon  an  extraordinary 
general  meeting  of  the  company  when  they  shall  deem  it  necessary. 

22.  The  directors  or  managers  of  a  company  shall  be  required  to  cause  an 
extraordinary  general  meeting  of  the  company  to  be  summoned  whenever  and  as 
often  as  they  shaU  be  requested  to  do  so  by  not  less  than  five  of  the  members  or 
shareholders,  representing  not  less  than  one  tenth  of  the  shares,  provided  that  the 
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soit  signee  par  les  demandeurs,  porte  date,  et  enonce  le  sujet  ou  les  sujets  qui  doivent 
etre  soumis  a  la  deliberation  de  Tassemblee.  Faute  aux  directeurs  ou  g^rants  de 
convoquer  ladite  assemblee  de  maniere  a  ce  qu'elle  puisse  regulierement  avoir  lieu 
dans  le  delai  de  vingt  et  un  jours,  a  compter  du  jour  que  la  demande  leur  en  aura 
6te  remise,  les  membres  ou  actionnaires  signataires  de  la  demande,  ou  cinq  membrea 
ou  actionnaires  quelconques  de  la  society,  auront  le  droit  de  convoquer  eux-memes 
une  assemblee  gen6rale,  pour  prendre  en  consideration  les  sujets  specifies  dans 
ladite  demande. 

23.  Les  actions  de  toute  societe  etablie  en  vertu  de  cette  loi  ne  pourront 
etre,  sous  aucun  pretexte,  fractionnees  ni  divisees. 

24.  Tout  membre  ou  actionnaire  d'une  society,  etablie  en  vertu  de  la  presente 
loi,  aura  droit  k  une  voix  au  moins  dans  les  assemblees  generales  de  cette  soci6te, 
ordinaires  ou  extraordinaires.  Neanmoins,  lorsque  plusieurs  personnes  seront  pro- 
prietaires  par  indivis  d'une  ou  plusieurs  actions,  ces  personnes  n'auront  point, 
chacune  d'elles,  droit  de  voix  a  cause  desdites  action  ou  actions,  mais  elles  devront 
faire  choix  d'une  d'elles  pour  les  representer  et  voter  en  leur  nom.  Faute  a  elles 
de  faire  ce  choix,  la  personne  d'entre  elles,  dont  le  nom  comme  propri^taire  se 
trouvera  etre  le  premier  dans  I'ordre  d'inscription  dans  le  registre  des  membres 
ou  actionnaires  de  la  societe,  sera  admise  a  voter  a  raison  desdites  action  ou  actions. 

25.  Lorsque  les  statuts  d'une  societe  ne  contiendront  pas  de  dispositions 
relatives  aux  sujets  specifies  ci-dessous,  les  regies  suivantes  seront  observees: 
1°  H  y  aura  une  assemblee  generale  ordinaire  chaque  annee,  savoir,  ceUe  prescrite 
par  I'art.  20.  Elle  sera  convoquee  par  les  directeurs  ou  gerants  de  la  societe;  2°  Les 
assemblees  generales,  ordinaires  ou  extraordinaires,  seront  convoquees  au  moyen 
d'vm  avis  par  ecrit  ou  imprime,  specifiant  le  jour,  I'heure,  et  le  lieu  de  la  tenue 
de  I'assemblee,  signe  par  les  personnes  qui  convoqueront  I'assemblee,  ou  par  quelque 
personne  autorisee  par  elles.  Get  avis  sera  remis  ou  envoye  par  la  poste  a  chacun 
des  membres  de  la  societe,  dix  jours  au  moins  avant  la  tenue  de  I'assemblee;  3°  L'as- 
semblee  generale  d'une  societe,  ordinaire  ou  extraordinaire,  ne  pourra  proc^der 
ni  prendre  de  decision  valable  a  I'^gard  d'un  sujet  ou  affaire  quelconque,  excepte 
la  declaration  d'un  dividende,  que  lorsqu'il  y  aura  des  membres  ou  actionnaires 
personnellement  presents  en  nombre  suffisant  pour  former  un  quorum.  Ce  nombre 
sera  au  moins:  De  cinq,  —  lorsque  la  societe  se  composera  de  dix  membres  ou 
actionnaires,  et  au-dessous;  De  six,  —  lorsqu'elle  se  composera  de  plus  de  dix, 
et  de  moins  de  dix-huit  membres  ou  actionnaires ;  D'un  tiers,  —  lorsqu'elle  comptera 
dix-huit  membres  ou  actionnaires,  et  au-dessus,  jusqu'a  soixante  inclusivement ; 
De  vingt,  —  lorsque  le  nombre  des  membres  ou  actionnaires  excedera  soixante; 
4°  Lors  de  la  tenue  d'une  assemblee  generale,  ordinaire  ou  extraordinaire,  les  membres 
ou  actionnaires  presents,  pourvu  qu'ils  soient  en  nombre  suffisant  pour  que  I'assem- 
blee soit  autorisee  a  proceder,  choisiront  k  la  pluraUte  un  parmi  eux  pour  remplir 
les  fonctions  de  president;  5°  Chaque  membre  ou  actionnaire  d'une  society,  quel 
que  soit  le  nombre  d'actions  dont  il  est  proprietaire,  aura  une  voix  dans  les  assem- 
blees ordinaires  ou  extraordinaires. 

26.  Lors  de  la  tenue  d'une  assemblee  generale,  ordinaire  ou  extraordinaire, 
les  regies  suivantes  seront  observees:  1°  II  sera,  en  premier  lieu  et  prealablement 
a  toute  autre  question  ou  affaire,  precede  a  prendre  en  consideration  et  decider 
les  sujets  mentionnes  dans  I'avis  de  convocation ;  2°  Toute  proposition,  diiment  faite 
et  second^e,  sera  mise  aux  voix,  pourvu  qu'elle  ne  soit  pas  en  opposition  k  cette 
loi,  ni  contraire  aux  statuts  de  la  societe;  3°  Excepte  dans  le  cas  d'une  decision 
speciale,  les  decisions  d'une  assemblee  generale  seront  prises  a  la  plurality  absolue 
des  voix  donn^es;  4°  Lorsqu'il  s'agira  de  recueilhr  les  suffrages  de  I'assemblee, 
le  president  pourra  y  proceder  soit  par  la  levee  des  mains,  soit  par  I'appel  nominal, 
a  son  choix.  Neanmoins,  si,  soit  avant  qu'une  proposition  ait  ^t^  mise  aux  voix, 
soit  apres  que  I'avis  de  I'assemblee  a  et6  pris  par  la  levte  des  mains,  —  pourvu 
que  ce  soit  immediatement  —  cinq  des  membres  ou  actionnaires  presents  exigeaient 
I'appel  nominal,  le  president  sera  tenu  de  se  conformer  a  leur  demande,  et  le  rfeuJtat 
en  sera  pris  et  considere  comme  la  decision  de  I'assemblee;  5°  Pour  constater  la 
majority  des  voix :  1°  Lorsque  I'avis  de  I'assemblee  sera  pris  par  la  lev6e  des  mains, 
on  tiendra  compte  des  suffrages  de  ceux  seulement  des  membres  ou  actionnaires 
qui  seront  presents  et  voteront  en  personne,  et  chaque  suffrage  sera  compte  pour 
une  voix;  2°  Lorsque  I'appel  nominal  aura  lieu,  on  tiendra  compte  des  suffrages, 
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application  therefor  is  made  to  them  in  writing,  that  it  is  signed  by  the  applicants, 
is  dated,  and  sets  out  the  matter  or  matters  which  must  be  submitted  to  the  con- 
sideration of  the  meeting.  If  the  directors  or  managers  fail  to  summon  the  said 
meeting  in  such  a  manner  that  it  may  be  able  to  be  held  in  due  form  within  the  period 
of  twenty  one  days,  to  be  reckoned  from  the  day  when  the  apphcation  therefor 
shall  have  been  delivered  to  them,  the  members  or  shareholders  who  shall  have 
signed  the  apphcation,  or  any  five  members  or  shareholders  whosoever  of  or  in  the 
company,  shall  be  entitled  themselves  to  summon  a  general  meeting,  to  take  into 
consideration  the  matters  specified  in  the  said  application. 

23.  Shares  in  any  company  estabUshed  by  virtue  of  this  law,  may  not,  under 
any  pretext,  be  divided  up  or  apportioned. 

24.  Every  member  or  shareholder  of  or  in  a  company  established  by  virtue 
of  the  present  law,  shall  be  entitled  to  not  less  than  one  vote  at  the  ordinary  or 
extraordinary  general  meetings  of  such  company.  Nevertheless,  when  several 
persons  are  joint  owners  of  one  or  more  shares,  such  persons  shall  not  be  individu- 
ally entitled  to  a  vote  in  respect  of  the  said  share  or  shares,  but  they  must  select 
one  of  themselves  to  represent  them  and  vote  in  their  name.  If  they  fail  to  make 
such  selection,  the  person  among  them  whose  name  as  owner  shall  be  found  to  be 
first  in  the  order  of  entry  in  the  register  of  the  company's  members  or  shareholders, 
shall  be  admitted  to  vote  in  respect  of  the  said  share  or  shares. 

25.  When  the  articles  of  a  company  do  not  contain  any  provisions  relating 
to  the  matters  specified  below,  the  following  rules  shall  be  observed:  1.  An  ordinary 
general  meeting  shall  be  held  every  year,  namely,  the  one  required  by  article  20. 
It  shall  be  summoned  by  the  directors  or  managers  of  the  company;  2.  The  general 
meetings,  ordinary  or  extraordinary,  shaU  be  summoned  by  means  of  a  notice  in 
writing  or  print,  specifying  the  day,  hour,  and  place  of  the  holding  of  the  meeting, 
signed  by  the  persons  who  shaU  summon  the  meeting,  or  by  some  person  authorised 
by  them.  Such  notice  shall  be  delivered  or  sent  by  post  to  each  of  the  members 
of  the  company  not  less  than  ten  days  before  the  holding  of  the  meeting;  3.  The 
general  meeting  of  a  company,  ordinary  or  extraordinary,  may  only  proceed  with 
its  business  or  pass  a  vaUd  resolution  in  respect  of  any  subject  or  matter  whatsoever, 
except  the  declaration  of  a  dividend,  when  there  are  members  or  shareholders  per- 
sonally present  in  sufficient  number  to  form  a  quorum.  Such  number  shall  be  not 
less  than:  Five,  —  when  the  company  is  composed  of  ten  members  or  shareholders 
or  less;  Six,  —  when  it  is  composed  of  more  than  ten  and  less  than  eighteen  members 
or  shareholders;  One  third,  —  when  it  includes  eighteen  members  or  shareholders, 
or  upwards  to  the  number  of  sixty  inclusive ;  Twenty,  —  when  the  number  of  members 
or  shareholders  exceeds  sixty ;  4.  At  the  time  of  the  holding  of  an  ordinary  or  extra- 
ordinary general  meeting  the  members  or  shareholders  present,  provided  that  they 
are  in  sufficient  number  to  enable  the  meeting  validly  to  proceed  with  its  business, 
shall  choose  by  a  majority  of  votes  one  of  their  number  to  fulfil  the  functions  of 
chairman;  5.  Every  member  or  shareholder  of  or  in  a  company,  whatever  be  the 
number  of  shares  of  which  he  is  owner,  shall  have  one  vote  at  the  ordinary  or  extra- 
ordinary meetings. 

26.  At  the  time  of  the  holding  of  an  ordinary  or  extraordinary  general  meeting, 
the  following  rules  shall  be  observed:  1.  In  the  first  place  and  before  any  other 
question  or  matter,  the  subjects  specified  ia  the  notice  of  meeting  shall  be  taken 
into  consideration  and  decided;  2.  Every  proposal,  duly  made  and  seconded,  shall 
be  put  to  the  vote,  provided  that  it  is  not  contrary  to  this  law,  or  opposed  to  the 
articles  of  the  company;  3.  Except  in  the  case  of  a  special  resolution,  the  resolution 
of  a  general  meeting  shall  be  passed  by  an  absolute  majority  of  votes  given;  4.  When 
there  is  any  question  as  to  the  mode  of  taking  the  votes  of  the  meeting,  the  chairman 
may  proceed  either  by  means  of  a  show  of  hands,  or  by  means  of  a  poU,  at  his 
choice.  Nevertheless,  if,  either  before  a  proposal  shall  have  been  put  to  the  vote, 
or  after  the  opinion  of  the  meeting  has  been  taken  by  a  show  of  hands,  —  provided 
that  it  takes  place  immediately  —  five  of  the  members  or  shareholders  present  de- 
mand a  poU,  the  chairman  shall  be  bound  to  comply  with  their  request,  and  the 
result  thereof  shall  be  taken  and  deemed  to  be  the  resolution  of  the  meeting;  5.  In 
order  to  prove  the  majority  of  votes :  1.  When  the  opinion  of  the  meeting  is  taken  by 
a  show  of  hands,  the  votes  of  those  members  or  shareholders  alone  shall  be  reckoned 
who  are  present  and  vote  in  person,  and  each  vote  shall  be  reckoned  as  one ;  2.  When 
ja  poU  is  held,  the  votes  shall  be  reckoned  not  only  of  the  members  or  shareholders 
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non  seulement  des  membres  ou  actionnaires  presents  et  votant  en  personne,  mais 
aussi  de  ceux  qui  sont  representes  et  votent  par  mandataire  (pourvu  que  le  vote 
par  mandataire  ne  soit  pas  defendu  par  les  statuts  de  la  society),  et  chaque  suffrage 
sera  compte  pour  le  nombre  de  voix  auxquelles  le  votant  a  droit,  en  vertu  des 
statuts  de  la  societe,  a  raison  des  actions  dont  il  est  proprietaire.  Lorsque  le  vote 
aura  eu  lieu  par  la  levee  des  mains,  sans  que  I'appel  nominal  ait  ete  demande  comme 
sus  est  dit,  la  declaration  du  president  qu'une  proposition  a  ete  adoptee  ou  rejetee 
sera  re9ue  comme  constatant  la  decision  de  I'assemblee,  sans  autre  preuve. 

Un  tuteur  au  nom  de  son  pupille,  un  curateur  au  nom  de  I'interdit,  un  procureur- 
general  au  nom  de  son  constituant,  aura  droit  de  voter  dans  les  assemblees  des 
actionnaires  d'une  societe  etabHe  en  vertu  de  la  presente  loi. 

27.  Toute  decision  d'une  assemblee  g^nerale,  ordinaire  ou  extraordinaire, 
d'une  societe  sera  censee  une  decision  speciale,  et  en  aura  les  effets  si  elle  reunit 
les  conditions  suivantes:  1°  Que  les  membres  ou  actionnaires  de  la  societe  aient  ete 
avertis  au  moyen  d'un  avis,  regulierement  doime,  de  I'intention  de  soumettre  a 
cette  assemblee-lli  la  proposition  qui  fait  le  sujet  de  ladite  decision;  2°  Que  ladite 
decision  ait  ete  rendue  k  la  majorite  des  trois-quarts  au  moins  des  voix  donnees; 
3°  Que  cette  decision  ait  6te  confirmee,  a  la  majorite  absolue  des  voix  donnees, 
dans  une  assemblee  generale  subsequente,  dument  convoquee  et  tenue,  au  plus  tot 
quinze  jours  et  au  plus  tard  trente  jours,  apres  celle  a  laquelle  ladite  decision  fut 
primitivement  rendue.  Une  copie,  sous  le  sceau  de  la  society,  de  toute  decision 
speciale  sera,  sous  peine  de  nulUte,  envoyee  au  greffier  de  la  Cour  Royale,  qui  I'en- 
registrera  dans  le  registre  mentionn6  a  I'art.  3. 

28.  Toute  societe,  etablie  en  vertu  de  la  presente  loi  devra  garder  un  livre 
ou  registre  dans  lequel  sera  regulierement  inscrit,  sous  sa  date,  le  proces-verbal 
exact  de  la  tenue  et  des  decisions  et  votes  de  toute  assemblee  generale,  ordinaire 
ou  extraordinaire,  de  ses  membres  ou  actionnaires,  et  de  toutes  reunions  de  ses 
directeurs  ou  gerants.  Ces  proces-verbaux  devront  etre  signes  dans  ledit  livre  ou 
registre  par  les  personnes  qui  auront  respectivement  preside  ces  assemblees  ou 
reunions;  et,  etant  ainsi  signes,  seront  re9us  comme  preuve  valable  de  ce  qui  a  ete 
fait  et  decide  dans  lesdites  assemblees  et  reunions. 

29.  Toute  societe,  etablie  sous  I'empire  de  la  presente  loi,  aura  la  faculte,  au 
moyen  d'une  procuration  ou  mandat  sous  son  sceau,  de  nommer  et  constituer, 
avec  des  pouvoirs  generaux  ou  speciaux,  telles  personnes  qu'elle  jugera  convenable 
pour  la  representer  et  agir  en  son  nom  partout  ailleurs  que  dans  cette  He;  et  tous 
actes  faits  et  executes  en  son  nom  par  tels  procureurs  et  mandataires,  dans  les 
limites  des  pouvoirs  qui  leur  auront  ete  confies,  seront  valables  et  obligatoires  k 
regard  de  la  societd  qui  les  aura  nommes. 

En  outre  le  sceau  de  la  societe,  la  procuration  ou  mandat  devra  etre  signe  par 
un  des  directeurs  ou  gerants. 

30.  Tous  avis,  documents  et  pieces,  excepte  ceux  qui,  en  vertu  des  dispositions 
de  la  presente  loi,  doivent  etre  sous  le  sceau  de  la  societe,  pourront  etre  valides, 
pour  et  au  nom  d'une  societe  etablie  sous  la  presente  loi,  par  la  signature  d'un  des 
directeurs  ou  gerants,  ou  de  toute  autre  personne  dument  autorisee  k  representer 
la  soci6te. 

31.  Lorsque  des  avis,  ajours,  semonces,  significations,  notifications,  ou  autres 
pieces,  seront  envoyes  a  une  societe  par  la  poste  de  cette  He,  Us  devront  en  tout  cas 
etre  adresses  au  bureau  public  de  cette  societe,  et  etre  affrancbis.   lis  seront  censes 


32.  Lorsqu'une  societe  se  servira  de  I'entremise  de  la  poste  de  cette  He  pour 
envoyer  des  avis  de  convocation,  ou  autres  avis,  pieces  et  documents,  ils  devront 
en  tout  cas  etre  affrancbis.  Pour  en  prouver  I'envoi,  il  suffira  d'etabUr  la  date  de 
la  mise  a  la  poste,  I'adresse,  et  I'affranchissement. 

33.  Aux  fins  de  cette  loi,  le  lieu  inscrit  dans  le  registre  des  membres  ou  action- 
naires d'une  societe,  dont  il  est  fait  mention  a  I'art.  14,  comme  le  domicile  ou 
I'adresse  d'un  membre  ou  actionnaire,  sera  consid6re  comme  son  adresse  ou  domicile 
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present  and  voting  in  person,  but  also  of  those  who  are  represented  and  vote  by 
proxy  (provided  that  voting  by  proxy  is  not  forbidden  by  the  articles  of  the 
company),  and  every  vote  shall  be  reckoned  for  the  number  of  votes  to  which  the 
person  voting  is  entitled,  by  virtue  of  the  articles  of  the  company,  in  respect  of  the 
shares  of  which  he  is  owner.  When  the  vote  is  taken  by  a  show  of  hands,  without  a 
poll  having  been  demanded  as  described  above,  the  declaration  of  the  chairman  that 
a  proposal  has  been  carried  or  rejected  shall  be  received  as  proof  of  the  resolution 
of  the  meeting,  without  other  evidence. 

A  guardian  in  the  name  of  his  ward,  a  legal  representative  in  the  name  of  one 
without  civil  rights,  or  a  procureur-g6neral  in  the  name  of  the  person  whom  he 
represents,  shall  be  entitled  to  vote  at  meetings  of  the  shareholders  of  a  company 
estabhshed  by  virtue  of  the  present  law. 

27.  Every  resolution  of  an  ordinary  or  extraordinary  general  meeting  of  a  com- 
pany shall  be  deemed  a  special  resolution,  and  shall  take  effect  as  such,  if  it 
combines  the  following  conditions:  1.  That  the  members  or  shareholders  of  or  in 
the  company  shaU  have  received  information  by  means  of  a  notice,  given  in  due 
form,  of  the  intention  of  submitting  to  such  meeting  the  proposal  which  forms  the 
subject  matter  of  the  said  resolution ;  2.  That  the  said  resolution  shall  have  been 
passed  by  a  majority  of  not  less  than  three  quarters  of  the  votes  given;  3.  That  such 
resolution  shall  have  been  confirmed,  by  an  absolute  majority  of  votes  given,  at 
a  subsequent  general  meeting,  duly  summoned  and  held  at  the  earhest  fifteen 
days  and  at  the  latest  thirty  days  after  that  on  which  the  said  resolution  was  first 
passed.  A  copy  under  the  seal  of  the  company  of  every  special  resolution  shall 
be  sent,  under  penalty  of  avoidance,  to  the  registrar  of  the  Royal  Court,  who 
shall  register  it  in  the  register  specified  in  article  3. 

28.  Every  company  established  by  virtue  of  the  present  law  must  keep  a  book 
or  register  in  which  there  shall  be  regularly  entered,  under  its  proper  date,  a  precise 
written  report  of  the  holding  and  of  the  resolutions  and  votes  of  every  ordinary  or 
extraordinary  general  meeting  of  its  members  or  shareholders,  and  of  aU  confer- 
ences of  its  directors  or  managers.  These  written  reports  must  be  signed  in  the  said 
book  or  register  by  the  persons  who  have  respectively  presided  over  such  meetings 
or  conferences ;  and  being  thus  signed  shall  be  received  as  vaUd  proof  of  that  which 
has  been  done  and  resolved  at  the  said  meetings  and  conferences. 

29.  Every  company  estabhshed  under  the  present  law  shall  have  power,  by 
means  of  a  letter  or  warrant  of  attorney  under  its  seal,  to  appoint  and  constitute, 
with  general  or  special  powers,  such  persons  as  it  shall  deem  suitable  to  represent 
it  and  to  act  in  its  name  anywhere  outside  this  Island ;  and  aU  acts  carried  out  and 
executed  in  its  name  by  such  persons  acting  under  letter  or  warrant  of  attorney, 
within  the  hmits  of  the  powers  which  have  been  conferred  upon  them,  shall  be  vahd 
and  binding  as  regards  the  company  which  has  appointed  them. 

In  addition  to  the  company's  seal,  the  letter  or  warrant  of  attorney  must  be 
signed  by  one  of  the  directors  or  managers. 

30.  All  notices,  documents,  and  papers,  except  those  which,  by  virtue  of  the 
provisions  of  the  present  law,  require  to  be  under  the  company's  seal,  may  be  made 
vahd,  as  regards  and  in  the  name  of  a  company  established  under  the  present  law, 
by  the  signature  of  one  of  the  directors  or  managers,  or  of  any  other  person  duly 
authorised  to  represent  the  company. 

31.  When  notices,  summonses,  plaints,  information,  advices,  or  other  docu- 
ments are  sent  to  a  company  by  the  post  of  this  Island,  they  must  in  all  cases  be 
addressed  to  the  public  office  of  such  company,  and  be  prepaid.  They  shall  be 
deemed  to  have  arrived  at  their  address  three  days  after  the  day  on  which  they  shall 
have  been  posted;  and  to  prove  that  they  have  been  sent,  it  shall  be  sufficient  to 
give  evidence  of  the  date  of  the  posting,  the  addressing  of  them,  and  the  fact  of 
prepayment. 

32.  When  a  company  employs  the  agency  of  the  post  of  this  Island  in  order 
to  send  notices  of  the  summoning  of  a  meeting,  or  other  notices,  documents,  or 
papers,  they  must  in  every  case  be  prepaid.  In  order  to  prove  that  they  have  been 
sent,  it  shall  be  sufficient  to  give  evidence  of  the  date  of  their  dehvery  to  the  post, 
the  addressing  of  them,  and  prepayment. 

33.  For  the  purposes  of  this  law,  the  place  entered  in  the  register  of  the  members 
or  shareholders  of  or  in  a  company,  of  which  mention  is  made  in  article  14,  as  the 
domicile  or  address  of  a  member  or  shareholder,  shall  be  deemed  to  be  his  real  address 
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reel.  Lorsqu'un  membre  ou  actionnaire  changera  de  domicile  ou  d'adresse,  il  devra 
en  informer  la  societe  a  laquelle  il  appartient,  au  moyen  d'un  avis  adress6  au  bureau 
public  de  la  societe ;  et,  immediatement  apres  Tavoir  re9u,  les  directeurs  ou  g6ranta 
seront  tenus  de  rectifier,  en  conformite  a  cet  avis,  I'indication  du  domicile  ou  adresse 
de  tel  membre  ou  actionnaire  dans  ledit  registre. 

34.  La  Cour  Royale  pourra,  sur  la  demande  de  deux  ou  plusieurs  des  membres 
ou  actionnaires  d'une  society,  pourvu  qu'Us  repr^sentent  ensemble  une  cinquieme 
partie  au  moins  des  actions  composant  le  fonds  social,  et  pourvu  qu'il  lui  paraisse 
exister  des  motifs  suffisants  pour  justifier  un  pareil  precede,  nommer  deux  inspec- 
teurs  pour  faire  I'examen  et  un  rapport  detaille  des  affaires  et  de  la  situation  de 
ladite  societe. 

35.  Toute  societe  etabUe  en  vertu  de  la  pr^sente  loi  aura  la  faculte,  par  une 
decision  speciale  prise  en  assemble  generale,  de  nommer  deux  inspecteurs  pour 
remplir  les  memes  devoirs  que  ceux  des  inspecteurs  dont  il  est  parl6  a  Tarticle 
precedent. 

36.  Les  inspecteurs  preteront  serment  devant  la  Cour  Royale  de  bien  et  fidele- 
ment  remplir  les  devoirs  qui  leur  sont  confies.  lis  pourront  entendre  par  serment 
les  directeurs,  ou  g6rants,  ou  autres  officiers  de  la  societe,  et  tels  autres  temoins 
qu'ils  croiront  necessaires,  relativement  aux  affaires  de  ladite  societe;  et  ils  auront 
le  droit  d'avoir  communication  des  livres  de  comptes  et  autres  livres,  registres, 
documents  et  pieces,  appartenant  a  la  societe.  Les  directeurs  ou  g^rants,  et  autres 
officiers,  seront  tenus  de  produire  auxdits  inspecteurs  tons  livres,  registres,  docu- 
ments et  pieces  a  leur  garde  ou  k  leur  disposition,  appartenant  a  la  society,  et  de 
leur  donner  tous  les  renseignements  en  leur  pouvoir,  afin  de  faciliter  I'examen 
dont  ils  sont  charges.  Tout  directeur,  ou  gerant,  ou  autre  officier  de  la  societe, 
qui  refusera  de  repondre  a  une  question  relative  a  des  sujets  compris  dans  tel  examen, 
ou  de  foumir  les  livres,  registres,  documents  ou  pieces,  a  la  production  desquels 
il  est  tenu  par  le  present  article,  subira  une  amende  de  deux  livres  sterling  au  moins 
et  de  dix  livres  sterling  au  plus  pour  chaque  contravention. 

37.  Les  inspecteurs  dresseront  un  rapport  detaille  de  leur  examen.  S'ils  ont 
ete  nommes  par  la  Cour,  ils  presenteront  a  la  Cour  une  copie  dudit  rapport  sous 
leurs  seings,  laquelle  demeurera  logee  au  greffe.  Lorsque  les  inspecteurs  auront  6te 
nommes  par  I'assemblee  generale  d'une  societe,  ils  remettront  une  copie  de  leur 
rapport  sous  leurs  seings  a  la  personne  ou  aux  personnes  que  I'assemblee  aura 
designees  a  cet  effet.  Tout  rapport  d'inspecteurs,  dument  authentiqu6  par  leur 
signature,  sera  re9U  dans  tout  proces  comme  preuve  legale  de  I'opinion  des  inspec- 
teurs k  I'egard  des  faits  mentionnes  dans  ledit  rapport,  sans  qu'il  soit  besoin  d'en- 
tendre  lesdits  inspecteurs  memes  comme  temoins  a  I'appui  dudit  rapport. 

38.  Une  societe,  etablie  en  vertu  de  la  presente  loi,  sera  dissoute:  1°  A  I'ex- 
piration  du  temps  fixe  pour  sa  duree  par  I'acte  de  societe,  a  moins  que  son  existence 
n'ait  ete  prolongee  de  la  maniere  prevue  par  la  presente  loi;  2°  Lorsque  la  duree 
de  la  societe  a  ete  prolongee  au-delk  du  temps  porte  dans  I'acte  de  societe  par  une 
ou  plusieurs  decisions  speciales,  —  k  I'expiration  du  terme  iixi  par  la  demiere  des- 
dites  decisions;  3°  Lorsque,  dans  aucun  temps,  la  dissolution  de  la  societe  aura 
ete  r^solue  par  une  decision  speciale  prise  en  assemble  generale,  —  la  dissolution 
datera  du  jour  que  la  copie  authentique  de  la  decision  aura  ^te  remise  au  (^reffier 
de  la  Cour  Royale;  4°  Dans  le  cas  prevu  par  I'art.  19.  ° 

A  company  incorporated  under  the  Law  of  1861  can  not  be  dissolved  except  in  conformity 
with  this  article.  —  Asplet  &  Co.  v.  Asplet,  (1893),  2  Ser.  «  Soci6t6  a  reaponsabilit6  limit6e,» 
§  2.  Liquidators  appointed  in  England  of  a  company  there  incorporated  may  apply  for  a 
declaration  of  insolvency  in  respect  of  property  of  such  company  situated  in  Jersey.  —  3 
Ser.  «  D6sastre. »  §  8.  As  to  the  rights  of  a  creditor,  who  has  failed  to  present  his  claim  in  the 
winding-up  of  a  company,  against  the  directors,  see  Bastit  v.  Motreff-Boulay,  (1906)  4  Ser. 
«  D6sastre,»  §  3. 

39.  A  compter  du  jour  de  sa  dissolution,  une  societe,  etablie  sous  I'empire 
de  la  presente  loi,  ne  pourra  entreprendre  d'operations,  ni  contractor  de  dettes 
ni  d'obKgations,  excepte  celles  qui  sont  indispensables  k  la  cloture  et  la  liquidation 
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or  domicile.  When  a  member  or  shareholder  changes  his  domicile  or  address,  he 
must  give  information  thereof  to  the  company  of  which  he  is  a  member,  by  means 
of  a  notice  addressed  to  the  public  office  of  the  company;  and  immediately  after 
having  received  it,  the  directors  or  managers  shall  be  bound  to  rectify,  in  pursuance 
of  such  notice,  the  statement  of  the  domicile  or  address  of  such  member  or  share- 
holder in  the  said  register. 

34.  The  Royal  Court  may,  upon  the  application  of  two  or  more  of  the  members 
or  shareholders  of  or  in  a  company,  provided  that  they  together  represent  not  less 
than  one  fifth  part  of  the  shares  constituting  the  capital  in  the  company  and  provided 
that  there  appear  to  it  to  exist  good  grounds  to  justify  such  proceeding,  appoint 
a  committee  of  inspection  of  two  persons  to  make  an  inquiry  and  a  detailed  report 
of  the  affairs  and  position  of  the  said  company. 

35.  Every  company  established  by  virtuQ  of  the  present  law  shall  be  entitled, 
by  a  special  resolution  passed  at  a  general  meeting,  to  appoint  a  committee  of  in- 
spection of  two  persons  to  fuKil  the  same  duties  as  those  of  the  committee  of  in- 
spection to  whom  reference  is  made  in  the  preceding  article. 

36.  The  committee  of  inspection  shall  take  an  oath  before  the  Royal  Court 
well  and  faithfully  to  carry  out  the  duties  which  devolve  upon  them.  They  may  exam- 
ine under  oath  the  directors,  or  managers,  or  other  officers  of  the  company,  and 
such  other  witnesses  as  they  may  deem  necessary,  in  relation  to  the  affairs  of  the 
said  company,  and  they  shall  be  entitled  to  require  production  of  the  books  of 
account  and  other  books,  registers,  documents,  and  papers,  belonging  to  the  com- 
pany. The  directors  or  managers  and  other  officers  shall  be  bound  to  produce  to 
the  said  committee  all  books,  registers,  documents,  and  papers  in  their  possession 
or  under  their  control,  belonging  to  the  company,  and  to  give  them  all  the  informa- 
tion in  their  power  for  the  purpose  of  facilitating  the  inquiry  with  which  they  are 
charged.  Every  director  or  manager  or  other  officer  of  the  company  who  shall  refuse 
to  reply  to  a  question  relating  to  the  matters  comprised  in  such  inquiry,  or  to 
furnish  the  books,  registers,  documents,  or  papers,  which  he  is  required  to  produce 
by  the  present  article,  shall  be  subjected  to  a  fine  of  not  less  than  two  pounds  sterling, 
and  not  more  than  ten  pounds  sterling,  for  every  infringement. 

37.  The  committee  of  inspection  shall  draw  up  a  full  report  of  their  inquiry. 
If  they  have  been  appointed  by  the  Court,  they  shall  present  to  the  Court  a  copy 
of  the  said  report  under  their  hands  and  seals,  which  report  shall  remain  lodged 
at  the  office  of  the  registrar.  When  the  members  of  the  committee  have  been  ap- 
pointed by  a  company's  general  meeting,  they  shall  deliver  a  copy  of  their  report  under 
their  hands  and  seals  to  the  person  or  persons  whom  the  meeting  shall  have  selected 
for  that  purpose.  Every  report  of  the  committee,  duly  authenticated  by  their  signa- 
tures, shall  be  received  in  all  proceedings  as  legal  proof  of  the  view  of  the  committee 
in  respect  of  the  facts  mentioned  in  the  said  report,  without  necessity  for  caUing 
the  said  committee  even  as  witnesses  to  prove  the  said  report. 

38.  A  company  estabhshed  by  virtue  of  the  present  law  shall  be  dissolved: 
1.  At  the  expiration  of  the  time  fixed  for  its  duration  by  the  deed  of  the  company, 
unless  its  existence  shall  have  been  prolonged  in  the  manner  for  which  provision  is 
made  by  the  present  law;  2.  When  the  duration  of  the  company  has  been  prolonged 
beyond  the  time  specified  in  the  deed  of  the  company  by  one  or  more  special  re- 
solutions, —  at  the  expiration  of  the  period  fixed  by  the  last  of  the  said  resolutions; 
3.  When,  at  any  time,  the  dissolution  of  the  company  shall  have  been  resolved  by 
a  special  resolution  passed  at  a  general  meeting,  —  the  dissolution  shall  date  from 
the  day  on  which  the  authenticated  copy  of  the  resolution  shall  have  been  deUve- 
red  to  the  registrar  of  the  Royal  Court;  4.  In  the  event  for  which  provision  is 
made  by  article  19. 

A  company  incorporated  under  the  Law  of  1861  can  not  be  dissolved  except  in  conformity 
with  this  article.  —  Asplet  &  Co.  v.  Asplet,  (1893),  2  Ser.  "Soci6t6  a  responsabilit6  limit6e," 
§  2.  Liquidators  appointed  in  England  of  a  company  there  incorporated  may  apply  for  a 
declaration  of  insolvency  in  respect  of  property  of  such  company  situated  in  Jersey.  —  3 
Ser.  "D^sastre."  §  8.  As  to  the  rights  of  a  creditor,  who  has  failed  to  present  his  claim  in  the 
winding-up  of  a  company,  against  the  directors,  see  Bastit  v.  Motreff-Boulay,  (1906),  4  Ser. 
"D6sastre,"  §  3. 

39.  From  the  day  of  its  dissolution,  no  company  estabhshed  under  the  present 
law  may  undertake  transactions,  or  contract  debts  or  obhgations,  except  those 
which  are  indispensable  for  the  purpose  of  closing  and  winding  up  the  business  of 
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des  affaires  de  la  societe.  Les  personnes  qui  6taient  membres  ou  actionnaires  do 
la  society  au  temps  de  la  dissolution  seront  soUdairement,  et  sans  limitation  de 
responsabilite,  responsables  de  toutes  autres  operations,  entreprises,  et  dettes  et 
obligations,  eontractees  au  nom  de  la  society  depuis  sa  dissolution. 

Upon  the  dissolution  of  d,  company  all  debts  owing  by  the  company  become  payable 
immediately.  —  Carrel  v.  Motreff-Gerard,  (1907),  4.  Ser.  «Soci6t6  k  respon8abilit6  limit6e,»  §  2. 

40.  Un  mineur,  ou  une  personne  sous  curatelle,  ne  pourra  etre  fondateur, 
ni  acquerir  des  actions  dans  une  society  etablie  en  vertu  de  la  pr&ente  loi. 

Un  mineur,  ou  une  personne  sous  curatelle,  ne  pourra  devenir  actionnaire  que 
lorsque  Taction  lui  sera  transmise  par  succession,  par  donation  testamentaire,  ou 
autre  effet  de  la  loi. 

41.  Les  directeurs  ou  gerants  d'une  society,  etablie  en  vertu  de  la  presente 
loi,  devront  tenir  les  livres  necessaires  pour  les  affaires  de  la  societe:  un  journal, 
un  grand-livre  tenu  en  partie  double,  et  un  livre  de  caisse;  et  y  feront  inscrire 
reguUerement  jour  par  jour  toutes  les  transactions  de  la  soci6t6.  lis  tiendront 
^galement  un  Hvre  ou  sera  inscrite  regulierement,  et  par  ordre  de  date,  une  copie 
exacte  de  toute  lettre  envoyee  par  la  societe. 

42.  On  ne  pourra,  en  aucun  temps,  employer  le  capital  d'une  societe  au  paie- 
ment  de  dividendes.  II  ne  sera,  en  aucun  cas,  declare  ou  paye  de  dividendes  excepte 
hors  des  profits  ou  benefices  resultant  du  commerce  ou  entreprise  de  la  societe. 
Les  directeurs  ou  gerants  qui,  sciemment  et  volontairement,  dissimuleraient  a 
I'assemblee  generale  la  position  vraie  de  la  societe,  de  maniere  a  induire  les  action- 
naires a  declarer  un  dividende  plus  eleve  que  la  situation  reelle  des  affaires  de  la 
societe  ne  justifierait,  ou  qui  affecterait  le  capital,  seront  responsables  des  dettes 
de  la  societe,  et  des  consequences  resultant  de  leurs  actes. 

43.  Dans  le  cas  oii  les  ecritures  d'une  societe,  instituee  sous  Tempire  de  la 
presente  loi,  se  feraient  en  langue  anglaise,  le  mot  «  Limited  »  sera  la  traduction 
legale  de  la  phrase  »  avec  Responsabilite  Limitee  ». 

44.  Les  dispositions  de  cette  presente  loi  ne  sont  point  appUcables  aux  societes 
faisant  le  commerce  de  banque,  ni  aux  societes  d'assurance. 

Voir  la  loi  du  1  avril  1886,  ci-dessous. 

45.  II  n'est  pas  entendu  deroger  par  la  presente  loi  au  droit  de  Sa  Majeste 
d'incorporer  des  societes  de  commerce  ou  autres  par  Patente  Royale,  ni  au  droit 
des  Etats  de  cette  He,  avec  la  sanction  de  Sa  Majeste  en  Conseil,  d'autoriser  Tin- 
corporation  de  telles  societes  par  un  acte  special,  aux  conditions  et  avec  la  limitation 
de  responsabilite,  dans  Tun  et  Tautre  cas,  qui  pourront  etre  trouvees  convenables. 


b)  Loi  sur  les  Teneures  en  Fideicommis,  et  sur  I' Incorporation  d'Asso- 
ciations  commerciales  et  industrielles  (24  septembre  1861)/) 

Art.  1.  II  sera  licite  de  prendre,  acquerir,  tenir  et  posseder  par  Tentremise  et 
au  nom  de  fideicommissaires  et  en  confiance,  pour  les  objets  specifies  dans  cet 
article,  toute  espece  de  Mens  immobiliers,  moyennant  Tobservation  des  dispositions 
de  cette  loi,  savoir:  1°  Pour  toute  cause  d'utiHte  publique.;  2°  Pour  Tusage  et  au 
profit  d'associations  commerciales  et  industrielles ;  3°  Pour  servir  au  culte  de  TEglise 
Anglicane,  ou  a  un  autre  culte  religieux;  4°  Pour  Tetablissement  d'^coles  et  de 
maisons  d'education,  et  autres  objets  philanthropiques. 

2.  Nul  fideicommis  ne  sera  cree,  et  nuUe  acquisition  ne  sera  faite,  sous  Tempire 
de  cette  loi  que  par  un  contrat  de  bail,  vente,  ou  donation  entre  vifs. 

Tout  acquet  qui  proviendrait  d'un  legs  ou  disposition  testamentaire  en  est 
exclu,  et  sera  regi  par  le  droit  commun. 

3.  Les  parties  qui  voudront  creer  un  fideicommis,  en  vertu  du  ler  article, 
seront  tenues  de  presenter  une  requete  a  cet  effet  a  la  Cour  Royale  et  d'obtenir 
son  autorisation.  Les  requerants  annexeront  a  la  requete  la  minute  du  contrat, 
et  autres  documents  au  moyen  desquels  il  sera  propose  d'etablir  le  fideicommis. 

Ces  pieces  devront  etre  au  pr^alable  communiquees  au  Procureur-Gen6ral  de 
la  Reine  en  temps  utile;  lequel  sera  tenu  de  dormer  en  Cour  Seante  ses  conclusions 

1)  Confirmee  par  Ordre  de  Sa  Majesty  en  Conseil,  21  mars  1862.     Ent6rin6  le  2  avril,  1862. 
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the  company.  Persons  who  were  members  or  shareholders  of  or  in  the  company 
at  the  time  of  the  dissolution  shall  be  jointly  and  severally  liable,  and  without  limit 
of  liability,  for  all  other  transactions,  undertakings,  and  debts  and  obligations, 
contracted  in  the  name  of  the  company  subsequently  to  its  dissolution. 

Upon  the  dissolution  of  a  company  all  debts  owing  by  the  company  become  payable 
immediately.  —  Carrel  v.  Motreff-Gerard,  (1907),  4.  Sep.    "Soci6t6  k  responsabilit^  limit^e,"  §  2. 

40.  A  minor,  or  a  person  under  guardianship,  cannot  be  an  original  member, 
or  acquire  shares  in  a  company  established  by  virtue  of  the  present  law. 

A  minor,  or  a  person  under  guardianship,  can  only  become  a  shareholder  when 
the  share  has  been  transmitted  to  him  by  inheritance,  testamentary  disposition, 
or  other  operation  of  law. 

41.  The  directors  or  managers  of  a  company,  established  by  virtue  of  the  present 
law,  must  keep  the  books  which  are  necessary  for  the  business  of  the  company: 
a  day  book,  a  ledger  kept  by  double  entry,  and  a  cash  book;  and  shall  enter  therein 
in  due  form  day  by  day  all  the  transactions  of  the  company.  They  shall  also  keep 
a  book  in  which  shall  be  entered  in  due  form,  and  by  order  of  date,  a  correct  copy 
of  every  letter  sent  by  the  company. 

42.  The  capital  of  a  company  shall  not  be  used,  at  any  time,  for  the  payment 
of  dividends.  Dividends  shall  not  be  declared  or  paid  in  any  event,  except  out  of 
profits  or  benefits  arising  out  of  the  trade  or  undertaking  of  the  company.  Directors 
or  managers  who  knowingly  and  wilfully  conceal  from  the  general  meeting  the  true 
position  of  the  company,  in  such  a  way  as  to  induce  the  shareholders  to  declare 
a  higher  dividend  than  the  real  position  of  the  business  of  the  company  justifies, 
or  one  which  encroaches  upon  the  capital,  shall  be  hable  for  the  debts  of  the  com- 
pany, and  for  the  consequences  resulting  from  their  acts. 

43.  In  a  case  where  the  written  documents  of  a  company  formed  under  the 
present  law  are  drawn  in  the  English  language,  the  word  "Limited"  shall  be  the 
legal  translation  of  the  phrase  "avec  ResponsabUite  Limitee". 

44.  The  provisions  of  this  present  law  shall  not  be  apphcable  to  companies 
carrying  on  the  business  of  banking,  or  to  insurance  companies. 

See  the  law  of  the  1st  April  1886  hereunder. 

45.  The  present  law  does  not  purport  to  derogate  from  the  right  of  Her  Ma- 
jesty to  incorporate  trading  or  other  companies  by  Royal  Letters  Patent,  or  from 
the  right  of  the  States  of  this  Island,  with  the  sanction  of  Her  Majesty  in  Council, 
to  authorise  the  incorporation  of  such  companies  by  a  special  Act,  under  the  con- 
ditions and  with  the  limitation  of  liabihty,  in  either  case,  which  may  be  found  ad- 
visable. 


b)  Law  on  Trustees  and  on  the  Incorporation  of  Commercial  and  In- 
dustrial Associations  (24th  September,  1861).^) 


Art.  1.  It  shall  be  lawful  to  take,  acquire,  hold,  and  possess  by  the  interposi- 
tion and  in  the  name  of  trustees  and  by  way  of  trust,  for  the  objects  specified  in 
this  article,  every  kind  of  immoveable  property,  upon  observing  the  provisions 
of  this  law,  namely:  1.  For  any  purpose  of  public  utiUty;  2.  For  the  use  and  benefit 
of  commercial  and  industrial  associations;  3.  To  be  devoted  to  the  worship  of  the 
Church  of  England,  or  to  another  religious  worship;  4.  For  the  establishment  of 
schools  and  houses  of  education  and  other  philanthropic  objects. 

2.  No  trust  shall  be  created,  and  no  acquisition  made  under  this  law,  except 
by  means  of  a  contract  of  lease,  sale,  or  donatio  inter  vivos. 

Every  acquisition  which  shall  proceed  from  a  legacy  or  testamentary  dispo- 
sition in  excluded  from  it,  and  shall  be  governed  by  the  common  law. 

3.  Persons  who  wish  to  create  a  trust  by  virtue  of  article  1,  must  present  a  pe- 
tition for  that  purpose  to  the  Royal  Court,  and  obtain  its  authority.  The  appli- 
cants shall  annex  to  the  petition  the  draft  of  the  contract,  and  other  documents 
.by  means  whereof  it  may  be  proposed  to  establish  the  trust. 

Such  documents  must  in  the  first  place  be  disclosed  to  the  Procureur- General 
of  the  Queen  within  due  time;  the  latter  shall  be  required  to  give  his  "conclusions" 

1)  Confirmed  by  Order  of  Her  Majesty  in  Council,  21st  March  1862.  Ratified  the 
2d  April,  1862. 
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sur  les  objections  qu'il  pourrait  y  avoir  a  I'objet  du  fid6icommis,  ou  k  la  forme 
ou  aux  effets  du  contrat. 

Apres  Tapprobation  de  la  Cour,  nul  changement  ne  pourra  etre  fait  au  contenu 
ou  aux  conditions  du  contrat;  et  I'acte  d'approbation  devra  etre  ins6r6  avec  le 
contrat  au  registre  public. 

4.  La  Cour  Royale,  a  la  requete  des  parties  interessees,  et  en  observant  les 
formalites  prescrites  dans  I'art.  3,  pourra  accorder  aux  associations  indiquees  au 
2e  numero  de  I'art.  ler  un  acte  d'incorporation,  qui  autorisera  I'association  in- 
corporee  a  prendre,  acqu^rir,  tenir  et  poss6der,  en  son  nom  collectif  et  dans  des 
Hmites  determinees,  toute  espece  de  biens  immobiliers  situ^s  dans  cette  He. 

L'acte  designera  la  qualite  de  I'officier  qui  doit  representer  I'association  in- 
corporee  devant  les  tribunaux  et  ailleurs,  dans  tout  ce  qui  a  rapport  aux  biens 
immobiliers  qu'elle  possede  ou  pourra  poss6der. 

5.  Des  que  la  corporation  prevue  par  I'art.  4  sera  constituee,  une  declaration 
sera  faite  a  la  Cour  Royale,  6non9ant  le  nom  de  la  persoime  chargee  de  representer 
I'association. 

II  en  sera  de  meme  chaque  fois  que  la  personne  nomm^e  dans  la  declaration 
sera  remplacee. 

L'omission  de  ces  formalites  rendra  I'association  passible  d'une  amende  de 
dix  chelins  par  jour,  aussi  longtemps  qu'elle  sera  en  demeure  d'y  satisfaire. 

6.  Les  fideicommissaires  autoris^s  en  vertu  de  I'art.  3,  et  les  corporations 
constituees  en  vertu  de  I'art.  4,  pourront  revendre,  aliener,  ^changer,  ou  hypoth6quer 
les  biens  acquis  au  profit  du  fideicommis,  ou  de  I'association  incorporfe;  le  tout 
dans  les  Kmites  de  I'autorite  qui  leur  est  conferee  par  les  conditions  du  fideicommis, 
ou  par  les  statuts  de  I'association  respectivement.  Neanmoins,  nuUe  augmentation 
desdits  biens,  et  nul  changement  relativement  a  I'objet  du  fideicommis  ou  de  I'asso- 
ciation, ne  sera  valable,  aux  fins  de  cette  loi,  sans  I'accomplissement  des  formalites 
prescrites  dans  I'art.  3,  ou  de  celles  de  I'art.  10. 

7.  Tous  biens  immobiliers  compris  dans  un  fideicommis  seront  exempts  des 
dettes  personnelles  d'un  fideicommissaire,  et  des  hypotheques  stipulees  sur  ses 
biens  particuliers,  et  des  h3rpotheques  legales  ou  judiciaires  auxquels  ils  pourraient 
etre  sujets,  ainsi  que  du  douaire  de  la  veuve  d'un  fideicommissaire,  et  de  toutes 
demandes  ou  reclamations  qui  ne  r6sulteraient  pas  du  fideicommis  meme.  Et, 
en  cas  de  decret  sur  les  biens  particuliers  d'un  fideicommissaire,  le  contrat  de  fidei- 
commis ne  sera  pas  sujet  k  insertion  au  registre  du  decret. 

De  meme,  les  biens  particuliers  d'un  fideicommissaire  seront  exempts  des 
dettes  et  hypotheques  du  fideicommis,  k  moras  qu'ils  n'y  soient  assujettis  par  une 
convention  speciale,  ou  que  le  fideicommissaire  n'ait  engage  sa  responsabilit6 
personnelle. 

8.  Si  un  etablissement  cr6e  sous  I'empire  de  cette  loi  devient  insolvable  ou 
manque  k  rempUr  ses  engagements,  le  creancier  qui  aura  obtenu  un  jugement 
d^finitif  ou  autre  acte  executoire  vers  son  debiteur,  et  voudra  parvenir  a  I'expro- 
priation,  pourra  proceder  apres  un  delai  de  quinze  jours,  dans  les  formes  prescrites 
par  I'art.  3  de  la  loi  sur  les  decrets,  sans  qu'il  soit  besoin  de  recourir  a  un  acte  de 
prison  et  de  le  faire  executer. 

La  signification  requise  par  ledit  article  sera  faite  aux  fideicommissaires,  ou 
au  repr^sentant  de  I'etablissement  en  defaut,  selon  le  cas. 

Si  c'est  une  association  incorporee,  et  qu'au  moment  de  son  insolvabilit6  elle 
n'a  aucun  officier  charge  de  la  representer  en  ce  qui  a  rapport  a  ses  biens  immobiliers, 
il  suffira  d'inserer  pendant  deux  semaines  consecutives  la  signification  dans  deux 
joumaux  publics  le  samedi  dans  cette  He,  I'un  en  langue  frangaise,  I'autre  en  langue 
anglaise. 

Lorsque  la  Cour  aura  accorde  un  acte  autorisant  le  Vicomte  a  signifier  k  une 
societe  ou  corporation,  etablie  en  vertu  de  la  presente  loi,  d'avoir  a  payer  la  de- 
mande  d'un  creancier  sous  peine  que  les  biens  de  cette  societe  ou  corporation  soient 
adjuges  renonces  et  d6cretables,  la  soci6t6  ou  corporation  ne  pourra  payer  un  creancier 
au  prejudice  des  autres,  ni  disposer  de  ses  biens-meubles  au  prejudice  des  creanciers 
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in  open  court,  upon  any  objections  which  may  appear  to  the  object  of  the  trust, 
or  to  the  form  or  effects  of  the  contract. 

After  the  approval  of  the  Court,  no  change  may  be  made  in  the  contents  or  terms 
of  the  contract;  and  the  certificate  of  approval  must  be  inserted  with  the  contract 
in  the  public  register. 

4.  The  Royal  Court,  upon  the  petition  of  the  persons  interested,  and  upon 
the  formalities  prescribed  in  article  3  being  observed,  may  grant  to  the  associa- 
tions specified  in  the  second  number  of  article  1,  a  certificate  of  incorporation, 
authorising  the  incorporated  association  to  take,  acquire,  hold,  and  possess,  in  its 
collective  name  and  within  the  specified  limits,  any  kind  of  immoveable  property 
situate  in  this  Island. 

The  certificate  must  state  the  title  of  the  officer  who  must  represent  the  in- 
corporated association  before  the  courts  and  elsewhere,  in  all  that  relates  to  the 
immoveable  property  which  it  possesses  or  may  possess. 

5.  As  soon  as  the  corporation  for  which  provision  is  made  by  article  4  is  con- 
stituted, a  declaration  shall  be  made  to  the  Royal  Court,  stating  the  name  of  the 
person  charged  to  represent  the  association. 

The  same  shall  be  done  each  time  that  the  person  appointed  in  the  declaration 
shall  be  replaced. 

The  omission  of  these  formalities  shall  render  the  association  liable  to  a  fine 
of  ten  shillings  per  day,  as  long  as  it  shall  remain  in  default. 

6.  The  trustees  authorised  by  virtue  of  article  3,  and  the  corporations  consti- 
tuted by  virtue  of  article  4,  may  resell,  alienate,  exchange,  or  mortgage  the  property 
acquired  for  the  benefit  of  the  trust  or  of  the  incorporated  association;  all  within 
the  limits  of  the  authority  which  is  conferred  upon  them  by  the  terms  of  the  trust, 
or  by  the  articles  of  the  associatidn  respectively.  No  increase,  however,  of  the  said 
property,  and  no  change  as  regards  the  object  of  the  trust  or  of  the  association  shall 
be  vahd,  for  the  purposes  of  this  law,  without  the  observance  of  the  formalities 
prescribed  in  article  3,  or  of  those  of  article  10. 

7.  AU  immoveable  property  comprised  in  a  trust  shall  be  exempt  from  the  per- 
sonal debts  of  a  trustee,  from  mortgages  stipulated  in  respect  of  his  private  property, 
and  from  mortgages  implied  by  law,  or  resulting  by  law  from  a  judgment,  to  which 
it  may  be  subject,  as  well  as  from  the  rights  of  dower  of  a  trustee's  widow,  and  from 
all  claims  or  demands  which  do  not  arise  out  of  the  trust  itself,  and  in  the  event 
of  a  "decree"!)  being  made  against  the  private  property  of  a  trustee,  the  contract 
of  trusteeship  shaU  not  be  hable  to  be  inscribed  in  the  register  of  the  decree. 

In  hke  manner  the  private  property  of  a  trustee  shall  be  exempt  from  the  debts 
and  mortgages  of  the  trust,  unless  it  is  made  liable  therefor  by  special  agreement, 
or  the  trustee  has  accepted  personal  liability. 

8.  If  an  institution  estabhshed  under  this  law  shall  become  insolvent,  or  fail 
to  carry  out  its  engagements,  a  creditor  who  has  obtained  a  final  judgment  or  any 
other  document  capable  of  enforcement  by  way  of  execution  against  his  debtor, 
and  who  wishes  to  effect  seizure,  may  take  proceedings  after  a  period  of  fifteen 
days,  in  the  manner  prescribed  by  article  3  of  the  law  on  "decrees,"  without  any  ne- 
cessity for  adopting  or  enforcing  proceedings  by  way  of  imprisonment  (acte  de 
prison). 

The  notice  required  by  the  said  article  shall  be  given  to  the  trustees,  or  to  the 
representative  of  the  defaulting  institution,  as  the  case  may  be. 

If  it  is  an  incorporated  association  in  question  and  at  the  moment  of  becoming 
insolvent  it  has  no  officer  charged  with  the  dulty  of  representing  it  in  respect  of  its 
immoveable  property,  it  shall  be  sufficient  to  publish  the  notice  during  two  con- 
secutive weeks  in  two  papers  pubUshed  on  Saturday  in  this  Island,  the  one  in  French 
and  the  other  in  EngUsh. 

When  the  Court  has  granted  a  certificate  authorising  the  Viscount  to  give 
notice  to  an  association  or  corporation  established  by  virtue  of  the  present  law  that 
it  must  pay  the  claim  of  a  creditor  under  penalty  of  the  goods  of  such  association 
or  corporation  being  adjudged  assigned  for  creditors  (renonces)  and  hable  to  a 
"decree",  the  association  or  corporation  may  not  pay  one  creditor  to  the  prejudice 


I)  A  mode  of  releasing  an  insolvent  person  and  his  property  from  liabilities  (translator's 
note). 
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de  ladite  society,  sous  peine  que  ceux  qui  en  auront  ainsi  dispos6  paient  le  double 
au  moins  et  le  quadruple  au  plus  des  sommes  ou  de  la  valeur  des  objets  dont  ila 
auront  ainsi  dispos6. 

9.  La  Cour  Royale  aura  pouvoir  et  autorit6  et  donnera  effet  aux  conditions, 
conventions,  et  stipulations  de  tout  fideicommis  et  de  toute  corporation  6tablie 
sous  Tempire  de  cette  loi,  et  les  maintiendra  et  fera  observer,  nonobstant  toute 
loi  ou  usage  contraire. 

10.  Si  Tobjet  pour  lequel  un  fideicommis  ou  une  corporation  a  6t6  6tablie, 
en  conformity  aux  articles  3  ou  4  de  cette  loi,  ne  pouvait  plus  etre  rempli,  soit  en 
son  entier,  soit  en  partie,  ou  si  les  circonstances  n6cessitaient  une  modification  des 
conditions  ou  des  statuts  originels,  la  Cour  Royale  aura  le  pouvoir,  a  la  requete 
des  parties  interess6es,  les  conclusions  du  Ministdre  Public  ouies,  d'autoriser  I'appli- 
cation  des  biens  immobiliers  et  des  fonds  dependant  du  fideicommis,  ou  de  la  cor- 
poration, k  un  autre  objet  ayant  rapport  a  celui  pour  lequel  le  fideicommis  fut 
cree,  ou  la  corporation  constituee,  ou  aux  intentions  du  fondateur  ou  des  fondateurs. 

La  Cour,  avant  de  prononcer,  devra  s'assurer  que  I'intention  des  parties  int6- 
ress6es  de  s'adresser  a  la  Cour  a  cet  effet  ait  et6  rendue  publique  par  annonces  dans 
deux  journaux  publies  le  samedi  dans  cette  He,  I'un  en  langue  frauQaise,  I'autre 
en  langue  angiaise;  et  si  c'est  d'un  fideicommis,  que  les  fideicommissaires  en  aient 
eu  avis;  et,  dans  I'un  et  Tautre  cas,  du  jour  auquel  la  requete  doit  etre  presentee 
k  la  Cour. 

11.  Dans  le  cas  d'un  fideicommis  au  nom  d'une  societe  ou  corporation  commer- 
ciale  ou  industrielle,  les  membres  de  la  society  ou  de  la  corporation  seront  respon- 
sables  de  tout  deficit  sur  les  immeubles  places  en  fideicommis.  Si  la  societS  ou 
corporation  est  etabHe  sous  I'empire  de  la  loi  reglant  les  societes  avec  responsabiUte 
limitee,  la  societe  ou  corporation  et  les  membres  de  la  societe  ou  corporation  seront 
responsables  dans  les  limites  et  sous  les  conditions  de  la  loi  etabHe  relativement 
auxdites  societes. 

12.  La  personne  qui  sera  nommee  en  vertu  de  Tart.  4  representera  egalement 
la  societe  ou  corporation  dans  toute  cause  relativement  aux  biens  mobiliers,  soit 
comme  demandeur  ou  defendeur. 

13.  Tous  biens  immobiliers  places  en  fideicommis,  ou  appartenant  a  une 
corporation  autorisee  par  cette  loi,  seront  censes  tenus  et  possedes  en  main-morte, 
et  francs  et  quittes  a  fin  d'heiitage  et  a  toujours  de  tous  droits,  redevances,  et 
services  Seigneuriaux,  k  I'exception  des  rentes,  s'il  y  en  a,  dues  au  Fief  sur  lesdits 
biens,  sauf  I'indemnite  due  au  Seigneur  du  Fief  sur  lequel  les  biens  sont  situes, 
et  qui  en  sont  ainsi  distraits. 

14.  Le  taux  de  I'indemnite  payable  a  Sa  Majeste  ou  au  Seigneur  est,  en  ce  qui 
a  rapport  aux  immeubles  acquis  en  vertu  de  cette  loi,  fixee  k  quatre  pour  cent  sur 
les  terrains  nus,  et  k  trois  pour  cent  sur  les  maisons,  sur  le  prix  de  I'acquisition 
ou  sur  la  valeur  des  immeubles  a  affranchir. 

Si  le  Seigneur  du  Fief  accepte  le  prix  de  I'acquisition,  les  parties  passeront  un 
contrat  devant  Justice,  declarant  les  immeubles  acquis  affranchis  a  toujours  des 
droits,  redevances,  et  services  Seigneuriaux,  et  lesdits  droits  eteints. 

Quand  un  heritage  sera  bailie  ou  vendu  a  une  societe  ou  corporation  en  vertu 
de  la  presente  loi,  les  parties  contractantes  seront  obligees  de  declarer  par  serment 
que  le  prix  porte  audit  contrat  est  le  prix  reel. 

Quand  Sa  Majeste  ou  le  Seigneur  ne  seront  point  satisfaits  du  prix  de  I'acqui- 
sition, les  parties  s'adresseront  a  la  Cour  Royale,  qui  nommera,  pour  evaluer  ladite 
propriete,  trois  des  experts  etablis  en  vertu  de  la  loi  du  4  novembre  1859.  La  deci- 
sion desdits  experts  sera  finale  et  sans  appel,  et  les  parties  seront  tenues  de  passer 
un  contrat  hereditaire  devant  Justice,  en  conformite  a  ladite  evaluation. 

Les  frais  de  ladite  evaluation  seront  a  la  charge  de  Sa  Majeste  ou  du  Seigneur. 

Quand  une  propriete  sera  mise  en  fideicommis  au  moyen  d'une  donation,  les 
formes  prescrites  par  la  loi  du  4  novembre  1859  seront  observees,  tant  pour  la  pro- 
tection du  fideicommis,  en  cas  de  decret,  que  pour  fixer  la  valeur  de  ladite  propriete 
par  rapport  a  la  commutation  due  au  Seigneur. 
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of  the  others,  or  dispose  of  its  moveable  property  to  the  prejudice  of  the  creditors 
of  the  said  association,  under  the  penalty  that  persons  who  shall  have  thus  disposed 
thereof  shall  pay  not  less  than  double  and  not  more  than  quadruple  of  the  sums 
or  value  of  the  articles  of  which  they  shall  have  thus  disposed. 

9.  The  Royal  Court  shall  have  power  and  authority  over  and  shall  give  effect 
to  the  terms,  agreements,  and  stipulations  of  every  trust,  and  of  every  corporation 
established  under  this  law,  and  shall  maintain  them  and  require  them  to  be  observed, 
notwithstanding  any  law  or  custom  to  the  contrary. 

10.  If  the  object  for  which  a  trust  or  a  corporation  has  been  created  in  pursu- 
ance of  articles  3  or  4  of  this  law,  can  no  longer  be  carried  out,  either  in  its  entirety 
or  in  part,  or  if  circumstances  necessitate  a  modification  of  the  terms  or  of  the  ori- 
ginal articles,  the  Royal  Court  shall  have  power,  on  the  petition  of  the  parties  con- 
cerned, after  hearing  the  "conclusions"  of  the  Ministere  PubHc,  to  authorise  the 
apphcation  of  the  immoveable  and  landed  property  controlled  by  the  trust  or  corpo- 
ration, to  another  object  connected  with  the  one  for  which  the  trust  was  created 
or  the  corporation  constituted,  or  associated  with  the  intentions  of  the  founder  or 
founders  thereof. 

Before  giving  a  decision,  the  Court  must  be  satisfied  that  the  intention  of  the 
parties  concerned  to  apply  to  the  Court  for  such  purpose  has  been  made  known 
by  announcements  in  two  newspapers  published  on  Saturdays  in  this  Island,  the 
one  in  French  and  the  other  in  English;  and  if  it  is  a  trust  in  question,  that  the 
trustees  have  had  notice  thereof;  and  in  either  case,  of  the  day  on  which  the  peti- 
tion must  be  presented  to  the  Court. 

11.  In  the  case  of  a  trust  in  the  name  of  a  trading  or  industrial  association  or 
corporation,  the  members  of  the  association  or  corporation  shall  be  hable  for  any 
deficit  in  respect  of  the  immoveable  property  placed  in  trust.  If  the  association 
or  corporation  is  established  under  the  law  regulating  companies  with  hmited  lia- 
bility, the  association  or  corporation  and  the  members  of  the  association  or  corpo- 
ration shall  be  hable  within  the  Umits  and  under  the  conditions  of  the  law  enacted 
in  relation  to  the  said  companies. 

12.  The  person  who  shall  be  appointed  by  virtue  of  article  4  shall  also  represent 
the  association  or  corporation  in  every  action  relating  to  the  moveable  property, 
whether  as  plaintiff  or  defendant. 

13.  All  immoveable  property  placed  in  trust  or  belonging  to  a  corporation 
authorised  by  this  law,  shall  be  deemed  to  be  held  and  possessed  in  mortmain,  and 
free  and  discharged  to  the  end  of  the  inheritance  and  for  ever,  from  all  fees,  dues, 
and  seigniorial  services,  with  the  exception  of  rents,  if  there  are  any  such,  due  in  respect 
of  the  fief  out  of  the  said  property,  and  subject  to  the  compensation  due  to  the  lord 
of  the  fief  in  which  the  property  is  situated,  and  which  is  thus  withdrawn  from  it. 

14.  The  rate  of  compensation  payable  to  Her  Majesty  or  to  the  lord  of  the  fief 
is  fixed,  as  regards  immoveable  property  acquired  by  virtue  of  this  law,  at  four  per 
cent  on  the  bare  ground,  and  three  per  cent  on  houses,  upon  the  price  of  the  pur- 
chase or  the  value  of  immoveable  property  to  be  so  freed.. 

If  the  lord  of  the  fee  accepts  the  price  of  the  purchase,  the  parties  shall  execute 
a  contract  under  the  Court's  supervision,  declaring  the  immoveable  property  which 
has  been  purchased  to  be  freed  for  ever  from  fees,  dues,  and  seigniorial  services,  and 
the  said  fees  to  be  extinguished. 

Wlien  an  inheritance  is  leased  or  sold  to  an  association  or  corporation  by  virtue 
of  the  present  law,  the  contracting  parties  shaU  be  required  to  declare  on  oath  that 
the  price  stated  in  the  said  contract  is  the  real  price. 

When  Her  Majesty  or  the  lord  of  the  fief  is  not  satisfied  with  the  price  of  the 
purchase,  the  parties  shall  apply  to  the  Royal  Court,  which  shall  nominate  for  the 
purpose  of  valuing  the  said  property,  three  of  the  experts  appointed  by  virtue  of 
the  law  of  the  4th  November  1859.  The  decision  of  the  said  experts  shall  be  final 
and  without  appeal,  and  the  parties  shall  be  obliged  to  execute  a  contract  concer- 
ning the  inheritance  under  the  supervision  of  the  Court,  based  upon  the  said  valuation. 

The  costs  of  the  said  valuation  shall  be  borne  by  Her  Majesty  or  by  the  lord 
of  the  fief. 

When  a  property  is  placed  in  trust  by  means  of  a  gift,  the  method  prescribed 
by  the  law  of  the  4th  November  1859  shall  be  followed,  both  as  regards  the  pro- 
tection of  the  trust  in  the  event  of  a  "decree,"  and  as  regards  fixing  the  value  of  the 
said  property  for  the  purpose  of  the  commutation  due  to  the  lord  of  the  fief. 
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15.  Les  droits,  redevances,  et  services  Seigneuriaux,  6tant  une  fois  ^teints 
par  I'operation  de  la  presente  loi,  ne  pourront  revivre  sous  aucune  circonstance, 
la  rente  assignee  ou  payable  pour  leur  extinction  etant  censee  representor  envers 
les  interess^s  la  juste  valeur  desdits  droits,  redevances  et  services. 

16.  La  minority  du  Seigneur  du  Fief  ou  son  incapacite  civile  ne  fera  pas  d  obs- 
tacle a  I'extinction  des  droits  Seigneuriaux.  Le  tuteur,  le  curateur,  ou  autre  personne 
Mgalement  autorisee,  selon  le  cas,  aura  capacite  d'agir  aux  fins  de  cette  loi,  et 
rextinction  desdits  droits  aura  force  de  loi  outree  et  demeurera  irrevocable. 

17.  La  Cour  Royale  pourra,  sur  la  demande  qui  lui  en  sera  faite,  le  Procureur- 
G6neral  ayant  ete  entendu  en  ses  conclusions,  ^tendre  les  benefices  de  cette  presente 
loi  aux  fideicommis  etabUs  anterieurement  k  cette  loi. 


c)  Acte  rappelant  I'Article  44  de  la  Loi  sur  les  Soci6t6s  avec  Responsabilit6 
Limitee  en  ce  qui  a  rapport  aux  Soci6f6s  de  Banque  (1  avril  1886).^) 

Art.  1.  L'art.  44  de  la  Loi  sur  les  Societes  avec  responsabiUte  limitee  passee 
par  les  Etats  I'an  1861,  le  16  mai,  et  confirmee  par  Sa  Tres  Excellente  Majeste  en 
Conseil  le  5  aout,  de  la  meme  ann6e  — 

«  Article  44.    Les  dispositions  de  cette  presente  loi  ne  sont  point  applicables 
aux  societ6s  faisant  le  commerce  de  banque,  ni  aux  soci6tes  d'assurance  » 
—  est  et  demeure  abroge  en  ce  qui  conceme  lesdites  societes  faisant  le  commerce 
de  banque. 

d)  Amendements  a  la  Loi  (1861)  sur  les  Society  a  Responsabilite 

Limit6e  (23  f^vrier  1888).') 

[Le  texte  de  cette  loi  est  donn6  ci-dessus,  p.  106.] 


Timbres  de  Commerce. 
Loi  Touchant  I'Usage  de  Timbres  de  Commerce  (9  juillet  1906).^) 


Art.  1.  Definition:  Les  mots  timbres  de  commerce  signifient  dans  la  presente 
loi  tout  re^u,  coupon,  billet,  timbre  ou  autre  piece  emanant  de,  et  destiu^e  k  etre 
remise  par  un  commer9ant  6tabli  dans  cette  lie,  ou  son  agent,  k  un  acheteur  de 
marchandises  pour  assurer  a  celui-ci  soit  prime,  avantage  ou  rabais  sur  le  prix  de 
vente,  acquittable  par  un  tiers,  soit  en  especes,  soit  en  marchandises. 

2.  Toute  personne,  soit  principal  ou  agent,  qui  directement  ou  indirectement, 
fera  le  trafic  de  timbres  de  commerce  dans  cette  lie  se  rendra  coupable  d'un  d^lit, 
et  sera  passible  pour  chaque  contravention  d'une  amende  qui  n'exc6dera  pas  cin- 
quante  Hvres  sterling,  et  a  defaut  de  paiement  d'un  emprisonnement  qui  n'exc^dera 
pas  trois  mois. 

3.  La  presente  loi  entrera  en  vigueur  six  mois  apres  la  date  de  sa  confirmation 
par  Sa  Tres  Excellente  Majeste  en  Conseil. 

1)  Confirm^  par  Ordre  de  Sa  Majesty  en  Conseil,  26  juin  1886.  Ent6rin6  le  12  juillet  1886. 
—  2)  Confirm&i  par  Ordre  de  Sa  Majesty  en  Conseil,  3  mai  1888.  Ent6riu6  le  9  juin  1888.  — 
3)  Confirm^  par  Ordre  de  Sa  Majesty  en  Conseil,  11  f6vrier  1907.    Enregistri  le  2  mars  1907. 
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15.  Fees,  dues,  and  seigniorial  services,  being  once  extinguished  by  operation 
of  the  present  law,  cannot  be  revived  under  any  circumstances,  the  rent  allowed 
by  law  or  payable  for  their  extinction  being  deemed  to  represent  to  the  parties 
concerned  the  true  value  of  the  said  fees,  dues,  and  services. 

16.  The  minority  of  the  lord  of  the  fief  or  his  civU  incapacity  shall  raise  no 
obstacle  to  the  extinction  of  the  seigniorial  rights. 

The  guardian,  administrator  or  other  person  legally  authorised,  as  the  case 
may  be,  shall  have  the  capacity  to  act  for  the  purposes  of  this  law,  and  the  extinc- 
tion of  the  said  fees  shall  have  the  fuU  force  of  law,  and  remain  irrevocable. 

17.  The  Royal  Court,  upon  apphcation  made  to  it  for  the  purpose,  after  hear- 
ing the  Procureur- General  in  respect  of  his  "conclusions",  may  extend  the  benefits 
of  this  present  law  to  trusts  created  prior  to  this  law. 


c)  Act  repealing  Article  44  of  the  Law  on  Companies  with  Limited  Liability 
so  far  as  it  relates  to  Banking  Companies  (1st  April,  1886).^) 


Art.  1.  Article  44  of  the  Law  on  companies  with  hmited  habUity  enacted  by 
the  States  in  the  year  1861,  the  16th  May,  and  confirmed  by  Her  Most  Excellent 
Majesty  in  Council  the  5th  August  of  the  same  year  — 

"Article  44.   The  provisions  of  this  present  law  shall  not  be  apphcable  to  com- 
panies carrying  on  the  business  of  banking,  or  to  insurance  companies." 
shall  be  and  remain  repealed  so  far  as  relates  to  the  said  companies  carrying  on  the 
business  of  banking. 


d)  Amendments  to  the  Law  (1861)  on  Companies  with  Limited  Liability 

(23  d  February,  1888).'^) 

[The  text  of  this  law  is  given  above,  p.  106.] 


Trading  Stamps. 
Law  concerning  the  Use  of  Trading  Stamps  (9th  July,  1906).^) 

Art.  1.  Definition :  The  words  trading  stamps  signify  in  the  present  law  any 
receipt,  ticket,  note,  stamp,  or  other  document  emanatiag  from  and  intended  to 
be  dehvered  by  a  trader  estabhshed  in  this  Island,  or  his  agent,  to  a  purchaser  of 
goods,  for  the  purpose  of  securing  him  either  a  premium,  profit,  or  reduction  of  price 
of  a  sale  payable  by  a  third  person,  either  in  cash  or  goods. 

2.  Every  person,  whether  principal  or  agent,  who  directly  or  indirectly  shall 
traffic  in  trading  stamps  in  this  Island  shall  commit  a  criminal  offence,  and  shall 
be  liable  for  every  breach  of  this  law  to  a  fine  which  shall  not  exceed  fifty  pounds 
sterling,  and  in  default  of  payment,  to  imprisonment  which  shaU  not  exceed  three 
months. 

3.  The  present  law  shall  come  into  force  six  months  after  the  date  of  its  con- 
firmation by  Her  Most  Excellent  Majesty  in  Council. 

1)  Confirmed  by  Order  of  Her  Majesty  in  Council  26th  June,  1886.  Ratified  the  12th  July, 
1886.  —  2)  Confirmed  by  Order  of  Her  Majesty  in  Council,  3d  May,  1888.  Ratified  the  9th  June, 
1888.  —  8)  Confirmed  by  Order  of  Her  Majesty  in  Council,  1 1th  February,  1907.  Registered 
the  2d  March,   1907. 
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Lettres  de  Change. 
Reglement  du  8  mai  1813/) 

Art.  1.  Toutes  lettres  de  change  dument  acceptees,  et  tous  billets  a  ordre, 
seront  payables  le  jour  de  leur  echeance,  y  compris  trois  jours  de  grace ;  et,  dans 
le  cas  de  refus  ou  de  defaut  de  paiement  de  la  part  des  debiteurs,  il  sera  loisible 
aux  personnes  ayant  droit  de  demander  le  paiement  de  telles  lettres  de  change 
ou  billets  a  ordre  de  faire  saisir,  par  le  moyen  d'un  officier  de  Justice,  les  biens  ou 
la  personne  de  tels  debiteurs,  quoiqu'ils  soient  fond6s  en  heritage  et  de  proceder 
vers  eux  sommairement  tant  en  vaeance  qu'en  terme. 

The  validity  of  an  accepted  bill  of  exchange  is  determined  by  the  law  of  the  place  of 
acoeptance.  — Alcock  v.  Lumley,  (1893),  2  Ser.  «  Billets  a  ordre,»  §  3.  Where  it  is  alleged  that  a 
bill  was  obtained  by  fraud  the  endorser  in  whose  favour  the  bill  was  accepted  was  under  the 
circumstances  a  proper  party  defendant.  —  Harbens  v.  Baudains,  (1887),  1  Ser.  «  Billets  a  ordre, » 
§  2.  An  indorser  discharged  because  of  failure  by  the  holder  to  protest  the  instrument  for 
non-payment.  —  Le  Brun  v.  Noel,  (1899),  3.  Ser.  « Billets  k  ordre.» 

2.  Toutes  lettres  de  change,  et  billets  a  ordre,  r^gulierement  protestes  faute 
d'acceptation  ou  de  paiement,  seront  repetables  envers  les  tireurs,  endosseurs,  et 
eignataires,  selon  la  forme  prescrite  dans  I'article  precedent. 

3.  Tous  billets  payables  au  porteur  seront  payables  a  leur  presentation,  et, 
dans  le  cas  de  refus  ou  de  d6faut  de  paiement,  il  sera  proced6  envers  les  signataires 
de  la  maniere  qu'il  est  present  par  Tarticle  premier  de  ce  reglement. 

4.  Les  actes  obtenus  en  vacances  vers  un  d6biteur,  en  vertu  des  articles  prece- 
dents, ne  prendront  date,  en  cas  de  decret,  que  du  premier  jour  de  la  Cour  du  samedi 
du  terme  ensuivant. 

5.  II  est  defendu  a  toutes  personnes  de  mettre  en  circulation  ou  de  rcevoir  en 
paiement  aucun  bUlet  a  ordre,  ou  biUet  payable  au  porteur,  pour  une  somme  qui 
soit  au-dessous  d'une  Uvre  sterhng,  sur  peine  de  confiscation  de  tel  billet,  et  d'une 
amende  de  deux  fois  sa  valeur.  Et  ceux  qui  seront  porteurs  de  pareils  billets  au 
temps  de  I'emanation  de  ce  reglement  s'adresseront  aux  signataires  respectivement, 
pour  en  recevoir  le  montant,  sans  les  passer  a  d'autres,  ni  les  faire  valoir  par  aucune 
autre  maniere  que  ce  soit. 

Jours  de  Banque  F6ri6s. 
Loi  determinant  les  Jours  de  Banque  F6ri6s  (13  mars  1882).^) 

Art.  1.  Les  maisons  de  banque  en  cette  He  devront  considdrer  comme  jours 
feries  les  jours  suivants :  Le  premier  jour  de  Tan;  Le  vingt-sixieme  jour  de  d^cembre; 
Si  I'un  ou  I'autre  des  deux  jours  sus-dits  est  un  dimanche,  le  prochain  lundi  en- 
suivant sera  un  jour  ferie. ;  Le  lundi  de  Paques;  Le  limdi  de  la  Pentecote;  Le  premier 
londi  du  mois  d'aout,  et  le  jour  de  la  celebration  de  I'anniversaire  de  la  naissance 
de  Sa  Majeste. 

2.  Toutes  traites  ou  lettres  de  change  et  tous  billets  a  ordre  ou  effets  de  com- 
merce, qui  deviendront  echus  ou  payables  les  jours  feries  mentionn6s  dans  I'article 
premier,  ne  seront  consideres  comme  echus  ou  payables  que  le  jour  ensuivant. 
Les  effets  et  consequences,  en  ce  qui  touche  les  traites  ou  lettres  de  change  et  billets 
a  ordre  ou  effets  de  commerce,  seront  les  memes  que  si  lesdites  traites  ou  lettres 
de  change  et  billets  a  ordre  ou  effets  de  commerce,  etaient  echus  ou  payables  le 
lendemain  du  jour  ferie. 

3.  Lorsqu'un  jour  special  sera  ordonne  —  soit  par  le  Gouvemement  de  Sa 
Majeste,  soit  par  les  Etats  de  cette  He  —  pour  etre  observe  comme  jour  feri6,  les 
dispositions  du  present  reglement  seront  apphcables  a  tel  jour. 

4.  Toutes  lois  et  coutumes  contraires  sont  et  demeurent  abrog^es. 

1)  Confirm^  par  Ordre  de  Sa  Majesty  en  Conseil,  10  juin  1813.  —  2)  Confirmee  par  Ordre  de 
Sa  Majesty  en  Conseil,  3  mai  1882.   Ent6rin6  le  20  mai  1882. 
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Bills  oJ  Exchange. 
Order  of  the  8th  May,  1813/) 


Art.  1.  All  biUs  of  exchange  duly  accepted,  and  all  promissory  notes,  shall  be 
payable  on  the  day  of  their  maturity,  including  therein  three  days  of  grace;  and  in 
the  event  of  refusal  or  default  in  payment  on  the  part  of  the  debtors,  it  shall  be 
lawful  for  persons  having  the  right  to  demand  payment  of  such  bills  of  exchange 
or  promissory  notes  to  cause  the  goods  or  persons  of  such  debtors  to  be  seized  by 
means  of  an  officer  of  justice,  although  they  may  form  part  of  an  inheritance,  and 
to  proceed  summarily  against  them  both  ia  vacation  and  term  time. 

The  validity  of  an  accepted  bill  of  exchange  is  determined  by  the  law  of  the  place  of 
acceptance.  —  Alcook  v.  Lumley,  (1893),  2  Ser.  "BiUets  k  ordre,"  §  3.  Where  it  is  alleged  that  a 
bill  was  obtained  by  fraud  the  endorser  in  whose  favour  the  bill  was  accepted  was  under  the 
circumstances  a  proper  party  defendant.  —  Harbens  v.  Baudains,  (1887),  1  Ser.  "Billets  a  ordre," 
§  2.  An  indorser  discharged  because  of  failure  by  the  holder  to  protest  the  instrument  for 
non-payment.  —  Le  Brun  v.  Noel,  (1899),  3.  Ser.    "Billets  k  ordre." 

2.  All  bUls  of  exchange  and  promissory  notes  duly  protested  on  default  of  ac- 
ceptance or  of  payment  shall  be  capable  of  being  made  the  subject  of  a  claim  against 
the  drawers,  indorsers,  and  persons  whose  names  appear  thereto,  in  the  manner 
prescribed  in  the  preceding  article. 

3.  AU  bills  payable  to  bearer  shall  be  payable  on  their  presentation,  and,  in  the 
event  of  refusal  or  of  default  in  payment,  proceedings  shall  be  taken  against  the 
persons  whose  names  appear  thereto  in  the  manner  prescribed  by  the  first  article 
of  this  Order. 

4.  Orders  obtained  in  vacation  against  a  debtor,  by  virtue  of  the  preceding 
articles,  shall  only  date,  in  the  event  of  a  "decree"  as  from  the  first  day  of  the 
"Saturday-Court"  of  the  following  term. 

5.  All  persons  are  forbidden  to  circulate  or  to  receive  in  payment  any  promissory 
note,  or  bill  payable  to  bearer,  for  a  sum  below  one  pound  sterUng,  under  penalty 
of  confiscation  of  such  bill,  and  of  a  fine  of  twice  its  value.  Persons  who  are  bear- 
ers of  such  bills  at  the  time  of  the  issue  of  this  order  shall  apply  to  the  persons 
whose  names  appear  thereto  respectively,  to  receive  the  amount  thereof,  without 
passing  them  on  to  others,  or  giving  them  value  in  any  other  manner  whatsoever. 


Bank  Holidays. 
Law  fixing  Bank  HoUdays  (13  March,  1882).'^) 

Art.  1,  Banking  estabhshments  in  this  Island  must  consider  as  holidays  the 
following  days :  New  Year's  Day;  The  twenty  sixth  day  of  December;  If  one  or  other 
of  the  two  days  above  stated  is  a  Sunday,  the  following  Monday  shaU  be  a  hoHday ; 
Easter  Monday;  Whit  Monday;  the  first  Monday  in  the  month  of  August;  and  the 
day  of  the  celebration  of  Her  Majesty's  birthday. 

2.  All  drafts  or  bills  of  exchange  and  all  promissory  notes  or  negotiable  instru- 
ments which  shall  become  matured  or  payable  on  the  hoUdays  specified  in  the  first 
article  shall  only  be  deemed  matured  or  payable  on  the  following  day.  The  effects 
and  consequences,  so  far  as  concerns  the  drafts  or  biUs  of  exchange  and  promissory 
notes  or  negotiable  instruments,  shall  be  the  same  as  it  the  said  drafts  or  bills  of 
exchange  and  promissory  notes  or  negotiable  instruments  were  matured  or  payable 
the  day  after  the  hoHday. 

3.  When  a  special  day  shall  be  ordered  —  either  by  Her  Majesty's  Govern- 
ment, or  by  the  States  of  this  Island  —  to  be  observed  as  a  holiday,  the  provisions 
of  the  present  Order  shall  be  appHcable  to  such  day. 

4.  All  laws  and  customs  which  are  inconsistent  shall  be  and  remain  repealed. 

1)  Confirmed  by  Order  of  His  Majesty  in  CouncU,  19th  June,  1813.  —  2)  Confirmed  by 
Order  of  Her  Majesty  in  Council,  3d  May,  1882.    Ratified  the  20th  May,  1882. 
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D6biteurs  et  Cr6anciers. 
a)  Loi  sur  les  Concordats  entre  Debiteurs  et  Cr6anciers  (8  avril  1867)/) 


Art.  1.  H  sera  licite  pour  tout  debiteur  qui  se  reconnalt  insolvable,  ou  qui 
se  trouve  momentan^ment  dans  Timpossibilit^  de  satisfaire  ses  cr6anciers,  ou  dont 
les  biens  ont  ete  declares  en  desastre,  de  faire  un  accord  de  composition  ou  de  trans- 
action avec  ses  creanciers. 

H  sera  loisible  de  comprendre  dans  I'accord  les  biens  immobiliers  du  d6biteur; 
toutefois  I'accord  ne  pourra  affecter  les  rentes,  douaires,  ou  hypotheques,  dont 
les  biens  immobiliers  pourraient  etre  greves. 

A  private  composition  between  a  debtor  and  certain  of  his  creditors  is  an  act  of  bank- 
ruptcy, and  upon  a  subsequent  declaration  of  bankruptcy  all  moneys  received  by  a  trustee  for 
the  purpose  of  carrying  out  such  composition  must  be  turned  over  for  the  benefit  of  all  the 
creditors  of  the  debtor.  —  A.-G.  v.Le  Rossignol,  (1895),  3  Ser.  «D6sastre,»  §  15.  A  composition 
arrEmgement  may  be  made  by  a  limited  company.  —  In  re  Jersey  Express  Co.,  (1901),  4 
Ser.  « Concordat  entre  debiteurs  et  cr6anciers,»  §  2.  Creditors  may  intervene  to  show  cause 
why  a  debtor  should  not  be  allowed  to  make  a  cession  of  his  goods.  —  Ex  parte  Fossey, 
Packard  &  Co.,  intervenant,  (1904),  4  Ser.  «  Cession,*  §  3.  See  also  Allinson  v.  J.  W.  Nicholson 
&  Co.,  (1902),  4  Ser.  « Cession.*)  §  2. 

2.  Ledit  accord  ne  pourra  etre  forme  qu'avec  le  concours  et  consentement 
d'un  nombre  de  creanciers  formant  la  majoriti  en  nombre,  et  representant  en  outre 
les  trois  quarts  de  la  totaUte  des  cr6ances  verifiees  devant  le  juge-commissaire 
mentionne  dans  I'art.  5,  et  admises  par  ce  fonctioimaire. 

The  mere  possibility  of  becoming  a  creditor,  e.  g.,  a  suit  for  damages  and  an  accounting, 
is  not  enough.  The  person  must  be  a  creditor  at  the  time  of  the  declaration.  —  MoUet  v.  Renouf, 
(1885),  1  Ser.  «D6sastre,»  §  1. 

3.  Les  creanciers  dont  les  creances  ne  depassent  pas  dix  livres  sterling  ne 
pourront  contribuer  a  former  la  majorite  en  nombre,  requise  dans  I'article  precedent. 

Neanmoins,  leurs  creances  seront  comprises  dans  la  formation  de  la  totalite 
des  creances. 

4.  Le  debiteur  qui  desirera  faire  un  accord  en  vertu  de  cette  loi  devra  pr6a- 
lablement  en  faire  declaration  a  la  Cour  Royale. 

L'acte  de  la  Cour  constatant  ladite  ■  declaration  sera  affiche  le  meme  jour  a 
la  diligence  du  greffier,  dans  le  Vestibule  de  la  Cohue  Royale. 

5.  Sur  la  declaration  du  debiteur,  la  Cour  enverra  I'affaire  devant  le  juge 
du  Tribunal  pour  le  Recouvrement  de  Menues  Dettes :  lequel  est  charge  specialement 
de  surveiUer  les  operations,  en  quaUte  de  juge-commissaire.  II  pourra  se  faire 
assister  d'une  personne,  dont  il  reglera  les  honoraires. 

6.  A  partir  de  la  declaration  prescrite  par  Tarticle  4,  il  ne  pourra  etre  intente 
centre  le  debiteur  aucune  action  personnelle,  ou  mobiUere. 

Par  suite,  la  prescription  cessera  de  courir  contre  les  creanciers. 

En  ce  qui  touche  les  jugements  obtenus  contre  le  debiteur,  s'ils  n'ont  pas  ete 
executes  contre  sa  personne,  I'effet  en  sera  suspendu. 

En  ce  qui  touche  les  privileges  qu'ils  pourraient  conferer  a  ceux  qui  les  ont 
obtenus,  I'effet  de  ces  jugements  sera  suspendu;  mais  ils  reprendront  toute  leur 
force  s'il  n'intervient  pas  d'accord. 

Dans  ce  cas,  la  prescription  ayant  ete  interrompue  par  le  fait  de  la  declaration 
sus-mentioimee,  les  autres  creanciers  pourront  se  pourvoir  et  faire  declarer  un 
desastre,  sans  que  les  delais  intermediaires  puissent  leur  etre  opposes  par  ceux  qui 
ont  obtenu  lesdits  jugements:  toutes  choses  etant  remises  en  I'etat  oil  elles  etaient 
au  moment  de  la  declaration  faite  par  le  debiteur. 

7.  Dans  les  trois  jours  de  la  declaration,  le  debiteur  devra  remettre  au  juge- 
commissaire  un  etat  exact  et  detailie  de  sa  situation  active  et  passive,  avec  les  noms 
des  creanciers,  et  Tiadication  de  leur  domicile.  Cet  etat  sera  date  et  signe  par  le 
debitevu*. 

D  sera  certifie  veritable  par  une  declaration  speciale  faite  devant  le  juge- 
commissaire. 


1)  Confirm^  par  Ordre  de  Sa  Majesty  en  Conseil,  26  juin  1867     Ent6rin6  le  13  juillet  1867. 
Modifid  par  la  loi  du  11  Janvier  1883. 
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Debtors  and  Creditors, 
a)  Law  on  Compositions  between  Debtors  and  Creditors  (8th  April,  1867)/) 

Art.  1.  It  shall  be  lawful  for  any  debtor  who  recognizes  that  he  is  insolvent, 
or  who  finds  himself  temporarily  unable  to  satisfy  his  creditors,  or  whose  property 
has  been  declared  to  be  subject  to  the  law  of  insolvency  (en  desastre)  to  make  an 
agreement  by  way  of  composition  or  compromise  with  his  creditors. 

It  shall  be  lawful  to  include  in  such  agreement  the  immoveable  property  of  the 
debtor;  the  agreement,  however,  may  not  charge  the  rents,  dowry,  or  mortgages, 
with  which  the  immoveable  property  may  be  burdened. 

A  private  composition  between  a  debtor  and  certain  of  his  creditors  is  an  act  of  bank- 
ruptcy, and  upon  a  subsequent  declaration  of  bankruptcy  all  moneys  received  by  a  trustee  for 
the  piirpose  of  carrying  out  such  composition  must  be  turned  over  for  the  benefit  of  all  the 
creditors  of  the  debtor.  —  A.-G.  v.  Le  Rossignol,  (1895),  3  Ser.  "Desastre,"  §  15.  A  composition 
arrangement  may  be  made  by  a  limited  company.  —  In  re  Jersey  Express  Co.,  (1901),  4 
Ser.  "Concordat  entre  d^biteurs  et  cr6anciers,"  §  2.  Creditors  may  intervene  to  show  cause 
why  a  debtor  should  not  be  allowed  to  make  a  cession  of  his  goods.  —  Ex  parte  Fossey, 
Packard  &  Co.,  intervenant,  (1904),  4  Ser.  "Cession,"  §  3.  See  also  AUinson  v.  J.  W.  Nicholson 
&  Co.,  (1902),  4  Ser.    "Cession,"    §  2. 

2.  The  said  agreement  can  only  be  made  with  the  concurrence  and  consent 
of  a  number  of  creditors  forming  a  majority  in  number,  and  also  representing  three 
fourths  of  the  total  amount  of  the  debts  which  have  been  proved  before  the  juge- 
commissaire  to  whom  reference  is  made  in  article  5,  and  admitted  by  that  official. 

The  mere  possibility  of  becoming  a  creditor,  e.  g.,  a  suit  for  damages  and  an  accounting, 
is  not  enough.  The  person  must  be  a  creditor  at  the  time  of  the  declaration.  —  MoUet  v.  Renouf, 
(1885),   1  Ser.  "Dfeastre,"   §  1. 

3.  The  creditors  whose  debts  do  not  exceed  ten  pounds  sterling  cannot  con- 
tribute to  forming  the  majority  in  number  required  in  the  preceding  article.  Their 
debts,  however,  shall  be  included  in  the  estimate  of  the  total  amount  of  the  debts. 

4.  A  debtor  who  desires  to  make  an  agreement  by  virtue  of  this  law  must  in 
the  first  place  make  a  declaration  to  that  effect  to  the  Royal  Court. 

The  certificate  of  the  Court  proving  the  said  declaraticHi  shall  be  posted  the  same 
day  at  the  instance  of  the  registrar  in  the  Vestibule  of  the  Royal  Court  of  justice. 

5.  Upon  the  declaration  of  the  debtor,  the  Court  shall  send  the  matter  before 
the  judge  of  the  Court  for  the  Recovery  of  SmaU  Debts :  whose  special  duty  it  is  to 
superintend  the  proceedings,  in  the  capacity  of  juge-commissaire.  He  may  obtain 
the  assistance  of  one  person,  whose  fee  he  shall  fix. 

6.  From  the  time  of  the  declaration  for  which  provision  is  made  by  article  4, 
no  action  in  personam  or  relating  to  personal  property  may  be  brought  against  the 
debtor.  In  consequence  thereof,  prescription  shall  cease  to  run  against  the  creditors. 

So  far  as  concerns  judgments  obtained  against  the  debtor,  if  they  have  not 
been  executed  against  his  person,  their  effect  shall  be  suspended. 

So  far  as  concerns  the  rights  of  priority  which  they  may  confer  upon  persons 
who  have  obtained  them,  the  effect  of  such  judgments  shall  be  suspended;  but 
they  shall  again  acquire  their  full  force  if  no  agreement  supervenes. 

In  such  case,  prescription  having  been  broken  by  the  fact  of  the  declaration 
mentioned  above,  the  other  creditors  may  take  their  remedies  and  obtain  a  decla- 
ration of  insolvency,  without  the  intermediate  delays  being  permitted  to  be  set 
up  against  them  by  the  persons  who  have  obtained  the  said  judgments :  all  matters 
being  restored  to  the  state  in  which  they  were  at  the  moment  of  the  declaration 
made  by  the  debtor. 

7.  Within  three  days  of  the  declaration,  the  debtor  must  deUver  to  the  juge- 
commissaire  a  precise  and  detailed  statement  of  his  position  in  respect  of  assets 
and  habiUties,  with  the  names  of  his  creditors,  setting  out  their  domiciles.  Such 
statement  shall  be  dated  and  signed  by  the  debtor. 

It  shaU  be  certified  as  true  by  a  special  declaration  made  before  the  juge- 
commissaire. 


1)  Confirmed  by  Order  of  Her  Majesty  in  Council  26th  June,  1867.    Ratified  the  13th  July, 
1867.    Amended  by  the  law  of  the  11th  January,  1883. 
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Outre  cet  etat,  et  dans  le  meme  delai,  le  d^biteur  coinmer9ant  devra  remettre 
au  juge-commissaire  tous  ses  livres  de  cbmptes,  copies  de  lettres,  et  g^neralement 
tous  titles  et  dociunents  relatifs  a  ses  affaires. 

S'il  s'y  refuse,  il  sera  saisi  et  presente  devant  la  Cour  Royale,  au  moyen  d'un 
rapport  signe  du  juge-commissaire. 

8.  Des  le  moment  de  la  declaration  ci-dessus  le  debiteur  est  dessaisi  de  tous 
ses  biens-meubles :  le  juge-commissaire  est  saisi  de  droit,  pour  le  benefice  des  crean- 
ciers,  de  tous  les  biens-meubles  appartenant  au  debiteur.  Si,  anterieurement,  il 
y  avait  eu  declaration  de  desastre,  le  vicomte  remettra  au  juge-commissaire  les 
livres  et  objets  par  lui  sequestres. 

Le  juge-commissaire  fera  proceder  a  un  inventaire  sommaire  desdits  biens- 
meubles,  et  pourra,  s'il  y  a  lieu  dans  Tinteret  des  creanciers,  faire  apposer  les  scelles. 

Etant  excepte  le  logement  necessaire  au  debiteur  et  a  sa  famille,  ainsi  que 
leurs  hardes  et  effets. 

Si  parmi  les  Mens  du  debiteur  il  se  trouvait  des  objets  perissables  ou  sujets 
a  depreciation  immediate,  le  juge-commissaire  pourra,  dans  Tinteret  de  qui  de 
droit,  les  faire  vendre,  soit  en  vente  publique,  soit  a  I'amiable  de  gre  k  gr6. 

Si  le  debiteur  est  commergant,  et  qu'il  soit  de  I'interet  des  creanciers  que  I'ex- 
ploitation  ne  soit  pas  interrompue,  le  juge-commissaire  pourra,  en  attendant  la 
reunion  des  creanciers  et  leur  deliberation  k  cet  egard,  faire  continuer  I'exploitation 
sous  sa  surveUlance,  soit  par  le  debiteur,  soit  par  toute  autre  personne  qu'il  designera. 

9.  Dans  la  huitaine  de  sa  nomination,  le  juge-commissaire  convoquera  une 
reimion  des  creanciers  presumes.  Cette  reunion  ne  pourra  avoir  lieu  avant  I'ex- 
piration  d'un  delai  de  trois  semaines. 

Avis  en  sera  donne  aux  creanciers  par  des  insertions  dans  deux  joumaux 
publics  le  samedi  en  cette  lie,  I'un  en  langue  frangaise,  et  I'autre  en  langue  anglaise, 
et  par  lettres.  Les  annonces  sur  les  joumaux  devront  paraitre  deux  samedis  con- 
secutifs. 

Le  juge-commissaire  avertira  en  meme  temps  les  creanciers,  qu'ils  aient  dans 
le  meme  delai  a  produire  leurs  creances,  et,  s'ils  demeurent  bors  du  pays,  qu'ils 
aient  a  y  joindre  xm  affidavit  passe  devant  un  magistrat,  affirmant  la  16gitimite 
de  leurs  creances. 

10.  Tout  creancier  devra  produire  un  memoire  de  sa  creance  et  en  affirmer 
la  sincerite,  personnellement  ou  par  son  fonde  de  pouvoirs  legalement  constitue, 
devant  le  juge-commissaire. 

Le  juge-commissaire  pourra  ordonner  la  production  des  livres  du  creancier, 
et  deferer  le  serment,  s'il  le  juge  convenable:  et,  en  ce  qui  touche  les  creanciers 
etrangers,  exiger  qu'il  en  soit  foumi  un  extrait  v6rifie  par  un  juge  du  lieu  de  leur 
domicile. 

The  judgment  of  a  foreign  court  can  not  revive  a  debt  extinguished  in  the  jurisdiction 
by  insolvency  proceedings.  —  Richardson  v.  Wallace  &  Co.,  (1891),2  Ser.  «  Cession,*  §  7 

11.  La  verification  des  creances  aura  lieu  tant  en  la  presence  des  creanciers 
que  du  debiteur;  et  chacun  d'eux  pourra  y  contredire. 

Le  juge-commissaire  pourra  interroger  par  serment  le  creancier  pretendu,  et 
le  debiteur,  les  membres  de  sa  famille  (I'epouse  et  les  enfants  except^s),  et  autres 
personnes  produites,  ou  qu'il  jugera  utile  de  faire  assignor. 

12.  Les  fondes  de  pouvoirs,  les  agents  des  creanciers  absents,  dument  autorises 
par  lettres,  seront  admis  a  la  reunion,  et  y  auront  droit  de  voix. 

13.  La  verification  des  creances  etant  terminee,  il  sera  proc6de  k  la  deliberation 
sur  la  formation  d'un  accord. 

Le  debiteur  soumettra  ses  propositions  en  personne,  et  il  ne  pourra  s'y  faire 
representer  que  pour  des  motifs  valables,  approuves  par  la  majorite  presente  des 
creanciers,  et  par  le  juge-commissaire. 

14.  L'accord  devra,  k  peine  de  nullite,  etre  signe  en  reunion  des  creanciers, 
ou  en  presence  du  juge-commissaire. 

15.  Lorsque  l'accord  aura  ete  signe  par  un  nombre  suffisant  de  creanciers 
ou  de  leurs  fondes  de  pouvoirs,  en  conformite  a  I'art.  2,  le  debiteur,  avec  un  ou 
plusieurs  des  creanciers  signataires,  pourra  en  demander  la  confirmation  et  I'en- 
registrement  par  la  Cour  Royale. 
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In  addition  to  this  statement,  and  within  the  same  period,  a  debtor  who  is  a 
trader  must  dehver  to  the  juge-eommissaire  all  his  books  of  account,  copies  of  letters, 
and,  in  general,  all  documents  of  title  and  papers  relating  to  his  business. 

If  he  refuses  to  do  so,  he  shall  be  arrested  and  brought  before  the  Royal  Court, 
upon  a  report  signed  by  the  juge-eommissaire. 

8.  From  the  moment  of  the  above  declaration  the  debtor  shall  be  divested  of 
all  his  moveable  property:  the  juge-eommissaire  shall  become  seized  by  operation 
of  law,  for  the  benefit  of  the  creditors,  of  all  the  moveable  property  which  belongs 
to  the  debtor.  If  previously  there  has  been  a  declaration  of  iasolvency,  the  Vis- 
coimt  shall  send  to  the  juge-eommissaire  the  books  and  articles  of  which  he  has 
taken  possession. 

The  juge-eommissaire  shall  cause  proceedings  to  be  taken  for  making  a  summary 
inventory  of  the  said  moveable  property,  and  may,  if  there  is  occasion  in  the  interest 
of  the  creditors,  cause  seals  to  be  fixed.  There  shall  be  excepted  the  necessary 
lodging  for  the  debtor  and  his  family,  as  well  as  their  clothes  and  effects. 

If  among  the  debtor's  property  there  are  found  articles  of  a  perishable  nature, 
or  liable  to  immediate  depreciation,  the  juge-eommissaire  may,  in  the  interest  of 
persons  entitled,  cause  them  to  be  sold  either  by  pubhc  sale,  or  by  private  contract. 

If  the  debtor  is  a  trader,  and  it  is  to  the  interest  of  the  creditors  that  the  carry- 
ing on  of  the  business  shall  not  be  interrupted,  the  juge-eommissaire  may,  while 
waiting  for  the  meeting  of  creditors  and  their  resolution  upon  that  matter,  allow 
the  business  to  continue  to  be  carried  on  under  his  supervision,  either  by  the  debtor, 
or  by  any  other  person  whom  he  may  appoint. 

9.  Within  eight  days  of  his  appointment,  the  juge-eommissaire  shall  summon 
a  meeting  of  the  apparent  creditors.  Such  meeting  may  not  take  place  before  the 
expiration  of  a  period  of  three  weeks. 

Notice  thereof  shall  be  given  to  the  creditors  by  publications  in  two  papers 
published  on  Saturday  in  this  Island,  the  one  in  French  and  the  other  in  English, 
and  by  letters.  The  announcements  in  the  papers  must  appear  on  two  consecutive 
Saturdays. 

The  juge-eommissaire  shall  at  the  same  time  give  notice  to  the  creditors  that 
they  must  send  in  their  claims  within  the  same  period,  and,  if  they  live  outside 
the  country,  that  they  must  attach  thereto  an  affidavit  sworn  before  a  judicial 
authority,  attesting  the  validity  of  their  claims. 

10.  Every  creditor  must  send  in  a  memorandum  of  his  claim,  and  affirm  its 
correctness,  personally  or  by  his  private  attorney  lawfully  appointed,  before  the 
juge-eommissaire. 

The  juge-eommissaire  may  order  the  production  of  the  books  of  the  creditor, 
and  put  the  oath,  if  he  deems  it  advisable:  and  in  the  case  of  foreign  creditors,  re- 
quire to  be  supplied  with  an  extract  therefrom,  verified  by  a  judge  of  the  place  of 
their  domicile. 

The  judgment  of  a  foreign  court  can  not  revive  a  debt  extinguished  in  the  jurisdiction 
by  insolvency   proceedings.   —   Richardson  v.  Wallace  &  Co.,  (1891),  2  Ser.     "Cession,"  §  7. 

The  verification  of  debts  shall  be  made  both  in  the  presence  of  the  creditors 
and  of  the  debtor;  and  each  of  them  may  dispute  the  debt. 

The  juge-eommissaire  may  interrogate  under  oath  the  alleged  creditor  and  the 
debtor,  the  members  of  his  family  (husband  or  wife  and  children  excepted),  and 
other  persons  who  appear,  or  whom  he  may  deem  it  advisable  to  cause  to  be 
summoned. 

12.  Private  attorneys,  agents  of  creditors  who  do  not  appear,  being  duly  author- 
ised by  letters,  shall  be  admitted  to  the  meeting,  and  be  entitled  to  vote  thereat. 

13.  The  verification  of  debts  being  concluded,  proceedings  shall  be  taken  for 
passing  a  resolution  as  to  the  making  of  an  agreement  for  a  composition. 

The  debtor  shall  submit  his  proposals  in  person,  and  he  may  not  be  represented 
except  on  vahd  grounds,  approved  by  the  majority  present  of  the  creditors,  and 
by  the  juge-commissiare. 

14.  The  agreement  must,  under  penalty  of  avoidance,  be  signed  at  the  meeting 
of  creditors,  or  in  presence  of  the  juge-eommissaire. 

15.  When  the  agreement  has  been  signed  by  a  sufficient  number  of  creditors 
or  their  private  attorneys,  in  pursuance  of  article  2,  the  debtor,  with  one  or  more 
of  the  creditors  who  have  signed,  may  apply  for  its  confirmation  and  registration 
by  the  Royal  Court. 

9* 


11 V  JERSEY:  CONCORDATS. 

Avant  qu'il  soit  statue,  le  juge-commissaire  fera  rapport  sur  Tadinissibilite 
de  I'accord.  Ce  rapport  contiendra,  en  outre,  mention  des  objections  ou  oppositions 
qui  auraient  pu  se  produire  au  cours  des  operations. 

16.  (Modifie  par  la  loi  du  11  Janvier  1883.)  II  ne  sera  admis  par  la  Cour  aucune 
opposition  a  la  confirmation  et  h  I'enregistrement  de  I'accord,  si  elle  n'a  6t6  faite 
prealablement  devant  le  juge-commissaire. 

La  Cour  statuera  sommairement ;  et  ses  decisions  seront  sans  appel,  lorsque 
la  reclamation  n'excedera  pas  vingt-cinq  livres  sterling. 

Objects  lent  to  a  bankrupt  and  in  his  possession  were  authorized  to  be  returned  to  the 
Owner,  saving  the  rights  of  the  landlord  of  the  premises.  —  In  re  Richer,  Ex  parte  Le  Gallaia, 
(1891),  2  Ser.  <Desastre,»  §  16. 

17.  L'accord,  dument  confirme  et  enregistre,  liera  tous  les  creanciers  qui 
auront  ete  avertis,  tant  ceux  qui  y  auront  donne  leur  adhesion,  que  ceux  qui  ne 
I'auront  point  signe. 

Ceux  qui  n'auront  pas  ete  avertis  parce  qu'ils  n'auraient  pas  6te  port6s  en 
I'etat  du  debiteur,  pourront  reclamer,  soit  le  benefice  de  I'accord,  soit  conserver 
leur  recours  contre  le  debiteur  pour  la  totalite  de  leur  creance. 

18.  Ledit  accord  annulle  tout  desastre  et  tout  jugement  obtenu  dans  les  dix 
jours  qui  ont  precede  la  declaration  mentionn6e  dans  Tart.  4. 

Cp,  in  re  Hawkes  &  Gardner,  (1900),   3  Ser.  «D6sastre,»  §  2. 

19.  Toute  personne,  nommee  et  constituee  sous  quelque  titre  que  ce  soit  dans 
Tin  accord  fait  en  vertu  de  cette  loi  pour  recueillir  les  biens  du  d6biteur  et  liquider 
ses  affaires,  sera  tenue,  dans  trois  mois  de  la  date  de  sa  nomination  ou  constitution, 
de  reunir  les  creanciers  par  armonce  et  par  lettres  dans  la  forme  prescrite  par 
I'art.  9,  et  de  leur  soumettre  de  justes  comptes  de  ses  operations ;  et,  si  la  liquidation 
Ti'est  pas  alors  complete,  de  rendre  auxdits  creanciers,  convoqu6s  de  la  meme 
maniere,  les  comptes  trimestriels  jusqu'a  ce  que  toutes  les  affaires  du  debiteur 
soient  terminees. 

Et  il  sera  loisible  aux  creanciers  a  aucune  desdites  epoques  de  declarer  le 
paiement  d'un  dividende,  si  les  fonds  en  caisse  le  permettent. 

Les  creanciers  hypothecaires  auront  droit  de  participer  aux  meubles  avec  les 
autres  creanciers. 

20.  (Modifie  par  la  loi  du  11  Janvier  1883.)  Le  debiteur  qui  fera  accord  avec 
ses  creanciers  en  vertu  de  cette  loi  ne  sera  pas  decharge  de  ses  dettes,  s'il  ne  paie 
un  ou  plusieurs  dividendes  dont  la  totalite  ne  sera  pas  moindre  de  dix  chelins  par 
livre  sterling. 

A  discharge  in  bankruptcy  may  be  refused  on  the  ground  of  fraud  on  creditors.  —  Moss 
V.  Binet,  (1894),  3  Ser.  «Cession,!>  §  4.  Or  for  failure  to  keep  books  of  account.  —  Gavey  v. 
Le  Mott6e,  (1900),  3  Ser.  «Cession,»  §  6. 

21.  Les  frais  de  I'examen  devant  le  juge-commissaire,  et  ceux  de  I'arrangement 
de  toutes  les  affaires  du  debiteur,  seront  preleves  hors  des  fonds  appartenant  a 
la  faUlite. 

Claiises  finales. 

22.  Le  debiteur  qui,  dans  la  vue  d'augmenter  le  nombre  de  ses  creanciers  et 
le  chiffre  des  creances  aux  fins  de  se  faciUter  le  benefice  de  la  presente  loi,  aura 
sciemment  et  frauduleusement  porte  sur  la  Uste  nominative,  mentionnee  dans 
I'art.  7,  des  creanciers  fictifs,  ou  qui  aura  augmente  le  chiffre  des  reclamations  d'un 
ou  de  plusieurs  de  ses  creanciers:  se  reconnaissant  frauduleusement  debiteur  de 
sommes  qu'il  ne  devait  pas:  sera  passible  d'un  emprisonnement  d'un  a  trois  mois. 

Le  debiteur  qui  aura  sciemment  et  frauduleusement  omis  d'inserer  sur  ladite 
liste  le  nom  d'un  ou  de  plusieurs  de  ses  creanciers,  sera  assujetti  aux  memes  peines. 

Si  I'accord  a  et6  confirme,  U  restera  redevable  envers  ses  creanciers  pour  le 
surplus,  et  remprisonnement  sera  de  trois  k  six  mois. 

Quiconque  se  representera  faussement  comme  creancier  du  debiteur,  ou  qui, 
etant  creancier,  augmentera  le  montant  de  sa  creance  et  affirmera  ou  fera  affirmer 
devant  le  juge-commissaire,  dans  le  but  d'assister  le  debiteur  a  profiter  du  benefice 
de  cette  loi,  sera  passible  d'lme  amende  de  dix  livres  a  cent  livres  sterling  —  et, 
a  defaut  du  paiement  de  I'amende,  d'un  emprisonnement  n'excedant  pas  six  mois: 
sans  prejudice  a  tous  dommages  et  interets  envers  les  autres  creanciers,  s'il  y  a  lieu. 


JERSEY:  COMPOSITIONS.  117 

Before  a  decision  is  given,  the  juge-commissaire  shall  make  a  report  as  to  the 
admissibility  of  the  agreement.  Such  report  shall  also  contain  a  statement  of  any 
difficulties  or  "objections"  which  may  have  arisen  or  been  made  in  the  course  of 
the  proceedings. 

16.  (Amended  by  the  law  of  the  11th  January,  1883.)  No  "objection"  to  the 
confirmation  and  registration  of  the  agreement  shall  be  allowed  by  the  Court,  unless 
it  has  previously  been  made  before  the  juge-commissaire. 

The  Court  shall  give  judgment  in  summary  manner;  and  its  decisions  shall 
be  without  appeal  when  the  subject  matter  of  the  objection  does  not  exceed  twenty 
five  pounds  sterling. 

Objects  lent  to  a  bankrupt  and  in  his  possession  were  authorized  to  be  returned  to  the 
owner,  saving  the  rights  of  the  landlord  of  the  premises.  —  In  re  Richer,  Ex  parte  Le  Gallais, 
(1891),  2  Ser.    "D6sastre,"   §  16. 

17.  The  agreement  duly  confirmed  and  registered,  shall  bind  all  creditors  who 
have  received  notice,  both  those  who  have  given  their  adherence  thereto,  and  those 
who  have  not  signed  it. 

Those  who  have  not  received  notice  because  they  have  not  been  placed  on  the 
debtor's  statement,  may  claim  either  the  benefit  of  the  agreement,  or  to  preserve 
their  remedy  against  the  debtor  for  the  full  amount  of  their  debt. 

18.  The  said  agreement  shall  cancel  any  insolvency  and  any  judgment  obtained 
within  the  ten  days  which  preceded  the  declaration  specified  in  article  4. 

Cp.  in  re  Hawkes  &  Gardner,  (1900),  3  Ser.  "D^sastre,"  §  2. 

19.  Every  person  named  and  appointed  under  whatsoever  title  in  an  agree- 
ment made  by  virtue  of  this  law  for  the  purpose  of  receiving  the  property  of  the  debtor 
and  Hquidating  his  affairs,  shall  be  required,  within  three  months  of  the  date  of  his 
being  so  named  or  appointed,  to  call  a  meeting  of  the  creditors  by  advertisement 
and  by  letters  in  the  manner  for  which  provision  is  made  by  article  9,  and  to  submit 
to  them  proper  accounts  of  his  administration;  and,  if  the  liquidation  is  not  then 
complete,  to  render  to  the  said  creditors,  summoned  in  the  same  manner,  three 
monthly  accoimts  untU  all  the  affairs  of  the  debtor  are  completely  wound  up; 
and  it  shall  be  lawful  for  the  creditors  at  any  of  the  said  periods  to  declare  the  pay- 
ment of  a  dividend,  if  the  money  in  hand  permits  it. 

Mortgage  creditors  shall  be  entitled  to  participate  in  the  moveable  property 
with  the  other  creditors. 

20.  (Amended  by  the  law  of  the  11th  January,  1883.)  A  debtor  who  shall  enter 
into  an  agreement  with  his  creditors  by  virtue  of  this  law  shall  not  be  discharged 
from  his  debts  unless  he  shall  have  paid  one  or  more  dividends  the  total  amount 
of  which  shall  not  be  less  than  ten  shillings  in  the  pound. 

A  discharge  in  bankruptcy  may  be  refused  on  the  ground  of  fraud  on  creditors.  —  Mosa 
V.  Binet,  (1894),  3  Ser.  "Cession,"  §  4.  Or  for  failure  to  keep  books  of  account.  —  Gavey  v. 
Le  Mottle,  (1900),  3  Ser.    "Cession,"  §  6. 

21.  The  costs  of  the  examination  before  the  juge-commissaire,  and  those  of 
the  settlement  of  all  the  business  of  the  debtor,  shall  be  deducted  out  of  the  money 
belonging  to  the  bankruptcy. 

Penal  clauses. 

22.  A  debtor  who,  for  the  purpose  of  increasing  the  number  of  his  creditors 
and  the  amount  of  the  debts  with  a  view  to  procuring  more  easily  the  benefit  of  the 
present  law,  shall  have  knowingly  and  fraudulently  introduced  upon  the  Hst  of  names 
specified  in  article  7  fictitious  creditors,  or  who  shall  have  increased  the  amount 
of  the  claims  of  one  or  more  of  his  creditors,  fraudulently  acknowledging  himself 
a  debtor  for  sums  which  he  does  not  owe,  shall  be  liable  to  imprisonment  of  from 
one  to  three  months. 

A  debtor  who  shall  have  knowingly  and  fraudulently  omitted  to  enter  in  the  said 
list  the  name  of  one  or  more  of  his  creditors,  shall  be  subject  to  the  same  penalties. 

If  the  agreement  has  been  confirmed,  he  shall  remain  indebted  to  his  creditors 
for  the  surplus,  and  the  imprisonment  shall  be  one  of  from  three  to  six  months. 

Whoever  shall  falsely  represent  himself  as  creditor  of  the  debtor,  or  who,  being 
a  creditor,  shall  increase  the  amount  of  his  debt  and  affirm  it  or  cause  it  to  be  affirmed 
before  the  juge-commissaire,  for  the  purpose  of  assisting  the  debtor  to  profit  by 
the  benefit  of  this  law,  shall  be  liable  to  a  fine  of  from  ten  pounds  to  one  hundred 
pounds  sterling  —  and,  in  default  of  pajmient  of  the  fine,  to  imprisonment  not  ex- 
ceeding six  months:  without  prejudice  to  full  damages  towards  the  other  creditors, 
if  there  is  groimd  for  such. 
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23.  Le  debiteur  qui,  dans  la  vue  d'obtenir  la  signature  d'un  ou  de  plusieurs 
creanciers  a  un  accord,  donnera  ou  permettra  de  donner  une  somme  d'argent,  des 
valeurs,  marchandises  ou  effets,  sera  passible  d'un  emprisonnement  d'un  a  trois  mois. 

Le  creancier  qui  aura  refu  de  I'argent,  des  marchandises  ou  effets:  qui^aura 
stipule  des  avantages  particuliers  soit  avec  le  debiteur  ou  toutes  autres  personnes, 
ou  accepte  toutes  promesses  d'avantages:  —  a  raison  de  son  consentement  soit 
a  I'accord  soit  a  la  confirmation  —  sera  passible  d'une  amende  egale  k  trois  fois 
la  valeur  de  ce  qu'il  aura  re9u  en  argent,  marchandises  ou  effets,  ou  des  avantages 
stipules  ou  promis.   H  sera,  en  outre,  priv6  de  sa  creance. 

24.  Le  debiteur  qui,  etant  insolvable,  aura  enleve,  soustrait,  d^toume,  ou 
deteriore,  au  prejudice  de  ses  creanciers,  partie  de  ses  biens:  ou  dissimuM  partie 
de  ses  biens:  ou  dissimule  partie  de  son  actif:  —  a  la  valeur  de  dix  livres  sterling 
—  sera  puni  d'un  emprisonnement  d'un  mois  au  moins  et  d'un  an  au  plus;  et  pourra 
etre,  en  outre,  condamne  au  paiement  de  I'entier  ou  de  partie  de  ses  dettes,  non- 
obstant  I'accord  qui  aura  pu  etre  fait. 

25.  Quiconque  dans  I'interet  du  debiteur  I'aura  sciemment  aide  ou  assiste 
a  enlever,  soustraire,  detoumer,  dissimuler,  ou  d^teriorer  partie  de  ses  biens  — 
a  la  valeur  de  dix  hvres  sterhng  au  moins:  ou  qui  aura  re9u,  cach6,  ou  recel6  des 
objets  s'61evant  a  la  meme  valeur,  sachant  qu'ils  ont|ete  d^toum6s  au  prejudice 
des  creanciers:  —  sera  piuii  d'un  emprisonnement  d'un  mois  au  moins  et  d'un  an 
au  plus;  et  pourra  etre,  en  outre,  condanm^  k  tels  dommages  envers  les  creanciers 
qu'il  y  aura  heu. 

S'U  est  creancier,  il  sera  de  plus  prive  de  sa  creance. 

26.  Le  debiteur  qui  6tant  insolvable  aura,  au  detriment  de  ses  creanciers, 
vendu  tout  ou  partie  de  ses  biens  a  vil  prix,  pourra  etre  considere  comme  ayant 
comjnis  un  d6toumement,  et  puni  des  peines  edictees  dans  I'art.  24. 

Sera  6galement  considere  comme  coupable  de  detournement,  et  puni  comme 
tel  des  peines  ci-dessus,  le  debiteur  insolvable  qui,  apr^s  sa  declaration  mentionnee 
dans  I'art.  4,  aura  re§u,  sans  en  tenir  compte,  des  cr^ances  a  lui  dues. 

27.  Tout  individu  condamne  a  I'une  des  peines  mentionnees  dans  les  articles  22, 
23,  24,  25  et  26,  pourra  de  plus  etre  prive  de  I'exercice  de  ses  droits  poUtiques  pour 
une  dur^e  d'un  k  trois  ans.  L'acte  des  Etats  du  6  fevrier  1862  est  et  demeure 
abroge. 


b)  Acte  des  Etats  modifiant  les  Articles  16  et  20  de  la  Loi  sur  les 
Arrangemeflts  entre  D6biteurs  et  Creanciers  (11  Janvier  1883).^) 

[Le  texte  de  cette  loi  est  donne  ci-dessus,  p.  116.] 


Guernesey  et  Alderney.^) 

1.  Guernesey. 

Soci6t6s  en  Commandite. 
Loi  relative  aux  Societes  en  Commandite  (2  avril  1856).^) 

Art.  1.  Les  societes  en  commandite  seront  a  I'avenir  reconnus  par  la  loi  dans 
le  BaUhage  de  I'ile  de  Guernesey. 

2.  La  societe  en  commandite  se  contracte  entre  un  ou  plusieurs  associes  respon- 
sables  et  sohdaires,  et  un  ou  plusieurs  associes  simples  bailleurs  de  fonds,  que  Ton 
nomme  commanditaires  ou  associes  en  commandite. 

1)  Confirm^  par  Ordre  de  Sa  Majesty  en  Conseil,  U  f6vrier  1883.  Ent6rm6  le  24  Kvrier 
1883.  —  2)  En  vigueur  le  1  fevrier  1912.  —  3)  Confirm^  par  Ordre  de  Sa  MaiesW  en  Conseil, 
28  novembre  1856.   Enregistr6  le  20  d6cembre  1856. 
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23.  A  debtor  who,  for  the  purpose  of  obtaining  the  signature  of  one  or  more 
creditors  to  an  agreement,  shall  give  or  permit  to  be  given  a  sum  of  money,  valu- 
able securities,  goods  or  effects,  shall  be  liable  to  imprisonment  of  from  one  to  three 
months. 

A  creditor  who  shall  have  received  money,  goods,  or  effects;  who  shall  have 
stipulated  for  private  advantages  either  with  the  debtor  or  any  other  persons,  or 
accepted  any  promises  of  advantages :  —  in  return  for  his  consent  either  to  the  agree- 
ment or  to  the  confirmation  —  shall  be  Hable  to  a  fine  equal  to  three  times  the  value 
of  that  which  he  shall  have  received  in  money,  goods,  or  effects,  or  stipulated  or 
promised  advantages.    He  shall  also  be  deprived  of  his  claim. 

24.  A  debtor  who,  being  insolvent,  shall  have  removed,  withdrawn,  made  away 
with,  or  impaired  part  of  his  property  to  the  prejudice  of  his  creditors,  or  concealed 
part  of  his  property,  or  concealed  part  of  his  assets :  —  to  the  value  of  ten  pounds 
sterling  —  shaU  be  punished  with  imprisonment  of  not  less  than  one  month  and  not 
more  than  one  year;  and  may  also  be  condemned  to  the  payment  of  the  whole  or 
part  of  his  debts,  notwithstanding  any  agreement  which  may  have  been  made. 

25.  Whoever  in  the  interest  of  the  debtor  shall  have  knowingly  aided  or  assisted 
him  to  remove,  withdraw,  make  away  with,  conceal,  or  impair  part  of  his  property 
—  to  the  value  of  not  less  than  ten  pounds  sterling;  or  who  shall  have  received, 
hidden,  or  concealed  articles  amounting  to  the  same  value,  knowing  that  they  have 
been  made  away  with  to  the  prejudice  of  the  creditors:  —  shall  be  punished  with 
imprisonment  of  not  less  than  one  month,  and  not  more  than  one  year;  and  may 
also  be  condemned  to  pay  such  damages  to  the  creditors  as  may  be  incurred. 

If  he  is  a  creditor,  he  shall,  moreover,  be  deprived  of  his  claim. 

26.  A  debtor  who  being  insolvent  shall  have  sold  the  whole  or  part  of  his  pro- 
perty below  current  price,  to  the  injury  of  his  creditors,  may  be  treated  as  having 
been  guilty  of  making  away  with  property,  and  punished  with  the  penalties  enacted 
in  article  24. 

An  insolvent  debtor  who,  after  his  declaration  specified  in  article  4,  shall  have 
received  debts  due  to  him  without  keeping  account  thereof,  shall  likewise  be  treated 
as  guilty  of  making  away  with  property,  and  punished  as  such  with  the  penalties 
specified  above. 

27.  Any  individual  condemned  to  one  of  the  penalties  specified  in  articles  22, 
23,  24,  25  and  26,  may  moreover  be  deprived  of  the  exercise  of  his  poUtical  rights 
for  a  period  of  from  one  to  three  years.  The  Act  of  the  States  of  the  6th  February 
1862  shall  be  and  remain  repealed. 


b)  Act  of  the  States  amending  Articles  16  and  20  of  the  Law  on  Ar- 
rangements between  Debtors  and  Creditors  (11th  January,  1883).^) 

[The  text  of  this  law  is  given  above,  p.  116.] 


Gruernsey  and  Alderney.^) 

1.  Guernsey. 

Limited  Partnerships. 
Law  relating  to  Limited  Partnerships  (2d  April,  1856).*) 

Art.  1.  Limited  partnerships  shall  for  the  future  be  recognised  by  law  in  the 
bailiwick  of  the  Island  of  Guernsey. 

2.  A  hmited  partnership  shall  be  contracted  between  one  or  more  members  who 
are  jointly  and  severally  hable,  and  one  or  more  members  who  simply  contribute  capi- 
tal, and  who  shall  be  known  as  sleeping  partners  or  members  with  Hmited  liability. 

1)  Confirmed  by  Order  of  Her  Majesty  in  Council,  14th  February,  1883.  Ratified  the 
24th  February,  1883.  —  2)  As  in  force  1st  February,  1912.  —  »)  Confirmed  by  Order  of  Her 
Majesty  in  Council,  28th  November,  1856.    Registered  20th  December,  1856. 
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3.  Lorsqu'il  y  a  plusieurs  associes  solidaires,  soit  que  tous  gerent  ensemble, 
soit  qu'un  ou  plusieurs  gerent  pour  tous,  la  society  est  a  la  fois  society  ordinaire 
a  leur  6gard,  et  societe  en  commandite  k  I'egard  des  simples  bailleurs  de  fonds. 

4.  Le  nom  d'un  associe  commanditaire  ne  pent  faire  partie  de  la  raison  sociale. 

5.  L'associe  commanditaire  n'est  passible  des  pertes  que  jusqu'^  concurrence 
des  fonds  qu'il  a  mis  ou  du  mettre  dans  la  societe. 

6.  L'associe  commanditaire  ne  pent  faire  aucun  acte  de  gestion,  ni  etre  employ^ 
pour  les  affaires  de  la  soci6t6,  meme  en  vertu  de  procuration. 

7.  En  cas  de  contravention  a  la  prohibition  mentionnee  dans  Particle  pre- 
cedent, l'associe  commanditaire  est  oblige  solidairement  avec  les  associes  respon- 
sables,  pour  toutes  les  dettes  et  engagements  de  la  societe. 

8.  Le  capital  de  la  soci6t6  peut  etre  divise  en  actions. 

9.  La  propriete  des  actions  sera  etabUe  par  une  inscription  sur  les  registres 
de  la  societe.  La  cession  s'opere  par  une  declaration  de  transfer  inscrite  sur  les 
registres,  et  signee  de  celui  qui  fait  le  transport  ou  d'un  fonde  de  pouvoir. 

10.  Tous  ceux  dont  les  noms  ont  6te  inscrits  sur  les  dits  registres,  demeurent 
obliges  de  verser,  s'il  y  a  lieu,  jusqu'k  la  concurrence  du  montant  payable  sur  chaque 
action  pour  laquelle  ils  ont  et6  inscrits. 

11.  Les  soci6tes  en  commandite  ne  peuvent  etre  formees  que  par  des  contrats 
passes  devant  justice,  ou  reconnus  devant  justice. 

12.  L'extrait  des  contrats  doit  etre  remis,  dans  la  quinzaine  de  leur  date, 
au  Greffier  de  la  Reine,  afin  d'etre  enregistr^.  L'extrait  doit  etre  sign6  par  tous 
les  associ6s  autres  que  les  actionnaires  ou  commanditaires,  et  doit  contenir:  Les 
noms,  pr6noms,  qualites  et  demeures  des  associes  autres  que  les  actionnaires  ou 
commanditaires;  La  raison  de  commerce  de  la  society ;  La  designation  de  ceux 
des  associes  autoris6s  k  gerer,  administrer  et  signer  pour  la  societe;  Le  montant 
des  valeiu-s  foumies  ou  k  fournir  par  actions  ou  en  commandite;  L'epoque  ou  la 
societe  doit  commencer,  et  celle  ou  elle  doit  finir. 

13.  Les  formalites  specifiees  a  I'article  precedent  seront  observees  a  peine  de 
nuUite  k  I'egard  des  interesses ;  mais  le  defaut  d'aucune  d'eUes  ne  pourra  etre  oppos^ 
k  des  tiers  par  les  associes. 

14.  Toute  continuation  de  societe,  apres  son  terme  expire,  sera  constat6e  par 
une  declaration  de  tous  les  associes  autres  que  les  actionnaires  ou  commanditaires. 
Cette  declaration,  et  tous  les  actes  portant  dissolution  de  society  avant  le  terme 
fix6  pour  sa  duree  par  le  contrat  qui  I'etablit,  tout  changement  ou  retraite  d'associes, 
toutes  nouvelles  stipulations  ou  clauses,  tout  changement  k  la  raison  de  societe, 
sont  soumis  aux  formalites  prescrites  par  I'article  12.  En  cas  d'omission  de  ces 
formahtes,  il  y  aura  lieu  k  I'application  des  dispositions  penales  de  I'article  13. 

15.  Les  fonds  foumis  par  les  actionnaires  ou  commanditaires  ne  sont  rem- 
boursables  qu'ensuite  de  la  dissolution  de  la  societe. 

16.  Le  gerant  d'une  soci6te  en  commandite  est  tenu  d'avoir  un  hvre  journal 
qui  presente  jour  par  jour,  les  dettes  actives  et  passives,  les  operations  du  com- 
merce, les  negociations,  acceptations  ou  endossements  d'effets,  et  generalement 
tout  ce  qu'il  re9oit  et  paie  pour  le  compte  de  la  societe,  et  qui  6nonce  mois  par  mois 
les  sommes  employees  aux  depenses  de  la  gestion;  le  tout  independamment  dea 
autres  Uvres  usites  dans  le  commerce,  mais  qui  ne  sont  pas  indispensables.  II  est 
tenu  de  mettre  en  Uasse  les  lettres  missives  qu'il  re9oit,  et  de  copier  sur  un  registre 
celles  qu'il  envoie.  Si  le  capital  de  la  societe  est  divise  en  actions,  il  est  tenu  aussi 
de  garder  un  registre  aux  fins  de  I'article  9. 

17.  Le  gerant  est  pareillement  tenu  de  faire  tous  les  ans,  sous  seing  prive, 
un  inventaire  des  effets  mobiliers  et  immobihers  appartenant  a  la  societe,  et  des 
dettes  actives  et  passives  de  la  societe,  et  de  le  copier  ann6e  par  annee  sur  un  registre 
special  a  ce  destine. 

18.  Tout  gerant  ou  autre  associe  solidaire  d'une  socidte  en  commandite  qui, 
en  redigeant  les  actes  de  son  ministere,  y  aura  frauduleusement  insere  comme  vrais 
des  faits  faux,  ou  qui  aura  frauduleusement  denature  I'etat  ou  les  circonstances 
vraies  de  la  societe,  pourra  etre  poursuivi  a  se  voir  adjuger  a  telle  peine,  punition 
ou  chatiment  corporel  que  la  Cour  trouvera  condigne,  bien  entendu  que  la  Cour 
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3.  When  there  are  more  members  than  one  jointly  and  severally  liable,  whether 
all  carry  on  the  business  together,  or  one  or  more  carry  on  the  business  on  behalf 
of  all,  the  partnership  is  at  the  same  time  an  ordinary  partnership  as  regards  them, 
and  a  limited  partnership  as  regards  the  sleeping  partners. 

4.  The  name  of  a  sleeping  partner  may  not  form  part  of  the  firm  name. 

5.  A  sleeping  partner  shall  only  be  liable  for  losses  to  the  amount  of  the  capital 
which  he  has  contributed  or  undertaken  to  contribute  to  the  partnership. 

6.  A  sleeping  partner  may  not  carry  out  anyact  of  management,  or  be  employed 
in  the  affairs  of  the  partnership,  even  by  virtue  of  a  power  of  attorney. 

7.  In  the  event  of  an  infringement  of  the  prohibition  specified  in  the  preceding 
article,  the  sleeping  partner  shall  be  bound,  jointly  and  severally  with  the  members 
who  are  liable,  for  all  the  debts  and  engagements  of  the  partnership. 

8.  The  capital  in  the  partnership  may  be  divided  into  shares. 

9.  The  ownership  of  the  shares  shall  be  proved  by  an  entry  upon  the  registers 
of  the  partnership.  Assignment  shall  be  effected  by  a  declaration  of  transfer  entered 
upon  the  registers,  and  signed  by  the  transferor  or  a  private  attorney. 

10.  All  persons  whose  names  have  been  entered  on  the  said  registers  shall  re- 
main hable  to  pay,  if  occasion  arises,  up  to  the  amount  of  the  sum  payable  upon 
each  share  for  which  they  have  been  entered. 

11.  Limited  partnerships  can  only  be  entered  into  by  contracts  executed  before 
judicial  authority,  or  recognized  before  judicial  authority. 

12.  A  summary  of  the  contracts  must  be  delivered,  wthin  fifteen  days  of  their 
date,  to  the  Greffier  of  the  Queen,  in  order  to  be  registered.  The  summary  must 
be  signed  by  all  the  members  other  than  the  shareholders  or  sleeping  partners,  and 
must  contain:  The  Christian  and  surnames,  titles,  and  residences  of  the  members 
other  than  the  shareholders  or  sleeping  partners;  the  trading  name  of  the  partner- 
ship; the  description  of  those  of  the  members  who  are  authorised  to  carry  on  the 
business,  officiate,  and  sign  on  behalf  of  the  partnership;  the  amount  of  the  valuable 
securities  provided  or  to  be  provided  by  shares  or  with  limited  habUity;  the  date 
at  which  the  partnership  is  to  begin,  and  that  at  which  it  is  to  end. 

13.  The  formalities  specified  in  the  preceding  article  must  be  observed  under 
penalty  of  avoidance  as  regards  persons  interested;  but  failure  to  observe  any  one 
of  them  may  not  be  set  up  against  third  persons  by  the  members. 

14.  Every  continuance  of  a  partnership,  after  the  expiration  of  its  term,  shall 
be  formally  stated  by  a  declaration  made  by  all  the  members  other  than  the  share- 
holders or  sleeping  partners.  Such  declaration  and  all  documents  effecting  the  disso- 
lution of  the  partnership  before  the  term  fixed  for  its  duration  by  the  contract 
which  established  it,  every  change  or  withdrawal  of  members,  all  new  stipulations 
or  clauses,  and  every  change  in  the  firm  name  of  the  partnership,  shall  be  subjected 
to  the  formalities  prescribed  by  article  12.  In  the  event  of  the  omission  of  these 
formahties,  there  shall  be  ground  for  the  apphcation  of  the  penal  provisions  of 
article  13. 

15.  The  capital  suppHed  by  the  shareholders  or  sleeping  partners  shall  only 
be  repayable  after  the  dissolution  of  the  partnership. 

16.  The  manager  of  a  Umited  partnership  shall  be  required  to  keep  a  day-book 
which  shall  show  day  by  day  the  assets  and  Habilities,  the  transactions  of  the  business, 
the  negotiations,  acceptances  or  indorsements  of  bills,  and  in  general,  all  that  he 
receives  and  pays  on  account  of  the  partnership,  and  which  shall  state  month  by 
month  the  sums  employed  in  the  expenses  of  management;  all  the  foregoing  inde- 
pendently of  the  other  books  customary  in  commerce,  but  which  are  not  indispen- 
sable. He  must  file  the  letters  which  he  receives,  and  copy  on  a  register  those  which 
he  sends.  If  the  capital  in  the  partnership  is  divided  into  shares,  he  must  also  keep 
a  register  for  the  purposes  of  article  9. 

17.  The  manager  is  also  required  to  make  every  year,  in  the  form  of  a  private 
document,  an  inventory  of  the  moveable  and  immoveable  property  belonging  to 
the  partnership,  and  of  the  assets  and  liabilities  of  the  partnership,  and  to  copy 
it  year  by  year  upon  a  special  register  intended  for  that  purpose. 

18.  Every  manager  or  other  member  of  a  hmited  partnership  being  jointly  and 
severally  liable,  who  in  preparing  an  account  of  his  transactions  as  agent,  shall  have 
fraudulently  inserted  therein  false  statements  of  fact  as  true,  or  who  shall  have 
fraudulently  misrepresented  the  true  position  or  circumstances  of  the  partnership, 
may  be  prosecuted  and  sentenced  to  such  penalty,  punishment,  or  flogging  as  the 
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aural  la  faculte  d'adjuger  la  peine  de  deportation  pour  un  terme  qui  n'excedera 
pas  sept  ans. 

19.  Tout  gerant  ou  autre  associ6  solidaire  d'une  soci^t^  en  commandite  qui 
aura  detourne  ou  dissipe  au  prejudice  de  la  soci6t6  des  effets,  deniers,  marchandises, 
billets,  quittances  ou  tous  autres  Merits  contenant  ou  operant  obligation  ou  d^charge, 
pourra  etre  poursuivi  a  se  voir  adjuger  a  telle  peine,  punition  ou  chatiment  corporel 
que  la  Cour  trouvera  condigne,  bien  entendu  que  la  Cour  aura  la  faculty  d'adjuger 
la  peine  de  deportation  potir  un  terme  qui  n'excedera  pas  sept  ans. 

20.  Cette  loi  ne  s'appliquera  pas  aux  banques  ^mettant  des  billets,  ni  aux 
societes  d'assurance  sur  la  vie. 

21.  II  sera  tenu  par  le  Greffier  de  la  Reine  un  Hvre  intitule  «Livre  des  societes 
en  commandite »,  lequel  sera  f ourni  aux  frais  du  dit  Greffier,  et  dans  lequel  les  con- 
trats  et  autres  pieces  ayant  rapport  aux  dites  societes  seront  enregistres  en  ordre 
chronologique,  et  il  sera  paye  au  dit  Greffier  les  honoraires  suivants: 

1°  Pour  chaque  page  de  deux  cents  mots  enregistree      2s.  Od. 

2°  Pour  chaque  fois  qu'un  extrait  sera  depos6 2s.  6d. 

3°  Pour  cherche  des  enregistrements  ayant  rapport  k  une  societe  chaque 

dix  ans Is.  Od. 

4°  Pour  extrait  du  Livre,  chaque  page  de  deux  cents  mots      ...  2s.  Od. 

22.  Le  livre  mentionne  a  I'article  precedent  sera  garde  au  Greffe,  et  sera  cens6 
former  partie  des  Records  publics. 


Societ6s  Anonymes. 

Loi  relative  aux  Soci6t6s  Anonymes  ou  a  Responsabilit6  Limit^e 

(18  d6cembre,  1907)/ 


Etablissement,  Constitution  et  Enregistrement. 
Art.  1.    A  I'avenir  il  sera  loisible  a  sept  ou  k  un  plus  grand  nombre  de  personnes 
de  s'associer  ensemble  en  cette  ile  dans  le  but  d'exploiter  un  interet  commercial 
ou  industriel,  tant  en  cette  ile  qu'aiUeurs,  et  d'etabUr  les  limites  de  la  responsabilite 
de  chacune  d'eUes. 

2.  L'acte  de  societe  enoncera,  k  peine  de  nullite:  1.  Le  nom  et  I'objet  de  la 
societe,  le  mot  «Hmited»  ou  les  mots,  «avec  responsabiHte  limitee»  devant  etre 
ajoutes  au  nom  de  la  societe  et  en  former  partie;  2.  Le  montant  du  fonds  social; 
3.  Le  nombre  des  actions  et  la  valeur  de  chacunes  d'eUes;  4.  Les  conditions  du  verse- 
ment  du  montant  des  actions;  5.  Que  la  responsabilite  de  chacun  des  actionnaires 
est  limitee;  6.  La  signature  sociale. 

3.  L'acte  de  societe  devra  etre  enregistre  en  vertu  d'un  acte  de  la  Cour  Royale 
de  cette  He  dans  un  livre  sp6cialement  tenu  a  cet  effet  au  Greffe  portant  le  titre 
de   «Registre  de  Societes  etablies  avec  responsabilite  limitee.* 

4.  La  Cour  n'accordera  la  permission  d'enregistrer  Facte  de  societe  que  sous 
les  conditions  suivantes;  1.  Que  la  demande  en  soit  faite  au  nom  de  tous  les  membres 
fondateurs  de  la  societe;  2.  Que  le  dit  acte  soit  revetu  de  la  signature  des  membres 
fondateurs  avec  indication  de  leurs  professions  ou  occupations  et  domiciles  ou 
adresses;  3.  Que  chaque  membre  fondateur  soit  proprietaire  d'une  action  au  moins 
dans  la  societe  et  que  le  nombre  d' actions  dont  chacun  d'eux  est  proprietaire  soit 
inscrit  vis-a-vis  de  sa  signature  au  pied  de  l'acte  d' association;  4.  Que  les  signatiu-es 
des  membres  fondateurs  soient  attestees  par  un  temoin  avec  I'indication  de  I'etat, 
profession  ou  occupation  et  I'adresse  du  dit  temoin;  5.  Que  la  somme  de  cinq  livres 
sterling  ait  ete  deposee  entre  les  mains  du  Greffier  du  Roi.  La  dite  somme  sera 
appUquee  par  le  Greffier  au  paiement  des  debours  et  honoraires  encourus  en  vertu 
des  articles  11,  14,  et  66,  et  la  balance,  s'il  y  en  a,  apres  que  la  societe  aura  ete  dis- 
soute  de  quelque  maniere  que  ce  soit,  sera  remboursee  par  le  Greffier  k  qui  de  droit. 


1)  Confirmee  par  Ordre  de  Sa  Majesty  en  Conseil,  29  f^vrier  1908.    Enregistr6  le  21  mars 
1908.   En  vigueur  d'apres  le  21  avril  1908. 
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Court  shall  deem  suitable,  the  Court  being  moreover  empowered  to  infhct  the  penalty 
of  deportation  for  a  period  which  shall  not  exceed  seven  years. 

19.  Every  manager  or  other  member  of  a  hmited  partnership  being  jointly 
and  severally  liable  who  shall  have  made  away  with  or  wasted  to  the  detriment 
of  the  partnership,  property,  money,  goods,  bills,  receipts  or  any  other  documents 
containing  or  creating  an  obligation  or  release,  may  be  prosecuted  and  sentenced 
to  such  penalty,  punishment,  or  flogging  as  the  Court  shall  deem  suitable,  the  Court 
being  moreover  empowered  to  infUct  the  penalty  of  deportation  for  a  period  which 
shall  not  exceed  seven  years. 

20.  This  law  shall  not  apply  to  banks  issuing  notes  or  to  life  insurance  asso- 
ciations. 

21.  A  book  shall  be  kept  by  the  Greffier  of  the  Queen,  entitled  "Book  of  Limi- 
ted Partnerships",  which  shall  be  provided  at  the  cost  of  the  said  Registrar,  and  in 
which  contracts  and  other  documents  concerning  the  said  partnerships  shall  be 
registered  in  chronological  order,  and  there  shaU  be  paid  to  the  said  Registrar  the 
following  emoluments: 

1.  For  every  registered  page  of  two  hundred  words 2s     Od 

2.  For  every  time  that  a  summary  shall  be  deposited 2s     6d 

3.  For  searches  for  registrations  concerning  a  partnership  every  ten 

years Is     Od 

4.  For  an  extract  from  the  book,  every  page  of  two  hundred  words  2s     Od 

22.  The  book  specified  in  the  preceding  article  shall  be  kept  at  the  office  of  the 
Registrar,  and  shall  be  deemed  to  constitute  part  of  the  pubhc  Records. 


Companies. 

Law  relating  to  Joint  Stock  Companies  or  Companies  with  Limited 

Liability  (18th  December,  1907).^) 


Establishment,  constitution,  and  registration. 
Art.  1.    Henceforth  it  shall  be  permissible  for  seven  or  more  persons  to  asso- 
ciate in  this  Island  for  the  purpose  of  carrying  on  a  commercial  or  industrial  business, 
in  this  Island  as  well  as  elsewhere,  and  to  estabUsh  the  hmits  of  their  individual 
liability. 

2.  The  memorandum  of  association  to  have  legal  effect  must  state:  1.  The 
name  and  the  object  of  the  company,  the  word  "hmited"  or  the  words  "with  hmited 
Uabihty"  being  added  to  the  name  of  the  company  and  forming ?^a  part^thereof ; 
2.  The  amount  of  the  capital  of  the  company;  3.  The  number  of  shares  and  the 
value  of  each  of  them;  4.  The  terms  of  payment  of  such  shares;  5.  Thatthe  liabihty 
of  each  of  the  shareholders  is  hmited;  6.  The  common  signature. 

3.  The  memorandum  of  association  shall  be  registered  under  an  act  of  the 
Royal  Court  of  this  Island  in  a  book  specially  kept  for  this  purpose  atjthe  Greffe, 
which  book  shall  bear  the  title  of  "Register  of  Companies  incorporated  with  Limited 
Liabihty." 

4.  The  Court  shall  only  give  permission  to  register  the  memorandum  of  asso- 
ciation on  the  following  conditions:  1.  That  the  demand  is  made  in  the  name  of 
all  the  founders  of  the  company;  2.  That  the  memorandum  of  association  is  signed 
by  the  founders  with  a  statement  of  their  professions  or  occupations  and  domiciles 
and  addresses;  3.  That  each  founder  is  the  proprietor  of  at  least  one  share  in  the 
company,  and  that  the  number  of  shares  of  which  each  founder  is  the  proprietor 
is  written  opposite  his  signature  at  the  foot  of  the  memorandum  of  association; 

4.  That  the  signatures  of  the  founders  are  attested  by  a  witness  with  a  state- 
ment of  the  rank,  profession,  or  occupation  and  the  address  of  the  said  witness; 

5.  That  the  sum  of  five  pounds  sterling  has  been  placed  in  the  hands  of  the  King's 
Greffier.  The  said  sum  shall  be  apphed  by  the  Greffier  to  the  payment  of  the  dis- 
bursements and  fees  required  under  articles  11, 14,  and  66,  and  the  balance,  if  there 
be  any,  after  the  company  shall  have  been  dissolved  in  whatever  manner  that 
may  be,  shall  be  refunded  by  the  Greffier  to  whoever  has  the  right  to  it. 

1)  Confirmed  by  Order  in  Council,  29th  February,  1908;  Registered,  21st  March,  1908.  In 
force,  21st  April,  1908.   This  is  an  authorized  English  translation. 


121  GUERNESEY:  SOCI:6t:6S  ANONYMES. 

5.  Les  statuts  pour  la  conduite  de  la  soci^te  pourront  etre  annexes  a  I'acte 
de  soci^te  et  seront  enregistr^s  en  vertu  du  meme  acte  de  Cour;  si  les  statuts  n'ont 
pas  6te  enregistres  avee  I'acte  de  socidte  les  membres  fondateurs  devront  les  faire 
enregistrer  dans  les  six  mois  de  la  date  de  I'enregistrement  de  I'acte  de  societe. 
Faute  a  eux  de  voir  remplir  cette  formalite  dans  le  delai  prescrit,  I'acte  de  society 
sera  nul.  Dans  tous  les  cas,  les  statuts  devront  etre  revetus  des  signatures  de  tous 
les  membres  fondateurs  avec  indication  de  leur  profession  ou  etat  et  de  leur  adresse 
et,  dans  le  cas  ou  les  statuts  n'auront  pas  ete  enregistres  en  meme  temps  que  I'acte 
de  societe,  la  demande  d'enregistrement  sera  faite  au  nom  de  tous  les  membres 
fondateurs. 

6.  Une  societe  ne  sera  definitivement  constituee  comme  society  anonyme  sous 
la  pr^sente  loi  qu'apres  que  I'acte  de  society  et  les  statuts  de  la  societe  auront  et6 
enregistres.  A  partir  du  jour  ou  ces  formalit6s  auront  6te  rempUes,  les  fondateurs 
avec  les  autres  personnes  qui,  par  la  suite,  deviendront  actionnaires  de  la  societe, 
seront  constitu6s  en  societe  incorpor^e  sous  le  nom  et  titre  et  pour  les  objets  men- 
tionnes  dans  I'acte  de  societe.  La  societe  ainsi  incorpor^e  aura  une  existence  con- 
tinue et  successive  dans  la  personne  de  ses  membres  presents  et  futurs  jusqu'a 
sa  dissolution.  Elle  aura  un  sceau  anglice  «a  common  seal»  et  aura  le  pouvoir  de 
prendre,  acqu6rir,  tenir  et  posseder  en  mainmorte  toutes  especes  de  bien  fonds 
et  proprietes  immobUieres,  dans  cette  ile,  ou  ailleurs  ou  la  loi  du  pays  le  permet, 
d'ester  en  jugement  devant  toutes  Cours  et  par  devant  tous  juges,  commissaires 
et  arbitres,  de  proposer  et  repondre,  actionner  et  defendre,  appeler  et  desister, 
transiger  et  arbitrer,  et  generalement  de  faire  et  ex6cuter  toutes  conventions  et  tous 
contrats  et  actes  n6cessaires  quelconques  relatifs  aux  operations,  negoces  et  affaires 
de  la  society,  et  ce,  par  I'entremise  de  ses  gerants,  administrateurs  ou  autres  officiers 
d6sign6s  et  autorises  a  cet  effet  par  ses  statuts  ou  par  mandat,  procuration  ou  dele- 
gation speciale.  Et  ne  deroge  cet  article  en  rien  aux  dispositions  de  la  loi  relative  k 
I'acquisition  de  propriete  immobiliere  en  cette  ile,  par  des  Strangers  ou  par  des 
societ6s  etrangeres,  enregistr^e  sur  les  Records  de  cette  ile  le  3  juin  1905. 

7.  L'acte  de  societe  et  les  statuts  d'une  societe  anonyme  seront,  aussitot  qu'ils 
auront  ete  dument  enregistres,  obligatoires  jusqu'a  ce  qu'ils  aient  ete  changes  ou 
modifies  conformement  aux  termes  de  la  presente  loi,  non  seulement  envers  les 
membres  fondateurs  qui  les  auront  signes  leurs  hoirs  ou  ayant  droit,  mais  aussi 
envers  toutes  personnes  qui,  par  la  suite,  deviendront  actionnaires  de  la  dite  soci6te, 
leurs  hoirs  ou  ayant  droit,  de  la  meme  maniere  que  si  ces  personnes  avaient  elles- 
memes  sign6  et  fait  enregistrer  les  dits  actes  et  statuts ;  et  tous  changements,  modi- 
fications et  additions  aux  dits  actes  et  statuts,  dument  faits  et  enregistres  en  con- 
formity de  la  presente  loi,  seront  egalement  obUgatoires  envers  tous  les  membres 
et  actionnaires  de  la  dite  societe. 

8.  Un  certificat  d'enregistrement  livre  par  le  Greffier  du  Roi,  au  sujet  de  toute 
association,  sera  presume  preuve  que  toutes  les  conditions  de  la  loi  relative  a  I'en- 
registrement et  aux  formahtes  qui  le  precedent  ou  s'y  rapportent  ont  ete  remplies. 
Ce  certificat  prouvera  egalement  que  I'association  est  une  societe  autorisee  k  6tre 
enregistree  et  est  dument  enregistree  selon  la  loi. 

Les  articles  1  a  8  ci-dessus  ne  s'appliquent  pas  k  des  societes  enregistrees  avant 
la  promulgation  de  cette  loi. 

Nom  et  bureau. 

9.  Toute  soci6te  anonyme  apres  avoir  donne  connaissance  de  son  intention 
au  moyen  d'une  annonce  inseree  par  trois  samedis  consecutifs  dans  la  partie  officielle 
de  la  Gazette  de  cette  ile,  aura  la  faculte  en  vertu  d'une  decision  speciale  de  ses 
actionnaires  reunis  en  assemblee  generale  de  changer  le  nom  de  la  dite  soci6te, 
laquelle  decision  sera  confirmee  par  la  Cour  Royale  sur  une  requete  k  eUe  adress^e 
a  cet  effet,  bien  entendu  que  la  Cour  n'accordera  les  fins  de  la  dite  requete  s'il  est 
prouve  que  tel  changement  portera  atteinte  aux  droits  d'autrui  ou  que  tel  change- 
ment  aura  I'effet  d'empecher  que  des  procedures  legales  soient  intentees  centre 
la  dite  societe. 

10.  Toute  societe  anonyme  sera  tenue  d' avoir  un  bureau  enregistr6  dans  cette 
ile  ou  tous  ajours  ou  autres  semonces  qui  concement  la  societe  pourront  etre  servis, 
et  ou  tous  avis  qui  doivent  etre  donnes  a  la  soci6te  pourront  etre  remis.    Et  tout 
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5.  The  articles  of  association  of  the  company  may  be  annexed  to  the  memoran- 
dum of  association  and  shall  be  registered  under  the  same  act  of  Court.  If  the 
articles  be  not  registered  with  the  memorandum  of  association,  the  founders  must 
register  them  within  six  months  from  the  date  of  the  registration  of  the  memorandum 
of  association.  In  default  of  this  formality  being  observed  within  the  prescribed 
period,  the  memorandum  of  association  shall  be  void.  In  every  case  the  articles 
of  association  must  bear  the  signatures  of  all  the  founders  with  a  statement  of  their 
profession  or  rank  and  of  their  address  and,  in  the  case  where  the  articles  shall  not 
have  been  registered  at  the  same  time  as  the  memorandum  of  association,  the 
demand  for  registration  shall  be  made  in  the  name  of  all  the  founders. 

6.  A  company  shall  not  be  finally  constitued  as  a  joint  stock  company  under 
this  Law  until  the  memorandum  of  association  and  the  articles  of  association  shall 
have  been  registered.  From  the  day  on  which  these  formalities  shall  have  been 
complied  with,  the  founders,  together  with  the  other  persons  who  may  thereafter 
become  shareholders  of  the  company,  shall  be  associated  together  as  a  company 
incorporated  under  the  name  and  title  and  for  the  objects  set  forth  in  the  memoran- 
dum of  association.  The  company  thus  incorporated  shall  have  a  continuous  and 
successive  existence  in  the  persons  of  its  members,  present  and  future,  until  its 
dissolution.  The  company  shall  have  a  common  seal  and  shall  have  the  right  to 
take,  acquire,  hold,  and  possess  in  mortmain  real  estate  of  every  nature  i  nthis 
Island  or  elsewhere,  where  the  law  of  the  country  permits  it,  to  appear  in  judg- 
ment before  all  Courts  and  before  all  judges,  commissioners,  and  arbitrators,  to  sue 
and  to  be  sued,  to  action  and  to  defend,  appeal  and  desist  therefrom,  compoimd 
and  arbitrate,  and  generally  to  make  and  execute  all  agreements  and  all  contracts 
and  necessary  acts  whatsoever  relating  to  the  operations,  negotiations,  and  business 
of  the  company,  and  this  through  its  managers,  directors,  or  other  officers  of  the 
company,  named  and  authorized  for  the  purpose  either  by  its  articles  or  by  man- 
date, power  of  attorney,  or  special  authority.  And  this  article  shall  not  derogate 
in  any  way  from  the  provisions  of  the  Law  relating  to  the  Acquisition  of  Real 
Property  in  this  Island  by  Ahens  or  by  Foreign  Societies,  registered  on  the  Records 
of  this  Island  on  3d  June,  1905. 

7.  The  memorandum  and  articles  of  association  of  a  joint  stock  company 
shall  be  binding  as  soon  as  they  shall  have  been  duly  registered  and  until  such  time 
as  they  may  be  altered  or  modified  conformably  with  the  provisions  of  this  Law, 
not  only  on  the  founders  who  shall  have  signed  them,  their  heirs  and  assigns,  but 
also  on  all  persons  who  may  thereafter  become  shareholders  in  the  said  company, 
their  heirs  and  assigns,  in  the  same  manner  as  if  these  persons  had  themselves 
signed  and  registered  the  said  memorandum  and  articles ;  and  all  alterations,  modi- 
fications, and  additions  to  such  memorandum  and  articles,  duly  made  and  registered 
in  conformity  with  this  Law,  shall  be  likewise  binding  on  all  the  members  and 
shareholders  of  the  said  company. 

8.  A  certificate  of  registration  given  by  the  King's  Greffier  in  respect  of  any 
association  shall  be  presumed  to  be  evidence  that  all  the  requisitions  of  this  Law 
in  respect  of  registration  and  of  matters  precedent  and  incidental  thereto  have 
been  comphed  with.  This  certificate  shall  likewise  be  evidence  that  the  association 
is  a  company  authorized  to  be  registered  and  is  duly  registered  according  to  Law. 
Articles  1  to  8  above  shall  not  apply  to  companies  registered  before  the  commence- 
ment of  this  Law. 

Name  and  office. 

9.  Any  company,  after  having  given  notice  of  its  intention  by  means  of 
an  announcement  inserted  for  three  consecutive  Saturdays  in  the  official  part  of 
the  Gazette  of  this  Island,  shall  have  the  power,  under  a  special  resolution  of  its 
shareholders  assembled  in  general  meeting,  to  change  its  name,  which  resolution 
shall  be  approved  of  by  the  Royal  Court  on  a  petition  to  this  effect  being  presented ; 
well  understood  that  the  Court  will  not  grant  the  prayer  of  the  petition  if  it  is  proved 
that  such  an  alteration  will  affect  the  rights  of  others  or  that  such  an  alteration 
will  have  the  effect  of  preventing  the  pursuit  of  legal  proceedings  against  the  said 
company. 

10.  Every  company  shall  be  bound  to  have  a  registered  office  in  this  Island 
where  all  writs,  summonses,  and  other  notices  affecting  the  company  may  be  served 
and  where  all  notices  to  be  given  to  the  said  company  may  be  delivered.   And  all 
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ajour  ou  autre  semonce  aux  gerants  ou  k  la  societe  servi  au  dit  bureau,  sera  cens6 
un  ajournement  ou  semonce  k  la  societe. 

11.  La  societe  avant  de  commencer  ses  operations,  fera  remettre  au  moyen 
de  ses  gerants,  administrateurs  ou  autres  officiers  au  Greffier  du  Roi,  un  avis  par 
ecrit  indiquant  la  situation  du  dit  bureau,  et  eUe  avertira  le  dit  Greffier  de  la  meme 
maniere  de  tout  changement  de  bureau  qu'elle  pourra  faire  par  la  suite.  Le  Greffier 
dressera,  d'apres  les  avis  qui  lui  seront  ainsi  remis,  une  liste  des  bureaux  des  diverses 
societes  qui  pourront  etre  etablies  sous  la  presente  loi,  laquelle  liste  sera  affichee 
dans^le  bureau  du  Greffe.  Toute  societe  qui  omettra  d'obtemp6rer  aux  dispositions 
du  present  article  pendant  le  delai  d'un  mois  sera  passible  d'une  amende  n'exc^dant 
pas  deux  livres  sterling.  Le  delai  d'un  mois  expir6  le  Greffier  avertira  par  ecrit 
le  g6rant  de  la  societe  que  faute  a  lui  d'obtemperer  aux  dispositions  du  present 
article  dans  le  delai  de  quinze  jours  a  compter  de  la  date  du  dit  avertissement, 
la  societe  sera  dissoute  par  la  Cour.  A  I'expiration  des  dits  quinze  jours,  si  le  gerant 
n'a  pas  obei  a  1' avertissement  du  Greffier,  la  society  sera  dissoute  par  la  Cour  aux 
fins  de  I'alinea  5  de  1' article  72.  Le  Greffier  donnera  immediatement  connaissance 
par  le  moyen  d'un  avis  dans  la  partie  officielle  de  la  Gazette  de  cette  ile  et  dans  le 
journal  publie  k  Londres  sous  le  nom  de  London  Gazette  que  la  dite  societe  n'ayant 
obtempere  aux  dispositions  de  cet  article  a  ete  dissoute  par  la  Cour  aux  fins  de  I'alinea  5 
de*r article  72.  II  sera  paye  au  Greffier  pour  honoraires  la  somme  de  dix  schellings 
six  pennis. 

12.  Toute  societe  etablie  sous  la  presente  loi  sera  tenue  de  faire  inscrire  son 
nom  en  toutes  lettres,  et  les  mots  «avec  responsabilite  limitee»  en  caractdres  lisibles 
sur  la  fagade  de  son  bureau  public,  ainsi  que  sur  tons  biUets  a  ordre,  lettres  de  change, 
connaissements,  factures,  comptes,  re§us,  papiers,  et  documents,  emis  ou  souscrits 
en  son  nom  et  sous  sa  responsabilite,  par  ses  gerants,  administrateurs,  agents  ou 
autorises.  Toute  personne  qui  aura  souscrit  ou  emis  au  nom  de  la  societe  des  biUets 
a  ordre,  lettres  de  change,  ou  autres  obligations  ou  promesses  de  payer  sur  lesquels 
le  nom  de  la  societe  ne  sera  pas  enonce  en  conformite  du  present  article  en  sera 
responsable  en  son  propre  et  prive  nom  k  defaut  de  la  societe. 

Toute  societe  sera  egalement  tenue  de  faire  graver  son  nom  et  les  mots  «avec 
responsabilite  limitee»  en  toutes  lettres  et  en  caracteres  lisibles  sur  son  sceau.  Toute 
societe  qui  omettra  ou  neghgera  de  faire  inscrire  son  nom  sur  son  bureau  en  obeis- 
sance  au  present  article  sera  passible  d'une  amende  de  cinq  livres  sterling  et  en 
outre  d'une  amende  additionnelle  d'une  livre  stg.  par  chaque  jour  que  son  nom 
n'aura  pas  ete  inscrit.  Toute  societe  qui  contreviendra  aux  autres  dispositions 
du  present  article  sera  passible  d'une  amende  n'excedant  pas  deux  hvres  sterling 
pour  chaque  contravention,  et  tout  administrateur,  gerant  ou  autre  officier  d'une 
societe  qui  se  servira  d'un  sceau  comme  etant  celui  de  telle  societe  sur  lequel  le  nom 
de  la  societe  ne  sera  pas  grave  comme  sus  est  dit,  sera  sujet  a  une  amende  de  cinq 
livres  sterUng  pour  chaque  contravention. 

13.  Dans  le  cas  oil  les  ecritures  ou  imprimes  d'une  societe  constituee  sous  la 
presente  loi  se  feraient  en  langue  anglaise,  le  mot  «limited»  sera  la  traduction  de 
la  phrase  «avec  responsabilite  limitee».  Les  articles  9  &  13  ci-dessus  ne  s'appliquent 
pas  a  des  societes  enregistrees  avant  la  promulgation  de  cette  loi. 

14.  Dans  les  cas  que  des  representations  seraient  faites  a  la  Cour  Royale  que 
la  designation  d'une  societe  est  de  nature  a  induire  le  public  a  confondre  telle  soci6te 
avec  aucune  autre  societe  precedemment  etabhe  en  cette  ile  ou  aiUeurs  la  Cour 
pourra  ordonner,  dans  le  temps  et  sur  la  penalite  qu'eUe  jugera  convenable,  le 
changement  du  nom  de  telle  societe.  Si  dans  le  temps  sp^cifis  on  n'a  pas  obtemper6 
a  I'injonction  de  la  Cour,  la  societe  sera  dissoute  par  la  Cour  aux  fins  de  l'alin6a  5 
de  I'article  72  et  le  Greffier  en  donnera  immediatement  connaissance  par  le  moyen 
d'un  avis  dans  la  partie  officielle  de  la  Gazette  de  cette  ile  et  dans  le  journal  pubhe 
k  Londres  sous  le  nom  de  London  Gazette  que  la  dite  societe  a  ete  dissoute  par  la 
Cour  aux  fins  de  Talin^a  5  de  I'article  72.  II  sera  paye  au  Greffier  pour  honoraires 
la  somme  de  dix  scheUings  six  pennis. 

Eepartition  d'actions. 

15.  Aucune  repartition  du  capital-action  d'une  societe  qui  aura  offert  ses 
actions  au  pubhc  par  le  moyen  de  prospectus,  d'annonce  ou  d'autre  imprim6  ne 
pourra  avoir  heu  que  si  a)  Le  chiffre  (s'il  y  en  a)  fix6  par  I'acte  de  societe  ou  les  statuts 
et  designe  dans  le  prospectus  comme  le  minimum  de  souscription  necessaire  pour 
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summonses  or  other  notices  to  the  manager  or  to  the  company  served  at  the  said 
office  shall  be  deemed  a  summons  or  notice  to  the  company. 

11.  The  company,  before  commencing  business,  shall  deliver  through  its 
managers,  directors,  or  other  officers  to  the  King's  Greffier,  a  notice  in  writing 
specifying  the  situation  of  the  said  office;  and  in  hke  manner  notice  shall  be  given 
to  the  said  Greffier  of  any  change  of  office  which  may  thereafter  take  place.  The 
Greffier  shall  draw  up  from  the  notices  thus  deUvered  to  him  a  hst  of  the  offices 
of  the  various  companies  which  may  be  established  under  this  Law,  which  list  shall 
be  posted  up  in  the  Greffe  Office.  Any  company  neglecting  to  comply  with  the 
provisions  of  this  article  within  the  period  of  one  month  shall  be  liable  to  a  fine 
not  exceeding  two  pounds  sterling.  When  the  period  of  one  month  has  expired 
the  Greffier  shall  notify  the  manager  of  the  company  in  writing  that  on  his  failure 
to  comply  with  the  provisions  of  this  article  within  fifteen  days  from  the  date  of 
the  said  notification,  the  company  shall  be  wound  up  by  the  Court.  If,  at  the  ex- 
piration of  the  said  fifteen  days  the  manager  has  not  complied  with  the  notification 
of  the  Greffier,  the  company  shall  be  wound  up  by  the  Court  as  provided  by  section  5 
of  article  72.  The  Greffier  shall  immediately  give  notice,  by  means  of  an  announce- 
ment in  the  official  part  of  the  Gazette  of  this  Island  and  in  the  London  Gazette  that 
the  said  company,  not  having  compUed  with  the  provisions  of  this  article,  has 
been  wound  up  by  the  Court  as  provided  by  section  5  of  article  72.  The  sum  of 
ten  shillings  and  sixpence  shall  be  paid  to  the  Greffier  as  fees. 

12.  Every  company  established  under  this  Law  shall  be  bound  to  affix  its 
name  in  full  with  the  word  "Limited"  in  legible  letters  on  the  outside  of  its  pubUc 
office,  as  well  as  on  all  promissory  notes,  bills  of  exchange,  endorsements,  invoices, 
accounts,  receipts,  papers,  and  documents,  issued  or  signed  in  its  name  and  under 
its  responsibility  hj  its  managers,  directors,  agents,  or  persons  authorised  so  to  do. 
Every  person  who  shall  sign  or  issue,  in  the  name  of  the  company,  promissory 
notes,  biUs  of  exchange,  or  other  obligations  or  promises  to  pay  on  which  the  name 
of  the  company  is  not  mentioned  as  required  by  this  article  shall  be  liable  personally 
for  the  same  in  default  of  the  said  company's  paying  the  same. 

Every  company  shall  hkewise  be  bound  to  engrave  its  name  in  full  with  the 
word  "Limited"  iu  legible  letters  on  its  seal.  Every  company  omitting  or  neglecting 
to  affix  its  name  on  its  office  in  conformity  with  this  article  shall  be  hable  to  a  fine 
of  five  pounds  sterling  and  besides  an  additional  fine  of  one  pound  sterhng  per 
diem  during  which  its  name  shall  not  have  been  so  affixed.  Every  company  in- 
fringing the  other  provisions  of  this  article  shall  be  liable  to  a  fine  not  exceeding 
two  pounds  sterling  for  each  infraction,  and  every  director,  manager,  or  other  officer 
of  a  company  who  shall  use  a  seal  purporting  to  be  the  seal  of  the  company  on  which 
the  company's  name  is  not  engraven  as  aforesaid  shall  be  liable  to  a  fine  of  five 
pounds  sterling  for  each  infraction. 

13.  The  word  "Limited"  shall  be  deemed  the  translation  of  the  term  "avec 
responsabiUte  limitee"  in  all  cases  where  the  documents  of  a  company  incoi:porated 
under  this  Law  are  made  in  the  English  language.  Articles  9  to  13  above  shall  not 
apply  to  companies  registered  before  the  commencement  of  this  Law. 

14.  If  representations  are  made  to  the  Royal  Court  that  the  designation  of 
a  company  is  of  such  a  nature  as  to  induce  the  pubhc  to  confound  such  company 
with  any  other  company  previously  established  in  this  Island  or  elsewhere,  the 
Court  may  order,  in  the  time  and  under  the  penalty  that  may  be  deemed  expedient, 
the  change  of  the  name  of  the  company.  If  within  the  specified  time  the  injunction 
of  the  Court  has  not  been  compUed  with,  the  company  shall  be  wound  up  by  the 
Court  as  provided  by  section  5  of  article  72.  The  Greffier  shall  immediately  give  notice 
by  means  of  an  advertisement  in  the  official  part  of  the  Gazette  of  this  Island  and 
in  the  London  Gazette  that  the  said  company  has  been  wound  up  by  the  Court 
as  provided  by  section  5  of  article  72.  The  sum  of  ten  shillings  and  sixpence  shall 
be  paid  to  the  Greffier  as  fees. 

Allotment  of  shares. 

15.  No  allotment  of  any  share  capital  of  a  company  which  shall  have  offered 
its  shares  to  the  public  by  means  of  prospectus,  advertisement,  or  other  printed 
matter,  shall  be  made  unless:  a)  The  amount  (if  any)  fixed  by  the  memorandum 
or  articles  of  association  and  named  in  the  prospectus  as  the  minimum  subscription 
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que  les  administrateurs  puissent  procMer  a  la  repartition,  ou  b)  (Si  aucun  chiffre 
n'a  et6  fix6  et  design^),  le  montant  total  du  capital-action  ainsi  offert  par  souscription, 
ait  ete  souscrit  et  la  somme  payable  en  raison  du  chiffre,  ainsi  fix6  et  d6sign6  le 
montant  integral,  ait  6te  payee  et  encaissee  par  la  soci^te.  Le  chiffre  ainsi  fix6 
et  d6signe  et  le  montant  integral  sus  dit  sera  calcule  sans  tenir  compte  de  tout 
montant  payable  autrement  qu'en  espece  et  sera  consid^re  par  la  presente  loi  comme 
le  minimum  de  souscription.  Le  chiffre  payable  par  chaque  souscripteur  sur  chaque 
action  ne  pourra  etre  moins  de  cinq  pour  cent  de  la  valeur  nominale  de  raction. 
Les  conditions  pr6c6dentes  devront  etre  remplies  dans  les  quarante  jours  qui  suivront 
I'offre  au  pubHc  des  actions  de  la  societe.  Faute  de  quoi  toutes  les  sommes  re9ue8 
des  souscripteurs  devront  leur  etre  remboursees  sans  interet.  Si  ce  remboursement 
n'a  pas  eu  lieu  dans  les  quarante  —  huit  jours  qui  suivront  la  dite  off  re  au  pubhc  des 
actions  de  la  society,  les  administrateurs  de  la  societe  seront  conjointement  et  per- 
sonneUement  tenus  de  rembourser  ces  sommes  avec  interet  au  taux  de  cinq  pour 
cent  par  an,  a  partir  de  I'expiration  des  quarante  —  huit  jours.  Toutefois  dans  le  cas 
de  perte  d' argent  I'administrateur  sera  decharg6  s'il  prouve  que  telle  perte  n'est 
imputable  ni  a  faute  ni  a  negligence  de  sa  part.  Get  article  ne  s' applique  pas  k  la 
repartition  d'actions  qui  suit  la  premiere  repartition  d'actions  offertes  au  public 
par  souscription. 

16.  Sera  nulle  toute  clause  engageant  ou  for9ant  un  souscripteur  d'actions 
a  contravenir  aux  dispositions  de  I'article  precedent. 

17.  La  repartition  effectuee  par  une  societe  a  un  souscripteur  contrairement 
aux  dispositions  de  I'article  15  sera  annulable  a  la  demande  du  souscripteur.  L'action 
devra  etre  intentee  dans  le  mois  qui  suivra  la  reunion  de  I'assemblee  g6n6rale  de 
la  societe,  et  ne  pourra  pas  I'etre  plus  tard.  La  nullity  de  la  repartition  poiu'ra 
etre  prononcee  bien  que  la  societe  soit  en  train  de  liquider. 

18.  Tout  administrateur  de  societe  qui  sciemment  contreviendra,  permettra 
de  contrevenir  ou  autorisera  k  contrevenir  a  I'une  des  prec^dentes  dispositions  de 
cette  loi  en  ce  qui  touche  la  repartition  sera  tenu  d'indemniser  la  societe  et  les  action- 
naires  respectivement  de  toute  perte  ou  dommage  qu'ils  pourront  avoir  subi  ou  de 
frais  encourus  ou  supportes  en  raison  de  la  contravention.  Toutefois  Taction  en 
indemnite  a  raison  de  la  perte,  du  prejudice  ou  des  frais  ne  pourra  etre  exerc^e  si 
deux  annees  se  sont  ecoulees  depuis  le  jour  de  la  repartition. 

19.  Les  dispositions  de  cette  loi  en  tout  ce  qui  concerne  la  repartition  s'appli- 
queront  tant  aux  societ6s  enregistrees  sous  la  presente  loi  qu'aux  soci6tes  enregistr6es 
ant^rieurement  a  la  mise  en  vigueur  de  la  presente  loi,  qui  s'adresseront  au  public 
pour  la  souscription  de  leurs  actions,  au  moyen  de  prospectus,  annonce  ou  autre 
imprim6. 

20.  Lorsqu'une  societe  anonyme  effectuera  la  repartition  de  ses  actions,  elle 
devra,  dans  le  mois  qui  suivra  la  dite  repartition,  deposer  entre  les  mains  du  Greffier 
du  Roi :  a)  Un  6tat  des  repartitions,  relatant  le  nombre  et  le  montant  nominal  des 
actions  qui  ont  ete  reparties,  les  noms,  6tats  ou  occupations  et  adresses  des  action- 
naires,  et  le  montant,  s'il  y  a  lieu,  verse,  ou  du  et  a  verser  sur  chaque  action  et 
b)  (Pour  les  actions  attribuees  en  tout  ou  en  partie  en  raison  d'un  Equivalent  autre 
que  des  especes),  un  document  constatant  quel  est  le  titre  de  I'actionnaire  a  cette 
attribution,  soit  contrat  de  vente,  soit  services  rendus,  ou  quel  autre  motif  a  entraine 
cette  attribution,  ainsi  qu'un  etat  relevant  le  nombre  et  le  montant  nominal  des 
actions  ainsi  reparties,  le  chiffre  pour  lequel  elles  doivent  etre  regard^es  comme 


igent  d  une  societe  qui  aura  commis  sciemment  I'infraction.  II  sera  paye 
au  Greffier  pour  chaque  etat  ainsi  d6pos6  la  somme  de  cinq  scheUings  et  pour  chaque 
contrat  ou  document  ainsi  depose  la  somme  de  cinq  scheUings. 

21.  En  cas  d'offre  d'actions  par  souscription,  une  society  pourra  valablement 
payer  une  commission  a  quelqu'un  en  raison  de  ce  qu'il  a  souscrit  ou  s'est  engage 
a  souscrire,  soit  avec,  soit  sans  conditions,  des  actions  de  la  society,  ou  parcequ'il 
a  procure  ou  s'est  engag6  a  procurer  des  souscriptions,  soit  fermes  soit  conditionneUes, 
a  des  actions  de  la  societe.  Mais  il  faut  que  le  paiement  de  la  commission,  et  le  mon- 
tant ou  le  tant  pour  cent  de  la  commission  paye  ou  qui  doit  etre  paye  soient  I'un 
et  I'autre  autorises  par  les  statuts  et  specifies  dans  le  prospectus.  La  commission 
pay^e  ou  qui  doit  etre  payee  ne  doit  pas  non  plus  excEder  le  taux  ou  le  tant  pour 
cent  fixe  ainsi  qu'il  vient  d'etre  dit. 
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upon  which  the  directors  may  proceed  to  allotment;  or  b)  (If  no  amount  is  so  fixed 
and  named)  the  whole  amount  of  the  share  capital  so  offered  for  subscription,  has 
been  subscribed,  and  the  sum  payable  on  application  for  the  amount  fixed  and 
named  or  for  the  whole  amount  has  been  paid  to  and  received  by  the  company. 
The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid  shall  be  reckoned 
exclusively  of  any  amoimt  payable  otherwise  than  in  cash  and  shall  be  considered 
by  this  Law  as  the  minimum  subscription.  The  amount  payable  by  each  sub- 
scriber on  each  share  shall  not  be  less  than  five  per  centum  of  the  nominal  amount 
of  the  share.  The  preceding  conditions  must  be  complied  with  within  forty  days 
from  the  offer  of  the  company's  shares  to  the  public.  Unless  this  be  done,  all  money 
received  from  subscribers  shall  be  repaid  to  them  without  interest.  If  this  refund 
has  not  taken  place  within  the  forty-eight  days  following  the  offer  of  the  company's 
shares  to  the  public,  the  directors  of  the  company  shall  be  jointly  and  severally 
Uable  to  repay  that  money  with  interest  at  the  rate  of  five  per  centum  per  annum 
from  the  expiration  of  the  forty-eight  days.  Provided  that  in  the  case  of  loss  of 
money  the  director  shall  not  be  liable  if  he  proves  that  the  said  loss  was  not  due 
to  any  misconduct  or  negligence  on  his  part.  This  article  does  not  apply  to  the 
allotment  of  shares  which  follows  the  first  allotment  of  shares  offered  to  the  public 
for  subscription. 

IG.  Any  condition  requiring  or  binding  any  applicant  for  shares  to  waive 
compliance  with  any  of  the  provisions  of  the  preceding  article  shall  be  void. 

17.  An  allotment  made  by  a  company  to  an  applicant  ia  contravention  of 
the  provisions  of  article  15  shall  be  voidable  at  the  instance  of  the  applicant.  The 
action  should  be  commenced  within  one  month  of  the  general  meeting  of  the  com- 
pany, and  not  later.  The  allotment  shall  be  so  voidable  notwithstanding  that  the 
company  is  in  course  of  being  wound  up. 

18.  Any  director  of  a  company  who  knowingly  contravenes  or  permits  or 
authorizes  the  contravention  of  any  of  the  foregoing  provisions  of  this  Law  with 
respect  to  allotment  shall  be  liable  to  compensate  the  company  and  the  shareholders 
respectively  of  any  loss  or  damages  which  they  may  have  sustained  and  of  all 
expenses  incurred  or  sustained  by  reason  of  the  contravention.  Provided  that 
proceedings  to  recover  such  loss,  damages,  or  costs  shall  not  be  commenced  after 
the  expiration  of  two  years  from  the  date  of  the  allotment. 

19.  The  provisions  of  this  Law  which  relate  to  allotment  shall  apply  both 
to  companies  registered  under  the  present  Law  and  to  those  registered  before  this 
law  came  into  operation,  which  shall  invite  the  pubhc  to  subscribe  to  its  shares 
by  means  of  a  prospectus,  advertisement,  or  other  printed  matter. 

20.  Whenever  a  joint  stock  company  makes  any  allotment  of  its  shares,  the 
company  shall  within  one  month  thereafter  deposit  with  the  King's  Gref f  ier :  a)  A  return 
of  the  allotments,  stating  the  number  and  the  nominal  amount  of  the  shares  which 
have  been  allotted,  the  names,  rank,  or  occupation  of  the  allottees,  and  the  amount 
(if  any)  paid  or  due  and  payable  on  each  share;  and  b)  (For  shares  allotted  in  whole 
or  in  part  for  a  consideration  other  than  cash)  a  document  stating  what  is  the  title 
of  the  aUottee  to  such  allotment  such  as  contract  of  sale  or  services  rendered  or 
what  other  consideration  has  necessitated  this  allotment,  together  with  a  return 
showing  the  numbers  and  the  nominal  amount  of  the  shares  allotted,  and  the  extent 
to  which  they  are  to  be  treated  as  paid  up.  The  whole  under  a  hability  to  a  fine 
not  exceeding  fifty  pounds  sterling  for  every  day  during  which  the  default  continues 
against  every  director,  manager,  secretary,  or  other  officer  of  the  company  who  shall 
have  knowingly  committed  the  default.  For  each  return  so  deposited  the  Greffier 
shaU  be  paid  five  shillings,  and  for  each  contract  or  document  similarly  deposited, 
five  shillings. 

21.  Upon  any  offer  of  shares  for  subscription,  it  shall  be  lawful  for  a  company 
to  pay  a  commission  to  any  person  in  consideration  of  his  subscribing  or  agreeing 
to  subscribe,  whether  absolutely  or  conditionally,  for  any  shares  in  the  company, 
or  for  procuring  or  agreeing  to  procure  subscriptions,  whether  absolute  or  con- 
ditional, for  any  shares  in  the  company.  But  the  payment  of  the  commission  and 
the  amount  or  rate  per  centum  of  the  commission  paid  or  agreed  to  be  paid  must 
be  respectively  authorized  by  the  articles  of  association  and  disclosed  in  the  pro- 
spectus. The  commission  paid  or  agreed  to  be  paid  must  not  exceed  the  amount 
or  rate  so  authorized. 
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22.  Sauf  dans  les  cas  prevus  par  I'article  pr6c6dent  aucune  soci6te  ne  pourra 
appliquer  actions  ou  especes  formant  le  capital,  directement  ou  indirectement  au 
paiement  de  commission,  d'escompte,  de  gratification  a  quelqu'un  en  raison  de 
ce  qu'il  a  souscrit  ou  de  ce  qu'U  s'est  engage  a  souscrire,  soit  avec,  soit  sans  conditions 
des  actions  de  la  socidte,  ou  parcequ'il  procure  ou  s'engage  a  procurer  des  souscrip- 
tions  a  des  actions  de  la  societe,  si  les  actions  ou  les  especes  sont  attributes  en  surplus 
du  prix  d'achat  d'une  propri6t6  acquise  par  la  societe  ou  du  prix  convenu  au  sujet 
d'un  travail  a  executer  pour  la  societe,  ou  si  les  especes  versees  proviennent  du 
prix  d'achat  nominal  ou  du  prix  stipule  au  contrat,  ou  d'aucune  autre  maniere. 
N6anmoins  aucune  disposition  de  cet  article  ne  porte  atteinte  au  droit  qu'a  toute 
soci6te  de  payer  courtage. 

Devoirs  prealahles  aux  opirations. 

23.  Avant  qu'une  societe  qui  offre  ses  actions  au  public  au  moyen  de  prospectus, 
annonce  ou  autre  imprime  puisse  commencer  ses  operations  ou  chercher  k  em- 
prunter  il  faut  que :  a)  Les  actions  qui  doivent  etre  completement  lib6rees  en  especes 
aient  6te  reparties  pour  un  chiffre  qui  ne  soit  pas  au  total  inferieur  au  minimum 
de  souscription  et  que  b)  Chaque  administrateur  de  la  societe  ait  paye  h  la  societe 
sur  chaque  action  prise  ou  qu'il  s'est  engage  a  prendre,  et  dont  il  doit  effectuer 
le  versement  en  especes,  une  proportion  egale  a  ceUe  payable  lors  de  la  demande 
et  de  la  repartition  des  actions  offertes  par  souscription  pubUque  et  que  c)  Le  secre- 
taire ou  autre  administrateur  ait  depose  entre  les  mains  du  Greffier  du  Roi  une 
declaration  constatant  que  toutes  les  conditions  ci-dessus  specifiees  ont  6t6  remplies. 
Le  Greffier  devra  lors  du  d6p6t  de  cette  declaration  certifier  que  la  societe  est  en 
droit  d'entreprendre  ses  operations:  cette  attestation  sera  la  preuve  que  la  societe 
a  ce  droit.  II  sera  paye  au  Greffier  pour  chaque  declaration  la  somme  de  cinq  scheUings. 

24.  Tout  contrat  passe  par  une  societe  avant  le  jour  ou  eUe  sera  en  droit  de 
commencer  ses  operations  n'aura  qu'un  caractere  provisoire,  il  ne  liera  pas  la  societe 
avant  ce  jour  mais  il  I'obhgera  a  partir  de  ce  jour. 

25.  Si  une  society  entreprend  ses  operations  ou  contracte  un  emprunt  avant 
que  les  formahtes  prec^dentes  n'aient  ete  remphes,  toute  personne  responsable  de 
la  contravention  encourra,  sans  prejudice  de  toute  autre  responsabilite,  une  amende 
qui  n'excedera  pas  cinquante  Hvres  stg.  par  jour  tant  que  le  deHt  se  perpetue.  Les 
articles  23,  24,  et  25,  ne  s'appUqueront  pas  aux  societes  enregistrees  avant  la  pro- 
mulgation de  cette  loi. 

Administrateurs. 

26.  Nul  ne  pourra  etre  nomme  administrateur  d'une  societe  par  les  statuts 
a  moins  qu'avant  I'enregistrement  des  statuts  il  n'ait  en  personne  ou  par  son 
mandataire  autorise  par  ecrit:  a)  Signe  et  d6pose  avec  le  Greffier  du  Roi  un  engage- 
ment par  ecrit  d'accepter  la  charge  d'administrateur  et  b)  Sign6  I'acte  de  soci6te 
pour  un  nombre  d'actions  qui  ne  peut  etre  inferieur  a  celui  exige  comme  quah- 
fication  pour  etre  administrateur,  ou  signe  et  remis  au  Greffier  du  Roi  I'engagement 
par  ecrit  de  prendre  tel  nombre  d'actions  de  la  dite  soci6t^  et  d'en  verser  le 
montant  s'il  y  a  heu.  II  sera  paye  au  Greffier  pour  chaque  pidce  ainsi  depos6e 
un  honoraire  de  deux  scheUings  six  pennis. 

27.  Dans  les  trois  mois  qui  suivront  la  demande  d'enregistrement  de  I'acte 
de  society  et  des  statuts  les  membres  fondateurs  devront  fournir  au  Greffier  du  Roi 
la  Hste  des  personnes  qui  ont  consenti  a  etre  administrateurs  de  la  society.  Dans 
le  cas  ou  la  hste  contiendrait  le  nom  d'une  personne  qui  n'a  pas  donn6  ce  consente- 
ment,  les  membres  fondateurs  seront  passibles  d'une  amende  qui  n'excedera  pas 
cinquante  livres  stg.  Tout  administrateur  qui  en  vertu  des  r^glements  de  la  soci6t6 
se  trouvera  dans  robhgation  de  posseder  une  quantite  d'actions  d6terminee  et  qui 
n'en  sera  pas  encore  possesseur,  devra  remphr  cette  condition  dans  les  deux  mois 
qui  suivront  sa  nomination  ou  dans  tel  delai  plus  court  fixe  par  les  statuts  de  la 
Boci6te.  H  sera  paye  au  dit  Greffier  en  deposant  la  dite  liste  un  honoraire  de  deux 
scheUings  six  pennis. 

28.  La  fonction  d'administrateur  d'une  society  sera  reputee  vacante  si  I'ad- 
ministrateur  dans  les  deux  mois  qui  suivront  sa  nomination  ou  dans  tel  d61ai  plus  court, 
fix6  par  les  statuts  de  la  societe,  n'aoquiert  pas  sa  quahfication  ou  si  posterieure- 
ment  a  cette  periode  ou  k  tel  delai  plus  court,  U  vient  a  cesser  de  posseder  le  nombre 
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22.  Except  in  the  cases  provided  by  the  preceding  article,  no  company  shall 
apply  any  of  its  shares  or  capital-money,  either  directly  or  indirectly,  in  payment 
of  any  commission,  discount,  or  allowance,  to  any  person  in  consideration  of  his 
subscribing  or  agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for  any 
shares  of  the  company,  or  procuring  or  agreeing  to  procure  subscriptions  for  any 
shares  in  the  company,  whether  the  shares  or  money  be  so  applied  by  being  added 
to  the  purchase  money  of  any  property  acquired  by  the  company  or  to  the  contract 
price  of  any  work  to  be  executed  for  the  company,  or  if  the  money  be  paid  out  of 
the  nominal  purchase  money  or  contract  price,  or  otherwise.  But  nothing  in  this 
articles  hall  affect  the  power  of  any  company  to  pay  brokerage. 

Duties  previous  to  commencing  business. 

23.  Before  a  company  offering  its  shares  to  the  public  by  means  of  a  pro- 
spectus, advertisement,  or  other  printed  matter,  shall  commence  any  business  or 
exercise  any  borrowing  powers,  it  is  necessary  that:  a)  Shares  which  should  be 
completely  paid  up  in  cash  shall  have  been  allotted  to  an  amount  not  less  in  the 
whole  than  the  minimum  subscription,  and  that  b)  Every  director  of  the  company 
shall  have  paid  to  the  company  on  each  of  the  shares  taken  or  contracted  to  be 
taken  by  him,  and  for  which  he  is  Uable  to  pay  in  cash,  a  proportion  equal  to  the 
proportion  payable  on  application  and  allotment  on  the  shares  offered  for  pubhc 
subscription,  and  that  c)  The  secretary  or  other  director  has  deposited  with  the 
King's  Greffier  a  declaration  that  all  the  conditions  above  mentioned  have  been 
comphed  with.  The  Greffier  shall,  on  the  deposit  of  this  declaration,  certify  that 
the  company  is  entitled  to  commence  business,  and  that  certificate  shall  be  con- 
clusive evidence  that  the  company  is  so  entitled.  For  each  declaration  the  Greffier 
shall  be  paid  five  shillings. 

24.  Any  contract  made  by  a  company  before  the  date  at  which  it  is  entitled 
to  commence  business  shall  be  provisional  only,  and  shall  not  be  binding  on  the 
company  before  that  date,  but  on  that  date  it  shall  become  binding. 

25.  If  any  company  commences  business  or  exercises  borrowing  powers  before 
the  preceding  formalities  have  been  complied  with,  every  person  who  is  responsible 
for  the  contravention  shall,  without  prejudice  to  any  other  habiUty,  be  hable  to 
a  fine  not  exceeding  fifty  pounds  sterhng  for  every  day  during  which  such  contra- 
vention continues.  Articles  23,  24,  and  25  shall  not  apply  to  companies  registered 
before  the  commencement  of  this  Law. 

Directors. 

26.  A  person  shall  not  be  capable  of  being  appointed  director  of  a  company 
by  the  articles  of  association  unless  before  the  registration  of  the  articles  he  has 
by  himseK  or  by  his  agent  authorized  in  writing :  a)  Signed  and  deposited  with  the 
Ring's  Greffier  a  consent  in  writing  to  act  as  such  director;  and  b)  Either  signed 
the  memorandum  of  association  for  a  number  of  shares  not  less  than  the  number 
required  to  qualify  him  for  a  director,  or  signed  and  remitted  to  the  King's  Greffier 
a  contract  in  writing  to  take  that  number  of  shares  in  the  said  company  and  to 
pay  the  amount,  if  necessary.  For  each  document  so  deposited  the  Greffier  shall 
be  paid  a  fee  of  two  shilhngs  and  sixpence. 

27.  Within  three  months  following  the  apphcation  for  registration  of  the 
memorandum  and  articles  of  association  the  founders  shall  dehver  to  the  King's 
Greffier  a  hst  of  the  persons  who  have  consented  to  be  directors  of  the  company. 
If  this  hst  contains  the  name  of  any  persons  who  have  not  so  consented  the  founders 
shall  be  hable  to  a  fine  not  exceeding  fifty  pounds  sterling.  Every  director^who  is 
required  by  the  articles  of  the  company  to  hold  a  specified  number  of  shares  and 
who  is  not  already  the  possessor  of  them  shall  be  required  to  fulfil  this  condition 
within  two  months  of  the  date  of  his  appointment  or  within  such  shorter  time  as 
may  be  fixed  by  the  articles  of  association  of  the  company.  On  the  deposition 
of  the  said  hst  the  Greffier  shall  be  paid  a  fee  of  two  shillings  and  sixpence. 

28.  The  post  of  director  of  a  company  shall  be  deemed  vacant  if  the  director 
does^not  within  two  months  from  the  date  of  his  appointment,  or  within  such  shorter 
time  as  may  be  fixed  by  the  articles  of  the  company,  obtain  his  qualification,  or 
if  after  this  period  or  shorter  time  he  ceases  at  any  time  to  hold  the  specified  number 
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d' actions  specifi6.  Toute  personne  dont  la  place  est  vacante  pour  les  raisons  specifi^es 
ci-dessus  deviendra  incapable  d'etre  derechef  nomm6e  administrateur  de  la  soci6te 
avant  d'avoir  acquis  la  dite  qualification.  Quelconque  n'ayant  pas  acquis,  a  I'ex- 
piration  du  susdit  delai,  ou  d'un  d^lai  plus  court,  le  nombre  d'actions  sp6cifie,  fait 
acta  d'administrateur  de  societe  sera  responsable  envers  la  soci6t6  en  la  somme 
de  cinq  Uvres  sterling  par  jour  tant  que  durera  son  administration.  Les  articles  26, 
27,  et  28  ne  s'appliquent  pas  k  des  soci6t6s  enregistr^es  avant  la  promulgation  de 
cette  loi. 

29.  Les  administrateurs  ou  gerants  qui  sciemment  et  volontairement  dissimu- 
leront  a  une  assemblee  generale  la  position  vraie  de  la  societe,  de  maniere  k  induire 
les  actionnaires  k  declarer  un  dividende  plus  61eve  que  la  situation  r6elle  des  affaires 
de  la  societe  ne  justifierait,  ou  a  entamer  le  capital,  seront  responsables  des  dettes 
de  la  society  et  des  consequences  resultant  de  leurs  actes. 

30.  Quiconque,  dans  un  6tat,  un  rapport,  un  bilan,  un  certificat  ou  dans  tout 
autre  document  prescrit  ou  exige  par  la  presente  loi,  6mettra  sciemment  une  indi- 
cation fausse  sur  un  point  essentiel,  en  connaissance  de  cause,  commettra  un  d61it 
et  sera  sujet  a  un  emprisonnement  qui  n'excedera  pas  deux  ans,  avec  ou  sans  travaux 
forces. 

Iilembres  et  leur  responsahilite. 

31.  Une  copie  de  I'acte  de  societe  et  des  statuts  d'une  societe  sera  fournie 
ou  envoyee  a  chacun  des  actionnaires  de  telle  societe  qui  en  fera  la  demande,  en 
s'adressant  personneUement  ou  par  lettre  au  bureau  de  la  society  et  ce  moyennant 
le  paiement  de  telle  somme  n'excedant  pas  un  chelin,  que  la  societe  jugera  k  propoa 
de  fixer.  Tout  actionnaire  d'une  societe  qui  s'adressera  en  personne  ou  par  lettre 
au  bureau  d'une  societe  aura  le  droit,  moyennant  le  paiement  d'une  somme  n'exce- 
dant pas  un  chelin,  d'exiger  la  remise  ou  I'envoi  d'une  copie  de  toute  decision 
speciale  d'aucune  assemblee  generale  de  la  societe.  Toute  societe  qui  refusera  ou 
negUgera  de  se  conformer  aux  dispositions  de  cet  article  sera  passible  d'une  amende 
n'excedant  pas  une  livre  sterling  pour  chaque  contravention. 

32.  La  responsabilite  des  actionnaires  d'une  societe  anonyme  a  I'egard  des 
dettes  et  engagements  de  telle  societe  sera  limitee  au  paiement  de  la  partie  de  la 
valeur  payable  et  restant  due  des  actions  dont  ils  sont  respectivement  propri^taires 
ou  responsables  qui  n'aura  point  ete  versee  dans  la  caisse  sociale.  Et  a  partir  du 
moment  oil  la  valeur  nominale  d'une  action  aura  ete  int6gralement  vers6e  dans  la 
caisse  sociale  ou  autrement  liquidee  ou  acquittee  ou  pay^e  au  profit  de  la  societe, 
le  proprietaire  de  telle  action  et  toutes  personnes  qui  pourront  en  etre  garants  ou 
responsables  a  quelque  titre  que  ce  soit,  seront  affranchis  de  toute  responsabilite, 
et  Uberes  de  toute  contribution  a  cause  des  dettes  ou  engagements  de  la  dite  societe, 
sauf  dans  les  cas  prevus  par  les  articles  12,  36,  et  78  de  la  presente  loi. 

33.  Les  registres  mention6s  aux  articles  64  et  65  seront  gardes  au  bureau 
public  de  la  societe,  et  toute  personne  en  s'adressant  au  dit  bureau  entre  les  onze 
heures  du  matin  et  une  heure  de  I'apres-midi  de  chaque  jour  ouvrier,  et  en  se  con- 
formant a  telles  regies  raisonnables  qui  pourront  etre  etablies  a  cet  6gard  par  les 
statuts  de  la  societe  aura  la  faculte  d' examiner  les  dits  registres  et  d'en  prendre 
telle  note  ou  extrait  qu'elle  jugera  convenable;  la  personne  demandant  de  faire 
I'examen  des  dits  registres  y  sera  admise,  si  c'est  un  membre  de  la  society  gratuite- 
ment,  et  dans  tout  autre  cas  en  payant  une  somme  n'excedant  pas  un  chelin.  Des 
extraits  des  dits  registres  authentiques  sous  le  sceau  de  la  societe  seront  livres 
a  toute  personne  qui  en  fera  la  demande  moyennant  le  paiement  de  six  pennis 
par  cent  mots.  Toute  infraction  du  present  article  sera  passible  d'une  amende 
n'excedant  pas  une  livre  sterling. 

34.  Aux  fins  de  cette  loi,  le  lieu  inscrit  dans  le  registre  des  membres  ou  action- 
naires d'une  societe  dont  il  est  fait  mention  a  I'article  65  comme  I'adresse  d'un 
actionnaire  sera  consider^  comme  son  adresse  reeUe.  Lorsqu'un  actionnaire  changera 
d'adresse,  il  devra  en  avertir  la  societe  au  moyen  d'un  avis  adresse  au  bureau 
pubhc  de  la  societe,  et  immediatement  apres  1' avoir  re9U,  les  administrateurs  ou 
gerants  seront  tenus  de  rectifier,  en  conformite  de  cet  avis,  I'indication  de  I'adresse 
de  tel  actionnaire  dans  le  dit  registre. 

35.  Les  mineurs  et  les  interdits  qui  seront  membres  d'une  socidte  avec  garantie 
hmitee,  ne  pourront  compter  au  nombre  de  sept  actionnaires  que  la  loi  exige  pour 
la  continuation  d'une  societe.    Le  mari  et  la  femme  separes  quant  aux  biens  qui 
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of  shares.  Any  person  vacating  office  for  the  above-mentioned  reasons  shall  be 
incapable  of  being  re-appointed  director  of  the  company  until  he  has  obtained  his 
qualification.  If  after  the  expiration  of  the  said  period  or  shorter  time  any  person 
who  has  not  acquired  the  specified  number  of  shares  acts  as  a  director  of  a  com- 
pany, he  shall  be  hable  to  pay  to  the  company  the  sum  of  five  pounds  sterling  for 
every  day  during  which  he  so  acts.  Articles  26,  27  and  28  shall  not  apply  to  com- 
panies registered  before  the  commencement  of  this  Law. 

29.  Directors  or  managers  who  shall  knowingly  and  wilfully  misrepresent  the 
true  position  of  the  company  at  a  general  meeting,  so  as  to  induce  the  shareholders 
to  declare  a  higher  dividend  than  the  real  position  of  the  company  justifies,  or 
which  shall  encroach  on  the  capital  thereof,  shall  be  responsible  for  the  debts  of 
the  company  and  for  the  consequences  resulting  from  their  acts. 

30.  If  any  person  in  any  return,  report,  balance-sheet,  certificate  or  other 
document  required  by  or  for  the  purposes  of  this  Law,  wilfully  makes  a  statement 
false  in  any  material  particular,  knowing  it  to  be  false,  he  shall  be  guilty  of  a  mis- 
demeanour, and  shall  be  liable  to  an  imprisonment  not  exceeding  two  years,  with 
or  without  hard  labour. 

Members  and  their  liability. 

31.  A  copy  of  the  memorandum  of  association  and  of  the  articles  of  association 
shall  be  given  or  sent  to  every  shareholder  of  the  company  who  may  ask  for  the 
same,  either  personally  or  by  letter  at  the  company's  office,  on  paying  such  amount 
not  exceeding  one  shilhng  as  the  company  may  determine.  Every  shareholder  of 
a  company  who  shall  apply  either  personally  or  by  letter  at  the  office  of  the  company 
shall  have  the  right  on  payment  of  a  sum  not  exceeding  one  shilling  to  demand 
dehvery  or  forwarding  by  post  of  a  copy  of  all  special  resolutions  of  any  general 
meeting  of  the  company.  Any  company  refusing  or  neglecting  to  conform  to  the 
requirements  of  this  article  shall  be  liable  to  a  fine  not  exceeding  one  pound  sterling 
for  each  contravention. 

32.  The  hability  of  the  shareholders  in  a  joint  stock  company  in  respect  of 
the  debts  and  engagements  of  that  company  shall  be  limited  to  the  payment  of 
such  portion  of  the  value  of  the  shares  of  which  they  are  respectively  proprietors 
or  for  which  they  are  responsible  which  shall  not  have  been  paid  up.  And  from 
the  date  on  which  the  nominal  value  of  a  share  shall  be  fully  called  and  paid  up 
or  otherwise  paid  for  the  benefit  of  the  said  company,  the  proprietor  of  such  share 
and  all  persons  who  may  be  guarantors  or  hable  in  any  way  whatsoever  for  such 
share,  shall  be  reheved  of  all  liabihty  and  freed  from  any  contribution  in  consequence 
of  the  debts  or  engagements  of  the  said  company,  except  in  the  cases  provided  by 
articles  12,  36,  and  78  of  this  Law. 

33.  The  registers  mentioned  in  articles  64  and  65  shall  be  kept  at  the  public 
office  of  the  company,  and  any  person  applying  at  the  said  office  between  11  a.m. 
and  1  p.m.  of  any  working  day  and  observing  such  reasonable  regulations  in  respect 
thereto  as  may  be  fixed  by  the  articles  of  association  of  the  said  company,  shall 
have  the  right  to  examine  the  said  registers  and  to  take  such  notes  or  extracts 
therefrom  as  he  may  think  proper;  persons  making  such  apphcations  to  examine 
the  said  registers  shall  be  admitted  gratuitously  if  shareholders  in  the  company, 
and  in  all  other  cases  on  payment  of  a  sum  not  exceeding  one  shilling.  Extracts 
from  the  said  registers,  attested  under  the  seal  of  the  company,  shall  be  given  to 
any  person  applying  for  the  same  on  payment  of  sixpence  for  each  hundred  words. 
All  contraventions  of  this  article  shall  be  hable  to  a  fine  not  exceeding  one  pound 
sterling. 

34.  For  the  purposes  of  this  Law,  the  address  inscribed  in  the  register  of  mem- 
bers or  shareholders  in  a  company  referred  to  in  article  65  as  the  address  of  a  share- 
holder shall  be  deemed  his  actual  address.  Whenever  a  shareholder  changes  his 
address,  he  shall  inform  the  company  by  means  of  a  notice  addressed  to  the  pub  he 
office  of  that  company,  and  immediately  after  the  receipt  of  that  notice  the 
directors  or  managers  shall  be  bound  to  alter  the  entry  of  the  address  of  that  share- 
holder in  the  said  register  in  conformity  with  the  notice  given. 

35.  Minors  and  persons  declared  incapable  of  managing  their  own  affairs  who 
may  be  members  of  a  company  with  limited  guarantee,  shall  not  count  in  the  number 
of  seven  members  which  the  Law  requires  for  the  continuity  of  a  company.  Husband 
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seront  fondateurs  ou  actionnaires  d'une  society  etablie  en  vertu  de  la  pr6sente  loi 
ne  compteront  que  pour  un  dans  le  nombre  des  sept  actionnaires  requis  pour  la 
formation  ou  la  continuation  d'une  soci^te.  Un  mineur  ou  une  personne  sous  curatelle 
ne  pourra  devenir  actionnaire  que  lorsque  Taction  lui  aura  ete  transmise  par  suc- 
cession, par  donation  testamentaire  ou  autre  effet  de  la  loi. 

36.  La  responsabilite  des  actionnaires  d'une  societe  dmettant  des  billets  de 
banque  ne  sera  pas  limit^e  en  ce  qui  regarde  les  billets  payables  au  porteur  qui 
auront  et&  6mis  par  la  soci6te,  mais  les  actionnaires  seront  responsables  de  toute 
la  somme  ainsi  emise  en  sus  de  telle  somme  dont  ils  pourront  etre  responsables 
comme  actionnaires  de  la  society. 

Livres  a  garder. 

37.  Toute  societe  anonyme  devra  garder  un  livre  dans  lequel  sera  reguliere- 
ment  inscrit,  sous  sa  date,  le  proces- verbal  exact  de  la  tenue  et  des  decisions  et  votes 
de  toute  assemblee  gen6rale,  ordinaire  ou  extraordinaire,  de  ses  actionnaires  et  de 
toute  reunion  de  ses  directeurs  ou  gdrants.  Ces  proces-verbaux  apr^s  avoir  ete 
approuves  par  I'assemblee,  seance  tenante,  devront  etre  paraphes  par  le  president 
du  jour,  et  apres  avoir  6te  inscrits  dans  le  dit  livre  devront  etre  confirmes  a  I'as- 
semblee suivante,  la  dite  confirmation  attestee  par  la  signature  du  president  de 
I'assemblee,  et  etant  ainsi  signes,  seront  regus  comme  preuve  valable  de  ce  qui 
aura  ete  fait  et  decide  dans  les  dites  assemblies  et  reunions. 

38.  Les  administrateurs  ou  gerants  d'une  soci6te  etablie  en  vertu  de  la  presents 
loi  devront  tenir  les  livres  suivants :  un  journal,  un  grand  livre  tenu  en  partie  double, 
et  un  livre  de  caisse.  Ds  y  feront  inscrire  regulierement  jour  par  jour  toutes  les 
transactions  de  la  societe.  lis  tiendront  egalement  un  livre  contenant,  par  ordre 
de  date,  copie  des  lettres  envoyees  par  la  societe. 

Assemblies  generales. 

39.  Toute  societe  anonyme  sera  tenue  d' avoir  annuellement  dans  cette  ile  une 
assemblee  generale  de  ses  actionnaires,  la  premiere  assemblee  devra  etre  tenue  dans 
un  delai  qui  ne  pourra  etre  moins  de  trois  mois  ni  exceder  six  mois  a  compter  du 
jour  oil  la  societe  sera  en  droit  de  commencer  ses  operations.  Si  I'assemblee  g6n6rale 
annuelle  ou  la  premiere  assemblee  ci-dessus  mentionnee  n'est  pas  tenue,  la  society 
et  chaque  administrateur  gerant,  secretaire  et  autres  officiers  de  la  societe,  qui  sera 
sciemment  partie  a  ce  defaut,  sera  passible  d'une  amende,  a  discretion  de  justice, 
qui  n'excedera  pas  cent  livres  stg. 

40.  Les  administrateurs  seront  tenus  de  faire  parvenir  a  chacun  des  action- 
naires de  la  societe  dix  jours  au  moins  avant  le  jour  oii  I'assemblee  generale  doit 
avoir  lieu,  copie  d'un  rapport  dont  I'original  aura  ete  contresigne  par  au  moins 
deux  administrateurs  de  la  societe,  ou  s'il  n'y  a  pas  deux  administrateurs,  par 
I'unique  administrateur  ou  gerant.  Le  dit  rapport  devra  constater:  a)  Le  chiffre 
total  des  actions  reparties,  en  distinguant  les  actions  attribuees  comme  Iib6r6es  en 
tout  ou  en  partie  autrement  que  par  un  versement  en  especes,  et  en  determinant 
(pour  les  actions  partiellement  libelees)  le  taux  de  leur  liberation,  et  dans  les  deux 
cas,  le  motif  pour  lequel  eUes  ont  ete  attribuees;  b)  Le  montant  total  des  sommes 
encaissees  par  la  societe  relativement  aux  actions  susdites  en  faisant  la  distinction 
precedente;  c)  Le  montant  des  recettes  de  la  societe  durant  I'annee,  classifi^es  sous 
differents|chefs,  indiquant  la  source  d'oii  eUes  proviennent;  ainsi  que  le  montant 
des  depenses  aussi  classifiees  sous  diff6rents  chefs,  faisant  voir  I'objet  pour  lequel 
elles  ont  6te  encourues.  Si  des  depenses  ont  ete  faites  durant  I'ann^e  qui  ne  soient 
pas  pour  les  besoins  de  I'annee  alors  courante  seulement,  mais  de  plusieurs,  elles 
pourront  etre  reparties  entre  plusieurs  annees,  pourvu  que  les  principes  de  cette 
repartition  soient  clairement  enonces ;  et  ce,  afin  d'etablir  la  balance  r6eUe  des  profits 
et  des  pertes  de  Texercice  de  I'annee  ecoulee;  d)  Les  noms,  6tats  ou  occupations, 
et  adresses  des  administrateurs,  auditeurs  (s'il  y  en  a)  gerants  (s'il  y  en  a)  et  secre- 
taire de  la  societe ;  e)  Les  details  de  tous  contrats  ou  documents  dont  la  modification 
est  soumise  a  I'approbation  de  I'assemblee,  ainsi  que  les  details  de  la  dite  modifi- 
cation. Le  rapport  en  ce  qu'il  touche  les  actions  reparties  par  la  societe,  les  verse- 
ments  encaisses  en  raison  de  ces  actions,  les  recettes  et  les  paiements  de  la  soci6te 
doit  etre  certifie  conforms  par  les  auditeurs  (s'il  y  en  a)  de  la  societe. 

41.  Les  administrateurs  dresseront  une  Hste  contenant  les  noms,  etats  ou 
pccupations,  et  adresses  des  actionnaires  de  la  societe  et  le  nombre  d'actions  possedees 
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and  wife  separated  as  regards  property  who  may  be  founders  of  or  shareholders  in  a 
company  estabhshed  under  this  Law  shall  count  together  as  one  only  in  the  number  of 
seven  shareholders  required  for  the  formation  or  continuity  of  a  company.  A  minor 
or  a  person  under  guardianship  may  not  become  a  shareholder  except  when  the 
share  has  been  transmitted  to  him  by  inheritance,  bequest  or  other  lawful  intent. 

36.  The  hability  of  shareholders  in  a  company  issuing  bank  notes  shall  not 
be  Umited  as  regards  the  notes  payable  to  bearer  which  may  be  issued  by  that 
company,  but  the  shareholders  shall  be  responsible  for  the  full  amount  so  issued, 
in  addition  to  such  amount  as  they  may  be  liable  for  as  shareholders  in  the  company. 

Books  to  he  kept. 

37.  Every  joint  stock  company  shall  keep  a  book  in  which  shall  be  regularly 
entered  at  their  proper  dates,  exact  minutes  of  the  proceedings,  resolutions,  and 
voting  of  all  general  meetings,  ordinary  or  extraordinary,  of  its  shareholders,  and 
of  all  board  meetings  of  its  directors  or  managers.  These  minutes  after  having 
been  approved  of  by  the  meeting  seance  tenante,  shall  be  signed  by  the  chairman 
of  the  meeting,  and  after  having  been  written  in  the  said  book  shall  be  confirmed 
at  the  following  meeting,  the  said  confirmation,  attested  by  the  signature  of  the 
chairman  of  the  meeting,  and  being  so  signed  shall  be  received  as  evidence  of  what 
has  been  done  and  decided  at  the  said  meetings  and  board  meetings. 

38.  The  directors  or  managers  of  a  company  estabhshed  under  this  Law  shall 
be  bound  to  keep  the  following  books:  A  journal,  a  ledger  on  the  double  entry 
system,  and  a  cash  book.  The  transactions  of  the  company  shall  be  regularly  entered 
therein  daily.  They  shall  hkewise  keep  a  book  containing,  in  order  of  date,  a  copy 
of  every  letter  sent  by  the  company. 

General  meetings. 

39.  Every  joint  stock  company  shall  have  annually  in  this  Island  a  general 
meeting  of  its  shareholders;  the  first  meeting  should  be  held  within  a  period  which 
may  not  be  less  than  three  months  nor  more  than  six  months  from  the  day  on  which 
the  company  shall  have  the  right  to  commence  business.  If  the  annual  general 
meeting  or  the  first  meeting  above  mentioned  is  not  held,  the  company  and  each 
managing  director,  secretary,  and  other  officers  of  the  company,  who  shall  knowingly 
be  a  party  to  this  default,  shall  be  liable  to  a  fine  at  the  discretion  of  justice,  which 
shaU  not  exceed  one  hundred  pounds  sterling. 

40.  The  directors  shall,  at  least  ten  days  before  the  day  on  which  the  meeting 
is  to  be  held,  forward  to  every  shareholder  in  the  company  a  copy  of  a  report  of 
which  the  original  shall  have  been  coimter  signed  by  not  less  than  two  directors 
of  the  company  or,  where  there  are  less  than  two  directors,  by  the  sole  director 
or  manager.  The  said  report  shall  state:  a)  The  total  number  of  shares  allotted, 
distinguishing  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in  cash 
and  stating  (in  the  case  of  shares  partly  paid  up)  the  extent  to  which  they  are 
so  paid  up,  and  in  either  case  the  consideration  for  which  they  have  been  allotted; 
b)  The  total  amount  of  cash  received  by  the  company  in  respect  of  such  shares, 
distinguished  as  aforesaid;  c)  The  amoimt  of  receipts  of  the  company  during  the 
year  classified  under  different  heads  indicating  the  sources  whence  they  come, 
together  with  the  amoimt  of  expenses  also  classified  under  different  heads,  showing 
the  objects  for  which  they  have  been  incurred.  If  any  expenses  have  been  incurred 
during  the  year  which  are  not  for  the  needs  of  the  current  year  solely,  but  for  several 
years,  such  expenses  may  be  apportioned  over  several  years,  provided  that  the 
reasons  for  this  apportionment  are  clearly  stated ;  and  in  such  a  maimer  as  to  strike 
the  actual  balance  between  profits  and  losses  accrued  during  that  year;  d)  The  names, 
rank,  or  occupations,  and  addresses  of  the  directors,  auditors  (if  any),  manager 
(if  any)  and  secretary  of  the  company;  e)  Particulars  of  any  contract  or  document, 
the  modification  of  which  is  to  be  submitted  to  the  meeting  for  its  approval,  together 
with  particulars  of  the  said  modification.  The  report  shall,  so  far  as  it  relates  to 
the  shares  allotted  by  the  company  and  to  the  cash  received  in  respect  of  such  shares, 
and  to  the  receipts  and  payments  of  the  company,  be  certified  as  correct  by  the 
auditors,  if  any,  of  the  company. 

41.  The  directors  shall  draw  up  a  list  showing  the  names,  rank,  or  occupations 
and  addresses  of  the  shareholders  in  the  company  and  the  number  of  shares  held 
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par  chacun  d'eux.  Cette  liste  sera  publi6e  au  debut  de  I'assembMe  et  restera  a  I'en- 
tiere  disposition  de  tout  actionnaire  de  la  soci6t6  pendant  la  dur^e  de  I'assembMe. 

42.  Les  actionnaires  de  la  soci6te,  presents  k  I'assembl^e,  auront  le  droit  absolu 
de  mettre  en  discussion  tout  sujet  relatif  a  la  constitution  de  la  society  ou  au  rapport, 
qu'il  y  ait  eu  ou  non  avertissement  prealable.  Toutefois  une  decision  ne  pourra 
etre  prise  lorsque,  contrairement  aux  statuts,  avis  n'en  a  pas  et^  donn6. 

43.  L'assemblee  pourra  s'ajoumer  a  des  dates  successives;  I'assemblee  ainsi 
ajournee  pourra  prendre  toute  decision  dont  connaissance  aura  it6  donnee  conf  ormd- 
ment  aux  statuts,  soit  avant,  soit  apres  la  prec6dente  assemble.  L'assemblee 
ajournee  aura  les  memes  pouvoirs  que  I'assembMe  initiale. 

44.  En  cas  d'omission  de  I'envoi  du  rapport  susdit,  ou  de  la  reunion  de  I'aa- 
sembl^e  generale,  une  requete  pourra  etre  presentee  a  la  Cour  par  tout  actionnaire 
demandant  la  dissolution  de  la  societe.  Cette  requete  ne  pourra  etre  presentee 
qu'a  i' expiration  des  quatorze  jours  qui  suivront  le  dernier  jour  auquel  l'assemblee 
aurait  dii  avoir  lieu.  La  Cour  en  statuant  sur  cette  requete  pourra  ordonner,  soit 
la  dissolution  de  la  societe,  soit  la  presentation  du  rapport,  ou  la  reunion  de  l'assem- 
blee, ou  prendre  teUes  mesures  qui  lui  sembleront  justes.  La  Cour  pourra  con- 
damner  aux  frais  de  la  requete  les  personnes  qui  dans  I'opinion  de  la  Cour  seront 
responsables  de  I'omission. 

45.  Les  administrateurs  d'une  societe  seront  tenus  de  faire  convoquer  une 
assemblee  generale  extraordinaire  de  la  societe  toutes  fois  et  quantes  qu'ils  en  seront 
requis  par  au  moins  cinq  des  actionnaires,  representant  au  moins  un  dixieine  des 
actions,  pourvu  que  la  demande  leur  en  soit  faite  par  ecrit,  qu'elle  soit  signee  par 
les  demandeurs,  qu'eUe  porte  date,  et  enonce  le  sujet  ou  les  sujets  qui  doivent  etre 
soumis  a  la  deliberation  de  l'assemblee.  Faute  aux  administrateurs  de  convoquer 
la  dite  assemblee  de  maniere  k  ce  qu'elle  puisse  regulierement  avoir  lieu  dans  le 
d61ai  de  vingt-et-un  jours  a  compter  du  jour  ou  la  demande  leur  en  aura  etd  faite, 
les  actionnaires,  signataires  de  la  demande,  auront  le  droit  de  convoquer  eux-memes 
une  assemblee  generale  pour  prendre  en  consideration  les  sujets  specifies  dans  la 
dite  demande,  et  ce,  pendant  les  trois  mois  imm6diatement  suivant  la  date  de  la 
demande. 

46.  Lorsqu'une  assemblee  extraordinaire  aura  pris  une  decision  qui  doit  etre 
confirmee  par  une  autre  assemblee,  les  administrateurs  devront  convoquer  imme- 
diatement  une  seconde  assemblee  generale  extraordinaire  pour  examiner  la  decision 
et  selon  leur  gre  pour  la  confirmer  comme  decision  speeiale.  Dans  le  cas  ou  les 
administrateurs  n'auraient  pas  convoque  l'assemblee  dans  les  sept  jours  qui  suivront 
celui  oil  la  premiere  resolution  a  6te  votee,  les  petitionnaires,  ou  la  majorite  d'entr'eux 
en  capital,  pourront  convoquer  eux-memes  l'assemblee. 

47.  Tout  actionnaire  d'une  societe  etablie  en  vertu  de  la  presente  loi  aura 
droit  a  une  voix  au  moins  dans  les  assemblies  generales  de  cette  societe,  ordinaires 
ou  extraordinaires,  neanmoins  lorsque  plusieurs  personnes  seront  proprietaires  par 
indivis  d'une  ou  de  plusieurs  actions,  ces  personnes  n'auront  point  chacune  d'elles 
droit  de  voix  a  cause  des  dites  actions  ou  action,  mais  eUes  devront  faire  choix 
d'une  d'eUes  pour  les  representer  et  voter  en  leur  nom.  Faute  k  eUes  de  faire  ce 
choix,  la  personne  d'entre  eUes  dont  le  nom  se  trouvera  etre  le  premier  dans  I'ordre 
d'inscription  dans  le  registre  des  actionnaires  de  la  societe,  sera  admise  a  voter 
a  raison  des  dites  action  ou  actions. 

48.  L'assemblee  generale  prescrite  par  I'article  39  sera  convoquee  par  les 
administrateurs  ou  gerants  de  la  societe:  1.  Les  assemblees  generales,  ordinaires 
ou  extraordinaires,  seront  convoquees  au  moyen  d'un  avis  par  ecrit  ou  imprim^, 
sp^cifiant  le  jour,  I'heure  et  le  lieu  de  la  tenue  de  l'assemblee,  signe  par  les  personnes 
qui  convoqueront  l'assemblee,  ou  par  quelque  personne  autoris^e  par  eUes;  cet  avis 
sera  remis  ou  envoye  par  la  poste  aux  lettres  a  chacun  des  membres  de  la  societe 
dix  jours  au  moins  avant  la  tenue  de  l'assemblee ;  2.  L'assemblee  generale,  ordinaire 
ou  extraordinaire,  d'une  societe  ne  pourra  proceder  ni  prendre  de  decision  valable 
a  regard  d'un  sujet  ou  affaire  quelconque,  autre  la  declaration  d'un  dividende, 
que  lorsqu'U  y  aura  des  membres  ou  actionnaires  personneUement  presents  en 
nombre  suffisant  pour  former  un  quorum.  Ce  nombre  sera  au  moins  de  cinq,  et 
les  membres  presents  devront  etre  proprietaires  d'au  moins  un  vingtieme  des  actions 
composant  le  fonds  social;  3.  Lors  de  la  tenue  d'une  assemblee  generale,  ordinaire 
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by  them  respectively.  This  list  shall  be  produced  at  the  commencement  of  the 
meeting  and  shall  be  accessible  to  any  shareholder  in  the  company  during  the  con- 
tinuance of  the  meeting. 

42.  The  shareholders  in  the  company  present  at  the  meeting  shall  be  at  liberty 
to  discuss  any  matter  relating  to  the  formation  of  the  company  or  arising  out  of 
the  report,  whether  previous  notice  has  been  given  or  not.  Provided  that  no  resolu- 
tion of  which  notice  has  not  been  given  in  accordance  with  the  articles  of  association 
may  be  passed. 

43.  The  meeting  may  adjourn  from  time  to  time,  and  at  any  such  adjourned 
meeting  any  resolution  of  which  notice  has  been  given  in  accordance  with  the  articles 
of  association,  either  before  or  subsequently  to  the  former  meeting,  may  be  passed. 
The  adjourned  meeting  shall  have  the  same  powers  as  an  original  meeting. 

44.  If  default  is  made  in  forwarding  the  aforesaid  report,  or  in  holding  the 
general  meeting,  then,  at  the  expiration  of  fourteen  days  after  the  last  day  on  which 
the  meeting  ought  to  have  been  held,  any  shareholder  may  petition  the  Court  for 
the  winding-up  of  the  company.  Upon  the  hearing  of  this  petition  the  Court  may 
direct  either  that  the  company  be  wound  up,  or  that  a  report  be  presented,  or  that 
a  meeting  be  held,  or  take  such  other  measures  as  may  seem  just.  The  Court  may 
order  that  the  costs  of  the  petition  be  paid  by  any  persons  who,  in  the  opinion 
of  the  Court,  are  responsible  for  the  default. 

45.  The  directors  of  a  company  shall  be  bound  to  convene  an  extraordinary 
general  meeting  of  the  company  whenever  they  are  requested  to  do  so  by  at  least 
five  shareholders  representing  at  least  one-tenth  of  the  shares,  provided  that  the 
request  be  made  to  them  in  writing,  that  it  be  signed  by  the  requisitionists,  that 
it  be  dated  and  specifies  the  subject  or  subjects  which  are  to  be  submitted  for  dis- 
cussion at  the  meeting.  In  default  of  the  directors  convening  such  a  meeting  so  that 
the  same  may  be  held  in  regular  manner  within  twenty-one  days,  counting  from 
the  day  on  which  the  said  request  is  made,  the  shareholders  signing  the  requisition 
shall  have  the  right  themselves  to  convene  a  general  meeting  to  take  into  consideration 
the  matters  specified  in  the  said  reqiiisition,  and  this  during  the  three  months 
immediately  following  the  date  of  the  requisition. 

46.  If  at  any  extraordinary  meeting  a  resolution  requiring  confirmation  at 
another  meeting  is  passed,  the  directors  shall  forthwith  convene  a  second  extra- 
ordinary general  meeting  for  the  purpose  of  considering  the  resolution  and,  if  thought 
fit,  of  confirming  it  as  a  special  resolution.  If  the  directors  do  not  convene  the 
meeting  within  seven  days  from  the  date  of  the  passing  of  the  first  resolution,  the 
requisitionists,  or  a  majority  of  them  in  value,  may  themselves  convene  the  meeting. 

47.  Every  shareholder  in  a  company  established  under  this  Law  shall  be  entitled 
to  at  least  one  vote  in  the  general  meetings  of  that  company,  whether  ordinary 
or  extraordinary;  nevertheless  when  several  persons  are  joint  proprietors  of  one 
or  more  shares,  such  persons  shall  not  have  the  right  of  voting  individually  in  respect 
of  such  share  or  shares,  but  shall  elect  one  of  their  number  to  represent  them  and 
to  vote  in  their  name.  In  default  of  such  election  the  person  whose  name  appears 
first  on  the  register  of  shareholders  in  the  company  shall  be  admitted  to  vote  in 
respect  of  such  share  or  shares. 

48.  The  general  meeting  required  by  article  39  shall  be  convened  by  the 
directors  or  managers  of  the  company.  1.  General  meetings,  whether  ordinary  or 
extraordinary,  shall  be  convened  by  means  of  a  written  or  printed  notice,  specifying 
the  day,  the  hour,  and  the  place  of  meeting,  signed  by  the  persons  convening  the 
meeting  or  by  some  persons  authorized  by  them  to  do  so ;  this  notice  shall  be  delivered 
or  sent  by  post  to  each  shareholder  in  the  company  at  least  ten  days  before  the 
holding  of  the  meeting;  2.  A  general  meeting,  whether  ordinary  or  extraordinary, 
shall  not  proceed  to  take  any  resolution  in  regard  to  any  subject  or  matter  what- 
soever, except  the  declaration  of  a  dividend,  unless  there  be  actually  present  suffi- 
cient members  or  shareholders  to  form  a  quorum.  This  number  shall  be  at  least 
five,  and  the  members  present  must  be  proprietors  of  at  least  one-twentieth  of 
the  shares  forming  the  capital  of  the  company;  3.  At  a  general  meeting,  whether 
ordinary  or  extraordinary,  the  shareholders  present,  provided  they  are  sufficient 
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ou  extraordinaire,  les  actionnaires  presents,  pourvu  qu'ils  soient  en  nombre  suffisant 
pour  que  I'assemblee  soit  autorisee  a  proc^der,  choisiront,  k  la  plurality  des  voix, 
un  parmi  eux  pour  remplir  les  fonctions  de  president. 

49.  Lors  die  la  tenue  d'une  assemblee  generale,  ordinaire  ou  extraordinaire, 
les  regies  suivantes  seront  observees:  1.  II  sera,  en  premier  lieu,  precede  k  prendre 
en  consideration  et  decider  les  sujets  mentionnes  dans  I'avis  de  convocation;  2.  Toute 
proposition,  dument  faite  et  secondee,  sera  mise  aux  voix,  pourvu  qu'elle  ne  soit 
pas  en  opposition  a  cette  loi  ni  contraire  aux  statuts  de  la  soci6t6;  3.  Exept6  dans 
le  cas  d'une  decision  speciale,  les  decisions  d'une  assemblee  g6n6rale  seront  prises 
k  la  pluraHte  absolue  des  voix  donn^es ;  4.  Lorsqu'U  s'agira  de  recueiUir  les  suffrages 
de  I'assemblee,  le  president  pourra  y  proceder,  soit  par  la  lev6e  de  mains,  soit  par 
I'appel  nominal,  a  son  choix.  Neanmoins  si  avant  qu'une  proposition  ait  et6  mise 
aux  voix,  ou  immediatement  apres  que  I'avis  de  1' assemble  a  6te  pris  par  la  lev^e 
de  mains,  ciaq  des  membres  ou  actionnaires  presents  (ou  moins  de  cinq  pourvu 
qu'ils  repr^sentent  au  moins  un  cinquieme  du  capital  6mis)  exigent  I'appel  nominal, 
le  president  sera  tenu  de  se  conformer  a  leur  demande,  et  le  resultat  en  sera  pris 
et  sera  consid6re  comme  la  decision  de  I'assemblee;  5.  Pour  constater  la  majorite 
des  voix :  a)  Lorsque  I'avis  de  I'assemblee  sera  pris  par  la  levee  de  mains,  on  tiendra 
compte  des  suffrages  de  ceux  seulement  des  membres  ou  actionnaires  qui  seront 
presents  et  voteront  en  personne,  et  chaque  suffrage  sera  compte  pour  ime  voix; 
b)  Lorsque  I'appel  nominal  aura  lieu,  on  tiendra  compte  des  suffrages  non-seule- 
ment  des  membres  ou  actionnaires  presents  et  votant  en  personne,  mais  aussi  de 
ceux  qui  seront  representes  et  voteront  par  mandataire  (pourvu  que  le  vote  par 
mandataire  ne  soit  pas  defendu  par  les  statuts  de  la  societe)  et  chaque  suffrage 
sera  compte  pour  le  nombre  de  voix  auxqueUes  le  votant  a  droit,  en  vertu  des  statuts 
de  la  societe  a  raison  des  actions  dont  il  est  proprietaire.  Bien  entendu  qu'un  action- 
naire  qui  n'aura  pas  pay6  tous  les  appels  de  fonds  sur  ses  actions  ne  sera  re9u  a  voter 
dans  les  susdites  assemblees.  En  cas  d'egalite  de  voix,  le  president  du  jour  aura 
une  seconde  voix.  6.  Lorsque  le  vote  aura  eu  lieu  par  la  lev6e  de  mains,  sans  que 
I'appel  nominal  ait  ete  demand^,  comme  sus  est  dit,  la  declaration  du  president 
qu'une  proposition  a  ete  adoptee  ou  rejet^e  sera  re9ue  comme  constatant  la  decision 
de  I'assemblee  sans  autre  preuve. 

50.  Un  tuteur  au  nom  de  son  pupiUe,  un  curateur  au  nom  de  I'interdit,  un 
procureur  au  nom  de  son  constituant,  aura  droit  de  voter  dans  les  assemblees  des 
actionnaires  d'une  societe  etablie  en  vertu  de  la  presente  Loi. 

51.  Toute  decision  d'une  assemblee  generale,  ordinaire  ou  extraordinaire,  d'une 
society,  sera  cens6e  une  decision  speciale,  et  en  aura  les  effets  si  eUe  r6unit  les  con- 
ditions suivantes:  1.  Que  les  actionnaires  de  la  societe  aient  ete  avertis  au  moyen 
d'un  avis  r6gulierement  donne  de  I'intention  de  soumettre  a  I'assemblee  la  pro- 
position qui  fait  le  sujet  de  la  dite  decision;  2.  Que  la  dite  decision  ait  6te  rendue 
a  la  majorite  des  trois  quarts  au  moins  des  voix  donnees;  3.  Que  cette  decision  ait 
ete  confirmee  a  la  majority  absolue  des  voix  donnees,  dans  une  assembMe  generale 
subsequente,  dument  convoquee  et  tenue  au  plus  tot  quinze  jours  et  au  plus  tard 
trente  jours  apres  ceUe  a  laquelle  la  dite  decision  fut  primitivement  rendue.  Une 
copie  sous  le  sceau  de  la  societe  de  toute  decision  speciale  sera,  sous  peine  de  nuUite, 
envoy6e  au  Greffier  du  Roi,  qui  I'enregistrera  dans  le  registre  mentionne  a  I'article  3. 

Dividendes. 

52.  II  est  defendu  d' employer  le  capital  d'une  societe  au  paiement  de  dividende. 
II  est  pareilleDient  defendu  de  declarer  ou  de  payer  de  dividende  excepte  hors  des 
profits  ou  benefices  resultant  du  commerce  ou  des  entreprises  de  la  soci6t6. 

Audition  de  comptes. 

53.  Toute  societe  nommera  k  chaque  assemblee  g6n6rale  ordinaire  un  auditeur 
ou  des  auditeurs  qui  rempliront  leurs  fonctions  jusqu'a  I'assemblee  generale  ordinaire 
subsequente. 

54.  Dans  le  cas  oii  aucun  auditeur  ne  soit  nomm6  a  une  assembl6e  generale 
ordinaire  la  Cour  pourra,  sur  la  demande  d'un  actionnaire  ou  d'un  cr6ancier  de 
la  societe,  nommer  un  auditeur  de  la  societe  pour  I'ann^e  courante  et  fixer  le  montant 
que  la  soci6t6  devra  lui  payer  pour  ses  services. 
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in  number  to  authorize  the  meeting  to  proceed,  shall  elect,  by  a  majority  of  votes, 
one  of  their  number  to  discharge  the  duties  of  chairman. 

49.  The  following  rules  shall  be  observed  at  a  general  meeting,  whether  ordinary 
or  extraordinary,  namely:  1.  The  subjects  mentioned  in  the  convening  notice  shall 
be  taken  first  tato  consideration  and  resolutions  passed  thereon;  2.  Every  proposition, 
duly  proposed  and  seconded,  shall  be  put  to  the  vote,  provided  that  it  be  not  in 
opposition  to  this  Law  or  contrary  to  the  articles  of  the  company;  3.  Except  in 
the  case  of  a  special  resolution,  the  resolution  of  a  general  meeting  shall  be  carried 
by  an  absolute  majority  of  the  votes  given;  4.  When  it  is  necessary  to  take  the 
votes  of  the  meeting,  the  chairman  may  do  so  either  by  show  of  hands  or  by  a  poll, 
at  his  option.  Nevertheless  if  before  a  proposition  is  put  to  the  vote,  or  immediately 
after  the  vote  of  the  meeting  has  been  taken  by  show  of  hands,  five  of  the  members 
or  shareholders  present  (or  less  than  five  provided  they  represent  at  least  one-fifth 
of  the  subscribed  capital)  demand  a  poll,  the  chairman  shall  be  bound  to  comply 
with  this  request,  and  the  result  of  it  shall  be  taken  and  considered  as  the  resolution 
of  the  meeting;  5.  To  ascertain  the  majority  of  the  votes:  a)  When  the  opinion 
of  the  meeting  is  taken  by  show  of  hands,  the  votes  of  those  members  or  share- 
holders only  who  are  present  at  the  meeting  and  who  vote  in  person  shall  be  counted 
and  each  voter  shall  be  considered  as  having  one  vote  only;  b)  When  a  poll  is  taken, 
not  only  shall  the  votes  of  those  members  or  shareholders  present  and  voting  in 
person  be  counted,  but  also  the  votes  of  those  represented  and  voting  by  proxy 
(provided  that  voting  by  proxy  be  not  prohibited  by  the  articles  of  the  company) 
and  each  vote  shall  be  counted  for  the  number  of  votes  to  which  the  voter  is  entitled, 
according  to  the  articles  of  the  company,  in  regard  to  the  shares  of  which  he  is 
proprietor.  Well  understood  that  a  shareholder  who  shall  not  have  paid  all  the 
calls  for  capital  on  his  shares  shall  not  be  admitted  to  vote  in  the  aforesaid  meetings. 
In  the  case  of  an  equaUty  of  votes,  the  chairman  of  the  day  shall  have  a  second 
vote;  6.  When  the  vote  is  taken  by  show  of  hands,  without  a  poU  being  demanded 
as  aforesaid,  the  declaration  of  the  chairman  that  a  resolution  has  been  carried 
or  rejected  shall  be  taken  as  the  decision  of  the  meeting  without  other  proof. 

50.  A  guardian  in  the  name  of  his  ward,  a  curator  in  the  name  of  the  person 
under  his  charge,  an  attorney  in  the  name  of  his  constituent,  shall  have  the  right 
to  vote  at  the  meetings  of  the  shareholders  of  a  company  estabhshed  under 
this  Law. 

51.  All  resolutions  of  a  general  meeting,  whether  ordinary  or  extraordinary, 
of  a  company  shall  be  deemed  and  shall  have  the  effect  of  a  special  resolution  if 
the  following  conditions  have  been  observed :  1.  That  the  shareholders  of  the  company 
have  been  warned  by  a  notice  regularly  served  of  the  intention  to  submit  to  the 
meeting  the  subject  matter  of  the  said  resolution;  2.  That  the  said  resolution  has 
been  carried  by  a  majority  of  at  least  three-quarters  of  the  votes  recorded;  3.  That 
this  resolution  has  been  confirmed  by  an  absolute  majority  of  the  votes  recorded 
in  a  subsequent  general  meeting,  duly  convened  and  held  at  the  earhest  fifteen 
days  and  at  the  latest  thirty  days  after  the  meeting  at  which  the  said  resolution 
was  primarily  carried.  No  special  resolution  shall  be  valid  unless  a  copy  thereof 
under  the  seal  of  the  company  is  sent  to  the  King's  Greffier,  who  shall  register  the 
same  in  the  register  provided  for  under  article  3. 

Dividends. 

52.  The  capital  of  a  company  shall  not  be  employed  in  paying  any  dividend. 
Likewise  no  dividend  shall  be  declared  or  paid  except  out  of  the  profits  or  results 
of  the  business  and  operations  of  the  company. 

Audit  of  accounts. 

53.  Every  company  shall  at  each  annual  general  meeting  appoint  an  auditor 
or  auditors  to  hold  office  until  the  next  annual  general  meeting. 

54.  If  an  appointment  of  auditors  is  not  made  at  an  annual  general  meeting, 
the  Court  may,  on  the  application  of  a  shareholder  or  a  creditor  of  the  company, 
appoint  an  auditor  of  the  company  for  the  current  year,  and  fix  the  remuneration 
to  be  paid  to  him  by  the  company  for  his  services. 
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55.  Un  administrateur  ou  officier  de  la  soci^te  ne  pourra  en  etre  auditeur. 

56.  Les  premiers  auditeurs  de  la  soci6t6  pourront  etre  nomm6s  par  les  adminis- 
trateurs  avant  la  premiere  assemblee  g6n6rale  et  s'ils  sont  ainsi  nommes  ils  rempliront 
leurs  fonctions  jusqu'a  la  premiere  assemble  gen^rale  ordinaire  k  moins  qu'ils  ne 
soient  deposes  auparavant  par  une  resolution  des  actionnaires  en  assembMe  g^nerale 
dans  lequel  cas  les  actionnaires  pourront  a  telle  assembl6e  nommer  des  auditeurs. 

57.  Les  administrateurs  d'une  soci6t6  pourront  remplacer  tout  auditeur  dont 
la  place  deviendra  vacante  par  cas  fortuit,  mais  tant  que  dure  la  vacance  les  fonc- 
tions d'auditeur  pourront  etre  remplies  par  I'auditeur  ou  les  auditeurs  qui  survivront 
ou  qui  continueront.  La  remuneration  des  auditeurs  d'une  soci6te  sera  fixee  par 
la  societe  en  assemble  generale  avec  cette  exception,  que  la  remuneration  des 
auditeurs  nommes  avant  la  premiere  assembl6e  g^n^rale  ou  pour  remplir  une 
vacance  fortuite  pourra  etre  fixee  par  les  administrateurs.  Tout  auditeur  d'une 
societe  aura  le  droit  d'acces  en  tous  temps  aux  livres,  aux  comptes,  et  aux  titres 
de  la  societe  et  aura  le  droit  d'exiger  des  administrateurs  et  des  officiers  de  la 
societe  tels  renseignements  et  telles  explications  qui  pourront  etre  necessaires  pour 
la  gestion  des  devoirs  des  auditeurs,  et  les  auditeurs  signeront  un  certificat  au  pied 
de  la  feuille  de  balance  constatant  si  oui  ou  non  tous  leurs  devoirs  comme  auditeurs 
ont  ete  remplis,  et  feront  leur  rapport  aux  actionnaires  sur  les  comptes  qu'ils 
auront  examines  et  sur  chaque  feuille  de  balance  qui  aura  ete  soumise  k  la  soci6t6 
en  assemble  generale  pendant  leur  gestion;  et  dans  chacun  de  tels  rapports  ils 
constateront  si  a  leur  avis  la  feuille  de  balance  a  laquelle  reference  est  faite  dans 
le  rapport  est  bien  redigee  de  fa9on  a  montrer  un  etat  fidele  et  correct  des  affaires 
de  la  societe  telles  qu'eUes  se  trouvent  d'apres  les  livres  de  la  societe;  et  tel  rapport 
sera  lu  devant  la  societe  en  assemblee  generale. 

Changement  de  statuts  et  augmentation  ou  diminution  du  capital. 

58.  Toute  societe  anonyme  aura  la  faculte,  en  vertu  d'une  decision  speeiale 
de  ses  actionnaires  reunis  en  assemblee  generale  d'apporter  k  ses  statuts  tels  change- 
ments  et  modifications  qu'elle  jugera  convenables,  ou  de  faire  des  statuts  supplemen- 
taires,  ou  de  rappeler  ses  statuts  en  entier  et  y  en  substituer  d'autres;  pourvu  toute- 
fois  que  ses  changements  et  modifications  ou  tels  statuts  supplementaires  ne  soient 
pas  contraires  a  I'acte  de  societe  ni  aux  dispositions  de  la  presente  loi.  Une  copie, 
sous  le  sceau  de  la  societe,  de  tous  changements  et  modifications  apport6s  a  ses 
statuts  et  de  tous  statuts  supplementaires  confirmes  par  la  Cour  Royale  sera  enregis- 
tree  sans  delai  dans  le  registre  mentionne  a  1' article  3  et  jusqu'a  ce  que  cette  formalite 
ait  ete  remplie,  toute  decision  de  1' assemblee  generale  a  I'dgard  de  ces  statuts  demeu- 
rera  sans  effet. 

59.  Toute  societe  anonyme  aura  la  faculte,  en  vertu  d'une  decision  speeiale 
de  ses  actionnaires  reunis  en  assemblee  generale,  d'augmenter  le  montant  du  fonds 
social  enonce  dans  son  acte  de  societe  et  ce  au  moyen  de  l'6mission  d'actions  addition- 
nelles  qui  pourront  etre  de  la  meme  valeur  nominale  et  de  la  meme  nature  que  les 
actions  primitives  de  la  societe,  ou  etre  de  telle  autre  valeur  nominale  et  avoir  tels 
privileges  et  avantages  qui  pourront  etre  determines  par  la  dite  decision  speeiale. 

60.  Toute  societe  anonyme  aura  la  faculte,  en  vertu  d'une  decision  speeiale 
de  ses  actionnaires  reunis  en  assemble  generale,  de  reduire  le  montant  du  fonds 
social  enonce  dans  son  acte  de  societe,  bien  entendu  que  telle  decision  ne  viendra 
en  force  que  lorsqu'elle  aura  ete  confirmee  par  la  Cour  Royale  et  enregistree  au  Greffe. 

61.  Les  actionnaires  d'une  societe  ayant  rendu  une  decision  speeiale  pour  la 
reduction  de  son  capital  seront  tenus  de  presenter,  par  I'intermediaire  d'un  ou  de 
plusieurs  mandataires  diiment  autorises  a  cet  effet,  une  requete  k  la  Cour  Royale 
la  priant  de  confirmer  la  dite  decision;  et  sera  la  dite  requete  prealablement  publiee 
par  trois  samedis  consecutifs  dans  la  partie  officielle  de  la  Gazette  de  cette  lie,  avec 
indication  du  jour  ou  on  se  propose  de  la  presenter.  Et  ne  sera  la  dite  requete  entre- 
tenue  qu'apres  que  la  Cour  aura  entendu  les  creanciers  ou  autres  parties  opposant 
s'il  s'en  presente,  ou  a  moins  que  la  Cour  ne  soit  satisfaite  que  la  dite  decision  ne 
porte  aucune  atteinte  aux  interets  d'autrui.  Et  afin  de  mettre  la  Cour  a  meme 
de  statuer  sur  la  dite  requete  seront  le  dit  mandataire,  ou  les  dits  mandataires, 
tenus  lors  de  la  lecture  d'icelle  de  fournir  a  la  Cour  une  liste  des  creanciers  de  la  dite 
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55.  A  director  or  officer  of  the  company  shall  not  be  capable  of  being  appointed 
auditor. 

56.  The  first  auditors  of  the  company  may  be  appointed  by  the  directors 
before  the  first  general  meeting,  and  if  so  appointed  shall  hold  office  until  the  first 
annual  general  meeting  unless  previously  removed  by  a  resolution  of  the  share- 
holders in  general  meeting,  in  which  case  the  shareholders  at  such  meeting  may 
appoint  auditors. 

57.  The  directors  of  a  company  may  fill  any  casual  vacancy  in  the  office 
of  auditor,  but  while  any  such  vacancy  continues,  the  surviving  or  continuing 
auditor  or  auditors,  if  any,  may  act.  The  remuneration  of  the  auditors  of  a  company 
shall  be  fixed  by  the  company  in  general  meeting,  with  this  exception,  that  the 
remuneration  of  any  auditors  appointed  before  the  first  general  meeting,  or  to 
fill  any  casual  vacancy,  may  be  fixed  by  the  directors.  Every  auditor  of  a  company 
shall  have  a  right  of  access  at  all  times  to  the  books  and  accounts  and  vouchers 
of  the  company,  and  shall  be  entitled  to  require  from  the  directors  and  officers 
of  the  company  such  information  and  explanation  as  may  be  necessary  for  the 
performance  of  the  duties  of  the  auditors,  and  the  auditors  shall  sign  a  certificate 
at  the  foot  of  the  balance  sheet  stating  whether  or  not  all  their  requirements  as 
auditors  have  been  compUed  with,  and  shall  make  a  report  to  the  shareholders 
on  the  accounts  examined  by  them,  and  on  every  balance  sheet  laid  before  the 
company  in  general  meeting  during  their  tenure  of  office ;  and  in  every  such  report 
shall  state  whether,  in  their  opinion,  the  balance  sheet  referred  to  in  the  report 
is  properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the 
company's  affairs  as  shown  by  the  books  of  the  company,  and  such  report  shall 
be  read  before  the  company  in  general  meeting. 

Alteration  of  articles  and  increase  or  reduction  of  capital. 

58.  Every  joint  stock  company  shall  have  power,  by  virtue  of  a  special  reso- 
lution of  its  shareholders  in  general  meeting  assembled,  to  make  such  alterations 
and  modifications  in  its  articles  of  association  as  may  be  considered  expedient, 
or  to  make  additional  articles,  or  to  withdraw  its  articles  in  their  entirety  and  to 
substitute  others  in  lieu  thereof;  provided  always  that  such  alterations  and  modi- 
fications or  such  additional  articles  shall  not  be  contrary  to  the  memorandum  of 
association  nor  to  the  provisions  of  this  Law.  A  copy,  under  the  seal  of  the  company, 
of  all  alterations  and  modifications  made  in  its  articles  and  of  all  additional  articles 
confirmed  by  the  Royal  Court  shall  be  registered  without  delay  in  the  Register 
referred  to  in  article  3  and  until  this  formaUty  has  been  observed  all  resolutions 
of  a  general  meeting  in  regard  to  these  articles  shall  be  null  and  void. 

59.  Every  joint  stock  company  shall  have  power,  by  virtue  of  a  special  reso- 
lution of  its  shareholders  in  general  meeting  assembled,  to  increase  the  amount 
of  its  capital  as  specified  in  its  memorandum  of  association,  and  this  by  means 
of  the  issue  of  additional  shares  which  may  be  of  the  same  nominal  value  and  of 
the  same  nature  as  the  original  shares  of  the  company,  or  they  may  be  of  such 
other  nominal  value  and  carry  such  preferences  and  advantages  as  may  be  deter- 
mined by  the  said  special  resolution. 

60.  Every  joint  stock  company  shall  have  power,  by  virtue  of  a  special  reso- 
lution of  its  shareholders  in  general  meeting  assembled,  to  reduce  the  amount  of 
its  capital  as  specified  in  its  memorandum  of  association,  well  understood  that  no 
such  resolution  shall  come  into  operation  until  it  shall  have  been  confirmed  by  the 
Royal  Court  and  registered  at  the  Greffe. 

61.  The  shareholders  in  a  company  which  has  passed  a  special  resolution  for 
reducing  its  capital  shall  be  bound  to  present,  by  means  of  one  or  more  agents 
duly  authorized  to  do  so,  a  petition  to  the  Royal  Court  for  a  confirmation  of  the 
said  resolution;  and  the  said  petition  shall  be  previously  pubUshed  for  three  con- 
secutive Saturdays  in  the  official  part  of  the  Gazette  of  this  Island,  and  the  day  on 
which  it  is  proposed  to  present  it  shall  be  stated  therein.  The  Court  shall  not  entertain 
the  said  petition  until  the  creditors  or  other  opposing  parties,  if  they  present  them- 
selves, shall  have  been  heard  or  until  the  Court  is  satisfied  that  the  said  resolution 
shall  not  militate  against  the  interests  of  others.  And  in  order  that  the  Court  may 
be  able  to  pronounce  an  opinion  on  the  said  petition,  the  said  authorised  agent 
or  agents  shall  be  bound,  previous  to  the  reading  of  the  petition,  to  furnish  to  the 
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soci6te  indiquant  leurs  noms  et  adresses  ainsi  que  les  montants  qui  leur  sont  dus 
respectivement,  faute  de  quoi  la  dite  requete  ne  sera  prise  en  consideration. 

Transferts  d'actions. 

62.  Les  actions  des  societes  anonymes  seront  censees  biens-meubles  et  seront 
transfeirables  de  la  maniere  et  dans  la  forme  prescrite  par  les  statuts  des  societds 
dont  eUes  6manent  respectivement. 

63.  Tout  transfert  d'actions  fait  par  un  heritier  principal,  par  Texecuteur  d  un 
testament,  ou  par  tout  autre  repr^sentant  16gal,  sera  valable  malgr6  que  le  nom 
de  tel  heritier  principal,  executeur  testamentaire  ou  repr6seritant  ne  soit  pas  en- 
registre  dans  les  livres  ou  registres  de  la  sooi6te  dont  les  dites  actions  emanent, 
pourvu  que  les  autres  formalites  prescrites  pour  la  validity  des  transferts  aient 
ete  observees.  t.     ■ 

64.  Toute  societe  anonyme  sera  tenue  de  garder  un  registre  dit  «Registre  de 
Transferts*  dans  lequel  seront  inscrites  les  particularites  suivantes:  Le  nom,  I'etat 
ou  la  profession,  et  I'adresse  de  tous  et  un  chacun  de  ses  actionnaires  depuis  sa 
fondation.  Et,  vis-a-vis  le  nom  de  chaque  actionnaire:  1.  Le  nombre  des  actions 
dont  il  est  proprietaire  ou  desqueUes  il  est  responsable  avec  les  num^ros  de  telles 
actions,  et  indiquant  celles  qui  ont  ete  attribuees  en  especes,  et  celles  attribuees 
en  entier  ou  en  partie  en  raison  d'un  Equivalent  autre  que  des  especes;  2.  Les  sommes 
versees  dans  la  caisse  sociale  sur  chaque  action  avec  la  date  de  chaque  versement; 
3.  La  date  de  I'inscription  de  son  nom  dans  le  dit  registre  parmi  les  membres  ou 
actionnaires  de  la  societe;  4.  La  date  a  laquelle  cet  actionnaire  a  cess6  d'etre  pro- 
prietaire de  chacune  des  actions  inscrites  vis-k-vis  son  nom.  Toute  soci6te  qui 
omettra  ou  negligera  d'obtemperer  aux  dispositions  du  present  article  sera  passible 
d'une  amende  n'exc6dant  pas  deux  livres  sterling  par  chaque  jour  qu'elle  continuera 
k  y  contrevenir. 

Liste  annuelle. 

65.  Toute  societe  anonyme  sera  tenue,  dans  le  courant  du  mois  de  Janvier 
de  chaque  ann6e,  de  dresser  une  Uste  des  noms,  6tats  ou  professions  et  adresses 
de  toutes  les  personnes  qui,  le  premier  jour  de  Janvier  de  la  dite  ann6e,  etaient 
actionnaires  de  la  dite  societe,  et  vis-a-vis  le  nom  de  chaque  actionnaire,  le  nombre 
et  les  numeros  de  ses  actions,  et  le  montant  qui  a  ete  verse  sur  chacune  des  dites 
actions  dans  la  caisse  sociale;  la  dite  liste  contiendra  en  outre  les  renseignements 
suivants:  1°  Le  montant  du  fonds  social  avec  le  nombre  d'actions  dans  lequel  il 
est  divise,  en  distinguant  les  actions  emises  contre  especes,  et  celles  ayant  pour 
rentier  ou  pour  partie  un  equivalent  autre  que  de  1' argent;  2°  Le  nombre  des  actions 
emises  depuis  la  fondation  de  la  societe  jusqu'au  premier  Janvier  de  I'annee  dans 
laquelle  la  dite  liste  sera  dressee;  3°  Le  nombre  et  le  montant  par  action  des  appels 
de  fonds  faits  a  ses  membres  par  la  societe,  et  la  somme  totale  dont  le  versement 
dans  la  caisse  sociale  a  ete  demand^  au  moyen  des  dits  appels  de  fonds;  4°  Le  mon- 
tant re5U  par  la  societe  en  vertu  des  dits  appels  de  fonds;  5°  Le  montant  encore 
exigible  par  la  societe  au  moyen  d'autres  appels  de  fonds;  6°  Les  noms  et  adresses 
des  personnes  qui,  a  la  date  du  rapport,  sont  administrateurs  de  la  societe;  7°  L'adresse 
actueUe  du  bureau  officiel  de  la  societe.  Et  dans  le  cas  ou,  par  les  statuts  de  la 
societe,  la  penalite  encourue  par  les  actionnaires  qui  nEgUgeraient  de  se  conformer 
aux  conditions  du  versement  du  montant  de  leurs  actions  est  la  confiscation  des 
dites  actions.  La  dite  Uste  contiendra :  a)  Le  nombre  des  actions  dont  la  confiscation 
a  ete  prononcee;  b)  La  somme  totale  regue  par  la  societe  sur  les  dites  actions  avant 
la  confiscation;  c)  La  somme  re9ue  par  la  societe  au  moyen  de  la  vente  des  dites 
actions  apres  conJfiscation.  Ce  memoire  sera  enregistre  dans  un  registre  tenu  a  cet 
effet  par  la  societe,  et  une  copie  sous  le  sceau  de  la  societe  en  sera  remise  dans  le 
temps  specifie  au  commencement  de  cet  article  au  Greffier  du  Roi  et  demeurera 
logee  au  Greffe.  II  sera  paye  au  Greffier  pour  chaque  liste  ainsi  deposee  un  honoraire 
de  cinq  chelins. 

66.  Toute  societe  qui  neghgera  ou  omettra  de  dresser  et  enregistrer,  et  de 
remettre  au  Greffier  une  liste  ou  memoire  en  confonnite  de  I'article  precedent, 
sera  passible  d'une  amende  n'excedant  pas  deux  hvres  stg.  par  chaque  jour  qu'eUe 
continuera  a  y  contrevenir  apres  le  trente-et-un  Janvier  de  chaque  annee  respective- 
ment, et  pourra  la  societe  etre  dissoute  par  la  Cour  aux  fins  de  I'article  72  dans  un 
delai  d'un  mois  depuis  le  trente  et  un  Janvier  d'aucune  annee,  et  depuis  1' envoi  d'un 
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Court  a  list  of  the  creditors  of  the  said  company  indicating  their  names  and  addresses 
as  well  as  the  amounts  which  are  respectively  due  to  them,  failing  which  the  said 
petition  shall  not  be  taken  into  consideration. 

Transfer  of  slmres. 

62.  Shares  in  joint  stock  companies  shall  be  deemed  personal  estate  and  shall 
be  transferable  in  such  manner  and  form  as  shall  be  prescribed  by  the  articles  of 
the  company  issuing  the  same. 

63.  All  transfers  of  shares  made  by  a  principal  heir  (heritier  principal),  by 
the  executor  of  a  will  or  by  any  other  lawful  representative  shall  be  valid  notwith- 
standing that  the  name v  of  such  principal  heir,  executor,  or  representative,  may 
not  be  registered  on  the^  books  or  registers  of  the  company  issuing  such  shares, 
provided  that  the  other  formaUties  prescribed  for  the  validity  of  transfers  be  ob- 
served. 

64.  Every  joint  stock  company  shall  be  bound  to  keep  a  register  called  '  'Register 
of  Transfers,"  in  which  the  following  particulars  shall  be  recorded:  The  names, 
rank,  or  professions,  and  the  addresses  of  all  and  every  one  of  its  shareholders  siace 
the  formation  of  the  company.  And  against  the  name  of  each  shareholder:  1.  The 
number  of  shares  of  which  he  is  proprietor  or  for  which  he  is  responsible,  with  the 
numbers  of  such  shares,  indicating  those  which  have  been  allotted  for  cash  and 
those  which  have  been  allotted  in  whole  or  in  part  for  a  consideration  other  than 
cash;  2.  The  amount  paid  up  on  each  share  and  the  date  of  each  payment;  3.  The 
date  of  the  inscription  of  such  shareholder's  name  on  the  said  register  of  the  members 
or  shareholders  in  the  company;  4.  The  date  on  which  such  shareholder  ceased 
to  be  the  proprietor  of  each  of  the  shares  recorded  against  his  name.  Every  com- 
pany which  shall  omit  or  neglect  to  observe  the  provisions  of  this  article  shall  be 
liable  to  a  fine  not  exceeding  two  pounds  sterhng  for  each  day  during  which  this 
article  is  contravened. 

Annual  list. 

65.  Every  joint  stock  company  shall  be  bound  to  prepare  during  the  month 
of  January  of  each  year  a  hst  of  the  names,  rank  or  professions,  and  addresses  of 
all  those  persons  who,  on  the  first  day  of  January  of  that  same  year,  were  share- 
holders in  the  said  company,  and  opposite  the  name  of  each  shareholder  the  number 
of  and  the  numbers  of  his  shares  and  the  amount  paid  up  on  each  share;  the  said 
hst  shall  contain  further  the  following  particulars:  1.  The  amount  of  capital  and 
the  number  of  shares  into  which  it  is  divided,  distinguishing  those  which  have 
been  issued  for  cash  and  those  having  been  allotted  in  whole  or  in  part  for  a  con- 
sideration other  than  cash;  2.  The  number  of  shares  issued  since  the  formation 
of  the  company  up  to  the  first  day  of  January  of  the  year  in  which  the  said  list  is 
drawn  up;  3.  The  number  of  calls  made  and  the  amount  per  share  of  each  call  by 
the  company  on  its  mem.bers  and  the  total  amount  of  capital  which  has  been  called 
up  for  payment  by  means  of  such  calls ;  4.  The  amount  received  by  the  said  company 
on  the  said  calls  of  capital;  5.  The  amount  still  payable  to  the  said  company  on 
further  calls  of  capital;  6.  The  names  and  addresses  of  the  persons  who,  at  the 
date  of  the  report,  are  directors  of  the  company;  7.  The  actual  address  of  the  registered 
office  of  the  company.  And  in  cases  where,  under  the  articles  of  the  company, 
the  penalty  incurred  by  shareholders  who  neglect  to  conform  to  the  conditions 
of  payment  of  the  amount  of  their  shares  is  the  confiscation  of  those  shares,  the 
said  list  shall  contain:  a)  The  number  of  shares  which  have  been  declared  confiscated; 

b)  The  total  amount  received  by  the  company  on  such  shares  before  confiscation; 

c)  The  amount  received  by  the  company  from  the  sale  of  such  shares  after  con- 
fiscation. This  hst  shall  be  registered  in  a  register  kept  for  this  purpose  by  the 
company,  and  a  copy  of  the  same,  under  the  seal  of  the  company,  shall  be  delivered 
within  the  time  specified  at  the  commencement  of  this  article  to  the  King's  Greffier 
and  shall  remain  deposited  at  the  Greffe.  For  each  hst  so  deposited  the  Greffier 
shall  be  paid  a  fee  of  five  shilhngs. 

66.  Every  company  which  shall  neglect  or  omit  to  draw  up  and  register  or 
to  deliver  to  the  Greffier  a  list  in  conformity  with  the  preceding  article  shall  be 
liable  to  a  fine  not  exceeding  two  pounds  sterling  for  each  day  during  which  such 
default  continues  after  the  thirty-first  day  of  January  of  each  year  respectively,  and 
the  company  may  be  wound  up  as  provided  by  article  72  within  the  period  of  one 
month  from  the  thirty-first  day  of  January  of  any  year,  and  after  the  Greffier 
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avis  expedie  par  voie  postale  au  bureau  enregistre  ou  au  g6rant  de  la  soci6t6  par  le 
Greffier  demandant  la  remise  de  la  dite  liste  ou  m^moire.  Dans  ce  cas  le  Greffier 
proc6dera  comme  est  porte  aux  articles  11  et  14. 

Avis  et  mandats. 

67.  Toute  societe  etablie  sous  la  pr&ente  loi  aura  la  faculte,  au  moyen  d'une 
procuration  ou  mandat  sous  son  sceau,  de  nommer  et  constituer,  avec  des  pouvoirs 
g^n^raux  ou  sp6ciaux,  telles  personnes  qu'elle  jugera  convenables  pour  la  repre- 
senter  et  agir  en  son  nom  partout  ailleurs  que  dans  cette  ile,  et  tous  actes,  faits 
et  executes  en  son  nom  par  tels  procureurs  et  mandataires  dans  les  limites  des 
pouvoirs  qui  leur  auront  ete  confife,  seront  valables  et  obligatoires  a  I'^gard  de 
la  societe  qui  les  aura  nommes.  En  outre  le  sceau  de  la  soci6te  la  procuration  ou  le 
mandat  devra  etre  revetu  de  la  signature  d'au  moins  un  des  administrateurs  et 
du  secretaire. 

68.  Tous  avis,  documents,  et  pieces  (excepte  ceux  qui  en  vertu  des  dispositions 
de  la  presente  loi  doivent  etre  sous  le  sceau  de  la  societe),  pourront  etre  valides 
pour  et  au  nom  d'une  societe  etablie  sous  la  pr6sente  loi,  par  la  signature  d'au  moins 
un  de  ses  administrateurs  ou  gerants  ou  de  toute  autre  personne  dument  autoris^e 
a  representor  la  societe. 

69.  Lorsque  des  avis  notifications  ou  autres  pieces  seront  envoyes  a  une  societe 
par  la  poste  aux  lettres,  ils  devront  en  tous  cas  etre  adress^s  au  bureau  public  de 
cette  society  et  etre  affrancliis.  Ils  seront  censes  etre  arrives  a  leur  adresse  trois 
jours  apres  celui  auquel  ils  auront  6te  mis  a  la  poste  aux  lettres ;  et  pour  en  constater 
I'envoi,  il  suffira  d'etablir  la  date  de  la  mise  a  la  poste  aux  lettres,  I'adresse  et  le 
fait  de  I'affrancliissement. 

70.  Lorsqu'une  societe  se  servira  de  la  poste  pour  envoyer  des  avis  de  con- 
vocation, ou  autre  avis,  pieces  et  documents,  ils  devront  en  tous  cas  etre  affranchis; 
pour  en  prouver  I'envoi,  il  suffira  d'etablir  la  date  de  la  mise  k  la  poste  aux  lettres, 
i'adresse  et  I'affranchissement. 

Dissolution  volontaire. 

71.  Toute  societe  constitute  sous  la  presente  loi  pourra  etre  liquid^e  volontaire- 
ment:  a)  Lorsque  la  p6riode  fixee  dans  les  statuts  comme  la  duree  de  la  soci6te 
a  expire  ou  lorsqu'un  evenement  est  arriv6  a  I'occasion  duquel  il  est  stipule  dans 
les  statuts  que  la  society  sera  dissoute,  et  que  la  society  en  assemble  g^nerale  a 
rendu  une  decision  a  I'effet  que  la  societe  sera  liquidee  volontairement :  b)  Lorsque 
la  societe  a  rendu  une  decision  speciale  a  I'effet  que  la  societe  sera  liquidee  volon- 
tairement. 1°  La  liquidation  volontaire  d'une  societe  sera  cens6e  commencer  k 
I'^poque  ou  la  decision  sanctionnant  telle  liquidation  aura  6t6  rendue;  2°  Toute 
society  liquidee  volontairement  cessera  des  le  commencement  de  telle  liquidation 
de  gerer  ses  affaires  excepte  pour  tout  ce  qui  est  necessaire  pour  la  liquidation, 
et  tous  transferts  d'actions  excepte  ceux  faits  aux  liquidateurs  ou  autoris^s  par 
eux  seront  nuls,  mais  I'etat  corporel  de  la  societe  et  tous  ses  pouvoirs  corporels 
continueront  nonobstant  qu'il  soit  autrement  pourvu  dans  les  statuts,  jusqu'a  ce 
que  ses  affaires  auront  ete  liquidees;  3°  Tout  avis  d'une  decision  speciale  k  I'effet 
de  liquider  une  societe  volontairement  sera  fait  par  le  moyen  d'une  annonce  dans 
la  partie  officielle  de  la  Gazette  de  Guernesey;  4°  La  liquidation  volontaire  d'une 
societe  aura  les  effets  suivants :  a)  L'actif  de  la  societe  sera  apres  paiement  des  dettes, 
a  moins  qu'il  soit  autrement  pourvu  par  les  statuts  de  la  socilte,  divis6  parmi  les 
actionnaires  suivant leurs droits  et  interets  dans  la  societe;  b)  Un liquidateur  ou  des 
liquidateurs  seront  nommes  pour  liquider  les  affaires  de  la  societe  et  pour  partager 
l'actif;  c)  La  society  en  assemblee  generale  nommera  telle  personne  ou  teUes  per- 
sonnes qu'elle  croira  necessaires  pour  etre  liquidateur  ou  liquidateurs  et  fixera  les 
honoraires  qu'ils  recevront;  d)  S'il  n'y  a  qu'un  seul  liquidateur  nomme,  toutes 
les  conditions  contenues  dans  cet  article  de  la  loi  lui  seront  applicables;  e)  Lors 
de  la  nomination  des  liquidateurs  tous  les  pouvoirs  des  administrateurs  cesseront 
a  moins  que  la  societe  en  assemblee  generale  ou  les  liquidateurs  autorisent  la  con- 
tinuation de  leurs  pouvoirs;  f)  Lorsqu'il  y  a  plusieurs  liquidateurs  nomm6s,  tous 
pouvoirs  conf^res  par  cet  article  de  la  loi  pourront  etre  exerces  par  un  seul  ou  plusieurs 
d'entre  eux,  et  ce  de  la  maniere  reglee  lors  de  leur  nomination,  et  k  d6faut  de  tels 
r6glements  par  aucun  nombre  d'entre  eux  pourvu  qu'ils  ne  soient  pas  moins  de 
deux;  g)  Les  liquidateurs  pourront  exercer  tous  les  pouvoirs  accordds  aux  liquida- 
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shall  have  forwarded  a  notice  by  post  to  the  registered  office  or  to  the  manager 
of  the  company  demanding  the  transmission  of  the  said  list  or  memorandum.  In 
this  case  the  Greffier  shall  proceed  in  accordance  with  articles  11  and  14. 

Notices  and  mandates. 

67.  Every  company  estabhshed  under  this  Law  shall  have  the  power,  by 
means  of  a  power  of  attorney  or  mandate  under  its  seal,  to  nominate  and  appoint 
with  general  or  special  powers  such  persons  as  it  may  deem  advisable  to  represent 
and  act  in  its  name  as  well  elsewhere  as  in  this  Island,  and  all  acts  made  and  executed 
in  the  company's  name  by  such  attorneys  or  mandatories  within  the  limits  of  the 
powers  vested  in  them  shall  be  vahd  and  binding  on  the  company  making  the  ap- 
pointment. In  addition  to  the  company's  seal,  the  power  of  attorney  or  mandate 
must  be  signed  by  at  least  one  of  the  directors  and  by  the  secretary. 

68.  All  notices,  deeds,  and  documents  (except  those  which  as  required  by  the 
provisions  of  this  Law,  must  be  under  the  seal  of  the  company)  shall  be  valid  for 
and  in  the  name  of  a  company  established  under  this  Law  if  signed  by  at  least 
one  of  its  directors  or  managers  or  by  any  other  person  duly  authorised  to  represent 
the  company. 

69.  Whenever  notices  or  other  documents  shall  be  sent  to  a  company  by  post 
they  shall  in  every  case  be  addressed  to  the  pubhc  office  of  that  company  and  the 
postage  must  be  prepaid.  They  shall  be  deemed  as  delivered  three  days  after  that 
on  which  they  were  posted;  and  to  prove  the  sending  of  the  documents  it  shall 
suffice  to  prove  the  date  of  posting,  the  address  thereon,  and  the  fact  of  the  pre- 
payment of  the  postage. 

70.  Whenever  a  company  shall  send  by  post  notices  convening  meetings  or 
other  notices,  deeds  or  documents,  the  postage  must  be  prepaid  in  every  case; 
to  prove  the  sending  of  the  documents  it  shall  suffice  to  prove  the  date  of  posting, 
the  address  thereon,  and  the  fact  of  the  prepayment  of  the  postage. 

Voluntary  winding-up. 

71.  A  company  under  this  Law  may  be  wound  up  voluntarily:  a)  Whenever 
the  period  fixed  for  the  duration  of  the  company  has  expired,  or  whenever  the 
event  occurs  upon  the  occurrence  of  which  it  is  provided  by  the  articles  of  association 
that  the  company  is  to  be  dissolved,  and  that  the  company  in  general  meeting 
has  passed  a  resolution  requiring  the  company  to  be  wound  up  voluntarily;  b)  When- 
ever the  company  has  passed  a  special  resolution  requiring  the  company  to  be 
wound  up  voluntarily.  1.  A  voluntary  winding-up  of  a  company  shall  be  deemed 
to  commence  at  the  time  of  the  passing  of  the  resolution  authoriziag  such  winding-up ; 
2.  Whenever  a  company  is  wound  up  voluntarily  the  company  shall,  from  the  date 
of  the  commencement  of  such  winding-up,  cease  to  carry  on  its  business  except 
in  so  far  as  may  be  required  for  the  winding-up  thereof,  and  all  transfers  of  shares 
except  transfers  made  to  or  with  the  sanction  of  the  liquidators  or  authorized  by 
them,  shall  be  void,  but  the  corporate  state  of  the  company  and  all  its  corporate 
powers  shall,  notwithstanding  it  is  otherwise  provided  by  its  regulations,  continue 
until  the  affairs  are  wound  up;  3.  Notice  of  any  special  resolution  for  winding  up 
a  company  voluntarily  shall  be  given  by  an  announcement  in  the  official  part  of 
the  Gazette  de  Guernesey;  4.  The  following  consequences  shall  ensue  upon  the  volun- 
tary winding-up  of  a  company :  a)  The  property  of  the  company  shall,  after  payment 
of  debts,  unless  it  be  otherwise  provided  by  the  regulations  of  the  company,  be 
distributed  amongst  the  shareholders  according  to  their  rights  and  interests  in  the 
company;  b)  Liquidators  shall  be  appointed  for  the  purpose  of  winding  up  the 
affairs  of  the  company  and  distributing  the  property;  c)  The  company  in  general 
meeting  shall  appoint  such  person  or  persons  as  it  thinks  fit  to  be  a  liquidator  or 
liquidators  and  may  fix  the  remuneration  to  be  paid  him  or  them ;  d)  If  one  person 
only  is  appointed,  all  the  provisions  herein  contained  in  reference  to  several 
liquidators  shall  apply  to  him;  e)  Upon  the  appointment  of  liquidators  all  the  power 
of  the  directors  shall  cease,  except  in  so  far  as  the  company  in  general  meeting 
or  the  liquidators  may  sanction  the  continuance  of  such  powers ;  f )  When  several 
liquidators  are  appointed,  every  power  hereby  given  may  be  exercised  by  such 
one  or  more  of  them,  as  may  be  determined  at  the  time  of  their  appointment,  or 
in  default  of  such  determination  by  any  number  not  less  than  two ;  g)  The  liquidators 
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teuTS  nommes  par  la  Cour;  h)  Les  liquidateurs  paieront  les  dettes  de  la  soci6t^ 
et  en  partageront  I'actif  parmi  les  actioimaires  suivant  leurs  droits  et  int^rets  respec- 
tifs  dans  la  society.    Toute  soci6t6  qui  est  sur  le  point  ou  qui  est  en  train  d'etre 
liquidee  volontairement  pourra  par  une  decision  sp6ciale  conferer  aux  cr6anciers 
de  la  societe  ou  a  aucun  comit6  d'eux  le  pouvoir  de  nommer  des  liquidateurs  et  de 
remplacer  ceux  qui  sont  demissionnaires,  ou  pourra  par  une  pareiUe  decision  faire 
aucun  arrangement  par  rapport  aux  pouvoirs  des  liquidateurs  et  la  maniere  dans 
laqueUe  ces  pouvoirs  seront  exerces.    Tout  acte  ainsi  fait  par  les  cr6anciers  aura 
le  meme  effet  que  s'il  avait  6te  fait  par  la  society  eUe-meme.   i)  Tout  arrangement 
fait  entre  une  society  qui  est  sur  le  point  ou  qui  est  en  train  d'etre  liquidee  volon- 
tairement et  ses  creanciers  sera  valable  s'il  est  sanctionne  par  une  decision  sp^ciale 
de  la  soci6te  et  par  les  creanciers  representant  trois  quarts  de  la  totalite  des  crean- 
ciers, sujet  toutefois  au  droit  d'appel  comme  est  port6  dans  I'article  qui  suit;  j)  Tout 
cr6ancier  ou  actionnaire  d'une  societe  laqueUe  aura  en  vertu  des  articles  pr6c6dents 
fait  un  arrangement  avec  ses  creanciers  pourra,  dans  les  trois  semaines  qui  suivront 
la  date  de  I'accomplissement  de  tel  arrangement,  faire  appel  a  la  Cour  et  la  Cour 
pourra  changer,  confirmer  ou  annuler  tel  arrangement.   Tout  liquidateur  ou  action- 
naire d'une  soci6te  qui  est  en  train  d'etre  liquidee  volontairement  pourra  faire 
appel  a  la  Cour  sur  toute  question  concernant  la  liquidation;  k)  Les  liquidateurs 
d'une  societe  qui  est  en  train  d'etre  liquidee  volontairement  pourront  lors  n^cessaire 
convoquer  une  assemblee  gen^rale  des  actionnaires,  et  dans  le  cas  ou  la  liquidation 
continuera  plus  d'une  annee  ils  seront  tenus  a  la  fin  de  la  premiere  annee  et  de  toute 
annee  subsequente  de  convoquer  une  assemblee  generate  k  laquelle  assemblee  ils 
presenteront  aux  actionnaires  un  etat  de  leur  gestion  pendant  1' annee  precedente; 
1)  Tout  liquidateur  decede  ou  d^missionnaire  sera  sujet  a  tout  arrangement  fait 
avec  les  creanciers  remplaces  par  la  societe  reunie  en  assemblee  generale,  laquelle 
assemblee  pourra  etre  convoqu6e  par  les  autres  liquidateurs,  s'il  y  en  a,  ou  par 
aucun  actionnaire  de  la  societe;  m)  Dans  le  cas  ott  aucun  liquidateur  n'a  et6  nomm6 
la  Cour  pourra  sur  la  demande  d'un  actionnaire  de  la  societe  nommer  un  ou  plusieurs; 
n)  Lorsque  les  affaires  de  la  soci6te  sont  completement  liquid^es,  les  liquidateurs 
dresseront  un  6tat  demontrant  tons  les  details  de  la  liquidation,  et  ensuite  ils  con- 
voqueront  une  assemblee  generale  de  la  societe  a  laqueUe  assemblee  le  dit  etat 
sera  presents  et  discute;  o)  Les  liquidateurs  feront  un  rapport  au  Greffier  de  la 
Cour  Eoyale  que  la  susdite  assemble  generale  a  et6  dument  tenue  et  la  date  k  la- 
queUe eUe  a  ete  tenue,  et  a  partir  de  trois  mois  de  la  date  de  I'enregistrement  du  dit 
rapport,  la  societe  sera  cens6e  dissoute;  p)  Tons  frais  et  d6bours  encourus  dans  la 
liquidation  d'une  societe  y  compris  les  honoraires  des  liquidateurs  seront  une  pre- 
ference sur  I'actif  de  la  societe;  q)  Une  decision  speciale  rendue  par  les  actionnaires 
d'une  societe  a  I'effet  de  la  faire  liquider  volontairement  n'empechera  pas  un  des 
actionnaires  ou  un  des  creanciers  de  s'adresser  k  la  Cour  demandant  que  teUe  soci6t6 
soit  liquidee  par  la  Cour,  et  dans  le  cas  ou  la  Cour  accorde  la  demande  les  regies 
ci-apres  prescrites  par  rapport  k  la  Uquidation  compulsoire  d'une  soci6t6  par  la 
Cour  seront  observees. 


Dissolution  compulsoire. 
72.  Toute  societe  pourra  etre  dissoute  par  la  Cour  sous  les  circonstances 
suivantes:  1°  Lorsque  la  societe  a  rendu  une  decision  speciale  demandant  la  dis- 
solution de  la  societe;  2°  Lorsque  la  societe  n'a  pas  commenc6  ses  operations  dans 
l^espace  d'un  an  depuis  son  enregistrement,  ou  a  suspendu  ses  operations  pendant 
lespace  d'un  an;  3°  Lorsque  le  nombre  des  actionnaires  de  la  society  se  trouve 
reduit  k  moins  de  sept;  4°  Lorsque  la  soci^t^  ne  pent  pas  payer  ses  dettes.  Une 
societe  sera  censee  ne  pouvoir  payer  ses  dettes:  a)  Lorsque  la  socidte  doit  k  un 
creanoier  une  somme  excedant  cinquante  Uvres  sterUng  et  que  ce  cr6ancier  a  servi 
une  si^iification,  par  le  Sergeant  du  Roi,  au  bureau  de  la  soci^t^,  demandant  paie- 
ment  de  sa  dette,  et  que  la  societe  a,  pendant  I'espace  de  trois  semaines  depuis 
service  de  la  dite  signification,  omis  et  negUge  de  payer  la  dite  dette  ou  d'en  donner 
une  garantie  suffisante  k  la  satisfaction  du  cr6ancier;  b)  Lorsqu'il  est  prouv6  k  la 
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may,  without  the  sanction  of  the  Court,  exercise  all  powers  given  to  the  official 
hquidator;  h)  The  Kquidators  shall  pay  the  debts  of  the  company,  and  adjust  the 
rights  of  the  contributories  amongst  themselves.  A  company  about  to  be  wound 
up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily  may,  by  an  extra- 
ordinary resolution,  delegate  to  its  creditors  or  to  any  committee  of  its  creditors 
the  power  of  appointing  liquidators  or  any  of  them,  and  supplying  any  vacancies 
in  the  appointment  of  Uquidators,  or  may  by  a  like  resolution  enter  into  any 
arrangement  with  respect  to  the  powers  to  be  exercised  by  the  liquidators  and 
the  manner  in  which  they  are  to  be  exercised;  and  any  act  done  by  the  creditors, 
in  pursuance  of  such  delegated  power,  shall  have  the  same  effect  as  if  it  had  been 
done  by  the  company ;  i)  Any  arrangement  entered  into  between  a  company  about 
to  be  wound  up  voluntarily,  and  its  creditors,  shall  be  binding  on  the  company 
if  sanctioned  by  an  extraordinary  resolution,  and  on  the  creditors  if  acceded  to  by 
three-fourths  in  number  and  value  of  the  creditors,  subject  to  such  right  of  appeal 
as  is  hereinafter  mentioned;  j)  Any  creditor  or  shareholder  of  a  company  that  has 
in  manner  aforesaid  entered  into  any  arrangement  with  its  creditors  may,  within 
three  weeks  from  the  date  of  the  completion  of  such  arrangement,  appeal  to  the 
Court  against  such  arrangement,  and  the  Court  may  thereupon  as  it  thinks  amend, 
vary,  or  confirm  the  same.  Any  hquidator  or  shareholder  of  a  company  which  is 
about  to  be  wound  up  voluntarily  may  appeal  to  the  Court  on  any  question  con- 
cerning the  winding-up;  k)  Where  a  company  is  being  wound  up  voluntarily  the 
hquidators  may  summon  a  general  meeting  of  the  shareholders,  and  in  the  event 
of  the  winding-up  continuing  for  more  than  one  year  they  shall  summon  a  general 
meeting  at  the  end  of  the  first  year  and  of  each  succeeding  year,  and  shall  lay  before 
the  shareholders  at  such  meeting  an  account  showing  their  acts  and  deahngs  and 
the  maimer  in  which  the  winding-up  has  been  conducted  during  the  preceding  year; 
1)  If  any  vacancy  occurs  through  the  death  or  resignation  of  a  Uqviidator  the  com- 
pany in  general  meeting  may,  subject  to  any  arrangement  made  with  the  creditors, 
fill  up  such  vacancy,  and  a  general  meeting  for  the  purpose  may  be  convened  by 
the  continuing  hquidators,  if  any,  or  by  any  shareholder  of  the  company;  m)  If  for 
any  cause  whatever  there  is  no  hquidator,  the  Court  may,  on  the  application  of  a 
shareholder,  appoint  a  hquidator  or  hquidators;  n)  As  soon  as  the  affairs  of  the 
company  are  fully  wound  up,  the  Uquidators  shall  make  up  an  account  showing 
the  manner  in  which  such  winding-up  has  been  conducted  and  the  property  of 
the  company  disposed  of;  and  thereupon  they  shall  call  a  general  meeting  of  the 
company  for  the  purpose  of  having  the  account  laid  before  them  and  hearing  any 
explanation  that  may  be  given  by  the  liquidators;  o)  The  hquidators  shall  make 
a  return  to  the  Greffier  of  the  Royal  Court  of  such  meeting  having  been  held  and 
of  the  date  at  which  the  same  was  held,  and  on  the  expiration  of  three  months 
from  the  date  of  the  registration  of  such  return  the  company  shall  be  deemed  to 
be  dissolved;  p)  All  costs  and  charges  incurred  in  the  volimtary  winding-up  of  a 
company,  including  the  remuneration  of  the  hquidators,  shall  be  payable  out  of 
the  assets  of  the  company;  q)  A  special  resolution  passed  by  the  shareholders  of 
a  company  with  regard  to  the  voluntary  winding-up  of  such  company,  shall  not 
prevent  any  of  the  shareholders  or  creditors  to  apply  to  the  Court  asking  that  such 
company  be  wound  up  by  the  Court;  and  when  the  Court  grants  the  request  the 
following  rules  haviag  reference  to  the  compulsory  winding-up  of  a  company  by 
the  Court  shall  be  observed. 

Compulsory  winding-up. 
72.  Any  company  may  be  wound  up  by  the  Court  under  the  following  cir- 
cumstances: 1.  Whenever  the  company  has  passed  a  special  resolution  requiring 
the  company  to  be  wound  up;  2.  Whenever  the  company  does  not  commence  its 
business  within  a  year  from  its  registration  or  has  suspended  its  business  for  the 
space  of  a  whole  year;  3.  Whenever  the  number  of  shareholders  in  the  company 
is  less  than  seven ;  4.  Whenever  the  company  is  unable  to  pay  its  debts.  A  company 
shall  be  deemed  to  be  unable  to  pay  its  debts :  a)  Whenever  the  company  is  indebted 
to  a  creditor  in  a  sum  exceeding  fifty  pounds  sterling  and  this  creditor  has,  by  the 
King's  Sergeant,  served  a  demand  at  the  office  of  the  company  requiring  the  pay- 
ment of  the  debt,  and  the  company  has  for  the  space  of  three  weeks  following  the 
service  of  such  demand  omitted  or  neglected  to  pay  the  said  debt  or  to  give  security 
for  the  same  to  the  satisfaction  of  the  creditor;  b)  Whenever  it  is  proved  to  the 

II* 
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satisfaction  de  la  Cour  que  la  societe  est  incapable  de  payer  ses  dettes.  5°  Lorsque 
la  societe  a  omis  d'obtemperer  aux  dispositions  des  articles  11,  14,  ou  66  telle  omission 
etant  notifiee  a  la  Cour  par  le  Greffier;  6°  Dans  le  cas  prevu  par  1' article  44;  7°  Lors- 
que la  Cour  le  jugera  juste  et  equitable. 

73.  Toute  application  pour  la  dissolution  d'une  societe  sera  faite  par  le  moyen 
d'une  requete  adressee  k  la  Cour  Ordinaire.  La  requete  pourra  etre  presentee  par 
la  societe  eUe-meme,  par  un  ou  plusieurs  des  actionnaires  ou  creanciers  de  la  societe 
ou  autres  personnes  interessees,  et  tout  acte  passe  par  la  Cour  sur  la  dite  requete 
operera  en  faveur  de  tous  les  creanciers  de  la  societe  de  meme  maniere  que  si  la 
dite  requete  avait  ete  presentee  par  tous  les  creanciers  de  la  societe. 

74.  La  Cour,  lors  de  la  presentation  d'une  requete  pour  la  dissolution  d'une 
societe,  pourra,  sur  I'application  d'un  ou  de  plusieurs  des  creanciers  de  la  societe, 
surseoir  aucune  action  ou  procedure  quelconque  intentee  contre  la  societe,  et  ce 
sous  teUes  conditions  qu'il  plaira  a  la  Cour  ordonner.  Pourra  la  Cour  aussi  nommer 
un  liquidateur  provisoire  pour  surveiUer  et  s'assurer  des  proprietes  et  effets  de  la 
societe. 

75.  Lors  de  1' audition  de  la  requete  pour  la  dissolution  d'une  societe,  la  Cour 
pourra  la  renvoyer  et  mettre  les  petitionnaires  aux  frais,  ou  passer  aucun  autre 
acte  qu'eUe  croira  equitable.  La  Cour,  apres  avoir  passe  un  acte  ordonnant  la  dis- 
solution d'une  societe,  procedera  de  suite  a  nommer  un  liquidateur  ou  des  liquida- 
teurs  qui  seront  presentes  par  les  petitionnaires,  ou  faute  a  eux  d'en  presenter, 
pourra  la  Cour  en  nommer  un  ou  plusieurs,  bien  entendu  que  la  Cour  se  reserve 
dans  tous  les  cas  le  droit  d'examiner  si  celui  ou  ceux  qui  sont  presentes  sont  qualifies 
pour  etre  nommes  liquidateurs,  et  d'exiger  des  liquidateurs  telle  caution  qu'elle 
trouvera  convenable,  et  d'ordonner  que  tous  argents  re9us  par  le  liquidateur  seront 
par  lui  payes  au  credit  d'un  compte  special  dans  une  banque  approuvee  par  la 
Cour.  Tout  liquidateur  ainsi  nomme  par  la  Cour  sera  assermente,  et  aura  le  pouvoir: 
a)  D'in tenter  ou  de  defendre  toute  action  civile  pour  et  au  nom  de  la  societe;  b)  De 
conduire  le  commerce  de  la  societe  pourvu  qu'il  soit  necessaire  de  le  faire  en  liqui- 
dant  la  societe;  c)  De  faire  des  appels  de  fonds,  signer  tous  re9us  ou  autres  documents 
pour  et  au  nom  de  la  societe,  et  pour  cet  objet  de  se  servir  du  sceau  de  la  societe 
lorsque  necessaire  et  faire  tout  acte  en  tant  qu'il  concerne  la  liquidation  de  la  societe; 
d)  De  faire  tout  acte  qui  sera  autorise  par  la  Cour. 

76.  Tout  liquidateur  nomme  par  la  Cour  pent  donner  sa  demisssion  ou  pourra 
etre  destitue  de  son  office  par  la  Cour,  et,  dans  ces  cas,  la  Cour  nommera  un  autre 
liquidateur  a  sa  place. 

77.  Lorsque  le  liquidateur  aura  fait  rentrer  tout  I'actif  de  la  societe,  il  sera 
tenu  de  mettre  une  cause  devant  la  Cour  pour  autoriser  un  Commis  de  Justice 
pour  passer  au  vide  de  ses  comptes,  et  pour  partager  les  fonds  qu'il  pourra  avoir 
entre  mains  provenant  des  meubles  et  immeubles  de  la  soci6te.  Ensuite  le  Commis 
examinera  et  verifiera  les  comptes  et  fixera  un  jour  auquel  il  sera  precede  a  con- 
stater  des  demandes  et  preferences  respectives  des  creanciers  et  un  jour  pour  par- 
tager I'actif  de  la  societe ;  bien  entendu  qu'il  ne  sera  procede  au  dit  partage  qu'apres 
que  connaissance  publique  aura  ete  donnee  du  jour  fixe  par  le  Commis  pour  I'effet, 
par  deux  samedis  consecutifs  dans  la  Gazette  officielle  fran9aise  de  cette  ile  et  dans 
tout  autre  journal  que  le  liquidateur  croira  necessaire.  Si  aucune  demande  est 
contestee,  le  Commis  renverra  la  decision  de  telle  demande  a  la  Cour.  Le  liquidateur 
pourra  toutefois  en  suivant  les  memes  formalites  partager  telle  partie  de  I'actif 
de  la  societe  qu'il  jugera  a  propos. 

78.  Dans  les  quinze  jours  qui  suivront  le  partage  de  I'actif  de  la  societe  le 
liquidateur  sera  tenu  de  mettre  une  cause  devant  la  Cour  la  suppliant  de  declarer 
la  societe  dissoute.  A  partir  du  jour  ou  la  societe  sera  dissoute,  soit  de  plein  droit, 
soit  par  liquidation  volontaire  ou  par  liquidation  forcee,  la  societe  ne  pourra  entre- 
prendre  d'operations  ni  contractor  de  dettes  ni  d'obligations.  Si  un  membre  ou 
des  membres  de  la  societe  font  aucun  acte  en  contravention  du  present  article,  celui-ci 
ou  ceux-ci  seront  personneUement  responsables  de  tel  acte. 

79.  Lorsque  durant  la  liquidation  d'une  societe  sous  cette  Loi  il  parait  qu'au- 
cune  personne  qui  a  pris  part  dans  I'etablissement  ou  promotion  de  la  compagnie 
ou  qu'aucun  administrateur,  gerant,  liquidateur,  ou  autre  officier  de  la  soci6te  s'est 
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satisfaction  of  the  Court  that  the  company  is  unable  to  pay  its  debts;  5.  Whenever 
the  company  has  omitted  to  comply  with  the  provisions  of  articles  11,  14,  or  66, 
such  omission  having  been  notified  to  the  Court  by  the  Greffier;  6.  In  the  case 
foreseen  by  article  44;  7.  When  the  Court  shall  deem  it  ju5;t  and  equitable. 

73.  Any  application  for  the  winding-up  of  a  company  shall  be  by  a  petition 
addressed  to  the  Ordinary  Court.  The  petition  may  be  presented  by  the  company, 
by  one  or  several  of  the  shareholders  or  creditors  of  the  company  or  other  interested 
parties,  and  any  order  made  by  the  Court  on  any  such  petition  shall  operate  in  favour 
of  all  the  creditors  of  the  company  as  if  such  petition  had  been  made  by  all  the  cred- 
itors of  the  company. 

74.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  winding- 
up  a  company  upon  the  application  of  one  or  more  of  the  creditors  of  the  company, 
restraia  any  action  or  proceeding  whatsoever  against  the  company,  and  this  upon 
such  terms  as  the  Court  thinks  fit  to  order.  The  Court  may  also  appoint  provisionally 
a  hquidator  to  superintend  and  ascertain  the  estate  and  effects  of  the  company. 

75.  Upon  hearing  the  petition  for  the  winding-up  of  a  company,  the  Court 
may  dismiss  the  same  and  assess  the  petitioners  with  costs  or  may  make  any  other 
order  that  it  deems  just.  The  Court,  after  having  made  an  order  for  winding-up 
a  company  shall  immediately  proceed  to  appoint  one  or  more  Uquidators,  who 
shall  be  presented  by  the  petitioners,  or  in  default  of  their  presenting  any  the  Court 
may  appoint  one  or  more,  well  understood  that  the  Court  reserves  to  itself  iu  every 
case  the  right  to  determine  if  the  person  or  persons  presented  are  quahfied  to  be 
appointed  liquidators,  and  to  require  from  the  Uquidators  such  security  as  it  may 
thmk  fit,  and  to  order  that  all  moneys  received  by  the  liquidator  shall  be  paid  by 
him  to  the  credit  of  a  special  account  in  a  bank  approved  by  the  Court.  Every 
liquidator  thus  appointed  by  the  Court  shall  be  sworn  and  have  the  power:  a)  To 
bring  or  to  defend  any  civil  action  in  the  name  and  on  behalf  of  the  company; 
b)  To  carry  on  the  business  of  the  company,  provided  it  is  necessary  to  do  so  in 
winding-up  the  company;  c)  To  make  calls  of  capital,  sign  all  receipts  and  other 
documents  iu  the  name  and  on  behalf  of  the  company,  and  for  this  object  to  use 
the  seal  of  the  company  whenever  necessary,  and  to  do  any  act  so  far  as  it  concerns 
the  winding-up  of  the  company;  d)  To  do  any  act  which  shall  be  authorized  by 
the  Court. 

76.  Any  hquidator  appointed  by  the  Court  may  resign  or  be  removed  from 
his  post  by  the  Court,  and  in  these  cases  the  Court  shall  appoint  another  hquidator 
in  his  place. 

77.  When  the  hquidator  shall  have  reahsed  all  the  assets  of  the  company, 
he  shall  cause  an  action  to  be  brought  before  the  Court  to  authorize  a  Commissioner 
of  the  Court  to  audit  his  accounts  and  to  distribute  such  funds  as  he  may  have  in 
hand  derived  from  the  real  and  personal  estate  of  the  company.  The  Commissioner 
shall  thereupon  examine  and  verify  the  accounts  and  fix  a  day  on  which  he  shall 
verify  the  respective  demands  and  preferences  of  the  creditors  and  a  day  on  which 
he  will  distribute  the  assets  of  the  company;  well  understood  that  he  shall  not 
proceed  to  distribute  until  pubhc  notice  of  the  day  fixed  by  the  Commissioner 
for  it  shall  have  been  given  in  the  official  French  Gazette  of  this  Island  for  two  con- 
secutive Saturdays  and  in  any  other  newspaper  which  the  liquidator  may  think 
necessary.  If  any  demand  is  disputed,  the  Commissioner  shall  refer  the  decision 
on  such  demand  to  the  Court.  The  liquidator  may,  at  any  time,  in  following  the 
same  formalities  distribute  such  part  of  the  assets  of  the  company  which  he  shall 
deem  necessary. 

78.  Within  the  fifteen  days  following  the  distribution  of  the  assets  of  the 
company  the  hquidator  shall  cause  an  action  to  be  brought  before  the  Court  to 
declare  the  company  as  wound  up.  From  the  day  on  which  the  company  shall 
be  wound  up,  whether  by  natural  causes  or  voluntary  winding-up,  or  compulsory 
winding-up,  the  company  shall  not  undertake  any  business  nor  contract  any  debts 
or  obhgations.  If  any  member  or  members  of  the  company  perform  any  act  in 
contravention  of  this  article,  that  member  or  members  shall  be  liable  personally 
for  such  act. 

79.  Where  in  the  course  of  the  winding-up  of  a  company  under  this  Law 
it  appears  that  any  person  who  has  taken  part  in  the  formation  or  promotion  of 
the  company,  or  any  past  or  present  director,  manager,  hquidator,  or  other  officer 
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approprie  ou  a  detoume  ou  retenu  aucune  partie  de  I'actif  de  la  soci6t6  ou  s'est 
rendu  responsable  pour  le  paiement  d'aucune  partie  de  I'actif  de  la  soci6t6  ou  a 
et6  coupable  de  maJfaisance  ou  d'abus  de  confiance  k  regard  de  la  soci6t6,  la  Cour 
pourra  sur  la  demande  du  Commis  de  la  Cour,  du  liquidateur  de  la  soci6t6,  ou  d'un 
creancier  ou  actionnaire  de  la  soci^t^  examiner  la  conduite  de  tel  promoteur,  ad- 
ministrateur,  gerant,  ou  liquidateur,  ou  autre  officier  de  la  soci6te,  et  pourra  le 
condanmer  a  rembourser  ou  a  rendre  telle  partie  de  I'actif  ainsi  appropriee  d^toumee 
ou  retenue  ou  pour  laquelle  il  s'est  rendu  responsable  avec  interet  k  tel  taux  que  la 
Cour  trouvera  Equitable,  ou  a  payer  par  voie  de  compensation  tel  montant  que  la 
Cour  trouvera  convenable. 

80.  Les  honoraires  du  liquidateur  seront  dans  chaque  cas  fix^s  par  la  Cour. 

Amendes. 

81.  Les  amendes  infligees  en  vertu  de  la  presente  Loi  seront  applicables,  moiti6 
a  Sa  Majeste,  et  moiti6  au  delateur.  Tout  administrateur  ou  gerant  d'une  soci6t6 
pourra  etre  poursuivi  pour  les  amendes  encourues  par  la  societe;  bien  entendu  que 
dans  ce  cas  les  biens-meubles  et  immeubles  de  la  society  seront  seuls  sujets  aux 
paiements  des  sommes  adjug6es  en  vertu  de  telles  poursuites. 

82.  La  Cour  Eoyale  est  autorisde  k  passer  telles  Ordonnances  qu'elle  croira 
necessaires  pour  la  mise  en  execution  de  la  presente  Loi. 

83.  Rien  dans  cette  loi  ne  deroge  au  droit  de  Sa  Majeste  d'incorporer  des 
societes  de  commerce  ou  autres,  par  patente  royale,  ni  au  droit  des  Etats  de  cette 
lie,  avec  la  sanction  de  Sa  Majesty  en  Conseil,  d'autoriser  1' incorporation  de  telles 
societes  par  im  acte  special,  aux  conditions  et  avec  la  limitation  de  responsabilit4 
dans  I'un  et  I'autre  cas  qui  pourront  etre  trouvees  convenables.  Cette  loi  viendra 
en  force  un  mois  apres  I'enregistrement  de  I'ordre  en  conseil  la  sanctionnant,  et 
sauf  les  exceptions  y  mentionnees,  sera  applicable  aux  societes  enregistrees  anterieure- 
ment  a  sa  mise  en  force.  Est  et  demeure  rappelee  la  Loi  relative  aux  Societes  Anony- 
mes  ou  k  Responsabilite  Limitee  sanctionnee  par  un  Ordre  de  Sa  Majesty  en  Conseil 
en  date  du6  novembre,  1883,  enregistre  sur  les  records  de  cette  ile  le  1  er  d6cembre,lS83. 


b)  Loi  relative  a  I'Acquisition  de  Propriete  Immobiliere  en  cette  lie  par 
des  Etrangers  ou  par  des  Soci6t6s  Etrangeres  (30  novembre,  1904)/) 

Article  general.  Dans  cette  Loi  le  terme  «£tranger»  s' applique  a  tout  individu 
qui  n'est  pas  sujet  de  Sa  Majeste;  le  terme  «Societe  Etrangere»  s'applique  k  toute 
societe,  association,  communaute  ou  corporation  etrangere. 

Art.  1.  Nul  etranger  ni  societe  etrangere  ne  pourra  dorenavant  soit  direote- 
ment,  soit  indirectement,  soit  par  I'intermediaire  de  fidei-commissaires  ou  anglic6 
«Trustees»  ou  autres  personnes  interposees,  acquerir  ou  tenir  k  louage  ou  occuper 
aucune  propriete  immobiliere  dans  cette  ile  pour  plus  d'une  annee,  ou  tenir  et 
posseder  en  mainmorte  des  proprietes  immobilieres  dans  cette  ile,  sans  que  les 
formaUtes  ci-dessous  enumerees  soient  observees. 

2.  L'etranger,  ou  (dans  le  cas  d'une  societe  etrangere)  le  gerant  mentionn6 
dans  I'article  5  adressera  aux  Officiers  du  Roi  une  declaration  solennelle  laquelle 
contiendra:  1°  Les  circonstances  de  son  etat,  par  exemple:  de  sa  famille,  sa  pro- 
fession, le  lieu  d'ou  il  vient,  et  autres  details  necessaires  pour  arriver  k  le  bien  mire 
connaitre;  2°  Dans  le  cas  d'une  society  Etrangere  la  declaration  contiendra  en  outre: 
a)  Son  noDi  et  objet;  b)  La  signature  sociale;  c)  Le  nom  et  I'adjesse  du  gerant. 
3°  La  description  de  la  propriete  qu'il  est  propose  d' acquerir,  de  louer  ou  d'occuper 
avec  le  montant  du  prix  ou  du  loyer,  et  les  termes  et  conditions  du  contrat  d'acqui- 
sition,  de  louage  ou  d'occupation. 

3.  Le  postulant  dressera  ou  fera  dresser  une  requete  a  la  Cour  Royale  aux 
fins  de  la  dite  declaration  solennelle,  laquelle  requete  sera  communiqu6e  en  premier 
lieu  aux  Officiers  du  Roi  et  ensuite  par  eux  aux  Officiers  de  la  Paroisse  dans  laquelle 

1)  Confirmee  par  Ordre  de  Sa  Majesty  en  Conseil,  10  mai  1905.    Enregistrte  3  juin  1905. 
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of  the  company  has  misapphed  or  retained  or  become  liable  or  accountable  for 
any  moneys  or  property  of  the  company,  or  been  guilty  of  any  misfeasance  or  breach 
of  trust  in  relation  to  the  company,  the  Court  may,  on  the  application  of  the  com- 
missioner or  of  the  liquidator  of  the  company,  or  of  any  creditor  or  contributory 
of  the  company,  examine  into  the  conduct  of  such  promoter,  director,  manager, 
liquidator,  or  other  officer  of  the  company,  and  compel  him  to  repay  any  moneys 
or  restore  any  property  so  misapplied  or  retained,  or  for  which  he  has  become  liable 
or  accountable,  together  with  interest  at  such  rate  as  the  court  thinks  just,  or  to 
contribute  such  sums  of  money  to  the  assets  of  the  company  by  way  of  compensation 
in  respect  of  such  misapphcation,  retainer,  misfeasance,  or  breach  of  trust  as  the 
Court  thinks  just. 

80.  The  fees  of  the  Uquidator  shall  in  each  case  be  fixed  by  the  Court. 

Fines. 

81.  The  fines  imposed  under  this  Law  shall  be  appUed  thus :  half  to  His  Majesty 
and  half  to  the  informer.  All  the  directors  or  managers  of  a  company  may  be  sued 
for  the  fines  incurred  by  the  company;  well  understood  that  in  this  case  the  real 
and  personal  estate  of  the  company  shall  alone  be  liable  for  the  payment  of  sums 
awarded  under  such  proceedings. 

82.  The  Royal  Court  is  authorized  to  pass  such  Ordinances  as  it  may  deem 
necessary  in  order  to  enforce  this  Law. 

83.  Nothing  in  this  Law  shall  affect  the  right  of  His  Majesty  to  incorporate 
commercial  or  other  companies  under  letters  patent  nor  the  right  of  the  States 
of  this  Island,  with  the  sanction  of  His  Majesty  in  Council,  to  authorize  the  in- 
corporation of  such  companies  by  a  special  act,  with  such  conditions  and  such  Hmi- 
tations  of  hability  as  may  in  either  case  be  found  advisable.  This  Law  shaU  come 
into  force  one  month  after  the  registration  of  the  Order  in  Council  ratifying  the 
same  and,  except  in  the  cases  therein  mentioned,  shall  apply  to  companies  registered 
previous  to  its  coming  into  force.  The  Law  relating  to  Joint  Stock  Companies  or 
Companies  with  Limited  Liabihty  sanctioned  by  an  Order  of  His  Majesty  in  Council 
dated  6th  November,  1883,  registered  on  the  records  of  this  Island  the  1st  Decem- 
ber 1883,  is  and  hereby  remains  repealed. 


b)  Law  relating  to  the  Acquisition  of  Immoveable  Property  in  this 
Island  by  Foreigners  or  Foreign  Associations  (30th  November,  1904).^) 

General  article.  In  this  Island  the  term  "foreigner"  shall  be  apphed  to  every 
individual  who  is  not  a  subject  of  His  Majesty;  the  term  "foreign  association" 
shaU.  be  apphed  to  every  foreign  association,  society,  body,  or  corporation. 

Art.  1.  No  foreigner  or  foreign  association  may  henceforth  either  directly, 
or  indirectly,  or  by  the  agency  of  fidei-commissaires,  called  in  EngUsh  "trustees", 
or  of  other  persons  who  may  be  interposed,  acquire,  hold  on  lease,  or  occupy  any 
immoveable  property  in  this  Island  for  more  than  one  year,  or  hold  and  possess 
in  mortmain  immoveable  property  in  this  Island,  unless  the  formahties  specified 
below  shaU  be  observed. 

2.  A  foreigner,  or  (in  the  case  of  a  foreign  association)  the  manager  specified 
in  article  5  shaU  address  to  His  Majesty's  Officers  a  formal  declaration  which  shall 
contain:  1.  The  facts  of  his  position,  for  example:  concerning  his  family,  occupa- 
tion, the  place  whence  he  comes,  and  other  particulars  necessary  for  the  purpose 
of  making  it  properly  understood;  2.  In  the  case  of  a  foreign  association  the  decla- 
ration shall  also  contain:  a)  Its  name  and  object;  b)  The  signature  of  the  firm;  c)  The 
name  and  address  of  the  manager;  3.  The  description  of  the  property  which  it  is 
proposed  to  acquire,  take  on  lease,  or  occupy,  with  the  amount  of  the  purchase 
price  or  rent,  and  the  terms  and  conditions  of  the  contract  of  purchase,  lease,  or 
occupation. 

3.  The  apphcant  shall  draw  up  or  cause  to  be  drawn  up  a  petition  to  the  Royal 
Court  for  the  purpose  of  the  said  formal  declaration,  which  petition  shall  be  com- 
municated in  the  first  place  to  His  Majesty's  Officers,  and  then  by  them  to  the 

1)  Confirmed  by  Order  of  His  Majesty  in  Coimcil,  10th  May,  1905.  Registered  3rd  June,  1905. 
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I'etranger  ou  la  societe  etrangere  desire  acquerir,  louer  ou  occuper  une  propriety 
immobiliere  et  les  Officiers  du  Roi  s'informeront  d'eux  s'ils  ont  quelques  objections 
a  la  requete.  Les  Officiers  du  Roi  la  transmettront  alors  a  Monsieur  le  Lieutenant- 
Gouverneur  avec  leurs  remarques  et  ceUes  des  Officiers  Paroissiaux.  Si  le  Lieutenant- 
Gouverneur  ne  desapprouve  pas  la  requete  il  signera  a  cet  effet  au  pied  de  la  piece 
laqueUe  sera  par  apres  presentee  a  la  Cour  Royale  siegeant  en  corps  laquelle  ad- 
mettra  ou  refusera  la  demande.    La  decision  de  la  Cour  sera  finale. 

4.  Tout  contrat  ou  accord  aux  fins  de  cette  loi  sera  par  ecrit  et  enregistre 
au  Greffe  a  peine  de  nuUite. 

5.  Toute  societe  etrangere  aujourd'hui  etablie  dans  cette  ile  sera  tenue  dans 
un  mois  de  I'enregistrement  de  la  presente  loi,  et  toute  societe  etrangere  qui  s'etablira 
plus  tard  dans  cette  ile  sera  tenue,  lors  de  la  transmission  aux  Officiers  du  Roi 
de  la  declaration  solennelle,  de  faire  enregistrer  au  Greffe  dans  un  livre  appele 
«Registre  des  Societes  Etrangeres»  le  prenom,  le  nom,  et  I'adresse  dans  cette  ile 
d'une  personne  qui  sera  appelee  «gerant»,  sous  peine  d'une  amende,  a  discretion 
de  Justice,  qui  n'excedera  pas  £  100  Sterling.  Une  societe  etrangere  sera  tenue 
de  faire  enregistrer  dans  le  dit  registre  tous  changements  de  gerant  et  de  son  adresse 
sous  peine  d'une  amende,  a  discretion  de  Justice,  qui  n'excedera  pas  £  100  Sterling. 

6.  Toute  societe  etrangere  etablie  dans  cette  ile  sera  censee  un  habitant  de 
paroisse  pour  les  besoins  des  lois  et  des  Ordonnances  relatives  a  la  taxation  paroissiale. 
Le  gerant  aura  au  nom  de  la  societe  etrangere  une  voix  dans  les  Assemblees  de  Pa- 
roisse, et  sera  tenu  de  faire  pour  la  dite  soci6te  les  declarations  requises  d'un  habitant 
de  paroisse. 

7.  Tous  ajours  et  autres  semonces  qui  concernent  la  societe  etrangere  devront 
etre  faits  et  servis  au  gerant  a  son  adresse,  et  seront  censes  faits  et  servis  a  la  socidte. 

8.  La  Cour  Royale  siegeant  en  Chefs-Plaids  est  autorise  a  passer  telles  Ordon- 
nances qu'eUe  trouvera  eonvenables  pour  la  mise  a  execution  de  la  presente  Loi. 


Jours  F6ri6s. 
Ordonnance  Provisoire  relative  aux  Jours  Ferife  (3  f6vrier  1906).^) 

Attendu  que  d'apres  I'usage  du  commerce  si  I'echeance  d'une  lettre  de  change 
ou  d'un  biUet  a  ordre  est  un  dimanche  ou  vendredi  saint  ou  au  jour  de  Noel  telle 
lettre  de  change  ou  biUet  a  ordre  est  payable  la  veiUe.  Si  I'echeance  d'une  lettre 
de  change  ou  d'un  biUet  a  ordre  est  un  dimanche  qui  soit  un  jour  ferie,  telle  lettre 
de  change  ou  biUet  a  ordre  est  payable  le  prochain  jour  ouvrier.  Si  I'echeance  d'une 
lettre  de  change  ou  d'un  billet  a  ordre  est  un  jour  de  Noel  et  que  ce  jour  de  Noel 
est  un  dimanche  teUe  lettre  de  change  ou  billet  a  ordre  est  payable  la  veille.  Si 
I'echeance  d'une  lettre  de  change  ou  d'un  biUet  a  ordre  est  un  dimanche  et  que 
le  jour  auparavant  est  un  jour  de  Noel  telle  lettre  de  change  ou  billet  k  ordre  est 
payable  le  vendredi  precedent.  Attendu  que  d'apres  la  coutume  de  cette  ile  certains 
jours  sont  des  jours  feries.  La  Cour,  ouies  les  conclusions  des  Officiers  du  Roi, 
a  ordonne  et  ordonne:  1°  Les  jours  suivants,  savoir:  Le  jour  de  I'An;  Le  Lundi  de 
Paques;  Le  Lundi  de  la  Pentecote;  Le  jour  fixe  pour  la  celebration  du  jour  de  nais- 
sance  de  Sa  Majeste;  Le  premier  Lundi  du  mois  d'Aoiit;  Le  premier  jour  ouvrier 


paiement  pourront  etre  notes  et  protestes  le  dit  lendemain  ou  le  dit  lundi  et  non 
au  jour  fene.  Lorsque  le  jour  auquel  connaissance  devrait  etre  donne  du  non  paiement 
d'une  lettre  de  change  ou  d'un  billet  a  ordre  est  un  des  dits  jours  feries,  la  connais- 
sance sera  donnee  le  lendemain  du  jour  ou  le  lundi  ensuivant  si  le  jour  ferie  tombe 
le  samedi. 


1)  Rendue  permanente  aux  Chefs  Plaids  d'apres  Noel  teuus  le  18  Janvier  1909. 
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officers  of  the  parish  in  which  the  foreigner  or  foreign  association  desires  to  acquire, 
take  on  lease,  or  occupy  immoveable  property,  and  His  Majesty's  Officers  shall  in- 
quire of  them  whether  they  have  any  objections  to  the  petition.  His  Majesty's 
Officers  shall  then  forward  it  to  the  Lieutenant  Governor  with  their  observations  and 
those  of  the  parish  officers.  If  the  Lieutenant  Governor  does  not  disapprove  the 
petition  he  shall  sign  a  statement  to  that  effect  at  the  foot  of  the  document,  which 
shall  be  afterwards  presented  to  the  Royal  Court  sitting  in  banc,  which  shall  admit 
or  refuse  the  application.    The  decision  of  the  Court  shall  be  final. 

4.  Every  contract  or  agreement  made  for  the  purposes  of  this  law  shall  be  made 
in  writing  and  registered  at  the  office  of  the  Greffier  under  penalty  of  avoidance. 

5.  Every  foreign  association  already  established  in  this  Island  shall  be  required 
within  one  month  of  the  registration  of  the  present  law,  and  every  foreign  associa- 
tion which  shall  be  subsequently  estabUshed  in  this  Island  shall  be  required  at  the 
time  of  the  forwarding  to  His  Majesty's  Officers  of  the  formal  declaration,  to  cause 
to  be  registered  at  the  office  of  the  Greffier  in  a  book  called  "Register  of  Foreign 
Associations"  the  Christian  and  surname  and  address  in  this  Island  of  a  person 
who  shall  be  called  "manager",  under  penalty  of  a  fine,  at  the  discretion  of  the  Court, 
which  shaU  not  exceed  £  100  sterling.  A  foreign  association  shall  be  required  to 
cause  to  be  registered  in  the  said  register  all  changes  of  manager  and  of  his  address, 
under  penalty  of  a  fine,  at  the  discretion  of  the  Court,  which  shall  not  exceed  £  100 
sterling. 

6.  Every  foreign  association  established  in  this  Island  shall  be  deemed  a  parish 
inhabitant  for  the  purposes  of  the  laws  and  ordinances  relating  to  parochial  taxation. 
The  manager  shall  have  a  vote  in  the  name  of  the  foreign  association  at  the  parish 
meetings,  and  shall  be  required  to  make  on  behalf  of  the  said  association  the  decla- 
rations required  of  a  parish  inhabitant. 

7.  AH  summonses  and  other  notices  which  concern  the  foreign  association  must 
be  delivered  and  served  on  the  manager  at  his  address,  and  shaU  be  deemed  deliv- 
ered and  served  on  the  association. 

8.  The  Royal  Court  sitting  in  Chief  Pleas  is  authorised  to  pass  such  Ordinances 
as  it  shall  deem  suitable  for  the  enforcement  of  the  present  law. 


Holidays. 
Provisional  Ordinance  relating  to  Holidays  (3rd  February  1906)/) 

Whereas  in  accordance  \vith  the  custom  of  trade  if  the  maturity  of  a  bill  of 
exchange  or  of  a  promissory  note  falls  on  a  Sunday  or  Good  Friday  or  on  Christmas 
Day,  such  bill  of  exchange  or  promissiory  note  is  payable  on  the  previous  day.  If 
the  maturity  of  a  bill  of  exchange  or  of  a  promissory  note  falls  on  a  Sunday  which 
is  a  hoUday,  such  bill  of  exchange  or  promissory  note  is  payable  on  the  next  working 
day.  If  the  maturity  of  a  bUl  of  exchange  or  promissory  note  falls  on  Christmas 
Day  and  such  Christmas  Day  is  a  Sunday,  such  bill  of  exchange  or  promissory  note 
is  payable  on  the  previous  day.  If  the  maturity  of  a  biU  of  exchange  or  promissory 
note  falls  on  a  Sunday,  and  the  day  before  is  Christmas  Day,  such  bill  of  exchange 
or  promissory  note  is  payable  on  the  preceding  Friday.  Whereas  in  accordance 
with  the  usage  of  this  Island  certain  days  are  hoUdays,  the  Court  after  hearing 
the  "conclusions"  of  His  Majesty's  Officers,  has  ordered  and  orders:  1.  The  following 
days,  that  is  to  say:  New  Year's  Day;  Easter  Monday;  Whit  Monday;  the  day  ap- 
pointed for  the  celebration  of  His  Majesty's  birthday;  the  first  Monday  in  the  month 
of  August;  and  the  first  working  day  after  Christmas  Day,  shall  be  hoUdays,  and 
all  bills  of  exchange  or  promissory  notes  which  shall  become  due  and  payable  on 
one  or  other  of  the  said  days  shall  be  payable  the  next  day,  or  the  following  Monday 
if  the  holiday  falls  on  a  Saturday;  and  in  the  event  of  non-payment  may  be  noted 
and  protested  on  the  said  next  day  or  the  said  Monday  and  not  on  the  holiday. 
When  the  day  on  which  notice  should  have  been  given  of  the  non-payment  of  a 
bill  of  exchange  or  promissory  note  is  one  of  the  said  holidays,  the  notice  shall  be 
given  on  the  day  after  the  day,  or  the  following  Monday,  if  the  hohday  falls  on  a 
Saturday. 

1)  Made  permanent  at  the  Chief  Pleas  following  Christmas  held  the  18th  January,  1909. 
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Sont  et  demeurent  rappelees,  rordonnance  pasaee  aux  Chefs-Plaids  d'apr^ 
Noel  tenus  le  16  Janvier  1886,  celle  pass6e  aux  Chefs-Plaids  d'aprds  Paques  tonus 
le  17  avril  1882,  et  celle  passee  aux  Chefs-Plaids  d'apr^s  la  Saint  Michel  tenus  le 
30  septembre  1895,  relatives  aux  jours  feri^s.  Et  sera  cette  ordonnance  en  force 
jusqu'aux  Chefs-Plaids  d'apres  Noel  1906  laquelle  sera  publiee  et  affichee  aux  lieux 
ordinaires  afin  que  personne  n'en  pretende  cause  d' ignorance. 


Faillite. 
a)  Preferences  en  Cas  de  Faillite  (18  Janvier  1836). 


Art.  1.  Que  tout  acte  ou  enregistrement,  pour  dette  prec6demment  due,  obtenu 
dans  les  quinze  jours  qui  pr6c6deront  un  desastre,  n'operera  aucune  preference  ni 
hypotheque  en  favour  du  creancior  qui  I'aura  obtenu,  sur  les  meubles  ou  immeubles 
du  d6biteur,  excepte  pour  les  depens  de  ses  diligences,  lesquels  lui  seront  pay6s 
en  entier. 

2.  Que  I'epoque  du  desastre  sera  fixde  par  la  Cour,  suivant  aux  circonstances, 
et  sera  dat6e  d'un  jour  oii  il  y  aura  eu  des  actes  ou  enregistrements,  pour  dette 
prec6demment  due,  obtenus  contre  le  d^biteur,  sur  des  actions  pour  obtenir  la 
confirmation  d'arrets  pour  des  sommes  assez  considerables,  k  proportion  de  I'avoir 
du  d6biteur,  pour  foumir  une  presomption  raisonnable  que  ses  affaires  6taient  alors 
dans  un  etat  si  desastreux  qu'il  ne  pouvait  subvenir  aux  demandes  de  ses  cr6anciers. 

3.  Que  tout  creancier,  soit  qu'il  ait  fait  un  arret  ou  non,  qui  voudra  faire 
declarer  le  desastre,  devra  pour  cet  effet,  soit  s'opposer  k  la  vente  des  effets  du 
debiteur,  soit  se  presenter  devant  le  commis  de  la  Cour  devant  lequel  les  creanciers 
auront  et6  envoy^s  pour  faire  conster  de  leurs  dettes  et  preferences  respectives, 
soit  demander  d'intervenir  en  cause  sur  une  action  de  la  part  d'un  arretant  contre 
un  tiers  entre  les  mains  duquel  on  aurait  fait  arret,  a  declarer  ce  qu'il  pourra  devoir 
ou  avoir  entre  mains  appartenant  au  debiteur. 


b)  Ordonnance  pour  regler  la  Procedure  en  Matiere  de  Cession 

(28  avril  1862). 


La  cour,  en  renouveUant  les  dispositions  de  I'Ordonnance  provisoire  du  25e  fe- 
vrier,  1860,  ouies  les  conclusions  des  Officiers  de  la  Reine,  a  ordonn6  et  ordonne: 

Art.  1.  La  demande  d'etre  admis  au  benefice  de  cession  envers  le  creancier 
arretant  se  fera  par  le  moyen  d'une  action  a  voir  dire  que  le  debiteur  sera  admia 
au  benefice  de  cession. 

2.  L'ajour  sera  servi,  au  plus  tard,  le  jour  avant  la  mise  de  la  cause,  et  sera 
accompagne  d'un  bilan  ou  inventaire  des  biens-meubles  et  effets,  et  dettes  actives  du 
debiteur  sous  son  seing. 

3.  Avant  que  la  cause  soit  mise,  le  debiteur  d^clarera  par  serment  devant 
justice  que  le  dit  inventaire  contient  un  etat  fiddle  de  tout  oe  qu'il  possdde. 


c)  Ordonnance  relative  aux  Dfeastres  et  au  Partage  des  Biens-meubles 
en  cas  de  Renonciation  ou  de  Cession. 


La  Cour,  en  renouvelant  les  dispositions  de  I'Ordonnance  provisoire  relative 
aux  d^sastres  et  au  partage  des  biens-meubles  en  cas  de  renonciation  ou  de  cession, 
passee  le  17  Mai  1890,  et  renouvel6e  jusqu'a  ce  jour  par  I'Ordonnance  provisoire, 
pass6e  aux  Chefs-Plaids  d'apres  Paques  tenus  le  2  Avril  1894,  rappellant  I'Ordon- 
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The  following  shall  be  and  remain  repealed :  the  ordinance  passed  at  the  Chief 
Pleas  following  Oiristmas  held  the  16th  January  1886,  that  passed  at  the  Chief 
Pleas  following  Easter  held  the  17th  April  1882,  and  that  passed  at  the  Chief  Pleas 
following  Michaelmas,  held  the  30th  September  1895,  relating  to  hoUdays.  This 
ordinance  shall  remain  in  force  until  the  Chief  Pleas  following  Christmas  1906,  and 
the  same  shall  be  pubhshed  and  posted  in  places  of  ordinary  resort,  that  no  one  may 
allege  ground  for  ignorance  thereof. 


Bankruptcy, 
a)  Preferential  Claims  in  Case  of  Bankruptcy  (18th  January,   1836). 

Art.  1.  No  deed  or  registration,  in  respect  of  a  debt  previously  due,  obtained 
within  the  fifteen  days  which  precede  iasolvency,  shall  confer  any  preferential  claim 
or  mortgage  in  favour  of  the  creditor  who  shall  have  obtained  it,  over  the  moveable 
or  immoveable  property  of  the  debtor,  except  for  the  cost  of  his  proceedings,  which 
shall  be  paid  him  in  full. 

2.  The  date  of  the  insolvency  shall  be  fixed  by  the  Court,  according  to  the 
circumstances,  and  shall  be  assigned  to  a  day  on  which  there  shall  have  been  deeds 
or  registrations,  in  respect  of  a  debt  previously  due,  obtained  agaiast  the  debtor 
as  the  result  of  actions  brought  for  the  purpose  of  obtaining  confirmation  of  sei- 
zures in  respect  of  sums  of  such  amount,  in  proportion  to  the  means  of  the  debtor, 
as  to  afford  a  reasonable  presumption  that  his  affairs  were  then  in  so  insolvent  a 
condition,  that  he  was  unable  to  meet  the  claims  of  his  creditors. 

3.  Every  creditor,  whether  a  seizvire  has  been  made  or  not,  who  wishes  to  obtain 
a  declaration  of  insolvency,  must  for  that  purpose,  either  enter  an  "objection"  to 
the  sale  of  the  debtor's  property,  or  present  himself  before  the  clerk  of  the  Court 
before  whom  the  creditors  shall  have  been  sent  to  prove  their  respective  debts  and 
preferential  claims,  or  apply  to  be  made  party  to  an  issue  arising  out  of  an  action 
in  which  a  person  effecting  seizure  is  plaintiff  and  a  third  person  as  against  whom 
seizure  is  sought  to  be  effected  is  defendant,  to  obtain  a  declaration  as  to  how  much 
he  may  owe  or  have  in  his  possession  belonging  to  the  debtor. 


b)  Ordinance  for  the  Regulation  of  Procedure  in  the  Matter  of  Assign- 
ments for  Creditors  (28  th  April,  1862). 


The  Court  in  renewing  the  provisions  of  the  provisional  ordinance  of  the  25th 
February  1860,  after  hearing  the  "conclusions"  of  Her  Majesty's  Officers,  has  ordered 
and  orders: 

Art.  1.  The  apphcation  to  be  admitted  to  the  benefit  of  an  assignment  for  cre- 
ditors as  against  a  creditor  effecting  a  seizure,  shall  be  made  by  means  of  an  action 
to  obtain  an  order  that  the  debtor  shah  be  allowed  the  benefit  of  assignment  for 
creditors. 

2.  The  summons  shall  be  served  at  the  latest  the  day  before  the  entry  of  the 
case,  and  shall  be  accompanied  by  a  balance  sheet  or  inventory  of  the  moveable 
property  and  effects  and  debts  due  to  the  debtor  under  his  hand  and  seal. 

3.  Before  the  case  is  entered,  the  debtor  shall  declare  under  oath  before  a  judi- 
cial authority  that  the  said  inventory  contains  a  true  statement  of  all  that  he  possesses. 


c)  Ordinance  relating  to  Insolvencies,  and  to  the  Division  of  Moveable 

Property  in  the  Event  of  Assignment  for  Creditors  by  Way  of  "Renon- 

ciation"  or  of  Ordinary  Assignment. 


The  Court  in  renewing  the  provisions  of  the  provisional  Ordinance  relating  to 
insolvencies  and  to  the  division  of  immoveable  property  in  the  event  of  assignment 
for  creditors  by  way  of  "renonciation"  or  of  ordinary  assignment,  passed  on  the 
17th  May  1890,  and  renewed  up  to  the  present  day  by  the  provisional  ordinance 
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nance  provisoire  relative  aux  desastres  et  au  partage  des  biens-meubles  en  cas  de 
renonciation  ou  de  cession,  passee  aux  Chefs-Plaids  d'apres  Paques  1889,  ouiies 
les  conclusions  des  officiers  de  la  Reime,  a  ordonne  et  ordonne : 

1.  Lors  de  la  declaration  d'un  desastre,  il  ne  sera  pas  procede  au  partage  du 
net  produit  de  la  vente  des  effets  du  debiteur  qu'apres  que  connaissance  publique 
aura  ete  donee  du  jour  fixe  par  le  commis  pour  j'effet  par  deux  samedis  con- 
secutifs  dans  la  Gazette  Offictlle  fran5aise  de  cette  He  et  dans^  les  cadres  au- 
vesti'bule  de  la  Cour  Royale,  ainsi  que  par  deux  dimanches  consecutifs  au  porche 
de  I'eglise  de  la  paroisse  de  la  derniere  demeure  du  debiteur. 

2.  Le  partage  du  produit  des  bien-meubles  et  effets  d'un  debiteur  qui  aura 
ete  admis  au  benefice  de  la  renonciation  ou  de  la  cession  pourra  desormais  avoir 
lieu  apres  un  mois,  pourvu  qu'entretemps  les  trojs  publications  mentionnes  dans 
I'article  precedent,  donnant  connaissance  de  jonr  de  la  semaine  ensuiyant  la 
derniere  publication  qui  aura  ite  fixee  pour  I'effet  par  le  commis,  aient  ete  dumet 
faites. 

3.  Est  et  demeure  rappelee  I'Ordonnance  au  sujet  du  partage  des  biens- 
meubles  passee  aux  Chefs-Plaids  d'apres  Pagues  tenus  le  14  Avril  1828. 


d)  Loi  ayant  rapport  a  1' Arret  par  un  Cr^ancier  de  la  Personne  de  son 
D6biteur,  et  a  la  Cession  et  la  Renonciation  Volontaire  (28  d^cembre  1900)/) 


Art.  1.  II  ne  sera  permis  a  un  creancier  de  faire  arret  de  la  personne  de  son 
debiteur,  dans  I'absence  d'un  acte  executoire  de  la  Cour  Royale,  que  pour  une 
somme  de  dix  hvres  sterling  ou  au  del^. 

2.  Tout  arret  de  la  personne  d'un  debiteur,  dans  I'absence  d'un  acte  executoire 
de  la  Cour  Royale,  sera  fait  en  vertu  d'une  permission  d'arret  signee  du  BaiUif, 
du  Lieutenant-BaiUif,  ou  dans  leur  absence,  d'un  des  Jures-Justiciers  de  la  Cour 
Royale,  et  ne  sera  accordee  que  sur  un  affidavit  signe  du  creancier,  ou  de  son  repr6- 
sentant  legal,  et  sermente  devant  le  BaiUif,  Lieutenant-BaiUif,  ou  Jure-Justicier, 
selon  le  cas,  lequel  affidavit  constatera:  a)  Le  montant  et  la  nature  de  la  dette; 
b)  La  declaration  par  le  creancier  ou  son  dit  representant  constatant  des  faits  don- 
nant raison  de  croire  que  le  debiteur  est  sur  son  depart  de  I'ile;  c)  Qu'il  s'est  adress6 
sans  succes  au  debiteur  pour  le  paiement  du  montant  dii;  d)  Que  I'absence  de  I'ile 
du  debiteur  prejudiciera  considerablement  a  Paction  qu'il  voudrait  intenter.  Ne 
sera  pas  cense  representant  legal  un  agissant  qui  n'est  pas  pourvu  d'une  procuration 
I'autorisant  a  faire  arret  de  la  personne. 

3.  Dans  les  cas  ou  une  permission  d'arret  est  demandee  avant  Taction  intentee, 
la  dite  permission  d'arret  sera  censee  etre  le  commencement  de  Taction  et  le  creancier 
arretant  sera  cense  dorenavant  etre  Tacteur  en  cause  et  sera  oblige,  dans  les  huit 
jours  qui  suivront  la  date  de  la  permission,  d'intenter  une  action  contre  le  debiteur 
a  voir  la  Cour  confirmer  Tarret  faute  de  quoi  la  dite  permission  sera  nuUe  et  de  nul 
effet. 

4.  Lors  de  Texecution  de  Tarret  de  la  personne  le  debiteur  ne  sera  pas  in- 
carcere  s'il  fournit  au  Prevot  de  la  Reine  caution  pour  le  montant  reclame,  ou  si, 
en  consequence  de  sa  demande,  il  prete  serment  devant  le  BaiUif,  Lieutenant-BaiUif 
ou  Jure-Justicier  qui  aura  signe  la  permission  d'arret  qu'il  ne  quittera  pas  Tile 
sans  le  consentement  par  ecrit  de  son  creancier,  dont  relation  sera  faite  et  signee 
par  celui  qui  aura  signe  la  permission  d'arret.  Celui  qui,  ayant  prete  serment  comme 
dessus,  cherchera  a  quitter  Tile  sans  le  consentement  par  ecrit  de  son  creancier, 
ou  qui  aura  sans  tel  consentement  quitte  Tile,  sera  cense  coupable  de  felonie  comme 
debiteur  frauduleux,  et  pourra  etre  arrete  au  corps  par  le  Prevot  de  la  Reine  ou 
son  depute,  et   par  tout  Connetable  et  Assistant -de-Connetable.    Et  ne  deroge 

1}  Confirmee  par  Ordre  de  Sa  Majesty  en  Conseil,  13  mai,  1901.   Enregistr^e  le  1  juin,  1900. 
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passed  at  the  Chief  Pleas  following  Easter,  held  the  2nd  April  1894,  repealing  the 
provisional  ordinance  relating  to  insolvencies  and  to  the  division  of  immoveable 
property  in  the  event  of  assignment  for  creditors  by  way  of  ''renonciation"  or  of 
ordinary  assignmnt,  passed  at  the  Chief  Pleas  following  Easter  1889,  after  hearing 
the  "conclusions"  of  Her  Majesty's  Officers,  has  ordered  and  orders: 

Art.  1.  At  the  time  of  the  declaration  of  an  insolvency,  no  proceedings  shall 
be  taken  for  the  division  of  the  net  proceeds  of  the  sale  of  the  effects  of  the  debtor 
until  after  public  notice  shall  have  been  given  of  the  day  fixed  by  the  clerk  for 
that  purpose  on  two  consecutive  Saturdays  in  the  French  Official  Gazette  of  this 
Island,  and  in  the  lists  in  the  vestibule  of  the  Royal  Court,  as  well  as  on  two  conse- 
cutive Sundays  at  the  porch  of  the  parish  church  of  the  last  residence  of  the  debtor. 

2.  The  division  of  the  proceeds  of  the  moveable  property  and  effects  of  a  debtor 
who  has  been  admitted  to  the  benefit  of  assignment  for  creditors  by  way  of  "renon- 
ciation"  or  of  ordinary  assignment  may  henceforth  take  place  after  one  month, 
provided  that  in  the  meantime  the  three  pubhcations  specified  in  the  preceding 
article,  giving  notice  of  the  day  of  the  week  following  the  last  pubhcation  which 
shall  have  been  fixed  for  that  purpose  by  the  clerk,  have  been  duly  made. 

3.  The  Ordinance  in  the  matter  of  the  division  of  moveable  property,  passed 
at  the  Chief  Pleas  following  Easter,  held  the  14th  April  1828,  shall  be  and  remain 
repealed. 


d)  Law  relating  to  the  Arrest  by  a  Creditor  of  the  Person  of  his  Debtor, 

and  to  Voluntary  Assignment  whether  ordinary  or  by  way  of  "Renon- 

ciation"  (28th  December,  1900).') 

Art.  1.  A  creditor  shall  only  be  permitted  to  arrest  the  person  of  his  debtor, 
in  the  absence  of  a  certificate  of  the  Royal  Court  capable  of  enforcement,  in  respect 
of  a  sum  of  ten  pounds  sterUng  or  upwards. 

2.  Every  arrest  of  the  person  of  a  debtor,  in  the  absence  of  a  certificate  of  the 
Royal  Court  capable  of  enforcement,  shall  be  effected  by  virtue  of  an  authority  to 
arrest,  signed  by  the  Bailiff,  the  Lieutenant-Bailiff,  or  in  their  absence,  by  one  of 
the  sworn  Justiciars  of  the  Royal  Court,  and  shall  only  be  allowed  upon  an  affidavit 
signed  by  the  creditor,  or  by  his  legal  representative,  and  sworn  before  the  Bailiff, 
Lieutenant-Baihff,  or  Sworn  Justiciar,  as  the  case  may  be,  which  affidavit  shall 
set  out :  a)  The  amount  and  nature  of  the  debt ;  b)  A  declaration  by  the  creditor  or 
his  said  representative  proving  facts  which  afford  ground  for  the  belief  that  the 
debtor  is  about  to  depart  from  the  Island;  c)  That  he  has  made  apphcation  without 
success  to  the  debtor  for  the  payment  of  the  amount  due;  d)  That  the  absence  of 
the  debtor  from  the  Island  will  seriously  prejudice  the  action  which  he  intends  to 
commence.  An  agent  who  is  not  provided  with  a  power  of  attorney  authorising 
him  to  effect  arrest  of  the  person,  shall  not  be  deemed  a  legal  representative. 

3.  In  cases  in  which  application  is  made  for  an  authority  to  arrest  before  the 
action  has  been  commenced,  the  said  authority  to  arrest  shall  be  deemed  to  be  the 
commencement  of  the  action,  and  the  creditor  effecting  the  arrest  deemed  thence- 
forward to  be  a  party  to  a  suit,  and  be  obliged,  within  the  eight  days  which  follow 
the  date  of  the  authority,  to  proceed  with  an  action  against  the  debtor  to  obtain 
the  Court's  confirmation  of  the  arrest,  in  default  whereof  the  said  authority  shall 
be  void  and  of  no  effect. 

4.  When  the  arrest  of  the  person  is  put  into  force,  the  debtor  shall  not  be  im- 
prisoned if  he  furnishes  the  Queen's  Prevot  with  security  for  the  sum  claimed,  or 
if,  following  upon  his  application,  he  takes  an  oath  before  the  Baihff,  Lieutenant- 
Bailiff,  or  Sworn  Justiciar  who  has  signed  the  authority  to  arrest,  that  he  will  not 
leave  the  Island  without  the  written  consent  of  his  creditor,  a  recital  of  which  shall 
be  made  and  signed  by  the  person  who  shall  have  signed  the  authority  to  arrest. 
A  person  who,  after  taking  the  oath  as  above  described,  shall  attempt  to  leave  the 
Island  without  the  written  consent  of  his  creditor,  or  who  shall  have  left  the  Island 
without  such  consent,  shall  be  deemed  guilty  of  a  criminal  offence  as  a  fraudulent 
debtor,  and  may  be  arrested  by  the  Queen's  Prevot  or  his  deputy,  or  by  any  high 

1)  Confirmed  by  Order  of  His  Majesty  in  Council,  13th  May  1901.  Registered  the  1st  June,  1900. 
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cet  article  au  droit  du  d^biteur  de  demander  le  b6n6fice  de  la  cession  ou  de  la 
recomiiation. 

5,  Tout  cr^ancier,  lors  de  1' execution  de  la  permission  d'arret,  sera  tenu  de 
livrer  k  son  d^biteur  une  copie,  tant  de  la  dite  permission  que  de  I'affidavit,  faute 
de  quoi  la  dite  permission  sera  nulle  et  de  nul  effet. 

6,  Tout  debiteur  arrete  au  corps  pourra  de  suite  demander  le  b6n^fice  de  la 
cession  ou  de  la  renonciation. 

7,  Sur  la  demande  d'un  debiteur  arrete  au  corps,  de  faire  cession,  il  sera  tenu 
de  declarer  par  serment :  a)  Qu'il  n'a  d'autre  creancier  que  le  creancier  arretant,  ou 
b)  Qu'U  a  d'autres  creanciers  que  le  creancier  arretant.  Un  debiteur  arrets  au  corps 
qui  n'a  qu'un  creancier  pourra,  dans  1' absence  de  fraude,  etre  de  suite  admis  au  b6n6- 
fice  de  la  cession  en  suivant  les  formalites  requises  par  les  lois  et  ordonnances  en 
force  dans  cette  ile.  La  demande  de  faire  cession  de  la  part  d'un  d6biteur  arrets 
au  corps  qui  a  plus  d'lm  creancier  sera  une  demande  de  faire  cession  envers  tous 
ses  creanciers,  et  la  meme  procedure  sera  suivie  comme  dans  le  cas  ou  une  demande 
est  faite  pour  le  b6n6fice  de  la  renonciation. 


2.  Alderney. 

Soci6t6s  Anonymes. 

a)  Loi  relative  aux  Societ6s  Anonymes  ou  a  ResponsabiIit6  Limit^e 

(22  Janvier  1894)/) 

Sept  personnes  peuvent  6tablir  une  soci6t6  anonyme.  Art.  1.  A  I'avenir  il  sera 
loisible  a  sept  ou  a  un  plus  grand  nombre  de  personnes,  de  s'associer  ensemble 
en  cette  ile,  dans  un  but  d'interet  commercial  ou  industriel,  et  d'etabHr  les  limites 
de  la  responsabilite  de  chacune  d'eUes. 

Acte  de  Soci6t6.  2.  L'acte  de  societe  enoncera  a  peine  de  nuUite:  1°  Le  nom 
et  I'objet  de  la  societe,  les  mots  «avec  responsabilite  Iimit6e»  devant  etre  ajoutes 
au  nom  de  la  societe  et  en  former  partie;  2°  Le  montant  du  fonds  social;  3°  Le  nombre 
des  actions  et  la  valeur  de  chacune  d'elles ;  4°  Les  conditions  de  versement  du  mon- 
tant des  actions;  5°  L'etendue  de  la  responsabilite  de  chacim  des  actionnaires ; 
6°  La  signature  sociale. 

Acte  de  Soci6t6  sera  enregistr6.  3.  L'acte  de  societe  devra  etre  enregistr6  en 
vertu  d'un  acte  de  la  Cour  de  cette  ile  dans  un  Uvre  special  tenu  a  cet  effet  au  Greffe, 
lequel  portera  le  titre  de  «Registre  des  Societes  etabbes  avec  responsabiUt^  limitee». 

Conditions  requises  avant  I'enregistrement.  4.  La  Cour  n'accordera  la  per- 
mission d'enregistrer  l'acte  de  societe  que  sous  les  conditions  suivantes :  1°  Que  la 
demande  en  soit  faite  au  nom  de  tous  les  membres  fondateurs  de  la  societe;  2°  Que 
le  dit  acte  soit  revetu  de  la  signature  des  membres  fondateurs,  avec  indication  de 
leurs  professions  ou  occupations  et  domiciles;  3°  Que  cbaque  membre  fondateur 
soit  proprietaire  d'xme  action  au  moins  dans  la  societe,  et  que  le  nombre  d'actions 
dont  chacun  d'eux  est  proprietaire  soit  inscrit  vis-a-vis  de  sa  signature  au  pied  de 
l'acte  de  I'association ;  4°  Que  les  signatures  des  membres  fondatemrs  soient  attestees 
par  un  temoin  avec  I'indication  de  I'etat  ou  profession  et  le  lieu  du  domicile  du  dit 
temoin. 

Statuts  seront  enregistr6s  lors  de,  ou  dans  les  6  mois  de  la  date  de  I'enregistre- 
ment de  l'acte  de  soci6t6,  a  peine  de  nullit6.  Formallt6s  requises.  5.  Des  statuts 
pour  la  conduite  de  la  societe  pourront  etre  annexes  a  l'acte  de  la  societe  et  seront 
enregistres,  en  vertu  du  meme  acte  de  la  Cour;  si  les  statuts  n'ont  pas  ete  enregistr^s 
avec  Facte  de  societe,  les  membres  fondateurs  devront  les  faire  enregistrer  dans 
les  six  mois  de  la  date  de  I'enregistrement  de  l'acte  de  soci6te.   Faute  k  eux  de  voir 

1)  Confirmee  par  Ordre  de  Sa  Majesty  en  Conseil,  30  avril  1894.    Enregistres  le  22  mai  1894. 
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constable  (coim6table)  or  assistant  high  constable.  This  article  shall  not  derogate 
from  the  right  of  the  debtor  to  demand  the  benefit  of  assignment  for  creditors  or 
of  assignment  by  way  of  "renonciation". 

5.  Every  creditor,  at  the  time  of|the  enforcement  of  the  authority  to  arrest, 
shall  be  required  to  dehver  to  his  debtor  a  copy,  both  of  the  said  authority  and 
of  the  affidavit,  in  default  whereof  the  said  authority  shall  be  void  and  of  no  effect. 

6.  Any  arrested  debtor  may  forthwith  claim  the  benefit  of  assignment  for 
creditors,  or  of  assignment  by  way  of  "renonciation". 

7.  Upon  the  application  of  an  arrested  debtor  to  make  an  assignment  for  cre- 
ditors, he  shall  be  required  to  declare  under  oath:  a)  That  he  has  no  other  creditor 
than  "the  creditor  who  has  arrested  him,  or  b)  That  he  has  other  creditors  than  the 
creditor  who  has  arrested  him.  An  arrested  debtor  who  has  only  one  creditor  may, 
in  the  absence  of  fraud,  be  forthwith  admitted  to  the  benefit  of  assignment  for 
creditors  upon  observing  the  formahties  required  by  the  laws  and  ordinances  in 
force  in  this  Island.  The  application  to  make  an  assignment  for  creditors  on  the 
part  of  an  arrested  debtor  who  has  more  than  one  creditor  shall  be  an  apphcation 
to  make  an  assignment  for  all  his  creditors,  and  the  same  procedure  shall  be  followed 
as  in  the  case  in  which  an  application  is  made  for  the  benefit  of  assignment  by  way 
of  "renonciation" . 


2.  Alderney. 

Joint  Stock  Companies. 

a)  Law  relating  to  Joint  Stock  Companies  or  Companies  with  Limited 
Liability  (22d  January,  1894)/) 

Seven  persons  may  form  a  joint  stock  company.  Art.  1.  For  the  future  it  shall 
be  lawful  for  seven  or  a  greater  number  of  persons,  to  form  a  company  in  this  Island 
for  a  purpose  of  commercial  or  industrial  interest,  and  to  fix  the  hmits  of  the  UabUity 
of  each  of  them. 

Deed  of  the  company.  2.  The  deed  of  the  company  shall  state  under  penalty 
of  avoidance:  1.  The  name  and  object  of  the  company,  the  words  "with  Umited 
liability"  being  required  to  be  added  to  the  name  of  the  company  and  to  form  part 
thereof;  2.  The  amount  of  capital  in  the  business;  3.  The  number  of  shares  and  the 
value  of  each  of  them;  4.  The  conditions  of  payment  of  the  amount  of  the  shares; 
5.  The  extent  of  the  UabiHty  of  each  of  the  shareholders ;  6.  The  common  signature. 

The  deed  of  the  company  shall  be  registered.  3.  The  deed  of  the  company  must 
be  registered  by  virtue  of  a  certificate  of  the  Court  of  this  Island  in  a  special  book 
kept  for  that  purpose  at  the  office  of  the  Greffier,  which  shall  bear  the  title  of 
"Register  of  companies  formed  with  limited  Uabihty". 

Conditions  required  before  registration.  4.  The  Court  shall  only  grant  permission 
to  register  the  deed  of  the  company  imder  the  following  conditions:  1.  That  the 
apphcation  therefor  be  made  in  the  name  of  aU  the  original  members  of  the  company ; 
2.  That  the  said  deed  bears  the  signature  of  the  original  members,  with  a  statement 
of  their  occupations  or  callings  and  domiciles;  3.  That  each  original  member  is  the 
owner  of  one  share  at  least  in  the  company,  and  that  the  number  of  shares  of  which 
each  of  them  is  owner  is  entered  opposite  his  signature  at  the  foot  of  the  deed  of  the 
company;  4.  That  the  signatures  of  the  original  members  are  attested  by  a  witness 
with  a  statement  of  the  position  or  occupation  and  place  of  domicile  of  the  said 
witness. 

Articles  shall  be  registered  at  the  time  of,  or  within  6  months  of  the  date  of  the 
registration  of  the  deed  of  the  company,  under  penalty  of  avoidance.  Required  forma- 
lities. 5.  Articles  providing  for  the  conduct  of  the  company  may  be  annexed  to 
the  deed  of  the  company,  and  shall  be  registered,  by  virtue  of  the  same  certificate 
of  the  Court;  if  the  articles  have  not  been  registered  with  the  deed  of  the  company, 
the  original  members  must  cause  them  to  be  registered  within  six  months  of  the 

1)  Confirmed  by  Order  of  Her  Majesty  in  Council  30th  April,  1894.  Registered  the  22d  May,  1894. 
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remplir  cette  formalite  dans  le  delai  present,  Facte  de  society  sera  nul,  at  la  soci6t6 
sera  dissoute  de  plein  droit.  Lorsque  les  statuts  n'auront  pas  ete  enregistres  en 
meme  temps  que  Facte  de  societe,  ils  devront  etre  revetus  des  signatures  avec  in- 
dication de  profession  ou  etat  et  de  domicile  de  tons  les  membres  fondateurs,  et 
la  demande  d'enregistrement  sera  faite  en  leur  nom. 

Une  soeiet6  est  constitute  apres  I'enregistrement  de  Facte  de  soci6t6  et  des  statuts 
jusqu'^  sa  dissolution;  aura  un  sceau;  ses  pouvoirs.  6.  Une  societe  ne  sera  definitive- 
ment  constituee  sous  la  presente  loi  qu'apres  que  Facte  de  societe  et  les  statuts 
de  la  societe  auront  ete  enregistres.  A  partir  du  jour  ou  ces  formalites  auront  ete 
rempUes,  les  fondateurs  avec  les  autres  personnes  qui,  par  la  suite,  deviendront 
actionnaires  de  la  societe  seront  constitues  en  societe  incorporee  sous  le  nom  et  titre 
et  pour  les  objets  mentionnes  dans  Facte  de  societe.  La  societe  ainsi  incorporee 
aura  une  duree  continue  et  successive  dans  la  personne  de  ses  membres  presents 
et  futurs  jusqu'a  sa  dissolution.  Elle  aura  un  sceau  anglice  «a  common  seal»,  et 
aura  le  pouvoir  de  prendre,  acquerir,  tenir  et  posseder  en  mainmorte  toutes  especes 
de  biens  fonds  et  proprietes  immobilieres  dans  cette  ile,  d'ester  en  jugement  devant 
toutes  Cours,  et  pardevant  tous  juges  commissaires  et  arbitres,  de  proposer  et 
repondre,  actionner  et  defendre,  appeler  et  desister,  transiger  et  arbitrer  et  generale- 
ment  de  fairs  et  executer  toutes  conventions  et  tous  contrats  et  actes  necessaires 
quelconques  relatifs  aux  operations,  negoces  et  affaires  de  la  societe,  et  ce  par  entre- 
mise  de  ses  gerants,  directeurs  ou  autres  officiers  designes  et  autorises  a  cet  effet, 
par  ses  statuts  ou  par  mandat,  procuration  ou  delegation  speciale. 

Acte  de  soci6t6  et  statuts,  avec  changements  et  modifications  sont  obligatoires 
envers  membres  fondateurs  et  tous  actionnaires,  leurs  hoirs  ou  ayant-droit.  7.  L'acte 
de  la  societe  et  les  statuts  d'une  societe  constituee  sous  la  presente  loi  seront,  aussitot 
qu'ils  auront  ete  dument  enregistres,  obligatoires  jusqu'a  ce  qu'ils  aient  ete  changes 
ou  modifies  conformement  aux  termes  de  la  presente  loi,  non  seulement  envers 
les  membres  fondateurs  qui  les  auront  signes,  leurs  hoirs  ou  ayant-droit,  mais  aussi 
envers  toutes  personnes  qui,  par  la  suite,  deviendront  actionnaires  de  la  dite  societe 
leurs  hoirs  ou  ayant-droit,  de  la  meme  maniere  que  si  ces  personnes  avaient  elles- 
memes  signe  et  fait  enregistrer  les  dits  actes  et  statuts :  et  tous  changements,  modi- 
fications et  additions  aux  dits  actes  et  statuts,  dument  faits  et  enregistres  en  con- 
formite  a  la  presente  loi  seront  egalement  obligatoires  envers  tous  les  membres 
et  actionnaires  de  la  dite  societe. 

Fonds  social  pent  etre  augments  par  assembl§e  g6n6rale  des  actionnaires.  8.  Toute 
societe  definitivement  constituee  sous  la  presente  loi  aura  la  faculte  en  vertu  d'une 
decision  speciale  de  ses  actionnaires,  reunis  en  assemblee  generale,  d'augmenter 
le  montant  du  fonds  social  enonce  dans  son  acte  de  societe,  et  ce  au  moyen  de  Femis- 
sion  d'actions  additionnelles  qui  pourront  etre  de  la  meme  valeur  nominale  et  de 
la  meme  nature  que  les  actions  primitives  de  la  societe,  ou  etre  de  telle  autre  valeur 
nominale  et  avoir  tels  privileges  et  avantages  qui  pourront  etre  determines  par  la 
dite  decision  speciale. 

Statuts  pourront  etre  chang6s,  modifies  et  rappel6s  par  assembl6e  g6n6rale. 
Copie  de  tels  changements,  etc.,  sera  enregistr6e  &  peine  de  nullit6.  9.  Toute  societe 
definitivement  constituee  sous  la  presente  loi  aura  la  faculte,  en  vertu  d'une  decision 
speciale  de  ses  actionnaires  reunis  en  assemblee  generale,  d'apporter  a  ses  statuts 
tels  changements  et  modifications  qu'eUe  jugera  convenable,  ou  de  faire  des  statuts 
supplementaires,  ou  de  rappeler  ses  statuts  en  entier  et  y  substituer  d'autres ;  pourvu 
toutefois  que  ces  changements  et  modifications  ou  teb  statuts  supplementaires  ne 
soient  point  contraires  a  Facte  de  societe  ni  aux  dispositions  de  la  presente  loi. 
Une  copie  sous  le  sceau  de  la  societe  de  tous  changements  et  modifications  apportes 
a  ses  statuts  et  de  tous  statuts  supplementaires  sera  enregistree  sans  delai  dans  le 
registre  mentionne  a  I'article  3  et  jusqu'a  ce  que  cette  formalite  ait  ete  rempUe, 
toute  decision  de  Fassemblee  generale  a  I'egard  de  ces  statuts  demeurera  sans  effet. 

Copie  de  Facte  de  soci6t6  et  des  statuts,  et  copie  d'une  decision  sp6ciale  sera 
iournie  sur  la  demande  de  tout  actionnaire  moyennant  paiement  n'exc6dant  pas 
Is.  k  peine  £  1  sterling  d'amende.   10.  Une  copie  de  Facte  de  societe  et  des  statuts 
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date  of  the  registration  of  the  deed  of  the  company.  If  they  fail  to  observe  that 
this  formality  is  carried  out  within  the  prescribed  period,  the  deed  of  the  company 
shall  be  void,  and  the  company  shall  be  dissolved  by  operation  of  law.  When  the 
articles  have  not  been  registered  at  the  same  time  as  the  deed  of  the  company,  they 
must  bear  the  signatures  with  a  statement  of  the  calling  or  occupation  and  domicile 
of  all  the  original  members,  and  the  application  for  registration  shall  be  made  in 
their  name. 

A  company  shall  be  incorporated  from  after  the  registration  of  the  deed  of  the 
company  and  of  the  articles  until  its  dissolution ;  it  shall  have  a  seal ;  its  powers.  6.  A 
company  shall  only  be  finally  constituted  under  the  present  law  after  the  deed  of 
the  company  and  the  articles  of  the  company  shall  have  been  registered.  From  the 
day  on  which  these  formalities  shall  have  been  carried  out,  the  original  members, 
with  the  other  persons  who  may  subsequently  become  shareholders  in  the  company, 
shall  be  formed  as  an  incorporated  company,  under  the  name  and  title  and  for  the 
objects  specified  in  the  deed  of  the  company.  The  company  so  incorporated  shall 
have  a  continuous  and  successive  existence  in  the  person  of  its  present  and  future 
members  until  its  dissolution.  It  shall  have  a  seal,  called  in  English  "a  common 
seal",  and  shall  have  power  to  take,  acquire,  hold,  and  possess  in  mortmain  all  kinds 
of  landed  and  immoveable  property  in  this  Island,  to  be  a  party  to  legal  proceedings 
before  all  Courts,  and  before  all  juges-commissaires  and  referees,  to  offer  and  accept, 
bring  and  defend  actions,  appeal  and  discontinue  proceedings,  compromise,  and  arbi- 
trate, and  in  general  to  make  and  perform  aU  necessary  agreements,  contracts,  and 
acts  of  whatsoever  nature,  relating  to  the  transactions,  business,  and  proceedings 
of  the  company,  and  to  do  so  by  the  agency  of  its  managers,  directors,  or  other 
officers  appointed  and  authorised  thereto  by  its  articles,  or  by  letter  or  power  of 
attorney,  or  special  authority. 

The  deed  of  the  company  and  its  articles,  with  changes  and  amendments,  shall 
be  binding  upon  the  original  members  and  upon  all  shareholders,  their  heirs  or  assigns. 

7.  The  deed  of  the  company,  and  the  articles  of  a  company,  constituted  under  the 
present  law  shall  be  binding,  as  soon  as  they  have  been  duly  registered,  until  they 
shall  have  been  changed  or  amended  in  pursuance  of  the  terms  of  the  present  law, 
not  only  upon  the  original  members  who  have  signed  them,  their  heirs  or  assigns, 
but  also  upon  all  persons  who  may  subsequently  become  shareholders  in  the  said 
company,  their  heirs  or  assigns,  in  the  same  manner  as  if  such  persons  had  themselves 
signed  the  said  deed  and  articles  and  caused  them  to  be  registered:  and  all  changes, 
amendments,  and  additions  to  the  said  deed  and  articles,  duly  made  and  registered 
in  pursuance  of  the  present  law,  shall  hkewise  be  binding  upon  aU  members  and 
shareholders  of  and  in  the  said  company. 

The  capital  in  the  business  may  be  increased  by  a  general  meeting  of  shareholders. 

8.  Every  company  finally  constituted  under  the  present  law  shall  have  power,  by 
virtue  of  a  special  resolution  of  its  shareholders  assembled  at  a  general  meeting, 
to  increase  the  amount  of  the  capital  in  the  business  stated  in  its  deed,  and  may 
do  so  by  means  of  issue  of  additional  shares,  which  may  be  of  the  same  nominal 
value  and  of  the  same  nature  as  the  original  shares  in  the  company,  or  be  of  such 
other  nominal  value  and  have  such  rights  of  priority  and  benefits  as  may  be  deter- 
mined by  the  said  special  resolution. 

Articles  may  be  changed,  amended,  and  rescinded,  by  a  general  meeting.  Copy 
of  such  changes  etc.  shall  be  registered  under  penalty  of  avoidance.  9.  Every  com- 
pany finally  constituted  under  the  present  law  shall  have  power,  by  virtue  of  a  special 
resolution  of  its  shareholders  assembled  at  a  general  meeting,  to  introduce  into 
its  articles  such  changes  and  amendments  as  it  shall  think  fit,  or  to  make  supple- 
mentary articles,  or  to  repeal  the  whole  of  its  articles  and  substitute  others  for  them ; 
provided  however  that  such  changes  and  amendments,  or  such  supplenientary  ar- 
ticles, are  not  inconsistent  with  the  deed  of  the  company,  or  the  provisions  of  the 
present  law.  A  copy  under  the  company's  seal  of  aU  changes  and  amendments  intro- 
duced into  its  articles,  and  of  all  supplementary  articles,  shall  be  registered  without 
delay  in  the  register  specified  in  article  3,  and  until  this  formahty  shall  have  been 
carried  out  every  resolution  of  the  general  meeting  in  relation  to  such  articles  shall 
remain  inoperative. 

A  copy  of  the  deed  of  the  company  and  of  the  articles  and  a  copy  of  a  special 
resolution  shall  be  furnished  upon  the  application  of  any  shareholder  in  return  for  a 
payment  not  exceeding  one  shilling  under  penalty  of  a  fine  of  £1  sterling.  10.  A  copy 
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d'lme  societe  sera  foumie  ou  envoyee  a  chacun  des  actionnaires  de  telle  societe 
qui  en  fera  la  demande,  en  s'adressant  personnellement  ou  par  lettre  au  bureau  de 
la  societe,  et  ce,  moyennant  le  paiement  de  telle  somme  n'excedant  pas  un  scheUing, 
que  la  societe  jugera  a  propos  de  fixer.  Tout  actionnaire  d'une  societe  qui  s'adressera 
en  personne  ou  par  lettre  au  bureau  d'une  societe  aura  le  droit  moyennant  le  paie- 
ment d'une  somme  n'excedant  pas  un  scheUing,  d'exiger  la  remise  ou  I'envoi  d'une 
copie  de  toute  decision  speciale  de  I'assemblee  generale  de  la  societe.  Toute  societe 
qui  refusera  ou  negHgera  de  se  conformer  aux  dispositions  de  cet  article  sera  passible 
d'une  amende  n'excedant  pas  une  Uvre  Sterling  par  chaque  contravention. 

Responsabillt6  des  actionnaires.  11.  La  responsabiUte  des  actionnaires  d'une 
societe  constituee  definitivement  sous  la  presente  loi,  k  I'egard  des  dettes  et  engage- 
ments de  telle  societe  sera  Umitee  au  paiement  de  la  partie  de  la  valeur  des  actions, 
dont  ils  sont  respectivement  proprietaires  ou  responsables,  qui  n'aura  point  et6 
versee  dans  la  caisse  sociale.  Et  a  partir  du  moment  ou  la  valeur  nominale  d'une 
action  aura  ete  integralement  versee  dans  la  caisse  sociale,  ou  autrement  pay6e 
au  profit  de  la  societe,  le  proprietaire  de  telle  action  et  toutes  personnes  qui  pourront 
en  etre  garants  ou  responsables  a  quelque  titre  que  ce  soit,  seront  affranchis  de 
toute  responsabUite  et  Hberes  de  toute  contribution  a  cause  des  dettes  et  engage- 
ments de  la  dite  societe. 

Actions  cens6es  bien-meubles.  Transfert.  12.  Les  actions  des  societes  etablies 
en  vertu  de  la  prdsente  loi  seront  censees  biens-meubles  et  seront  transferables 
de  la  maniere  et  dans  la  forme  prescrites  par  les  statuts  des  societes  dont  eUes  6manent 
respectivement. 

Transfert  d'actions  par  h6ritier  principal,  ex6cuteur,  ou  repr6sentant  16gitime 
sera  valable.  13.  Tout  transfert  d'actions  fait  par  un  principal  h^ritier,  par  I'exe- 
cuteur  d'lm  testament  ou  par  tout  autre  representant  legitime,  sera  valable  malgr6 
que  le  nom  de  tel  principal  heritier,  executeiu-  testamentaire  ou  representant  ne 
soit  pas  enregistre  dans  les  Uvres  ou  registres  de  la  societe  dont  les  dites  actions 
emanent,  pourvu  que  les  autres  formalites  prescrites  pour  la  vaUdite  des  transferts 
aient  ete  observees. 

Registre  sera  tenu  sur  peine  d'amende  de  £  2  stg.  par  jour.  14.  Toute  societe 
etabHe  sous  la  presente  loi  sera  tenue  de  garder  un  registre  dans  lequel  seront  inscrites 
les  particularites  suivantes:  Les  noms,  etats  ou  professions,  et  domiciles  ou  adresses 
de  tous  et  un  chacun  de  ses  actionnaires  depuis  sa  fondation.  Et  vis-a-vis  du  nom 
de  chaque  actionnaire :  1°  Le  nombre  des  actions  dont  il  est  proprietaire  ou  respon- 
sable,  avec  les  numeros  de  teUes  actions ;  2°  Les  sommes  versees  dans  la  caisse  sociale 
sur  chaque  action  avec  la  date  de  chaque  versement;  3°  La  date  de  I'inscription 
de  son  nom  dans  le  dit  registre  parmi  les  membres  ou  actionnaires  de  la  societe; 
4°  La  date  a  laqueUe  cet  actionnaire  a  cesse  d'etre  proprietaire  de  chacune  des  actions 
inscrites  vis-a-vis  de  son  nom.  Toute  societe  qui  omettra  ou  neghgera  d'obtemperer 
aux  dispositions  du  present  article  sera  passible  d'une  amende  n'excedant  pas  deux 
Hvres  Sterling  par  jour,  pour  aussi  longtemps  qu'eUe  continuera  d'y  contrevenir. 

Soci^t^  tenue  dans  le  courant  de  Janvier  de  chaque  ann^e  de  dresser  m^moire 
contenant  liste  des  actionnaires  et  un  6tat  de  sa  situation.  Particularites  contenues 
dans  retat  de  situation.  M^molre  sera  enregistr6  dans  un  registre  de  la  soci6t6  et 
copie  sous  sceau  en  sera  remise  dans  le  courant  de  Janvier  de  chaque  ann6e  au  Greffier, 
sous  peine  de  £  2  stg.  par  jour.  15.  Toute  societe  constitute  en  vertu  de  la  presente 
loi  sera  tenue,  dans  le  courant  du  mois  de  Janvier  de  chaque  annee,  de  dresser  une 
Uste  des  noms,  etats  ou  professions,  et  domiciles  ou  adresses  de  toutes  personnes 
qui,  le  premier  joiu-  de  Janvier  de  la  dite  annee,  etaient  actionnaires  de  la  dite  societe, 
et  vis-a-vis  du  nom  de  chaque  actionnaire,  le  nombre  et  les  numeros  de  ses  actions 
et  le  montant  qui  a  ete  verse  sur  chacune  des  dites  actions  dans  la  caisse  sociale; 
le  dit  memoire  contiendra  en  outre  un  etat  de  situation  renfermant  les  particularites 
suivantes:  1°  Le  montant  du  fonds  social  avec  le  nombre  d'actions  dans  lequel 
U  est  divis6 ;  2°  Le  nombre  des  actions  prises  depuis  la  fondation  de  la  societe  jusqu'au 
premier  Janvier  de  I'annee  dans  laqueUe  la  dite  hste  sera  dress^e;  3°  Le  nombre 
et  le  montant  par  action  des  appels  de  fonds  faits  a  ses  membres  par  la  societe  et 
la  somme  totale  dont  le  versement  dans  la  caisse  sociale  a  ete  demande  au  moyen 
des  dits  appels  de  fonds ;  4°  Le  montant  re9u  par  la  soci6te  en  vertu  des  dits  appels 
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of  the  deed  of  the  company  and  of  the^articles  of  a  company  shall  be  furnished  or 
sent  to  each  of  the  shareholders  in  such  company  who  shall  make  request  therefor, 
upon  his  applying  in  person  or  by  letter  at  the  company's  office,  in  return  for  the 
payment  of  such  sum  not  exceeding  one  shilling,  as  the  company  shall  deem  it  ex- 
pedient to  fix.  Every  shareholder  in  a  company  applying  personally  or  by  letter 
at  a  company's  office  shall  be  entitled  in  return  for  the  payment  of  a  sum  not  exceeding 
one  shilling  to  require  that  there  shall  be  delivered  or  sent  to  him  a  copy  of  every 
special  resolution  of  the  general  meeting  of  the  company.  Any  company  which  shall 
refuse  or  neglect  to  act  in  conformity  with  the  provisions  of  this  article  shall  be 
liable  to  a  fine  not  exceeding  one  pound  sterhng  for  every  infringement. 

Liability  of  shareholders.  11.  The  habihty  of  the  shareholders  in  a  company 
finally  constituted  under  the  present  law  as  regards  the  debts  and  engagements 
of  such  company  shall  be  limited  to  the  payment  of  such  portion  of  the  value  of  the 
shares  of  which  they  are  respectively  owners  or  for  which  they  are  liable  as  shall 
not  have  been  paid  up  and  contributed  to  the  assets  of  the  business;  and  from  the 
moment  when  the  nominal  value  of  a  share  shall  have  been  fully  paid  up  and  contri- 
buted to  the  assets  of  the  business,  or  otherwise  satisfied  for  the  benefit  of  the  com- 
pany, the  owner  of  such  share  and  all  persons  who  may  be  sureties  therefor,  or 
liable  in  any  character  whatsoever,  shall  be  discharged  from  all  habihty,  and 
freed  from  any  contribution  arising  in  respect  of  the  debts  and  engagements  of  the 
said  company. 

Shares  deemed  moveable  property.  Transfer.  12.  Shares  in  companies  establi- 
shed by  virtue  of  the  present  law  shall  be  deemed  moveable  property,  and  shall 
be  transferable  in  the  manner  and  form  prescribed  by  the  articles  of  the  companies 
by  which  they  are  respectively  issued. 

Transfer  of  shares  by  a  principal  heir,  executor,  or  legal  representative,  shall 
be  valid.  13.  Every  transfer  of  shares  made  by  a  principal  heir,  by  the  executor 
imder  a  will,  or  by  any  other  legal  representative,  shall  be  vahd  in  spite  of  the  fact 
that  the  name  of  such  principal  heir,  executor  under  the  will,  or  representative  is 
not  registered  in  the  books  or  registers  of  the  company  by  which  the  said  shares 
are  issued,  provided  that  the  other  formahties  prescribed  for  the  vahdity  of  transfers 
have  been  observed. 

A  register  shall  be  kept  under  penalty  of  a  fine  of  £  2  sterling  per  day.  14.  Every 
company  estabUshed  under  the  present  law  shall  be  required  to  keep  a  register  in 
which  shall  be  entered  the  foUowLng  particulars :  The  names,  occupations  or  callings, 
and  domiciles  or  addresses  of  all  and  each  respectively  of  its  shareholders  since  its 
formation;  and  opposite  the  name  of  each  shareholder:  1.  The  quantity  of  shares 
of  which  he  is  owner  or  for  which  he  is  hable,  with  the  distinguishing  numbers  of  such 
shares;  2.  The  sums  paid  up  and  contributed  to  the  assets  of  the  business  upon  each 
share,  with  the  date  of  each  payment ;  3.  The  date  of  the  entry  of  his  name  in  the 
said  register  among  the  members  or  shareholders  of  or  in  the  company;  4.  The 
date  at  which  such  shareholder  ceased  to  be  owner  of  each  of  the  shares  entered 
opposite  his  name.  Any  company  which  shall  omit  or  neglect  to  obey  the  provisions 
of  the  present  article  shall  be  Hable  to  a  fine  not  exceeding  two  pounds  sterling  per 
day,  for  as  long  as  it  shall  continue  to  be  in  default. 

Company  required  in  the  course  of  January  in  each  year  to  draw  up  a  memo- 
randum containing  a  list  of  shareholders  and  a  statement  of  its  position.  Particulars 
contained  in  the  statement  of  position.  Memorandum  shall  be  registered  in  a  register 
of  the  company,  and  a  copy  thereof  under  seal  shall  be  delivered  in  the  course  of 
January  in  each  year  to  the  Registrar,  under  penalty  of  £2  sterling  per  day.  15.  Every 
company  constituted  by  virtue  of  the  present  law  shall  be  required,  in  the  course 
of  the  month  of  January  in  each  year,  to  draw  up  a  hst  of  the  names,  occupations 
or  calhngs,  and  domiciles  or  addresses  of  all  persons  who,  on  the  first  day  of  January 
in  the  said  year,  were  shareholders  in  the  said  company,  and,  opposite  the  name 
of  each  shareholder,  the  quantity  and  distinguishing  numbers  of  his  shares,  and  the 
amount  which  has  been  paid  up  on  each  of  the  said  shares  and  contributed  to  the 
assets  of  the  business;  the  said  memorandum  shaU  also  contain  a  statement  of  the 
position  comprising  the  following  particulars :  1.  The  amount  of  capital  in  the  busiaess, 
with  the  number  of  shares  into  which  it  is  divided;  2.  The  number  of  shares  taken 
from  the  time  of  the  formation  of  the  company  until  the  1st  January  of ithe  year 
in  which  the  said  hst  shall  be  drawn  up ;  3.  The  number  and  amount  per  share  of  the 
calls  of  capital  made  on  its  members  by  the  company,  and  the  total  sum  payment 

12* 
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de  fonds;  5°  Le  montant  encore  exigible  par  la  societe  au  moyen  d'autres  appels 
de  fonds.  Et  dans  le  cas  ou,  par  les  statuts  de  la  societe  la  penalite  encourue  par 
les  actionnaires  qui  negligeraient  de  se  conformer  aux  conditions  du  versement 
du  montant  de  leurs  actions  est  la  confiscation  des  dites  actions.^  Le  dit  memoire 
contiendra:  6°  Le  nombre  des  actions  dont  la  confiscation  a  ete  prononcee.  La 
somme  totale  re5ue  par  la  societe  sur  les  dites  actions  avant  la  confiscation,  et  la 
somme  re9ue  par  la  societe  au  moyen  de  la  vente  des  dites  actions  apres  confiscation. 
Le  memoire  sera  eniegistre  dans  un  registre  tenu  a  cet  effet  par  la  societe  et  une 
copie,  sous  le  sceau  de  la  societe,  en  sera  remise  dans  le  delai  mentionne  au  com- 
mencement de  cet  article  au  Greffier  de  la  Cour  et  demeurera  logee  au  Greffe.  Toute 
societe  qui  negligera  ou  omettra  de  dresser  et  enregistrer,  et  de  remettre  au  Greffier 
im  memoire  en  conformite  a  cet  article,  sera  passible  d'une  amende  n'exc^dant 
pas  deux  livres  Sterling  par  jour  aussi  longtemps  qu'elle  continuera  d'y  contrevenir 
apres  le  trente-et-un  Janvier  de  chaque  annee  respectivement. 


V  Registres  mentionnes  aux  articles  14  et  15  seront  gard6s  au  bureau  de  la  soci6t6. 
On  y  aura  accfes  entre  11  a.m,  et  2  p.m.  Extraits  des  registres  sous  sceau  seront 
fournls  moyennant  6d.  par  100  mots  sous  peine  d'amende  de  £  1  stg.  16.  Les  registres 
mentionnes  aux  articles  14  et  15  seront  gardes  au  bureau  public  de  la  societe,  et 
toute  personne  en  s'adressant  au  dit  bureau  entre  les  onze  heures  du  matin  et  deux 
heures  de  I'apres-midi  de  chaque  jour  ouvrier,  et  en  se  conformant  a  telles  regies 
raisoimables  qui  pourront  etre  etablies  a  cet  egard  par  les  statuts  de  la  societe  aura 
la  faculte  d'examiner  les  dits  registres  et  d'en  prendre  telle  note  ou  extrait  qu'elle 
jugera  convenable.  La  personne  demandant  de  faire  I'examen  des  dits  registres 
y  sera  admise,  si  c'est  un  membre  de  la  societe,  gratuitement,  et,  dans  tout  autre 
cas,  en  payant  une  somme  n'excedant  pas  un  schelling.  Des  extraits  des  dits  registres 
authentiques  sous  le  sceau  de  la  societe  seront  deHvres  a  toute  personne  qui  en  fera 
la  demande  moyermant  le  paiement  de  six  pennis  par  cent  mots.  Toute  infraction 
du  present  article  sera  punie  d'une  amende  d'une  livre  Sterling. 

Toute  soci6te  tenue  d'avoir  un  bureau  public,  oii  ajours  semonces  et  avis  servis 
ou  remis  au  g6rant  seront  census  ajours  et  semonces  ^  la  soei§t6.  Avis  sous  sceau 
indiquant  situation  et  tout  cliangement  du  bureau,  sera  remis  au  Greffier  sous  peine 
de  £  2  stg.  Liste  des  bureaux  des  soci6t6s  anonymes  sera  affich6e  au  Greffe.  17.  Toute 
societe  constituee  en  vertu  de  la  presente  loi  sera  tenue  d'avoir  un  bureau  public 
dans  cette  ile,  ou  tous  ajours  et  autres  semonces  qui  concernent  la  societe  pourront 
etre  servis,  et  ou  tous  avis  qui  doivent  etre  donnes  a  la  societe  pourront  etre  remis 
ou  envoyes  par  la  poste  aux  lettres.  Et  tout  ajour  ou  autre  semonce  au  gerant, 
servi  audit  bureau,  sera  cense  un  ajoumement  ou  semonce  k  la  societe.  La  socidte, 
avant  de  commercer  ses  operations,  fera  remettre  au  moyen  de  ses  gerants,  directeurs, 
ou  autres  officiers,  au  Greffier  de  la  Cour  un  avis,  par  ecrit  et  sous  son  sceau,  in- 
diquant la  situation  du  dit  bureau  et  elle  avertira  le  dit  Greffier  de  la  meme  maniere 
de  tout  changement  de  bureau  qu'elle  pourra  faire  par  la  suite.  Le  Greffier  dressera, 
d'apres  les  avis  qui  lui  seront  ainsi  remis,  une  Uste  des  bureaux  des  diverses  societes 
qui  pourront  etre  etablies  sous  la  presente  loi,  laquelle  Uste  sera  affichee  dans  le 
bureau  du  Greffe.  Toute  societe  qui  contreviendra  aux  dispositions  du  present 
article  sera  passible  d'une  amende  n'excedant  pas  deux  livres  SterHng. 


Soci6t6  tenue  d'inscrire  son  nom  et  mots  «avec  responsabilit6  limit6e»  sur  bureau, 
billets  et  autres  pieces  sous  peine  de  responsabilit6  personnelle.  Idem  sur  sceau. 
Peines  pour  contravention  d,  cet  article.  18.  Toute  societe  etabUe  sous  la  presente 
loi  sera  tenue  de  faire  inscrire  son  nom  en  toutes  lettres  et  les  mots  «avec  respon- 
sabilite  limitee»  en  caracteres  Hsibles  sur  la  fa9ade  de  son  bureau  public,  ainsi  que 
sur  tous  biUets  a  ordre,  lettres  de  change,  connaissements,  factures,  comptes,  re9U8, 
papiers,  et  documents  emis  ou  souscrits  en  son  nom  et  sous  sa  responsabilite  par 
ses  gerants,  directeurs,  agents  ou  autorises.  Toute  personne  qui  aura  souscrit  ou 
cmis,  au  nom  de  la  societe  des  billets  a  ordre,  lettres  de  change  ou  autres  obhgations 


ALDERNEY:  JOINT  STOCK  COMPAJSTIES.  141 

of  which  into  the  assets  of  the  business  has  been  demanded  by  means  of  the  said 
calls  of  capital ;  4.  The  amount  received  by  the  company  by  virtue  of  the  said  calls 
of  capital ;  5.  The  amount  still  liable  to  be  demanded  by  the  company  by  means 
of  further  calls  of  capital;  and  in  a  case  where,  by  the  articles  of  the  company, 
the  penalty  incurred  by  shareholders  who  fail  to  comply  with  the  conditions  of  pay- 
ment of  the  amount  of  their  shares  is  confiscation  of  the  said  shares,  the  said 
memorandum  shall  contain :  6.  The  number  of  shares  of  which  confiscation  has  been 
ordered.  The  total  sum  received  by  the  company  upon  the  said  shares  before  con- 
fiscation, and  the  sum  received  by  the  company  by  means  of  the  sale  of  the  said 
shares  after  confiscation.  The  memorandum  shall  be  registered  in  a  register  kept 
for  that  purpose  by  the  company,  and  a  copy  thereof  under  the  company's  seal 
shall  be  deUvered  within  the  period  specified  at  the  beginning  of  this  article  to  the 
Registrar  of  the  Court  and  shall  remain  deposited  at  his  office.  Any  company  which 
shall  neglect  or  omit  to  draw  up  and  register  and  deliver  to  the  Registrar  a  memor- 
andum in  pursuance  of  this  article  shall  be  hable  to  a  fine  not  exceeding  two  pounds 
sterhng  per  day  for  so  long  as  it  shall  continue  to  be  in  default  after  the  31st  Jan- 
uary of  each  year  respectively. 

Registers  specified  in  articles  14  and  15  shall  be  kept  at  the  office  of  the  company. 
Admission  shall  be  allowed  between  11  A.  M.  and  2  P.  M.  Extracts  from  the  registers 
under  seal  shall  be  furnished  in  return  for  6d.  per  100  words  under  penalty  of  a  fine 
of  £1  sterling.  16.  The  registers  specified  in  articles  14  and  15  shall  be  kept  at  the 
public  office  of  the  company,  and  any  person  applying  at  the  said  office  between 
11  o'clock  in  the  morning  and  2  o'clock  in  the  afternoon  of  any  working  day,  and 
complying  with  such  reasonable  regulations  as  may  be  laid  do^vn  for  that  purpose 
by  the  articles  of  the  company,  shall  be  entitled  to  examine  the  said  registers,  and 
to  take  from  them  such  note  or  extract  as  he  may  deem  requisite.  The  person  ap- 
plying to  examine  the  said  registers  shall  be  admitted  thereto,  if  he  is  a  member 
of  the  company,  without  charge;  and,  in  any  other  case,  upon  payment  of  a  sum 
not  exceeduig  one  shilling.  Extracts  from  the  said  registers,  authenticated  under 
the  company's  seal,  shall  be  delivered  to  any  person  who  shall  apply  therefor,  in 
return  for  the  payment  of  six  pence  per  hundred  words.  Every  infringement  of  the 
present  article  shall  be  punished  with  a  fine  of  one  pound  sterling. 

Every  company  required  to  have  a  public  office  at  which  summonses,  plaints, 
and  notices  served  or  delivered  to  the  manager  shall  be  deemed  summonses  and  plaints 
served  on  the  company.  Notice  under  seal  stating  the  situation  and  every  change 
of  the  office,  shall  be  delivered  to  the  Registrar  under  penalty  of  £  2  sterling.  A  list 
of  the  offices  of  joint  stock  companies  shall  be  posted  at  the  office  of  the  Registrar. 
17.  Every  company  constituted  by  virtue  of  the  present  law  shall  be  required 
to  have  a  public  office  in  this  Island,  at  which  all  summonses  and  other  legal 
proceeding  which  concern  the  company  may  be  served,  and  at  which  all  notices 
which  must  be  given  to  the  company  may  be  delivered  or  sent  by  post;  and 
every  summons  or  other  legal  proceeding  against  the  manager,  served  at  the 
said  office,  shall  be  deemed  a  summons  or  legal  proceeding  against  the  com- 
pany. The  company  before  commencing  its  business,  shall  cause  to  be  deUvered 
by  means  of  its  managers,  directors,  or  other  officers,  to  the  Registrar  of  the  Court, 
a  notice  in  writing  and  under  its  seal,  describing  the  situation  of  the  said  office,  and 
it  shall  give  notice  to  the  said  Registrar  in  the  same  manner  of  every  change  of 
office  which  it  may  subsequently  make.  The  Registrar  shall  draw  up,  in  pur- 
suance of  the  notices  which  shall  be  thus  given  him,  a  list  of  the  offices  of  the 
various  companies  which  shall  be  established  under  the  present  law, which  list  shall 
be  posted  in  the  office  of  the  Registrar.  Any  company  which  shall  infringe  the 
provisions  of  the  present  article  shall  be  liable  to  a  fine  not  exceeding  two  pounds 
sterling. 

Company  required  to  place  its  name  and  the  words  "with  limited  liability"  over 
its  office,  and  on  its  bills  and  other  documents,  under  penalty  of  personal  liability. 
Likewise  on  its  seal.  Penalties  for  infringement  of  this  article.  18.  Every  company 
established  under  the  present  law  must  cause  its  name  to  be  placed  at  full  length 
in  letters  and  the  words  "with  limited  liability"  in  legible  characters  upon  the  front 
of  its  public  office,  as  well  as  upon  all  promissory  notes,  bills  of  exchange,  bills  of 
lading,  invoices,  accounts,  receipts,  papers,  and  documents,  issued  or  subscribed 
in  its  name  and  for  which  it  is  Hable  by  its  managers,  directors,  agents,  or  authorised 
officers.   Any  person  who  shall  have  subscribed  or  issued  in  the  name  of  the  com- 


142  ALDERNEY:  SOCI6t:6S  ANONYMES. 

ou  promesses  de  payer  sur  lesquels  le  nom  de  la  societe  ne  sera  pas  enonce  en  con- 
formite  au  present  article,  en  sera  responsable  en  son  propre  et  prive  nom  a  defaut 
de  la  societe.  Toute  societe  sera  egalement  tenue  de  faire  graver  son  nom  et  les 
mots  «avec  responsabilite  limitee»  en  toutes  lettres  et  en  caracteres  lisibles  sur 
son  sceau.  Toute  societe  qui  omettra  ou  negKgera  de  faire  inscrire  son  nom  sur  son 
bureau  public  en  obeissance  au  present  article,  sera  passible  d'une  amende  de  cinq 
Hvres  Sterling,  et,  en  outre  d'une  amende  additionneUe  d'une  livre  Sterling  par 
chaque  join"  que  son  nom  n'aura  pas  ete  ainsi  inscrit.  Toute  society  qui  contre- 
viendra  aux  autres  dispositions  du  present  article  sera  passible  d'une  amende  de 
deux  Uvres  Sterling  pour  chaque  contravention;  et  tout  directeur,  gerant  ou  autre 
officier  d'une  societe  qui  se  servira  d'un  sceau  comme  etant  celui  de  telle  societe 
sur  lequel  le  nom  de  cette  societe  ne  sera  pas  grave,  comme  sus  est  dit,  sera  sujet 
a  une  amende  de  cinq  Uvres  Sterling  pour  chaque  contravention. 

Soci^t^  est  dissoute  lors  actionnaires  r^duits  pendant  six  mois  h  moins  de  sept. 
Responsabilit6  des  actionnaires  apr§s  dissolution.  Mineurs  et  interdits  ne  comptent 
pas  parmi  les  7.  Man  et  femme  s6par6s  comptent  pour  un.  19.  Toute  societe  con- 
stituee  en  vertu  de  la  presente  loi,  dont  le  nombre  des  membres  ou  actionnaires 
se  trouvera  reduit  a  moins  de  sept,  et  qui,  pendant  I'espace  de  six  mois  cons6cutifs, 
continuera  avec  moins  de  ce  nombre  d'actiormaires,  sera,  a  I'expiration  du  dit 
terme,  dissoute  de  plein  droit.  Les  actionnaires  qui  composaient  la  dite  societd  au 
moment  de  sa  dissolution  seront,  sohdairement  et  sans  limitation,  responsables  de 
toutes  dettes  contractees  et  de  toutes  operations  entreprises  au  nom  de  la  dite  societe 
apres  cette  epoque,  excepte  ceUes  indispensables  pour  la  cloture  et  la  hquidation 
des  affaires  de  la  societe  ainsi  dissoute.  Les  mineurs  et  les  interdits,  qui  seront 
membres  d'une  societe  avec  garantie  hmitee,  ne  pourront  compter  au  nombre  des 
sept  actionnaires  que  la  loi  exige  pour  la  continuation  d'une  societe.  Le  mari  et 
la  femme  separes  quant  aux  biens,  qui  seront  fondateurs  ou  actionnaires  dans  une 
societe  etabhe  en  vertu  de  la  presente  loi  ne  compteront  que  pour  un  dans  le  nombre 
des  sept  actionnaires  requis  pour  la  formation  ou  la  continuation  d'une  societe. 


Assembl^e  gen^rale  sera  tenue  annuellement.  Etat  et  rapport  seront  pr6sent6s. 
«Capital  Account ».  Auditeurs.  Etats  et  rapport  seront  remis  aux  actionnaires.  Peines 
en  contravention.  20.  Toute  societe  etabUe  en  vertu  de  la  presente  loi  sera  tenue 
d'avoir  annuellement  dans  cette  ile  une  assemblee  generale  de  ses  actionnaires. 
Les  directeurs  ou  gerants  seront  tenus  de  presenter  a  I'assemblee  un  etat  des  recettes 
et  depenses  de  la  societe  jusqu'a  la  fin  de  I'annee  precedente.  L'etat  ainsi  dresse 
enoncera  le  montant  des  recettes  de  la  societe  dmrant  I'annee,  classifi6es  sous  diffe- 
rents  chefs,  montrant  la  source  dont  elles  proviemaent;  ainsi  que  le  montant  des 
depenses  classifiees  sous  differents  chefs  faisant  voir  I'objet  pour  lequel  elles  ont 
ete  encourucs.  Si  des  depenses  ont  6te  faites  durant  I'annee,  qui  ne  soient  pas 
pour  les  besoins  de  I'annee  courante  seulement  mais  de  plusieurs,  elles  pourront 
etre  reparties  entre  plusieurs  annees,  pourvu  que  les  principes  de  cette  repartition 
soient  clairement  enonces;  et  ce  afin  d'etablir  la  balance  reelle  des  profits  et  des 
pertes  de  I'exercice  de  I'annee  ecoulee.  II  sera  egalement  dresse  un  etat  (anghce) 
capital  account  des  biens  mobihers  et  immobiliers  et  des  dettes  actives  et  passives 
de  la  societe. 

Deux  auditeurs  des  comptes  seront  nomines  la  premiere  annee  par  les  direc- 
teurs, et  ensuite  par  les  actionnaires  en  assemblee  generale,  poiu'  examiner  et  verifier 
les  comptes,  Uvres  et  documents  de  la  societe,  de  quoi  ils  feront  un  rapport.  Une 
feuille  contenant  les  dits  etats  et  le  dit  rapport  sera  remise  ou  envoyee  par  la  poste 
aux  lettres  a  chacun  des  actionnaires  dix  jours  au  moins  avant  la  tenue  de  I'assemblee 
generale,  et  sera  aussi  presentee  formeUement  par  les  directeurs  a  I'assemblee  gene- 
rale. Toute  societe  qui  contreviendra  aux  dispositions  du  present  article  sera  passible 
d'une  amende  n'excedant  pas  cinq  Uvres  SterUng  pour  chaque  contravention. 

Assembl6e  generale  extraordinaire  convoquee  par  directeurs  ou  g6rants.  21.  Les 

directeurs  ou  gerants  d'une  societe,  ou  la  majorite  d'entre  eux  auront  le  droit,  en 
se  conformant  aux  dispositions  de  cette  loi  et  aux  statuts  de  la  society,  s'il  y  en 
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pany  promissory  notes,  bills  of  exchange,  or  other  obHgations  or  promises  to  pay, 
on  which  the  name  of  the  company  shall  not  be  stated  in  pursuance  of  the  present 
article,  shall  be  hable  therefor  in  his  own  private  name  upon  the  company's  default. 
Every  company  must  also  cause  its  name,  and  the  words  "with  hmited  Uability," 
at  full  length  in  letters  and  in  legible  characters  to  be  engraved  upon  its  seal. 
Any  company  which  shall  omit  or  neglect  to  cause  its  name  to  be  placed  over  its 
pubUc  office  in  obedience  to  the  present  article  shall  be  Hable  to  a  fine  of  five  pounds 
sterling,  and  also  to  an  additional  fine  of  one  pound  sterling  for  every  day  on  which 
its  name  shall  not  have  been  so  placed.  Any  company  which  shall  infriage  the  other 
provisions  of  the  present  article  shall  be  hable  to  a  fine  of  two  pounds  sterUng  for 
every  infringement;  and  any  director,  manager,  or  other  officer  of  a  company  who 
shall  use  a  seal  as  that  of  such  company  on  which  the  name  of  such  company  shall 
not  be  engraved,  as  stated  above,  shall  be  liable  to  a  fine  of  five  pounds  sterhng 
for  every  infringement. 

A  company  shall  be  dissolved  when  the  shareholders  have  been  reduced  during 
six  months  to  less  than  seven.  Liability  of  the  shareholders  after  dissolution.  Minors 
and  persons  without  civil  rights  are  not  reckoned  among  the  seven.  Husband  and  wife 
under  system  of  separate  estate  are  reckoned  as  one.  19.  Every  company  consti- 
tuted by  virtue  of  the  present  law  of  which  the  number  of  members  or  shareholders 
shall  become  reduced  to  less  than  seven,  and  which,  for  the  period  of  six  consecutive 
months,  shall  continue  with  less  than  that  number  of  shareholders,  shall,  at  the  ex- 
piration of  the  said  term,  be  dissolved  by  operation  of  law.  The  shareholders  who 
constituted  the  said  company  at  the  moment  of  its  dissolution  shall  be  liable,  jointly 
and  severally  and  without  limit,  for  aU  debts  contracted,  and  for  all  transactions 
undertaken,  in  the  name  of  the  said  company  after  such  period,  except  such  as  are 
necessary  for  the  completion  and  winding  up  of  the  business  of  the  company  thus 
dissolved.  Minors  and  persons  without  civil  rights  who  are  members  of  a  company 
with  limited  habihty  may  not  be  reckoned  in  the  number  of  the  seven  shareholders 
whom  the  law  requires  for  the  continuance  of  a  company.  Husband  and  wife  living 
under  the  system  of  separate  estate,  who  are  original  members  or  shareholders  of 
or  in  a  company  established  by  virtue  of  the  present  law,  shall  only  be  reckoned 
as  one  in  the  number  of  seven  shareholders  required  for  the  constitution  or  con- 
tinuance of  a  company. 

A  general  meeting  shall  be  held  annually.  A  statement  and  report  shall  be  pre- 
sented. "Capital  account."  Auditors.  Statements  and  report  shall  be  delivered  to 
the  shareholders.  Penalties  for  infringement.  20.  Every  company  established  by 
virtue  of  the  present  law  shall  be  obhged  to  hold  annually  in  this  Island  a  general 
meeting  of  its  shareholders.  The  directors  or  managers  shall  be  required  to  put 
before  the  meeting  a  statement  of  the  receipts  and  expenses  of  the  company  up 
to  the  end  of  the  preceding  year.  The  statement  so  drawn  up  shall  set  forth  the 
amount  of  the  company's  receipts  during  the  year,  classified  under  different  heads, 
showing  the  source  from  which  they  are  derived;  as  well  as  the  amount  of  the  ex- 
penses, classified  imder  different  heads,  and  showing  the  object  for  which  they  have 
been  incurred.  If  expenses  have  been  incurred  during  the  year  which  are  not  for  the 
requirements  of  the  current  year  alone  but  of  several  years,  they  may  be  apportioned 
over  several  years,  provided  that  the  principles  governing  such  apportionment  are 
clearly  stated ;  and  that  this  is  done  before  striking  the  actual  balance  of  the  profits 
or  of  the  losses  of  the  work  of  the  past  year.  There  shall  also  be  drawn  up  a  "capital 
account"  of  the  moveable  and  immoveable  property  and  of  the  assets  and  liabili- 
ties of  the  company. 

Two  auditors  shall  be  appointed  the  first  year  by  the  directors,  and  subsequently 
by  the  shareholders  in  general  meeting,  to  examine  and  verify  the  accounts,  books, 
and  documents  of  the  company,  of  which  they  shaU  make  a  report.  A  memorandum 
containing  the  said  statements  and  the  said  report  shall  be  deUvered  or  sent  by 
post  to  each  of  the  shareholders  not  less  than  ten  days  before  the  holding  of  the 
general  meeting,  and  shall  also  be  formally  laid  before  the  general  meeting  by 
the  directors.  Any  company  which  shall  infringe  the  provisions  of  the  present 
article  shall  be  liable  to  a  fine  not  exceeding  five  pounds  sterling  for  each  in- 
fringement. 

Extraordinary  general  meeting  summoned  by  directors  or  managers.  21.  The 
directors  or  managers  of  a  company  or  the  majority  of  them,  shall  be  entitled,  upon 
complying  with  the  provisions  of  this  law  and  the  articles  of  the  company,  if  there 
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a  a  ce  sujet,  de  convoquer  une  assemblee  generale  extraordinaire  de  la  society  lors- 
qu'ils  le  jugeront  necessaire. 

Assemblee  g6n6rale  extraordinaire  convoqu^e  par  aetionnaires.  22.  Les  direc- 
teurs  ou  gerants  d'une  societe  seront  tenus  de  faire  convoquer  une  assemblee  generale 
extraordinaire  de  la  societe  toutes  fois  et  quantes  qu'ils  en  seront  requis  par  au 
moins  cinq  des  aetionnaires  representant  au  moins  un  dixieme  des  actions  pourvu 
que  la  demande  leur  en  soit  faite  par  ecrit,  qu'elle  soit  signee  par  les  demandeurs, 
qu'eUe  porte  date  et  enonce  le  sujet  ou  les  sujets  qui  doivent  etre  soumis  a  la  delibe- 
ration de  I'assemblee.  Paute  aux  directeurs  ou  gerants  de  convoquer  la  dite  assem- 
blee de  maniere  a  ce  qu'eUe  puisse  reguUerement  avoir  Ueu  dans  le  delai  de  vingt- 
et-un  jours  a  compter  du  jour  ou  la  demande  leur  en  aura  ete  faite,  les  aetionnaires 
signataires  de  la  demande  auront  le  droit  de  convoquer  eux  memes  une  assemblee 
generale  pour  prendre  en  consideration  les  sujets  specifies  dans  la  dite  demande. 

Actions  sont  indivisibles.  23.  Une  action  d'une  societe  etablie  en  vertu  de 
cette  loi  ne  pourra  etre  divisee  en  portions. 

Voix.  24.  Tout  actionnaire  d'lme  societe  etablie  en  vertu  de  la  presente  loi 
aura  droit  a  une  voix  au  moins  dans  les  assemblees  g6nerales  de  cette  societe,  ordi- 
naires  ou  extraordinaires ;  neanmoios  lorsque  plusieurs  persoimes  seront  proprie- 
taires  par  indivis  d'une  ou  de  plusieurs  actions,  ces  personnes  n'auront  point  chacune 
d'eUes  droit  de  voix  a  cause  des  dites  action  ou  actions,  mais  eUes  devront  faire 
choix  d'une  d'elles  pour  les  representer  et  voter  en  leur  nom.  Faute  a  eUes  de  faire 
ce  cboix  la  personne  d'entre  eUes,  dont  le  nom  se  trouvera  etre  le  premier  dans 
I'ordre  d'inscription  dans  le  registre  des  aetionnaires  de  la  societe,  sera  admise 
a  voter  a  raison  des  dites  action  ou  actions. 

Regies  g§n6rales  h  d6faut  de  statuts.  25.  Lorsque  les  statuts  d'une  societe  ne 
contiendront  pas  de  dispositions  relatives  aux  sujets  specifies  ci-dessous,  les  regies 
suivantes  seront  observees:  1°  II  y  aura  une  assemblee  generale  ordinaire  chaque 
armee,  savoir ;  ceUe  presorite  par  I'article  20.  EUe  sera  convoquee  par  les  directeurs 
ou  gerants  de  la  societe;  2°  Les  assemblees  generales,  ordinaires  ou  extraordinaires, 
seront  convoquees  au  moyen  d'rni  avis  par  ecrit  ou  imprime,  specifiant  le  jour, 
rheure  et  le  lieu  de  la  tenue  de  I'assemblee  signe  par  les  persoimes  qui  convoqueront 
I'assemblee  ou  par  quelque  personne  autorisee  par  eUes;  cet  avis  sera  remis  ou 
envoye  par  la  poste  aux  lettres  a  chacun  des  membres  de  la  societe  dix  jours  au 
moins  avant  la  tenue  de  I'assemblee;  3°  L'assemblee  generale,  ordinaire  ou  extra- 
ordinaire d'une  societe,  ne  pourra  proceder  ni  prendre  de  decision  valable  a  I'egard 
d'un  sujet  ou  affaire  quelconque,  autre  que  la  declaration  d'un  dividende,  que  lors- 
qu'il  y  aura  des  membres  ou  aetionnaires  personnellement  presents  en  nombre 
suffisant  pour  former  un  quorum.  Ce  nombre  sera  au  moins  de  cinq,  et  les  membres 
presents  devront  etre  proprietaires  d'au  moins  un  vingtieme  des  actions  composants 
le  fonds  social;  4°  Lors  de  la  tenue  d'une  assemblee  generale,  ordinaire  ou  extra- 
ordinaire, les  aetionnaires  presents,  pourvu  qu'ils  soient  en  nombre  suffisant  pour 
que  I'assemblee  soit  autorisee  a  proceder,  choisiront,  a  la  pluralite  des  voix,  un 
parmi  eux,  pour  remplir  les  fonctions  de  president;  5°  Chaque  actionnaire  d'une 
societe,  quelque  soit  le  nombre  de  ses  actions  aura  au  moins  une  voix  dans  les 
assemblees  ordinaires  ou  extraordinaires. 

Regies  pour  la  tenue  des  assemblees  des  aetionnaires.  26.  Lors  de  la  tenue 
d'une  assemblee  generale,  ordinaire  ou  extraordinaire,  les  regies  suivantes  seront 
observees :  1°  11  sera  en  premier  lieu  precede  a  prendre  en  consideration  et  decider 
les  sujets  mentioimes  dans  I'avis  de  convocation;  2°  Toute  proposition  diiment 
faite  et  secondee  sera  mise  aux  voix,  pourvu  qu'eUe  ne  soit  pas  en  opposition  a  cette 
loi  ni  contraire  aux  statuts  de  la  societe;  3°  Excepte  dans  le  cas  d'une  decision 
speciale,  les  decisions  d'une  assemblee  generale  seront  prises  a  la  pluralite  absolue 
des  voix  donnees;  4°  Lorsqu'il  s'agira  de  recueiUir  les  suffrages  de  I'assemblee, 
le  president  pourra  y  proceder  soit  par  la  levee  de  mains,  soit  par  I'appel  nominal, 
a  son  choix.  Nearmioins,  si  avant  qu'une  proposition  ait  et6  mise  aux  voix,  ou 
immediatement  apres  que  I'avis  de  I'assemblee  a  ete  pris  par  la  levee  des  mains, 
cinq  des  membres  ou  aetionnaires  presents  exigent  I'appel  nominal,  le  president 
sera  tenu  de  se  conformer  a  leur  demande  et  le  resultat  en  sera  pris  et  considere 
comme  la  decision  de  I'assemblee;  5°  Pour  constater  la  majorite  des  voix:  1°  Lors- 
que I'avis  de  I'assemblee  sera  pris  par  la  levee  des  mains,  on  tiendra  compte  des 
suffrages  de  ceux  seulement  des  membres  ou  aetionnaires  qui  seront  presents  et 
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are  any  dealing  with  the  matter,  to  summon  an  extraordinary  general  meeting 
of  the  company  when  they  shall  deem  it  necessary. 

Extraordinary  general  meeting  summoned  by  shareholders.  22.  The  directors 
or  managers  of  a  company  must  cause  an  extraordinary  general  meeting  of  the  com- 
pany to  be  summoned  whenever  and  as  often  as  they  shall  be  requested  to  do  so 
by  not  less  than  five  of  the  shareholders  representing  not  less  than  one  tenth  of  the 
shares,  provided  that  the  application  therefor  is  made  to  them  in  writing,  that  it 
is  signed  by  the  apphcants,  that  it  is  dated,  and  specifies  the  matter  or  matters  which 
must  be  submitted  to  the  resolution  of  the  meeting.  If  the  directors  or  managers 
fail  to  summon  the  said  meeting  in  such  a  manner  that  it  can  be  held  in  due  form 
within  the  period  of  twenty  one  days  reckoned  from  the  day  on  which  the  apph- 
cation  therefor  was  made  to  them,  the  shareholders  who  have  signed  the  applica- 
tion shaU  be  themselves  entitled  to  summon  a  general  meeting  for  the  purpose 
of  taking  into  consideration  the  matters  specified  in  the  said  apphcation. 

Shares  shall  be  indivisible.  23.  A  share  in  a  company  estabUshed  by  virtue 
of  this  law  may  not  be  divided  into  parts. 

Votes.  24.  Every  shareholder  in  a  company  estabhshed  by  virtue  of  the  present 
law  shall  have  a  right  to  one  vote  at  least  at  the  ordinary  or  extraordinary  general 
meetings  of  such  company;  nevertheless  when  several  persons  are  joint  owners 
of  one  or  more  shares,  such  persons  shall  not  be  individually  entitled  to  vote  in  respect 
of  the  said  share  or  shares,  but  they  must  select  one  of  themselves  to  represent 
them  and  vote  in  their  name.  If  they  fail  to  make  such  selection,  that  one  among 
them  whose  name  happens  to  be  first  in  the  order  of  entry  in  the  register  of  the 
shareholders  in  the  company,  shall  be  allowed  to  vote  in  respect  of  the  said  share 
or  shares. 

General  rules  in  default  of  articles.  25.  When  the  articles  of  a  company  contain 
no  provisions  relating  to  the  matters  specified  below,  the  following  rules  shall  be 
observed:  1.  There  shall  be  held  an  ordinary  general  meeting  every  year  namely;  the 
one  required  by  article  20.  It  shall  be  summoned  by  the  directors  or  managers  of 
the  company;  2.  Ordinary  or  extraordinary  general  meetings  shall  be  summoned 
by  means  of  a  written  or  printed  notice,  specifying  the  day,  hour,  and  place  for  the 
holding  of  the  meeting,  signed  by  the  persons  who  shall  summon  the  meeting,  or 
by  some  person  authorised  by  them;  such  notice  shall  be  dehvered  or  sent  by  post 
to  each  of  the  members  of  the  company  not  less  than  ten  days  before  the  holding 
of  the  meeting;  3.  An  ordinary  or  extraordinary  general  meeting  of  a  company 
cannot  proceed  with  its  business,  or  pass  a  valid  resolution  in  respect  of  any  sub- 
ject or  matter  whatsoever,  other  than  the  declaration  of  a  dividend,  unless  there 
are  members  or  shareholders  personally  present  in  sufficient  number  to  form  a 
quorum.  This  number  shall  be  not  less  than  five,  and  the  members  present  must 
be  owners  of  not  less  than  one  twentieth  of  the  shares  constituting  the  capital  in  the 
business;  4.  At  the  time  of  the  holding  of  an  ordinary  or  extraordinary  general 
meeting,  the  shareholders  present,  provided  that  they  are  of  sufficient  number  to 
enable  the  meeting  vahdly  to  proceed  with  its  business,  shall  select,  by  a  majority 
of  votes,  one  of  their  number  to  fulfil  the  functions  of  chairman;  5.  Every  share- 
holder in  a  company,  whatever  be  the  number  of  his  shares,  shall  have  at  least 
one  vote  at  the  ordinary  or  extraordinary  meetings. 

Rules  for  the  holding  of  meetings  of  shareholders.  26.  At  the  time  of  the  holding 
of  an  ordinary  or  extraordinary  general  meeting,  the  following  rules  shall  be  observed : 
1.  In  the  first  place  the  matters  specified  in  the  notice  of  meeting  shall  be  taken 
into  consideration  and  decided;  2.  Every  proposal  duly  made  and  seconded  shall 
be  put  to  the  vote,  provided  that  it  is  not  contrary  to  this  law,  nor  opposed  to  the 
articles  of  the  company;  3.  Except  in  the  case  of  a  special  resolution,  the  resolutions 
of  a  general  meeting  shall  be  passed  by  an  absolute  majority  of  votes  given ;  4.  When 
there  is  any  question  as  to  the  mode  of  taking  the  votes  of  the  meeting,  the  chair- 
man may  proceed  either  by  means  of  a  show  of  hands,  or  by  means  of  a  poll,  at 
his  choice.  Nevertheless,  if  before  a  proposal  has  been  put  to  the  vote,  or  imme- 
diately after  the  opinion  of  the  meeting  has  been  taken  by  a  show  of  hands,  five 
of  the  members  or  shareholders  present  demand  a  poll,  the  chairman  must  comply 
with  their  request,  and  the  result  thereof  shall  be  taken  and  deemed  to  be  the  reso- 
lution of  the  meeting;  5.  In  order  to  prove  a  majority  of  votes:  1.  When  the  opinion 
of  the  meeting  is  taken  by  a  show  of  hands,  the  votes  of  those  members  or  share- 
holders alone  shall  be  reckoned  who  shall  be  present  and  vote  in  person,  and  every 
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voteront  en  personne,  et  chaque  suffrage  sera  compte  pour  une  voix;  2°  Lorsque 
I'appel  nominal  aura  Ueu  on  tiendra  compte  des  suffrages  non-seulement  des  membres 
ou  actionnaires  presents  et  votant  en  personne,  mais  aussi  de  ceux  qui  seront  repre- 
sentes  et  voteront  par  mandataire  (pourvu  que  le  vote  par  mandataire  ne  soit  pas 
defendu  par  les  statuts  de  la  societe)  et  chaque  suffrage  sera  compt6  pour  le  nombre 
de  voix  auxqueUes  le  votant  a  droit,  en  vertu  des  statuts  de  la  societe  a  raison  des 
actions  dont  U  est  proprietaire.  6°  Lorsque  le  vote  aura  eu  lieu  par  la  levee  des 
mains,  sans  que  I'appel  nominal  ait  et6  demande,  comme  sus  est  dit,  la  declaration 
du  president  qu'une  proposition  a  ete  adoptee  ou  rejetee  sera  re9ue  comme  con- 
statant  la  decision  de  I'assembl^e  sans  autre  preuve.  Un  tuteur  au  nom  de  son 
pupOle,  un  curateur  au  nom  de  I'interdit,  un  procureur  au  nom  de  son  constituant, 
aura  droit  de  voter  dans  les  assemblies  des  actionnaires  d'une  society  etablie  en 
vertu  de  la  presente  loi. 

Conditions  sous  lesquelles  une  decision  d'assembl^e  est  cens^e  une  decision 
sp6eiale.  27.  Toute  decision  d'une  assemblee  generale,  ordinaire  ou  extraordinaire, 
d'une  societe,  sera  censee  une  decision  speciale,  et  en  aura  les  effets  si  eUe  r6unit 
les  conditions  suivantes:  1°  Que  les  actionnaires  de  la  societe  aient  ete  avertis  au 
moyen  d'un  avis  regulierement  donne,  de  I'intention  de  soumettre  a  I'assemblee 
la  proposition  qui  fait  le  sujet  de  la  dite  decision;  2°  Que  la  dite  decision  ait  6te 
rendue  a  la  majorite  des  trois  quarts  au  moins  des  voix  donnees;  3°  Que  cette  decision 
ait  ete  confirmee  a  la  majorite  absolue  des  voix  donnees,  dans  ime  assemblee  g6n6rale 
subsequente,  dument  convoquee  et  tenue  au  plus  tot  quinze  jours  et  au  plus  tard 
trente  jours  apres  ceUe  a  laqueUe  la  dite  decision  fut  primitivement  rendue.  Une 
copie,  sous  sceau  de  la  societe,  de  toute  decision  speciale  sera,  sous  peine  de  nullite, 
envoyee  au  Greffier  de  la  Cour  qui  I'enregistrera  dans  le  registre  mentionn6  a 
I'article  3. 

Livre  de  minutes  des  assemblies.  28.  Toute  socidte,  etablie  en  vertu  de  la  pre- 
sente loi,  devra  garder  un  livre  dans  lequel  sera  regulierement  inscrit,  sous  sa  date, 
le  proces-verbal  exact  de  la  tenue  et  des  decisions  et  votes  de  toute  assemble  gene- 
rale,  ordinaire  ou  extraordinaire,  de  ses  actionnaires  et  de  toute  reunion  de  ses 
directeurs  ou  gerants.  Ces  proces-verbaux  devront  etre  signes  dans  le  dit  livre 
par  les  personnes  qui  auront  respectivement  preside  ces  assemblies  ou  reunions, 
et  etant  ainsi  signes,  seront  re9U8  comme  preuve  valable  de  ce  qui  aura  ete  fait 
et  decide  dans  les  dites  assemblees  et  reunions. 

Procureurs  et  mandataires  pourront  etre  nomm^s  pour  repr6senter  une  soci6t6 
hors  de  I'ile.  29.  Toute  societe  etablie  sous  la  presente  loi  aura  la  faculte,  au  moyen 
d'une  procuration  ou  mandat  sous  son  sceau,  de  nommer  et  constituer,  avec  les 
pouvoirs  generaux  ou  speciaux  teUes  personnes  qu'eUe  jugera  convenable  pour  la 
representor  et  agir  en  son  nom  partout  ailleurs  que  dans  cette  He;  et  tons  actes, 
faits  et  executes  en  son  nom  par  tels  procinreurs  et  mandataires  dans  les  Umites 
des  pouvoirs  qui  leur  auront  ete  confies,  seront  valables  et  obUgatoires  a  I'egard 
de  la  societe  qui  les  aura  nommes.  En  outre  le  sceau  de  la  society,  la  procuration 
ou  mandat  devra  etre  signee  par  un  des  directeurs  ou  gerants. 

Validation  de  pieces.  30.  Tons  avis,  documents  et  pieces,  excepte  ceux  qui  en 
vertu  des  dispositions  de  la  presente  loi,  doivent  etre  sous  le  sceau  de  la  soci6te, 
pourront  etre  valides  pour  et  au  nom  d'une  societe  etablie  sous  la  presente  loi,  par 
la  signature  d'un  de  ses  directeurs  ou  gerants  ou  de  toute  autre  personne  dument 
autorisee  a  representor  la  societe. 

Pieces  envoyees  h  une  soci6t6  par  la  poste.  31.  Lorsque  des  avis,  notifications, 
ou  autres  pieces  seront  envoyes  a  une  society  par  la  poste  aux  lettres  Us  devront 
en  tons  cas  etre  adresses  au  bureau  public  de  cette  society  et  etre  affranchis.  lis 
seront  censes  etre  arrives  a  leur  adresse  trois  jours  apres  celui  auquel  ils  aiu-ont 
ete  mis  a  la  poste  aux  lettres;  et  pour  en  constater  I'envoi,  il  suffira  d'etablir  la 
date  de  la  mise  a  la  poste  aux  lettres,  I'adresse  et  le  fait  de  raffranchissement. 

Pieces  envoy6es  par  une  society  par  la  poste.  32.  Lorsqu'une  societe  se  servira 
de  la  poste  aux  lettres  pour  envoyer  des  avis  de  convocation  ou  autres  avis,  pieces 
et  documents,  Us  devront  en  tons  cas  etre  affranchis.  Povu*  en  prouver  I'envoi, 
il  suffira  d'etablir  la  date  de  la  mise  a  la  poste  aux  lettres,  I'adresse  et  I'affran- 
chissement. 

Domicile  d'un  actionnaire  et  changement  de  domicile.  33.  Aux  fins  de  cette 
loi,  le  lieu  inscrit  dans  le  registre  des  membres  ou  actioimaires  d'une  society  dont 
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vote  shall  be  reckoned  as  one;  2.  When  a  poll  is  taken,  the  votes  shall  be  reckoned 
not  only  of  the  members  or  shareholders  present  and  voting  in  person,  but  also  of 
those  who  shall  be  represented  and  vote  by  proxy  (provided  that  voting  by  proxy 
is  not  forbidden  by  the  articles  of  the  company),  and  every  vote  shaU  be  reckoned 
for  the  number  of  votes  to  which  the  person  voting  is  entitled,  by  virtue  of  the  ar- 
ticles of  the  company,  in  respect  of  the  shares  of  which  he  is  owner;  6.  When  a  vote 
is  taken  by  a  show  of  hands,  without  a  poll  having  been  demanded,  as  stated  above, 
the  declaration  of  the  chairman  that  a  proposal  has  been  adopted  or  rejected  shall 
be  received  as  proof  of  the  resolution  of  the  meeting,  without  other  evidence.  A 
guardian  in  the  name  of  his  ward,  a  legal  representative  in  the  name  of  one  without 
civil  rights,  or  a  procureur  in  the  name  of  the  person  whom  he  represents,  shall  be 
entitled  to  vote  at  meetings  of  the  shareholders  of  a  company  estabhshed  by  virtue 
of  the  present  law. 

Conditions  under  which  a  resolution  of  a  meeting  shall  be  deemed  a  special  reso- 
lution. 27,  Every  resolution  of  an  ordinary  or  extraordinary  general  meeting  of  a 
company  shall  be  deemed  a  special  resolution,  and  shall  take  effect  as  such,  if  it 
combines  the  following  conditions:  1.  That  the  shareholders  in  the  company  shall 
have  received  information  by  means  of  a  notice  duly  given  of  the  intention  to  submit 
to  the  meeting  the  proposal  which  forms  the  subject  matter  of  the  said  resolution; 
2.  That  the  said  resolution  shall  have  been  passed  by  a  majority  of  not  less  than 
three  quarters  of  the  votes  given;  3.  That  such  resolution  shall  have  been  confirmed 
by  an  absolute  majority  of  the  votes  given,  at  a  subsequent  general  meeting  duly 
summoned  and  held  at  the  earhest  fifteen  days  and  at  the  latest  thirty  days  after 
that  on  which  the  said  resolution  was  first  passed.  A  copy,  under  the  company's 
seal,  of  every  special  resolution  shall  be  sent,  under  penalty  of  avoidance,  to  the  Re- 
gistrar of  the  Court,  who  shall  register  it  in  the  register  specified  in  article  3. 

Minute  book  of  meetings.  28.  Every  company  estabhshed  by  virtue  of  the 
present  law  must  keep  a  book  in  which  there  shall  be  duly  entered,  under  its  proper 
date,  a  precise  written  report  of  the  holding  and  of  the  resolutions  and  votes  of  every 
ordinary  or  extraordinary  general  meeting  of  its  members,  and  of  every  conference 
of  its  directors  or  managers.  These  written  reports  must  be  signed  in  the  said  book 
by  the  persons  who  shall  have  respectively  presided  at  such  meetings  or  conferences, 
and  being  so  signed,  shall  be  received  as  vahd  evidence  of  all  that  shall  have  been 
done  and  resolved  at  the  said  meetings  and  conferences. 

Private  attorneys  and  deputies  may  be  appointed  to  represent  a  company  outside 
the  Island.  29.  Every  company  estabhshed  imder  the  present  law  shall  have  power, 
by  means  of  a  power  or  letter  of  attorney  under  its  seal,  to  appoint  and  constitute 
with  general  or  special  powers  such  persons  as  it  shall  deem  suitable  to  represent 
it  and  to  act  in  its  name  anywhere  outside  this  Island ;  and  all  acts  carried  out  and 
executed  in  its  name  by  such  persons  acting  under  power  or  letter  of  attorney 
within  the  hmits  of  the  powers  which  have  been  conferred  upon  them,  shall  be  vahd 
and  binding  as  regards  the  company  which  has  appointed  them.  In  addition  to  the 
company's  seal,  the  power  or  letter  of  attorney  must  be  signed  by  one  of  the  direc- 
tors or  managers. 

Authentication  of  documents.  30.  AH  notices,  documents,  and  papers  except 
those  which  by  virtue  of  the  provisions  of  the  present  law  must  be  under  the  com- 
pany's seal,  may  be  made  vahd  as  regards  and  in  the  name  of  a  company  established 
under  the  present  law,  by  the  signature  of  one  of  its  directors  or  managers  or  of 
any  other  person  duly  authorised  to  represent  the  company. 

Documents  sent  to  a  companyby  post.  31.  Where  notices,  information,  or  docu- 
ments of  any  other  nature  are  sent  to  a  company  by  the  post,  they  must  in  all  cases 
be  addressed  to  the  pubhc  office  of  such  company,  and  be  prepaid.  They  shall  be 
deemed  to  have  arrived  at  their  address  three  days  after  the  day  on  which  they  have 
been  posted;  and  to  prove  that  they  have  been  sent  it  shall  be  sufficient  to  give  evi- 
dence of  the  date  of  the  posting  and  addressing  of  them,  and  the  fact  of  prepajnnent. 

Documents  sent  by  a  company  by  post.  32.  When  a  company  employs  the  agency 
of  the  post  in  order  to  send  notices  of  the  summoning  of  a  meeting  or  other  notices, 
documents,  or  papers,  they  must  in  all  cases  be  prepaid.  In  order  to  prove  that 
they  have  been  sent,  it  shall  be  sufficient  to  give  evidence  of  the  date  of  their  deli- 
very to  the  post,  the  addressing  of  them,  and  the  prepayment. 

Domicile  of  a  shareholder  and  change  of  domicile.  33.  For  the  purposes  of  this 
law,  the  place  entered  in  the  register  of  the  members  or  shareholders  of  or  in  a  com- 
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il  est  fait  mention  a  I'article  14  comme  le  domicile  ou  I'adresse  d'un  aotionnaire, 
sera  considere  comme  son  adresse  ou  domicile  reel.  Lorsqu'un  aotionnaire  changera 
de  domicile  ou  d'adresse,  il  devra  en  avertir  la  societe  au  moyen  d'un  avis  adresse 
au  bureau  public  de  la  society,  et  immediatement  apres  Favoir  re9U,  les  directeurs 
ou  gerants  seront  tenus  de  rectifier,  en  conformite  a  cet  avis,  I'indication  du  domi- 
cile ou  adresse  de  tel  actionnaire  dans  le  dit  registre. 

Cour  pourra  nommer  deux  inspecteurs  pour  examiner  situation  d'une  soci§t6. 
34.  La  Cour  pourra,  sur  la  demande  de  deux  ou  plusieurs  des  actionnaires  d'une 
societe,  pourvu  qu'ils  representent  ensemble  une  cinquieme  partie  au  moins  des 
actions  composant  le  fonds  social,  et  pourvu  qu'il  lui  paraisse  exister  des  motifs 
suffisants  pour  justifier  un  pareil  precede,  nommer  deux  inspecteurs  pour  faire 
I'examen  et  un  rapport  detaiUe  des  affaires  et  de  la  situation  de  la  dite  societe. 

Inspecteurs  peuvent  §tre  nomm6s  par  une  soci6t6.  35.  Toute  societe,  etablie 
en  vertu  de  la  presente  loi  aura  la  faculte,  par  une  decision  speciale  prise  en  assemblee 
generale,  de  nommer  deux  inspecteurs  pour  remplir  les  memes  devoirs  que  ceux 
des  inspecteurs  dont  il  est  parle  a  Tarticle  precedent. 

Devoirs  et  pouvoirs  des  inspecteurs.  36.  Les  inspecteurs  preteront  serment 
devant  la  Cour  de  bien  et  fidelement  remplir  les  devoirs  qui  leur  seront  confies. 
lis  pourront  assermenter  et  entendre  par  serment  les  directeurs  ou  gerants  ou  autres 
officiers  de  la  societe  et  tels  autres  temoins  qu'ils  croiront  necessaires  relativement 
aux  affaires  de  la  dite  societe,  et  ils  auront  le  droit  d'avoir  communication  des  Uvres 
de  comptes  et  autres  livxes,  registres,  documents  et  pieces  appartenant  a  la  societe. 
Les  directeurs  ou  gerants  et  autres  officiers  seront  tenus  de  produire  aux  dits  in- 
specteurs tous  Hvres,  registres,  documents  et  pieces  a  leur  garde  ou  a  leur  disposition 
appartenant  a  la  societe  et  de  leur  dormer  tous  les  renseignements  en  leur  pouvoir, 
afin  de  faciliter  I'examen  dont  Us  sont  charges.  Tout  directeur  ou  gerant  ou  autre 
officier  de  la  societe  qui  refusera  de  repondre  a  ruie  question  relative  a  des  sujets 
compris  dans  un  tel  examen,  ou  de  foumir  les  Uvres,  registres,  documents  ou  pieces, 
a  la  production  desquels  il  est  tenu  par  le  present  article,  subira  une  amende  de 
deux  Uvres  SterUng  au  moins,  et  de  dix  Uvres  SterUng  au  plus,  pour  chaque  contra- 
vention. 

Rappport  des  inspecteurs.  37.  Les  inspecteurs  dresseront  un  rapport  detaille 
de  leur  examen.  S'Us  out  ete  nommes  par  la  Cour  ils  presenteront  a  la  Cour  une 
copie  du  dit  rapport  sous  leurs  seings.  LaqueUe  demeurera  logee  au  Greffe.  Lors- 
que  les  inspecteurs  auront  ete  nommes  par  I'assemblee  generale  d'une  societe,  ils 
remettront  une  copie  de  leur  rapport  sous  leurs  seings  a  la  personne  ou  aux  per- 
sonnes  que  I'assemblee  aura  designees  a  cet  effet.  Tout  rapport  d'inspecteurs  dument 
authentique  par  leur  signature  sera  re9U  comme  preuve  legale  de  1' opinion  des 
inspecteiu's  a  I'egard  des  faits  mentionnes  dans  le  dit  rapport  sans  qu'il  soit  besoin 
d'entendre  les  dits  inspecteurs  comme  temoins  a  I'appui  du  dit  rapport. 

Dissolution  d'une  soci6t6.  38.  Une  societe,  etabUe  en  vertu  de  la  presente  loi, 
sera  dissoute:  1°  Lorsque  dans  aucun  temps  la  dissolution  de  la  societe  aura  et6 
determinee  par  une  decision  speciale  prise  en  assemblee  generale.  La  dissolution 
datera  du  jour  ou  la  copie  authentique  de  la  decision  aura  ete  remise  au  Greffier 
de  la  Cour;  2°  Dans  le  cas  prevu  par  I'article  19. 

Effets  de  la  dissolution.  39.  A  compter  du  jour  de  sa  dissolution  une  societe, 
etabUe  sous  la  presente  loi,  ne  pourra  entreprendre  d' operations,  ni  contractor  de 
dettes,  ni  d'obUgations,  excepte  ceUes  qui  sont  indispensables  a  la  cloture  et  a  la 
liquidation  des  affaires  de  la  societe.  Les  persormes  qui  etaient  actionnaires  de  la 
societe  au  temps  de  sa  dissolution  seront  soUdairement  et  sans  Umitation  de  respon- 
sabilite,  responsables  de  toutes  autres  operations,  entreprises  et  dettes  et  obligations 
contractees  au  nom  de  la  societe  depuis  sa  dissolution. 

Mineurs  et  interdits.  40.  Un  mineur  ou  une  personne  sous  curateUe  ne  pourra 
etre  fondateur  ni  acquereur  des  actions  dans  une  societe  6tabUe  en  vertu  de  la 
presente  loi. 
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pany  of  which  mention  is  made  in  article  14  as  the  domicile  or  address  of  a  share- 
holder, shall  be  deemed  to  be  his  real  address  or  domicile.  When  a  shareholder 
changes  his  domicile  or  address,  he  must  give  information  thereof  to  the  company 
by  means  of  a  notice  addressed  to  the  public  office  of  the  company,  and  immediately 
after  receipt  thereof,  the  directors  or  managers  shall  be  bound  to  rectify,  in  pur- 
suance of  such  notice,  the  statement  of  domicile  or  address  of  such  shareholder  in 
the  said  register. 

Court  may  appoint  a  committee  of  inspection  of  two  persons  to  investigate  the 
position  of  a  company.  34.  The  Court  may,  upon  the  application  of  two  or  more 
of  the  shareholders  in  a  company,  provided  that  they  together  represent  not  less 
than  one  fifth  part  of  the  shares  constituting  the  capital  in  the  business,  and  pro- 
vided that  there  appear  to  the  Court  to  exist  sufficiently  good  grounds  to  justify 
such  proceeding,  appoint  a  committee  of  inspection  of  two  persons  to  make  an 
investigation  and  a  detailed  report  of  the  affairs  and  position  of  the  said  company. 
Committee  of  inspection  may  be  appointed  by  a  company.  85.  Every  company 
established  by  virtue  of  the  present  law  shall  have  power,  by  a  special  resolution 
passed  at  a  general  meeting,  to  appoint  a  committee  of  inspection  of  two  persons 
to  carry  out  the  same  duties  as  those  of  the  committee  of  inspection  to  whom  refer- 
ence is  made  in  the  preceding  article. 

Duties  and  powers  of  committee  of  inspection.  36.  The  committee  of  inspec- 
tion shall  take  an  oath  before  the  Court  well  and  faithfully  to  carry  out  the  duties 
which  shall  devolve  upon  them.  They  may  administer  the  oath  and  hear  under 
oath  the  directors  or  managers  or  other  officers  of  the  company,  and  such  other 
^vitnesses  as  they  may  deem  necessary,  in  relation  to  the  affairs  of  the  said  company, 
and  they  shall  be  entitled  to  call  for  production  of  the  books  of  account  and  other 
books,  registers,  documents,  and  papers,  belonging  to  the  company.  The  directors 
or  managers  and  other  officers  shall  be  required  to  produce  before  the  members 
of  the  said  committee  all  books,  registers,  documents,  and  papers,  in  their  possession 
or  under  their  control  belonging  to  the  company,  and  to  give  them  all  the  informa- 
tion in  their  power,  in  order  to  faciUtate  the  investigation  with  which  they  are  charged. 
Any  director  or  manager  or  other  officer  in  the  company  who  shall  refuse  to  answer 
a  question  relating  to  the  matters  comprised  in  such  investigation,  or  to  furnish 
the  books,  registers,  documents,  or  papers,  for  the  production  of  which  he  is  held 
hable  by  the  present  article,  shall  be  subjected  to  a  fine  of  not  less  than  two  pounds 
sterling,  and  not  more  than  ten  pounds  sterling,  for  each  infringement. 

Report  of  the  committee  of  inspection.  37.  The  members  of  the  committee  of 
inspection  shall  draw  up  a  detailed  report  of  their  investigation.  If  they  have  been 
appointed  by  the  Court,  they  shall  present  to  the  Court  a  copy  of  the  said  report 
under  their  hands  and  seals.  Such  copy  shall  remain  deposited  at  the  office  of  the 
Registrar.  When  the  members  of  the  committee  have  been  appointed  by  the  general 
meeting  of  a  company,  they  shall  deliver  a  copy  of  their  report  under  their  hands 
and  seals  to  the  person  or  persons  whom  the  meeting  shall  have  designated  for  such 
purpose.  Every  report  by  members  of  a  committee  duly  authenticated  by  their 
signature  shall  be  received  as  legal  proof  of  the  opinion  of  the  committee  with  re- 
gard to  the  facts  specified  in  the  said  report,  without  any  necessity  for  caUing  the 
members  of  the  said  committee  as  witnesses  to  prove  the  said  report. 

Dissolution  of  a  company.  38.  A  company  established  by  virtue  of  the  present 
law  shall  be  dissolved:  1.  When  at  any  time  the  dissolution  of  the  company  shall 
have  been  resolved  by  a  special  resolution  passed  at  a  general  meeting.  The  disso- 
lution shall  date  from  the  day  on  which  the  authenticated  copy  of  the  resolution 
shall  have  been  dehvered  to  the  Registrar  of  the  Court;  2.  In  the  event  for  which 
provision  is  made  by  article  19. 

Effects  of  dissolution.  39,  As  from  the  day  of  its  dissolution  no  company  estab- 
lished under  the  present  law  may  undertake  transactions,  or  contract  debts  or 
obHgations,  except  such  as  are  indispensable  for  the  purpose  of  closing  and  winding 
up  the  business  of  the  company.  Persons  who  were  shareholders  in  the  company  at 
the  time  of  its  dissolution  shall  be  liable  jointly  and  severally  and  without  hmit 
of  hability  for  aU  other  transactions,  undertakings,  debts,  and  obhgations,  con- 
tracted in  the  name  of  the  company  subsequently  to  its  dissolution. 

Minors  and  persons  without  civil  rights.  40.  A  minor  or  person  under  guardian- 
ship cannot  be  an  original  member  or  acquire  shares  in  a  company  established  by 
virtue  of  the  present  law. 
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ETRANGERS. 

Un  mineur  ou  une  personne  sous  curatelle  ne  pourra  devenir  actionnaire  que 
lorsque  I'action  lui  aura  ete  transmise  par  succession  par  donation  testamentaire, 
ou  autre  effet  de  la  loi. 

Tenue  des  livres,  41.  Les  directeurs  ou  gdrants  d'une  society,  etablie  en  vertu 
de  la  presente  loi,  devront  tenir  les  livres  suivants ;  un  journal,  un  grand  Kvre  tenu 
en  partie  double  et  un  Uvre  de  caisse.  Us  y  feront  inscrire  regulierement  jour  par 
jour  toutes  les  transactions  de  la  societe.  lis  tiendront  egalement  un  Uvre  ah  sera 
inscrite  regulierement  et  par  ordre  de  date,  une  copie  exacte  de  toute  lettre  envoyde 
par  la  societe. 

Defense  d'employer  capital  au  paiement  de  dividendes,  et  de  payer  dividends, 
excepts  des  profits  ou  b^n^tices.  Responsabilit^  des  directeurs  et  g6rants.  42.  II  est 
defendu  d'employer  le  capital  d'une  societe  au  paiement  de  dividendes.  II  est 
pareillement  defendu  de  declarer  ou  de  payer  de  dividende  excepte  hors  des  profits 
ou  benefices  resultant  du  commerce  ou  des  entreprises  de  la  societe.  Les  directeurs 
ou  gerants  qui,  sciemment  et  volontairement,  dissimuleront  a  I'assemblee  generale 
la  position  vraie  de  la  societe  de  maniere  a  induire  les  actionnaires  k  declarer  un 
dividende  plus  eleve  que  la  situation  reeUe  des  affaires  de  la  societe  ne  justifierait, 
ou  qui  entamerait  le  capital,  seront  responsables  des  dettes  de  la  societe  et  des 
consequences  resultant  de  leurs  aotes. 

Le  mot  «Limited».  43.  Dans  les  cas  ou  les  ecritures  d'une  societe,  instituee 
sous  la  presente  loi,  se  feraient  en  langue  anglaise,  le  mot  «limited»  sera  la  traduction 
de  la  phrase  «avec  responsabiHte  limitee». 

Responsabilit6  des  actionnaires  d'une  soci6t6  6mettant  billets  de  ban  que.  44.  La 
responsabiHte  des  actionnaires  d'une  societe  emettant  les  biUets  de  banque  ne  sera 
pas  limitee  en  ce  qui  regarde  les  biUets  payables  au  porteur  qui  auront  ete  emis 
par  la  societe,  mais  les  actionnaires  seront  responsables  de  toute  la  somme  ainsi 
emise  en  sus  de  telle  somme  dont  ils  pomront  etre  responsables  comme  actionnaires 
de  la  societe. 

Application  des  amendes  et  poursuites.  45.  Les  amendes  qui  seront  iufUg^es 
en  vertu  de  la  presente  loi  seront  appHcables  moitie  k,  Sa  Majeste  et  moiti6  au  delateur. 
Tout  directeur  ou  gerant  d'une  societe  pourra  etre  poursuivi  pour  les  dites  amendes 
bien  entendu  toutefois  que  les  biens-meubles  et  immeubles  de  la  societe  seront 
seuls  sujets  au  paiement  des  sommes  adjugees  en  vertu  de  teUes  poursuites. 

Prerogative  de  la  Couronne  et  des  Etats.  46.  H  n'est  pas  entendu  d6roger  par 
la  presente  loi  au  droit  de  Sa  Majeste  d'incorporer  des  societes  de  commerce  ou 
autres  par  patente  royale,  ni  au  droit  des  Etats  de  cette  ile,  avec  la  sanction  de 
Sa  Majeste  en  ConseU,  d'autoriser  I'incorporation  de  teUes  societes  par  un  acte 
special,  aux  conditions  et  avec  la  limitation  de  responsabiUte  dans  I'un  et  I'autre 
cas  qui  pourront  etre  trouvees  convenables. 


b)  Loi  relative  a  I'Acquisition  de  Propri6t6  Immobiliere  en  cette  fie  par 
des  Etrangers,  ou  par  des  Soci6t6s  Etrang^res  (30  avril  1906)/) 

Article  general.  Dans  cette  Loi  le  terme  «Etranger »  s'appUque  k  togt  individu 
qui  n'est  pas  sujet  de  Sa  Majeste;  le  terme  Societe  Etrangere  s'appUque  a  toute 
societe,  association,  communaute,  ou  corporation  etrangere. 

Art.  1.  Nul  etranger  ni  societe  etrangere  ne  pourra  dorenavant  acqu6rir  aucune 
propriete  immobiUere,  ou  aucun  interet  dans  des  immeubles  dans  cette  ile,  ou  tenir 
et  posseder  en  mainmorte  des  proprietes  immobiU^res  dans  cette  ile  sans  que  les 
formaUtes  ci-dessous  enumerees  soient  observees. 

2.  L' etranger,  ou  (dans  le  cas  d'une  societe  etrangere)  le  g6rant  adressera  au 
Procureur  du  Roi  une  declaration  solennelle  laqueUe  contiendra:  1°  Les  circon- 
stances  de  son  etat,  comme  de  sa  famille,  profession,  du  lieu  d'oii  U  vient  et  autres 
particularites  necessaires  pour  le  bien  faire  connaitre;  2°  Dans  le  cas  d'une  soci6t6 
eti-angere  la  declaration  contiendra  en  outre :  a)  Son  nom  et  objet ;  b)  La  signature 
sociale;  c)  Le  nom  et  I'adresse  du  gerant.    3°  La  description  de  la  propriety  qu'il 

1]  Confirm6e  par  Ordre  de  Sa  Majesty  en  Conseil,  28  juillet  1906.  Bnregistr^e  le  14  aofit  1906. 
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A  minor  or  a  person  under  guardianship  can  only  become  a  shareholder  when 
the  share  has  been  transmitted  to  him  by  succession,  testamentary  disposition  or 
operation  of  law. 

Keeping  of  books.  41.  The  directors  or  managers  of  a  company  established 
by  virtue  of  the  present  law  shall  be  required  to  keep  the  following  books:  a  day- 
book, a  ledger  kept  by  double  entry,  and  a  cash  book.  They  shall  cause  to  be  entered 
therein  in  due  form  day  by  day  all  the  transactions  of  the  company.  They  shall 
also  keep  a  book  in  which  shall  be  entered  in  due  form  and  by  order  of  date  an  exact 
copy  of  every  letter  sent  by  the  company. 

Application  of  capital  to  payment  of  dividends  and  payment  of  dividend  otherwise 
than  out  of  profits  or  benefits  forbidden.  Liability  of  directors  and  managers.  42.  The 
capital  of  a  company  shall  not  be  used  for  the  payment  of  dividends;  nor  shall  a 
dividend  be  declared  or  paid  except  out  of  profits  or  benefits  resulting  from  the  trade 
or  imdertakings  of  the  company.  Directors  or  managers  who  knowingly  and  wil- 
fully conceal  from  the  general  meeting  the  true  position  of  the  company  in  such 
a  way  as  to  induce  the  shareholders  to  declare  a  larger  dividend  than  the  true  posi- 
tion of  the  company's  affairs  justifies,  or  one  which  encroaches  upon  the  capital, 
shall  be  liable  for  the  debts  of  the  company  and  for  the  consequences  resulting  from 
their  acts. 

The  word  "limited."  43.  In  cases  where  the  documents  of  a  company  formed 
under  the  present  law  are  drawn  in  the  English  language,  the  word  "limited"  shall 
be  the  translation  of  the  phrase  "avec  responsabilite  limitee." 

Liability  of  shareholders  in  a  company  issuing  bank-notes.  44.  The  liabihty 
of  shareholders  in  a  company  issuing  bank-notes  shall  not  be  hmited  so  far  as  concerns 
notes  payable  to  bearer  which  shall  have  been  issued  by  the  company,  but  the  share- 
holders shall  be  Uable  for  the  fuU  sum  thus  issued  in  addition  to  the  sum  for  which 
they  may  be  liable  as  shareholders  in  the  company. 

Application  of  fines,  and  prosecutions.  45.  The  fines  which  shall  be  infhcted 
by  virtue  of  the  present  law  shall  be  appUed,  half  to  Her  Majesty  and  half  to  the 
informer.  Every  director  or  manager  of  a  company  may  be  prosecuted  for  the  said 
fines,  subject  however  to  the  provision  that  the  moveable  and  immoveable  property 
of  the  company  shall  alone  be  Uable  to  the  payment  of  the  sums  decreed  payable 
by  virtue  of  such  prosecutions. 

Prerogative  of  the  Crown  and  of  the  States.  46.  The  present  law  does  not  purport 
to  derogate  from  the  right  of  Her  Majesty  to  incorporate  trading  or  other  companies 
by  Royal  Letters  Patent,  or  from  the  right  of  the  States  of  this  Island,  with  the 
sanction  of  Her  Majesty  in  Council,  to  authorise  the  incorporation  of  such  companies 
by  a  special  Act,  imder  the  conditions  and  with  the  Umitation  of  liability,  in  either 
case,  which  may  be  found  advisable. 


b)   Law  relating  to  the  Acquisition  of  Immoveable  Property  in  this 
Island  by  Foreigners,  or  by  Foreign  Associations  (30th  April,  1906).^) 

General  article.  In  this  Island  the  term  "foreigner"  shall  apply  to  every  indi- 
vidual who  is  not  a  subject  of  His  Majesty;  the  term  "foreign  association"  shall 
apply  to  every  foreign  association,  society,  body,  or  corporation. 

Art.  1.  No  foreigner  or  foreign  association  may  henceforth  acquire  any  immove- 
able property,  or  any  interest  in  immoveable  property  in  this  Island,  or  hold  or 
possess  in  mortmain  immoveable  property  in  this  Island  unless  the  formahties 
specified  below  shall  be  observed. 

2.  The  foreigner,  or  (in  the  case  of  a  foreign  association)  the  manager,  shall 
address  to  the  King's  procurewr  a  formal  declaration  which  shall  contain:  1.  The 
facts  which  concern  his  position,  as  for  instance  which  concern  his  family,  occu- 
pation, the  place  whence  he  comes,  and  other  particulars  necessary  to  make  it  pro- 
perly understood;  2.  In  the  case  of  a  foreign  association  the  declaration  shall  also 
contain:  a)  its  name  and  object;  b)  the  signature  of  the  firm;  c)  the  name  and  address 

^)  Confirmed  by  Order  of  His  Majesty  in  Council,  28th  July,  1906.  Registered  the  14th  August, 
1906. 
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est  propose  d'acquerir,  avec  le  montant  du  prix  ou  du  loyer,  et  les  termes  et  con- 
ditions du  contrat  d'acquisition. 

3.  Le  Procureur  du  Roi  dressera  au  nom  du  postulant  une  requete  a  la  Cour 
aux  fina  de  la  dite  declaration  solennelle  laquelle  requete  il  transmettra  a  Monsieur 
le  Lieutenant- Gouvemeur,  avec  ses  remarques.  Si  le  Lieutenant-  Gouverneur  approuve 
la  requete  il  signera  son  approbation  au  pied  de  la  piece,  laqueUe  sera  par  apres 
presentee  a  la  Cour  siegeant  en  Corps  laquelle  admettra  ou  refusera  I'application. 
La  decision  de  la  Cour  sera  finale. 

4.  Tout  contrat  ou  accord  pour  une  acquisition  aux  fins  de  cette  Loi,  sera 
par  ecrit  et  enregistre  au  Greffe  a  peine  de  nuUite. 

5.  Toute  societe  etrangere  aujourd'hui  etabUe  dans  cette  ile  sera  tenue  dans 
un  mois  de  I'enregistrement  de  la  presente  loi,  et  toute  societe  etrangere  qui  s'eta- 
blira  plus  tard  dans  cette  ile,  sera  tenue  lors  de  la  transmission  a  I'Officier  du  Koi 
de  la  declaration  solennelle,  de  faire  enregistrer  au  Greffe  dans  un  livre  appele 
«Registre  des  Societes  Etrangeres  »  les  noms  et  I'adresse  en  cette  ile  d'une  personne 
qui  sera  appelee,  «gerant»  sous  peine  d'une  amende  a  discretion  de  Justice  qui 
n'excedera  pas  £  20  sterling.  Une  societe  etrangere  sera  tenue  de  faire  enregistrer 
dans  le  dit  registre  tous  changements  de  nom  et  de  I'adresse  de  son  gerant  sous 
peine  d'une  amende  a  discretion  de  Justice  qui  n'excedera  pas  £  5  sterling. 

6.  Toute  societe  etrangere  etabHe  dans  cette  ile  sera  censee  un  habitant  de 
paroisse  pour  les  besoins  des  Ordonnances  relatives  a  la  taxation  paroissiale.  Le 
gerant  auxa  au  nom  de  la  societe  etrangere  une  voix  dans  les  Assemblees  de  Paroisse, 
et  sera  tenu  de  faire  pour  la  dite  societe  les  declarations  requises  d'un  habitant 
de  Paroisse. 

7.  Tous  ajours  et  autres  semonces  qui  concement  la  societe  etrangere  poiu?ront 
etre  servis  sur  le  gerant  a  son  adresse  et  tout  a  jour  ou  autre  semonce  au  gerant 
a  son  adresse  sera  cense  un  ajoumement  ou  semonce  a  la  societe. 

8.  La  Cour  est  autorisee  a  passer  teUes  ordonnances  qu'elle  trouvera  convenables 
pour  la  mise  a  execution  de  la  presente  loi. 


Faillite. 

Loi  relative  au  Sujet  des  Privileges  pour  Loyer  de  Maisons  en  cas  de 
Faillite  ou  Deconfiture  (8  mars  1899)/) 

Les  privileges  pour  loyers  de  maisons  et  dependances  en  cas  de  failUte  ou  de 
deconfiture  seront  dorenavant  comme  suit:  Si  le  loyer  est  payable  par  la  semaine 
lo  privilege  sera  de  six  semaines  et  la  semaine  courante;  S'il  est  payable  par  mois, 
le  priyil6ge  sera  de  trois  mois  et  le  mois  courant ;  S'il  est  payable  par  quartier,  le 
privilege  sera  de  six  mois,  et  le  quartier  courant ;  S'il  est  payable  par  la  demi-annee 
eu  par  annee,  le  privilege  sera  d'un  an. 


1)  Confirmee  par  Ordre  de  Sa  Majest6  en  ConseU,  19  mai  1899.    Enregistr^  le  17  juin  1899. 
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of  the  manager;  3.  The  description  of  the  property  which  it  is  proposed  to  acquire, 
with  the  amount  of  the  purchase  price  or  of  the  rent,  and  the  terms  and  conditions 
of  the  contract  whereby  it  is  acquired. 

3.  The  King's  Procureur  shall  draw  up  in  the  name  of  the  applicant  a  petition 
to  the  Court  for  the  purposes  of  the  said  formal  declaration,  which  petition  he  shall 
forward  to  the  Lieutenant-Governor,  with  his  own  observations.  If  the  Lieutenant- 
Governor  approves  the  petition,  he  shall  signify  his  approval  by  his  signature  at 
the  foot  of  the  document,  which  shall  be  subsequently  presented  to  the  Court  sitting 
in  banc,  which  shall  allow  or  reject  the  appHcation.  The  decision  of  the  Court  shall 
be  final. 

4.  Every  contract  or  agreement  for  an  acquisition  for  the  purposes  of  this  law 
shall  be  in  writing,  and  registered  at  the  office  of  the  Registrar  under  penalty  of 
avoidance. 

5.  Every  foreign  association  already  estabhshed  in  this  Island  shall  be  required 
within  one  month  of  the  registration  of  the  present  law,  and  every  foreign  associa- 
tion which  shall  be  subsequently  established  in  this  Island,  shall  be  required  at  the 
time  of  the  sending  of  the  formal  declaration  to  the  King's  officer,  to  cause  to  be 
registered  at  the  office  of  the  Registrar  in  a  book  called  "Register  of  Foreign  Asso- 
ciations" the  names  and  address  in  this  Island  of  a  person  who  shall  be  styled 
"manager",  under  penalty  of  a  fine  at  the  discretion  of  the  judicial  authority  which 
shall  not  exceed  £20  sterling.  A  foreign  association  shall  be  bound  to  cause  to  be 
registered  in  the  said  register  all  changes  of  name  and  address  of  its  manager  under 
penalty  of  a  fine  at  the  discretion  of  the  judicial  authority  which  shall  not  exceed 
£5  sterling. 

6.  Every  foreign  association  estabhshed  in  this  Island  shall  be  deemed  an  in- 
habitant of  the  parish  for  the  purposes  of  Ordinances  relating  to  parochial  taxation. 
The  manager  shall  have  one  vote  in  the  name  of  the  foreign  association  at  parish 
meetings,  and  shall  be  bound  to  make  on  behalf  of  the  said  association  the  declara- 
tions required  of  an  inhabitant  of  the  parish. 

7.  All  summonses  and  plaints  which  concern  the  foreign  association  may  be 
served  upon  the  manager  at  his  address,  and  every  summons  or  plaint  against  the 
manager  at  his  address  shall  be  deemed  a  summons  or  plaint  against  the  association. 

8.  The  Court  is  authorised  to  pass  such  ordinances  as  it  may  deem  requisite 
for  the  putting  into  force  of  the  present  law. 


Bankruptcy. 

Law  relating  to  the  Matter  of  Rights  of  Priority  in  respect  of  Rent 
of  Houses  in  case  of  Bankruptcy  or  Insolvency  (8th  March,  1899)/) 

The  rights  of  priority  in  respect  of  the  rent  of  houses  and  appurtenances  in  the 
event  of  bankruptcy  or  of  insolvency  shall  henceforth  be  as  follows:  If  the  rent  is 
payable  by  the  week,  the  right  of  priority  shall  extend  to  six  weeks  and  the  current 
week;  if  it  is  payable  by  the  month,  the  right  of  priority  shall  extend  to  three  months 
and  the  current  month;  if  it  is  payable  by  the  quarter,  the  right  of  priority  shall 
extend  to  six  months,  and  the  current  quarter;  if  it  is  payable  halt-yearly,  or  yearly, 
the  right  of  priority  shall  extend  to  one  year. 


1899 


1)  Confirmed  by  Order  of  His  Majesty  in  Council,  19th  May,  1899.    Registered  17th  June, 
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Introduction.^) 


The  Colony  of  Gibraltar  includes,  besides  the  fortifications,  the  territory  between 
the  gates  of  the  garrison  and  the  extremity  of  the  English  lines 3). 

History  and  government.*) 

Gibraltar,  the  Mons  Calpe  of  the  ancients,  one  of  the  Pillars  of  Hercules,  came 
under  Moorish  dominion  in  710,  and  was  not  finally  retaken  by  the  Spanish  until  1462. 
In  1502  it  was  annexed  to  the  kingdom  of  Castile.  In  1704  (24th  July)  it  was  taken 
after  a  three  days  siege,  by  the  EngUsh  under  Sir  George  Rooke,  and  was  formally 
ceded  by  the  Treaty  of  Utrecht  (1713)  5).  British  rights  were  confirmed  by  the 
Treaty  of  Versailles  (1783).  The  first  Charter  of  Justice  was  granted  in  1720,  and 
a  new  Court  of  Judicature  established  in  1740  8). 

There  is  no  executive  council  nor  any  legislature.  The  Letters  Patent  of  22d  June, 
1876,  as  amended  by  Letters  Patent  of  18th  July,  1884,  and  20th  July,  1900^), 
provide  for  the  appointment  of  a  Governor  and  Commander-in-Chief.  The  Governor 
is  empowered  to  make  laws,  subject  to  disallowance  by  the  Crown.  The  Crown 
has  also  reserved  the  right  to  legislate  by  means  of  Orders  in  Council,  and  to  appoint 
Judges  and  other  officers. 

Law  in  force. 

The  legal  status  of  Gibraltar  was  once  a  matter  of  doubt.  It  was  once  held^) 
that  Gibraltar  was  not  a  plantation  within  the  meaning  of  the  Navigation  Acts, 
but  its  status  as  a  colony  is  now  unquestioned. 

In  Jephson  v.  Riera^),  it  was  argued  that  as  Gibraltar  was  acquired  by  Great 
Britain  by  conquest  from  Spain,  the  law  of  Spain,  and  not  the  law  of  England, 

1)  By  the  Gibraltar  Laws  Order  in  Council,  21st  January,  1891,  this  revision  shall 
be  deemed  to  contain  all  of  the  laws  of  Gibraltar.  Copies  of  said  laws,  printed  by  authority 
of  the  Government  shall  be  received  as  evidence  in  all  Courts  and  in  all  places,  and  it 
shall  not  be  necessary  to  prove  that  any  such  copy  purporting  to  be  printed  by  such 
authority  was  printed  by  such  authority.  The  laws  were  brought  into  operation  on  and  from 
1st  February,  1891,  by  Proclamation  of  the  Governor,  29th  January,  1891.  This  compilation 
was  by  Ord.  No.  2  of  1908  declared  an  official  compilation  within  the  meaning  of  the  Imperial 
Evidence  {Colonial  Statutes)  Act,  1907.  —  2)  xhe  author  desires  to  express  his  indebtedness  to 
Sir  F.  Evans,  K.  C.  M.  G.,  C.  V.  O.,  Colonial  Secretary  of  Gibraltar,  for  valuable  information 
in  regard  to  the  laws  of  this  Colony.  —  3)  Joint  Opinion  of  the  Attorney-General  and  Solicitor- 
General,  (1838),  Forsyth's  Cases  and  Opinions,  224.  —  *)  For  the  history  of  Gibraltar  the  following 
works  may  be  consulted:  Ayala,  Hiatoria  de  Gibraltar;  Bethune,  History  of  the  siege  of  Gibraltar; 
Dodd,  History  of  Gibraltar;  Gilbard,  Popular  history  of  Gibraltar;  Heriot,  Historical  sketch  of 
Gibraltar;  James,  History  of  the  Herculean  strait;  Montero,  Historia  de  Gibraltar;  Sayer,  History 
of  Gibraltar;  Stephens,  History  of  Gibraltar  and  its  sieges;  Tubino,  Gibraltar  ante  la  historia,  la 
diplomacia  y  la  politica.  —  6)  Lucas,  Historical  geography  of  the  British  colonies,  Vol.  1,  pp.  8,  9.  — 
°)  For  the  report  of  the  Attorney-General  and  SoUcitor-General  (14th  December,  1722)  on  the 
right  of  the  King  to  establish  a  civil  jurisdiction,  see  Chabner's  Opinions,  p.  184.  —  ')  Stat. 
R.  &  O.  Rev.  1904,  Vol.  6,  "Gibraltar,"  pp.  1  et  seq.  —  8)  Lubbock  v.  Potts,  (1806),  7  East,  449. 
Criticised  in  Clark,  Colonial  Law,  p.  2,  note.  Cp.  The  Patapso,  (1810),  1  Acton,  270,  305.  — 
9)  (1835),  3  Knapp,  130. 


INTRODUCTION.  I49 

must  be  the  criterion  by  which  the  rights  of  the  iahabitants  are  to  be  determined, 
unless  it  be  shown  that  the  former  law  had  been  altered  by  competent  authority. 
The  Court  reviewed  the  history  of  the  several  Charters  of  Justice,  and  held  that 
the  language  "plainly  and  explicitly  declares  the  will  of  the  King  that  the  English 
law  shall  be  the  measure  of  justice  in  Gibraltar,"  and  "that  the  law  of  England 
has  been  lawfully  substituted  for  the  law  of  Spain  in  that  place." 

By  an  Order  in  Council  of  18th  November,  18671),  the  law  of  England  as  it 
existed  on  22d  August,  1867,  was  declared  to  be  in  force  in  Gibraltar.  This  pro- 
vision was  repealed  by  the  Order  in  Council  of  2d  February,  18842),  declaring  the 
law  of  England  as  it  existed  on  31st  December,  1883,  to  be  in  force  in  the  city,  garrison 
and  territory  of  Gibraltar,  so  far  as  it  may  be  applicable  to  the  circumstances  thereof, 
and  except  in  respect  of  matters  which  are  or  thereafter  may  be  provided  for  by 
any  Order  ia  Council  or  local  Ordinance  for  the  time  beiag  in  force  in  Gibraltar. 

The  English  law  of  contracts  is  in  force.  The  property  rights  of  married  women 
are  governed  by  the  Enghsh  Act  of  1882,  as  amended  by  certain  local  Ordinances^). 
Merchandise  marks  are  governed  by  a  local  Ordinance*)  substantially  adopting  the 
provisions  of  the  Imperial  Act.  The  holding  of  land  is  subject  to  special  restrictions^). 

Courts  and  procedure. 

The  Supreme  Court  exercises  both  ordinary  and  summary  jurisdiction.  It 
consists  of  a  Chief  Justice,  is  a  court  of  record,  and  exercises  both  civil  and  criminal 
jurisdiction.  The  Supreme  Court  exercises  in  Gibraltar  the  civil  jurisdiction  which 
is  in  England  vested  in  the  High  Court  of  Justice,  including  jurisdiction  in  divorce 
and  matrimonial  causes,  infancy,  and  lunacy,  except,  however,  such  jurisdiction 
as  before  the  commencement  of  the  Supreme  Court  of  Judicature  Act,  1873^), 
was  vested  iu  the  High  Court  of  Admiralty'').  Law  and  equity  are  administered 
concmrently,  the  rules  of  equity  prevailing  in  case  of  confhct*). 

1)  London  Gazette,  19th  November,  1867,  p.  6137.  —  2)  §  1,  reprinted  in  full,  infra. 
—  3)  Passed  in  1885,  1895,  and  1908.  —  *)  No.  4  of  1888.  —  6)  The  Governor  may,  if  he 
shall  think  fit,  signify  his  approbation  to  any  deed  although  the  lands  therein  comprised 
and  assured,  or  expressed  and  intended  so  to  be,  shall  be  thereby  granted  and  assured  to 
any  person  not  being  a,  natural  born  subject  of  Her  Majesty,  if  such  person  shall  have  been 
domiciled  and  actually  resident  in  Gibraltar  for  the  space  of  fifteen  years  next  preceding  the 
date  and  execution  of  such  deed,  and  shall  have  been  duly  registered  as  an  inhabitant  of  Gibraltar 
in  the  office  of  the  Colonial  Secretary;  and  every  person  not  being  a  natural  born  subject  of 
Her  Majesty,  her  heirs  and  successors,  who  shall  have  been  so  resident  and  domiciled,  and  regis- 
tered as  aforesaid,  shall  be  and  be  deemed  to  be  competent  to  hold  and  enjoy  the  lands  comprised 
and  assured  or  intended  so  to  be  in  any  deed  which  shall  be  approved  by  the  Governor,  and  which 
shall  be  registered  in  the  Supreme  Court  within  the  time  and  in  the  manner  hereinbefore  directed, 
for  and  during  all  the  estate,  right,  title,  or  interest  which  in  and  by  such  deed  shall  be  granted 
and  assured  to  or  in  trust  for  such  person.  If  any  person  not  being  a  natural  born  subject  of 
Her  Majesty,  her  heirs  and  successors  would,  if  he  had  been  a  natural  born  subject,  have  been 
seized  or  entitled  by  descent  or  inheritance  or  by  virtue  of  any  will  or  codicil,  of,  or  to  any  lands 
situate  in  Gibraltar,  or  to  any  money  charged  thereupon,  then  if  such  person  shall  have  been 
resident  and  domiciled  in  Gibraltar  for  fifteen  years  next  preceding  the  time  when  such  right, 
title,  or  interest  would  have  accrued  to,  or  become  vested  in  him,  or  if  any  such  person  shall 
have  been  so  resident  and  domiciled  in  Gibraltar  for  any  time  less  than  such  period  of  fifteen 
years,  and  the  Governor  shall  by  any  license  under  his  hand  and  seal  duly  executed  by  him 
in  the  presence  of  and  attested  by  the  Colonial  Secretary  or  some  other  credible  witness  (which 
license  the  Governor  is  hereby  authorized  in  his  discretion  to  grant),  empower  such  person  to 
hold  and  enjoy  the  same,  such  person  shall  when  duly  registered  as  an  inhabitant  be  competent 
to  hold  and  enjoy  such  lands  or  such  money  charged  thereupon  as  fully  and  effectually  as  if 
such  person  had  been  a  natural  born  subject  of  Her  Majesty,  her  heirs  and  successors;  but  if 
such  person  shall  not  have  been  so  resident  or  domiciled  as  aforesaid,  or  if  the  Governor  shall 
see  fit  to  refuse  to  any  person  actually  domiciled  and  resident  in  Gibraltar  such  license  as 
aforesaid  such  person  may  by  any  deed  duly  made  and  executed  by  him  for  that  purpose, 
grant  and  assure  such  lands,  or  such  money  charged  thereupon  as  aforesaid,  to,  or  in  favour  of, 
or  in  trust  for  any  person  competent  to  hold  and  enjoy  the  same,  and  to  ask,  demand,  sue 
for,  recover  and  receive  the  money  or  other  pecuniary  consideration  in  such  deed  mentioned ; 
and  such  deed  shall  be  as  valid  and  effectual  as  if  the  said  person  executing  the  same  had  been 
a  natural  bom  subject  of  Her  Majesty,  her  heirs  and  successors.  —  Order  in  Council,  3d  May, 
1888,  §§  17, 19.  —  6)  36  &  37  Vic.  c.  66.  —  7)  Order  in  Council,  17thNovember,  1888,  Stat.  R.  &  O.  Rev. 
1904,  Vol.  6,  "Gibraltar,"  §§  23,  49.  —S)  Ibid.  §  50.  Before  the  fusion  of  law  and  equity  in  the  pro- 
cedure in  the  English  courts  it  was  held  that  though  the  Supreme  Court  of  Gibraltar  might  be 
bound,  in  administering  law,  to  follow  the  principles  which  governed  English  courts  of  law,  and, 
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The  Supreme  Court  has  power  to  review  the  proceedings  of  the  inferior  courts 
of  Gibraltar,  but  not  to  review  the  proceedings  of  courts  martial  i).  Equity  causes 
are  tried  without  a  jury,  unless  the  Court  otherwise  orders,  and  the  Court  may  in 
special  cases  direct  a  trial  at  law  without  a  jury.  In  other  cases  a  jury  may  be  de- 
manded by  either  party  2).  Members  of  the  garrison  can  be  arrested  in  civil  cases 
only  with  the  leave  of  the  Governor  first  obtained  in  writing^).  And  such  persons 
are  in  other  respects  subject  to  a  more  Umited  jurisdiction*). 

The  Supreme  Court  is  a  court  of  appeal  from  the  British  Consular  Court  of 
Morocco^). 

An  appeal  hes  as  of  right  to  the  Privy  Council  from  any  final  judgment  of  the 
Supreme  Court,  where  the  matter  in  dispute  on  the  appeal  amounts  to  or  is  of  the 
value  of  £300  or  upwards,  or  involves  directly  or  indirectly  some  claim  or  question 
to  or  respecting  property  or  some  civil  right  amounting  to  or  of  the  same  sum,  and 
at  the  discretion  of  the  Supreme  Court  in  other  cases.  Leave  to  appeal  must  be  re- 
quested within  twenty -one  days  from  the  date  of  the  judgment,  and  the  appellant 
must  furnish  security  within  three  months,  in  a  sum  not  exceeding  £  500.  Pending 
the  appeal  the  Court  has  power  to  direct  the  judgment  to  be  carried  into  execution, 
or  suspended.    In  the  former  case  the  respondent  must  furnish  security  8). 

The  Supreme  Court  also  exercises  summary  jurisdiction  where  the  claim  or 
damage  exceeds  £  6,  but  does  not  exceed  £  100,  whether  on  balance  of  account  or 
otherwise  9).  In  the  exercise  of  its  summary  jurisdiction  the  Supreme  Court  may 
not  take  cognizance  of  actions  of  ejectment,  or  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditament  (miless  the  annual  value  thereof  is  less  than  £  20),  or 
where  any  toll,  fare,  market,  or  franchise  is  in  question,  or  in  which  the  vahdity 
of  any  devise,  bequest,  or  limitation  under  any  wiU  or  settlement  is  disputed,  or 
for  mahcious  prosecution,  Ubel  or  slander,  criminal  conversation,  or  for  seduction 
or  breach  of  promise  of  marriage^").  Causes  of  action  may  not  be  divided  in  order 
to  give  the  Supreme  Court  summary  jurisdiction,  but  a  plaintiff  having  a  claim 
in  excess  of  £20  may  abandon  the  excess  and  recover  not  exceeding  £20^1). 

The  pohce  magistrate  of  Gibraltar  has  civil  jurisdiction  up  to  £5,  with  an 
appeal  to  the  Supreme  Court ^  2). 


Statutes/^) 


Application  of  Law. 
Order  in  Council  declaring  the  Law  of  England,  as  it  existed  on  the 
31st  December,  1883,  to  be  in  Force  in  Gibraltar,  so  far  as  the  same 
may  be  applicable  to  the  Circumstances  thereof  (2d  February,  1884). 

2.  Except  in  respect  of  matters  which  now  are  or  hereafter  may  be  provided 
for  by  any  Order  in  Council  or  local  Ordinance  for  the  time  being  in  force  in 
Gibraltar,  or  by  any  Act  of  Parliament  expressly,  or  by  necessary  inference, 
extending  to  Gibraltar,  or  by  any  Proclamation  or  other  instrument  issued  under 
the  authority  of  such  Order  in  CouncU,  local  Ordinance,  or  Act  of  Parliament,  the 
law  of  England,  as  it  existed  on  the  31st  day  of  December,  1883,  shall  be  hereafter 
in  force  in  Gibraltar,  so  far  as  it  may  be  applicable  to  the  circumstances  thereof, 
in  administering  equity,  to  follow  the  principles  which  governed  English  courts  of  equity,  yet, 
where  a  suit  for  specific  performance  was  commenced  before  it,  and  it  was  found  that  the  plaintiff 
ought  not  to  have  taken  proceedings  in  equity,  but  at  law,  for  damages  in  respect  of  a  breach 
of  contract,  the  Court  might,  amending  the  pleadings  if  necessary,  continue  the  case  as  if  the  plain- 
tiff had  brought  an  action  for  damages.  —  Larios  v.  Bonany  y  Gurety,  (1873),  L.  B.  5  P.  0.  346. 

1)  Ibid.  §  24.  —  2)  Ibid.  §§  25,  32,  as  modified  by  Ords.  No.  7  of  1888,  No.  4  of  1889,  No.  i 
of  1902.  —3)  Order  in  Council,  17th  November,  1888,  Stat.  R.  &  O.  Rev.  1904,  Vol.  6,  "Gibraltar," 
§  33.  —  *)  Ibid.  §§  26—37,  40.  —  «)  Morocco  Order  in  CouncU,  28th  November,  1889,  Stat. 
B.  &  O.  Bev.  1904,  Vol.  5,  "Foreign  jurisdiction,"  p.  425,  §  92.  —  6)  Order  in  Council,  17th  Nov. 
1888,  Stat.  B.  &  O.  Bev.  1904,  Vol.  6,  "Gibraltar,"  §  41.  —  ')  Ibid.  §  42,  as  modified  by  Ord. 
No.  6  of  1898.  —  8)  Order  in  CouncU,  10th  August,  1909,  Stat.  B.  &  O.,  1909,  p.  794.  —  »)  Order 
in  CovincU,  17th  November,  1888,  Stat.  B.  &  O.  Bev.  1904,  Vol.  6,  "Gibraltar,"  §  63,  as  amended 
by  Ord.  No.  9  of  1909,  §  2.  —  W)  Ibid.  §§  63,  115.  —  ")  Ibid.  §  64.  —  12)  Ord.  No.  1  of  1881, 
§§1,  2.  37.  —  13)  As  in  force  30th  March,  1912. 
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Partnership. 

No.  11  of  1895.    An  Ordinance  to  declare  and  amend  the  Law  of 
Partnership  (26th  September,  1895).') 

Short  title.  1.  This  Ordinance  may  be  cited  as  the  Partnership  Ordinance, 
Gibraltar,  1895. 

Imp.  §  50. 

Nature  of  partnership. 

Definition  of  partnership.  2.  1.  Partnership  is  the  relation  which  subsists  be- 
tween persons  carrying  on  the  business  in  common  with  a  view  of  profit.  2.  But 
the  relation  between  members  of  any  company  or  association  which  is  (a)  registered 
as  a  company  under  the  Imperial  Companies  Act,  1862,  or  any  other  enactment 
for  the  time  being  in  force,  and  relating  to  the  registration  of  Joint  stock  companies, 
or  (b)  formed  or  incorporated  by  or  in  pursuance  of  any  other  enactment  or  Letters 
Patent,  or  Royal  Charter  is  not  a  partnership  within  the  meaning  of  this  Ordinance. 

Imp.  §  1.  By  virtue  of  the  Order  in  Council  of  2d  February,  1884,  and  subject  to  the 
limitations  therein  expressed,  the  following  Imperial  Acts  relating  to  companies  are  in  force 
in  Gibraltar:  25  &  26  Vic.  o.  89,  27  Vic.  c.  19,  30  &  31  Vic.  c.  131,  33  &  34  Vic.  u.  104, 
40  &  41  Vic.  c.  26,  42  &  43  Vic.  c.  76,  43  Vic.  c.  19. 

3.  =  Imp.  §2. 

4.  =Imp.  §3,  except:  "one  hundred  per  cent."  is  substituted  for  "twenty 
shillings  in  the  pound,"  and  "of  the  profits"  for  "of  profits." 

5.  =  Imp.  §  4  (1). 

Relation  of  partners  to  persons  dealing  with  them. 

6—9.  =  Imp.  §§  5—8. 

10.  =  Imp.  §9,  except:  "and  in  Scotland  severally  also"  and  "in  England 
or  Ireland"  are  omitted. 

11—14.  =  Imp.  §§  10—13. 

15.  =  Imp.  §14,  except:  "administrators' 2)  estate"  is  substituted  for  "ad- 
ministrators estate." 

16—19.  =  Imp.  §§  15—18. 

L._iSISi  '    ifv- ■  Relations  of  partners  to  one  another. 

20.  =  Imp.   §19,  except:  "expressed"  is  substituted  for  "express." 

21.  =  Imp.  §  20,  except:  in  (2)  "or  in  Scotland  the  title  to  and  interest  in  any 
heritable  estate"  is  omitted;  in  (3)  "or  in  Scotland  of  any  heritable  estate."  is  omitted. 

22—23.  =  Imp.  §§  21—22. 

Procedure  against  partnership  property  for  a  partner's  separate  judgment  debt. 
24.  1.  After  the  coming  into  operation  of  this  Ordinance  a  writ  of  execution  shall 
not  issue  against  any  partnership  property  except  on  a  judgment  against  the  firm. 
2.  The  Court  may,  on  the  appUcation  by  summons  of  any  judgment  creditor  or  a 
partner  make  an  order  charging  that  partner's  interest  in  the  partnership  property 
and  profits  with  payment  of  the  amount  of  the  judgment  debt  and  interest  thereon,, 
and  may  by  the  same  or  a  subsequent  order  appoint  a  receiver,  of  that  partner's 
share  of  profits  (whether  already  declared  or  accruing)  and  of  any  other  money 
which  may  be  coming  to  him  in  respect  of  the  partnership,  and  direct  all  accounts 
and  inquiries,  and  give  aU  other  orders  and  directions  which  might  have  been 
directed  or  given  if  the  charge  had  been  made  in  favour  of  the  judgment  creditor 
by  the  partner,  or  which  the  circumstances  of  the  case  may  require.  3.  The  other 
partner  or  partners  shall  be  at  Hberty  at  any  time  to  redeem  the  interest  charged, 
or  in  case  of  a  sale  bemg  directed,  to  purchase  the  same.  4.  This  section  shall  apply 
in  the  case  of  a  cost-book  company  as  if  the  company  were  a  partnership  within 
the  meaning  of  this  Ordinance. 

Imp.  §  23. 

25.  =  Imp.    §24,   except:  in  introductory  paragraph   "expressed"  is  substi- 
tutedfor  "express;"  in  9.  "place  of  the  business"  is  substituted  for  "place  of  business." 
26—32.  =  Imp.  §§25—31. 

1)  The  references  (Imp.)  are  to  the  Imperial  Partnership  Act,  1890,  (53  &  54  Vic.  c.  39). 
Throughout  the  Ordinance  the  word  "Ordinance"  is  substituted  for  the  word  "Act."  —  2)  Sic; 
obviously  "administrators." 
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Dissolution  of  partnership  and  its  consequences. 

33—35.  =  Imp.  §§  32—34. 

36,  =  Imp.  §35,  except:  in  (a)  "or  in  Scotland  by  cognition"  is  omitted. 

37.  =  Imp.  §  36,  except :  2.  reads  as  follows :  "And  advertisement  in  the  Gib- 
raltar Chronicle  and  Officicd  Gazette  shall  be  notice  as  to  persons  who  have  not  deal- 
ings? with  the  firm  before  the  dissolution  or  change  so  advertised." 

'38-^5.  =  Imp.  §§  37^. 

Supplementai. 

46.  =  Imp.  §  45,  except :  "or  judge"  is  omitted. 

47.  =  Imp.  §  46. 

Sale  of  Goods. 

No.  20  of  1895.    An  Ordinance  for  codifying  the  Law  relating  to  the 
Sale  of  Goods  (26th  September,  1895).') 

Short  title.    1.    This  Ordinance  may  be  cited  as  the  Sale  of  Goods  Ordinance, 
Gibraltar,  1895. 
Imp.  §  64. 

Part  I.    Formation  of  the  Contract. 

Contract  of  sale. 

2.  =  Imp.  §  1. 

3.  =  Imp.  §2,  except:  in  both  instances  "or  minor"  is  omitted. 

Formalities  of  the  contract. 

4.  =  Imp.  §  3. 

5.  =  Imp.  §4  (1 — 3),  except:  in  (1)  "two  hundred  and  fifty  pesetas^)"  is  sub- 
stituted for  "ten  pounds." 

Svhject-mattcr  of  contract. 
6—8,  =  Imp.  §§  5—7. 

The  price. 
9—10.  =  Imp.  §§  8—9. 

Conditions  and  warranties. 

11.  =  Imp.  §  10. 

12,  =Imp.  §11  (1,  3),  except:  in  (1)  "in  England  or  Ireland"  is  omitted;  in 
(1)  (b)  "the"  is  omitted  before  "breach." 

13—14,  =  Imp.  §§  12—13. 

15.  =  Imp.  §  14,  except :  in  introductory  paragraph  "enactment"  is  substi- 
tuted for  "statute." 

Sale  by  sample. 

16.  =  Imp.  §  15. 

Part  II.     Effects  of  the  Contract. 

Transfer  of  property  as  between  seller  and  buyer. 
17—18,  =  Imp.  §§  16—17. 

19.  =  Imp.  §  18,  except:  in  rule  5  "or  custodier"  is  omitted. 

20.  =  Imp.  §19,  except:  in  (1)  "or  custodier"  is  omitted. 

21.  =  Imp.   §20,  except:  "or  custodier"  is  omitted. 

Transfer  of  title. 

22.  =Imp.  §21,  except:  in  (2)  "Factors  Ordinarvce,  Gibraltar,  1895,"  is  sub- 
stituted for  "Factors  Acts." 

23.  =  Imp.  §  23. 

1)  The  references  (Imp.)  are  to  the  Imperial  Sale  of  Goods  Act,  1893,  (56  &  57,Vio.  o.  71). 
Throughout  the  Ordinance  the  word  "Ordinance"  is  substituted  for  the  word  "Act."  —  *)  The 
Sale  of  Ooods  Ordinaiice  is  not  mentioned  in  the  Schedule  to  Ord.  No.  6  of  1898,  substituting 
English  money  for  Spanish,  at  the  rate  of  twenty-five  pesetas  to  the  pound. 


SALE  OF  GOODS  ORDINANCE,  1896.  153 

24.  =  Imp.  §  24  (1,  2),  except:  in  (1)  "whether  by  sale  in  market  overt  or  other- 
wise" is  omitted. 

25.  =  Imp.  §25,  except:  in  (3)  "Factors  Ordinance,  Oibraltar,  1895,"  is  sub- 
stituted for  "Factors  Acts." 

26.  =  Imp.   §26   (1,   2),   except:   throughout   "marshal"   is   substituted   for 
"sheriff." 

Part  III.    Performance  of  the  Contract. 
27—37.  =  Imp.  §§  27—37. 

Part  IV.    Rights  of  unpaid  Seller  against  the  Goods. 

38.  =  Imp.  §  38. 

39.  =Imp.  §39,  except:  in  (1)  "enactment"  is  substituted  for  "statute;"  in 
(1)  (a)  "or  right  to  retain  them"  is  omitted. 

Unpaid  seller's  lien. 

40.  =  Imp.  §41,  except:  in  (2)  "or  custodier"  is  omitted. 

41.  =  Imp.  §42,  except:  "or  retention"  is  omitted. 

42.  =  Imp.  §43,  except:  in  (1)  "or  right  of  retention"  and  "or  custodier" 
are  omitted;  in  (2)  "or  right  of  retention"  and  "or  decree"  are  omitted. 

Stoppage  in  transitu. 

43.  =  Imp.  §  44. 

44.  =  Imp.  §45,  except:  throughout  "or  custodier"  is  omitted. 

45.  =Imp.  §46,  except:  throughout  "or  custodier"  is  omitted. 

Re-sale  by  buyer  or  seller. 

46.  =  Imp.  §47,  except:  throughout  "or  retention"  is  omitted;  in  the  first 
place  where  these  words  ocoin::  "right  or^)  hen"  is  substituted  for  "right  of  hen." 

47.  =  Imp.  §48,  except:  throughout  "or  retention"  is  omitted. 

Part  F-    Actions  for  Breach  of  the  Contract. 

Remedies  of  the  seller. 

48.  =  Imp.  49  (1,  2). 

49.  =  Imp.  §  50. 

Remedies  of  the  buyer. 

50.  =  Imp.  §  51. 

51.  =  Imp.  §52,  except:  throughout  "or  decree"  is  omitted;  the  sentence 
relating  to  Scotland  is  omitted. 

52.  =  Imp.  §  53  (1—4). 

53.  =  Imp.  §  54. 

Part  VI.    Supplementary. 

54^57.  =  Imp.  §§  55—58. 

58.  =  Imp.  §59,  except:  "in  Scotland"  is  omitted. 

59.  =  Imp.  §  61  (1,  2,  4). 

Interpretation  of  terms.  1.  1.  In  this  Ordinance,  unless  the  context  or  sub- 
ject matter  otherwise  requires:  "action"  includes  counterclaim  and  set-off;  "buyer" 
means  a  person  who  buys  or  agrees  to  buy  goods;  "contract  of  sale"  includes  an 
agreement  to  seU  as  well  as  a  sale;  "dehvery"  means  voluntary  transfer  of  posses- 
sion from  one  person  to  another;  "document  of  title  to  goods"  has  the  same  meaning 
as  it  has  in  the  Factor  Ordinance,  Gibraltar,  1895;  "fault"  means  wrongful  act 
or  default;  "future  goods"  mean  goods  to  be  manufactured  or  acquired  by  the 
seller  after  the  making  of  the  contract  of  sale;  "goods"  include  aU  chattels  personal 
other  than  things  in  action  and  money.  The  term  includes  emblements,  and  things 
attached  to  or  forming  part  of  the  land  which  are  agreed  to  be  severed  before  sale 
or  under  the  contract  of  sale;  "plaintiff"  includes  pursuer,  complainer,  claimant 
in  a  multiple -poinding  and  defendant  or  defender  coimter-claiming ;  "property" 
means  the  general  property  in  goods,  and  not  merely  a  special  property;  "quahty 

1)  Sic.  obviously  "of." 
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of  goods"  includes  their  state  or  condition;  "sale"  includes  a  bargain  and  sale  as 
weU  as  a  sale  and  delivery;  "seller"  means  a  person  who  sells  or  agrees  to  sell  goods; 
"specific  goods"  mean  goods  identified  and  agreed  upon  at  the  time  a  contract 
of  sale  is  made;  "warranty"  means  an  agreement  with  reference  to  goods  which 
are  the  subject  of  a  contract  of  sale,  but  collateral  to  the  main  purpose  of  such 
contract,  the  breach  of  which  gives  rise  to  a  claim  for  damages,  but  not  to  a  right 
to  reject  the  goods  and  treat  the  contract  as  repudiated.   (2 — 4)  =  Imp.  §  62  (2— t). 


Factors. 

No.  9  of  1895.  An  Ordinance  to  amend  and  consolidate  the  Law  relating 
to  Goods,  Wares,  and  Merchandises  entrusted  to  Factors  or  Agents 

(26th  September,  1895).') 

Short  title.  1.  This  Ordinance  may  be  cited  as  The  Factors  Ordinance,  Gibraltar, 

1895. 

Imp.  §  17. 

Preliminary. 

2.  =  Imp.  §  1. 

Dispositions  by  mercantile  agents. 
3—8.  =  Imp.  §§  2—7. 

Supplemerdal. 
9—11.  =  Imp.  §§  11—13. 


Secret  Commissions. 

No.  8  of  1907.    An  Ordinance  for  the  better  Prevention  of  Corruption 

(9th  September,  1907). 


Short  title.  1.  This  Ordinance  may  be  cited  as  The  Prevention  of  Corruption 
Ordinance,  CUbraltar,  1907. 

Punishment  of  corrupt  transactions  with  agents.  2.  1.  If  any  agent  corruptly 
accepts  or  obtains,  or  agrees  to  accept  or  attempts  to  obtain,  from  any  person  for 
himself  or  for  any  other  person,  any  gift  or  consideration  as  an  inducement  or  re- 
ward for  doing  or  forbearing  to  do,  or  for  having  after  the  passing  of  this  Ordinance 
done  or  forborne  to  do,  any  act  in  relation  to  his  principal's  affairs  or  business,  or 
for  showing  or  forbearing  to  show  favour  or  disfavour  to  any  person  in  relation 
to  his  principal's  affairs  or  business ;  or  if  any  person  corruptly  gives  or  agrees  to  give 
or  offers  any  gift  or  consideration  to  any  agent  as  an  inducement  or  reward  for 
doing  or  forbearing  to  do,  or  for  having  after  the  passing  of  this  Ordinance  done 
or  forborne  to  do,  any  act  in  relation  to  his  principal's  affairs  or  business,  or  for 
showing  or  forbearing  to  show  favour  or  disfavour  to  any  person  in  relation  to  his 
principal's  affairs  or  business;  or  if  any  person  knowingly  gives  to  any  agent,  or 
if  any  agent  knowingly  uses  with  intent  to  deceive  his  principal,  any  receipt,  accoxmt, 
or  other  document  in  respect  of  which  the  principal  is  interested,  and  which  con- 
tains any  statement  which  is  false  or  erroneous  or  defective  in  any  material  parti- 
cular, and  which  to  his  knowledge  is  intended  to  mislead  the  principal;  he  shall 
be  guilty  of  a  misdemeanour,  and  shall  be  hable  on  conviction  on  indictment  to 
imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding  two  years, 
or  to  a  fine  not  exceeding  five  hundred  pounds,  or  to  both  such  imprisonment  and 
such  fine,  or  on  summary  conviction  to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  four  months,  or  to  a  fine  not  exceeding  fifty  pounds,  or 
to  both  such  imprisonment  and  such  fine.    2.  For  the  purposes  of  tMs  Ordinance 

1)  The  references  (Imp.)  are  to  the  Imperial  Factors  Act,  1889,  (52  &  53  Vic.  c.  45). 
ThroTighout  the   Ordinance  the  word   "Ordinance"   is    substituted   for   the   word  "Act." 
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the  expression  "consideration"  includes  valuable  consideration  of  any  kind;  the 
expression  "agent"  includes  any  person  employed  by  or  acting  for  another;  and  the 
expression  "principal"  includes  an  employer.  3.  A  person  serving  under  the  Crown 
or  under  any  corporation  is  an  agent  within  the  meaning  of  this  Ordinance. 

Prosecution  of  offences.  3.  1 .  A  prosecution  for  an  offence  under  this  Ordinance 
shaU  not  be  instituted  without  the  consent  of  the  Attorney  General.  2.  The  Vexa- 
tious Indictments  Act,  1859,  as  amended  by  any  subsequent  enactment,  so  far  as 
the  same  are  in  force  in  Gibraltar,  shall  apply  to  offences  under  this  Ordinance 
as  if  they  were  included  among  the  offences  mentioned  in  section  one  of  that  Act. 

3.  Every  information  for  any  offence  under  this  Ordinance  shall  be  upon  oath. 

4.  The  expenses  of  any  prosecution  on  indictment  under  this  Ordinance  shall  be 
defrayed  as  in  cases  of  indictment  for  felony.  5.  Any  person  aggrieved  by  a  summary 
conviction  under  this  Ordinance  may  appeal  to  the  Supreme  Court  in  manner 
provided  by  The  Justices  Ordinance,  Gibraltar,  1890. 

Ordinance  when  to  take  effect.  4.  This  Ordinance  shall  come  into  operation 
forthwith. 


Bills  of  Exchange. 

No.  9  of  1907.    An  Ordinance  to  amend  Section  eighty-two  of  the 
Bills  of  Exchange  Act,  1882  (9th  September,  1907). 


Short  title.  1,  This  Ordinance  may  be  cited  as  The  Bills  of  Exchange  (Crossed 
Cheques)  Ordinance,  Gibraltar,  1907. 

Amendment  of  45  &  46  Vic,  c.  61,  §  82.  2.  A  banker  receives  payment  of  a 
crossed  cheque  for  a  customer  within  the  meaning  of  section  eighty-two  of  the 
BiUs  of  Exchange  Act,  1882,  notwithstanding  that  he  credits  his  customer's  account 
with  the  amount  of  the  cheque  before  receiving  payment  thereof. 

By  virtue  of  Order  in  Council,  2d  February,  1884,  the  Imperial  Bills  of  Exchange  Act, 
1882,  (45  &  46  Vic.  c.  61),  is  in  force  in  Gibraltar. 

Ordinance  when  to  take  effect.  3.  This  Ordinance  shall  come  into  operation 
forthwith. 


Public  Holidays. 
Proclamation  (2d  February,  1904)  Holidays. 

In  each  and  every  year  the  24th  day  of  May  shaU  be  a  pubhc  hohday  in 

Gibraltar,  and  shaU  be  kept  and  observed  as  such  under  the  name  of  "Empire  Day." 

Other  holidays  are  observed  by  virtue  of  the  Order  in  Council,  2d  February,  1884,  supra. 


Bankruptcy. 
Order  in  Council,  20th  November,  1894.^) 

Short  title.   1.  This  Order  may  be  cited  as  The  Bankruptcy  Order  in  Council 
Gibraltar,  1894. 

Interpretation  of  terms.  Schedules  to  be  part  of  this  Order.  2.  1.  In  this  Order, 
unless  the  subject  matter  or  context  otherwise  requires:  "Available  act  of  bankrupt- 
cy" means  any  act  of  bankruptcy  available  for  a  bankruptcy  petition  at  the  date 
of  the  presentation  of  the  petition  on  which  the  receiving  order  is  made.  "Banker" 
mcludes  the  Post  Office  Savings  Bank.  "The  Court"  means  the  Court  having  juris- 
diction in  bankruptcy  under  this  Order.  "Creditor"  includes  a  corporation  and 
fu?m  of  creditors  ia  partnership.    "Debt  provable  in  bankruptcy"  or  "provable 

1)  As  amended  by  Ord.  No.  6  of  1898,  Sched.  The  references  in  the  notes  (Imp  l  are 
to  the  Imperial  Bankruptcy  Act,  1883,  (46  &  47  Vic.  c.  52),  unless  otherwise  indicated. 
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debt"  includes  any  debt  or  liability  by  this  Order  made  provable  in  bankruptcy. 
"Debtor"  includes  a  firm  of  debtors  in  partnership,  and  includes  any  debtor  pro- 
ceeded against  under  this  Order  whether  adjudged  bankrupt  or  not.  "Gazetted" 
means  pubUshed  in  the  Gibraltar  Chronicle  and  Official  Gazette.  "General  rules" 
include  forms.  "Goods"  include  all  chattels  personal.  "Judge  in  Bankruptcy" 
includes  Deputy  Judge  in  Bankruptcy,  and  means  the  Chief  Justice  if  the  juris- 
diction in  bankruptcy  be  transferred  to  the  Supreme  Court.  "Marshal"  includes 
the  marshal  of  the  Supreme  Court  and  his  deputy,  and  any  officer  or  person  charged 
■with  the  execution  of  a  writ  or  other  process.  "The  official  trustee"  includes  any 
official  trustee  acting  under  this  Order.  "Prescribed"  means  prescribed  by  general 
rules  within  the  meaning  of  this  Order.  "Property"  includes  money,  goods,  things 
in  action,  land,  and  every  description  of  property,  whether  real  or  personal  and 
whether  situate  in  Gibraltar  or  elsewhere;  also  obligations,  easements,  and  every 
description  of  estate,  interest,  and  profit,  present  or  future,  vested  or  contingent, 
arising  out  of  or  incident  to  property  as  above  defined.  "The  Registrar"  includes 
the  Deputy  or  Assistant  Registrar  of  the  Supreme  Court.  "Resolution"  means 
a  resolution  decided  by  a  majority  in  value  of  the  creditors  present,  personally 
or  by  proxy,  at  a  meeting  of  creditors  and  voting  on  the  resolution.  "Secured  cred- 
itor" means  a  person  holdjng  a  mortgage  charge  or  Hen  on  the  property  of  the  debtor, 
or  any  part  thereof,  as  a  security  for  a  debt  due  to  him  from  the  debtor.  2.  The 
Schedules  to  this  Order  shall  be  construed  and  have  effect  as  part  of  this  Order. 

Imp.    §  168. 

Constitution  of  Court. 
The  Court.  3.  1.  The  Bankruptcy  Court  shall,  unless  merged  in  the  Supreme 
Court,  continue  to  exist  as  heretofore  as  a  Court  of  Record,  and  shall  have  and  be 
capable  of  exercising  in  Gibraltar  all  the  powers,  rights,  incidents,  and  privileges 
conferred  under  this  Order,  and  shall  consist  of  and  be  holden  before  one  Judge, 
who  shall  be  called  the  Judge  in  Bankruptcy.  2.  The  Court  shall  have  full  power 
to  decide  all  questions  of  priorities  and  aU  other  questions  whatsoever,  whether 
of  law  or  fact,  which  may  arise  in  any  case  of  bankruptcy  coming  within  the  cogni- 
zance of  the  Court  or  which  the  Court  may  deem  it  expedient  or  necessary  to  decide 
for  the  purpose  of  doing  complete  justice  or  making  a  complete  distribution  of 
property  in  any  such  case.  For  the  pvnposes  of  the  jurisdiction  conferred  by  this 
Order  the  Court  shall  have  aU  the  powers  of  the  Supreme  Court.  3.  It  shall  be  lawful 
for  the  Governor  ,with  the  consent  of  the  Secretary  of  State,  to  direct  by  warrant 
that  the  jurisdiction  under  this  Order  shall  be  transferred  to  the  Supreme  Court, 
and  thereupon  the  Bankruptcy  Court  shall  be  united  and  consohdated  with  the 
Supreme  Court. 

Imp.    §  102. 

Appointment  of  Judge  and  Deputy.  4.  1 .  The  Governor  may  from  time  to  time, 
by  warrant,  appoint  some  fit  and  proper  person  being  a  barrister  of  not  less  than 
five  years,  standing  to  be  Judge  in  Bankruptcy.  Provided  always  that  it  shall  be 
lawful  for  the  Governor,  for  sufficient  cause,  to  revoke  such  appointment  and  by 
warrant  to  appoint  any  other  fit  and  proper  person  to  be  the  Judge  in  Bankruptcy. 
2.  It  shall  be  lawful  for  the  Judge  in  Bankruptcy,  in  case  of  illness,  leave,  unavoidable 
absence,  or  other  sufficient  cause,  by  writing  under  his  hand  with  the  leave  of  the 
Governor,  to  appoint  any  fit  and  proper  person  to  act  as  his  deputy,  for  such  time 
as  the  Governor  may  approve.  In  the  case  of  the  inabihty  of  the  Judge  in  Bank- 
ruptcy to  appoint  a  Deputy,  the  Governor  may  appoint  a  Deputy  for  such  time  as 
he  may  deem  expedient. 

Registrar  of  the  Court  and  marshal.  5.  1.  The  Registrar  of  the  Supreme  Court 
shall  be  ex-officio  Registrar  of  the  Court,  and  shall  discharge  such  duties  and  have 
such  jinisdiction  as  may  be  analogous  to  the  duties  and  jurisdiction  heretofore 
discharged  and  exercised  by  him  or  as  may  be  from  time  to  time  prescribed.  2.  The 
marshal  of  the  Supreme  Court  shall  be  marshal  of  the  Court  and  shall  discharge 
such  duties  as  may  be  analogous  to  the  duties  heretofore  discharged  by  the  messenger 
in  bankruptcy  or  as  may  be  from  time  to  time  prescribed. 

OfUcial  trustee.  6.  The  Governor  may  from  time  to  time,  by  warrant,  appoint 
two  or  more  officers  to  be  called  the  official  trustees,  and  who  shall  be  officers  of 
the  Court.  An  official  trustee,  upon  his  appointment,  shall  enter  into  a  recognizance 
with  two  sureties  in  such  sum  as  the  Governor  shall  order,  and  shall  receive  such 
remimeration  for  the  services  he  is  required  to  perform  imder  this  Order  as  the  Grov- 
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emor  may,  by  warrant,  from  time  to  time  direct.  Provided  always  that  it  shall 
be  lawful  for  the  Governor,  for  sufficient  reason,  to  remove  any  official  trustee, 
and  by  warrant  to  appoint  some  other  fit  and  proper  person  to  be  an  official  trustee. 

Power  to  make  rules.  7.  The  Judge  in  Bankruptcy  may  from  time  to  time 
make,  revoke,  and  alter  general  rules  for  carrying  into  effect  the  objects  of  this 
Order,  and  may  prescribe  the  scale  of  costs  to  be  demanded  and  taken  by  Counsel, 
soUcitors  and  other  persons  in  all  proceedings  under  this  Order;  and  also  as  regards 
the  duties  to  be  performed  by  the  Registrar,  official  trustee,  and  other  officers  of 
the  Court,  and  generally  for  regulating  the  practice  of  the  Court  and  forms  of  pro- 
ceedings. Provided  always  that  no  such  general  rules  and  scale  of  costs  shall  be 
of  any  force  or  effect  until  they  shall  have  been  approved  by  the  Governor  and  ga- 
zetted; and  untn  such  general  rules  and  scale  of  costs  shall  be  made  as  aforesaid, 
the  rules,  forms,  and  scale  of  costs  in  use  in  the  High  Court  of  Justice  in  bankruptcy 
matters  in  England  shall,  so  far  as  applicable,  be  in  use  in  Gibraltar. 

Imp.  §  127. 

Court  fees.  Remuneration  of  judicial  and  other  officers.  8.  1.  The  Governor 
may  from  time  to  time  prescribe  a  scale  of  fees  and  percentages  to  be  charged  for 
and  in  respect  of  proceedings  under  this  Order,  and  may  direct  by  whom  and  in 
what  manner  the  same  are  to  be  collected,  accounted  for,  and  to  what  account  they 
shall  be  paid,  and  the  said  scale  and  any  alteration  therein  shall  be  gazetted.  Until 
the  Gtovemor  shall  have  prescribed  such  scale,  the  fees  and  percentages  taken  in 
the  High  Court  of  Justice  in  England  shall  be  taken  in  Gibraltar.  2.  The  Governor 
shall  direct  whether  any  and  what  remuneration  is  to  be  allowed  to  any  person 
(other  than  the  official  trustee)  performing  any  duties  under  this  Order,  and  may 
from  time  to  time  vary,  increase,  or  diminish  such  remuneration. 

Imp.   §§  128,   129.    The  fees  were  fixed  by  Order  of  the  Governor,  12th  September,   1901. 

Appeals  in  bankruptcy.  9.  1.  The  Court  may  review,  rescind,  or  vary  any  order 
made  by  it  under  its  bankruptcy  jursdiction.  2.  Orders  in  bankruptcy  matters 
shall,  at  the  instance  of  any  person  aggrieved,  be  subject  to  appeal  as  follows :  a)  When 
the  jurisdiction  under  this  Order  is  not  transfeiTed  to  the  Supreme  Court  an  appeal 
shall  Ue  from  the  Order  of  the  Court  to  the  Supreme  Court;  b)  An  appeal  shall  He 
from  the  Supreme  Court  to  Her  Majesty  in  Council,  subject  to  the  rules  and  Umi- 
tations  prescribed  in  and  by  The  Supreme  Court  Gonsolidation  Order,  Gibraltar, 
1888;  c)  No  appeal  shaU  be  entertained  except  in  conformity  with  such  General 
Rules  as  may  for  the  time  being  be  in  force  in  relation  to  appeals.  Provided  that 
except  by  leave  of  the  Court  there  shall  be  no  appeal  from  any  order  made  by  con- 
sent or  as  to  costs  only,  or  from  any  order  relating  to  property  when  it  is  apparent 
from  the  proceedings  that  the  money  or  moneys'  worth  involved  does  not  exceed 
£  40 ;  and  no  appeal  shall  be  brought  in  respect  of  the  omission  by  the  Court  appealed 
from  to  exercise  any  discretionary  power  unless  the  Court  shall  in  its  judgment 
or  on  application  made  at  the  hearing  have  expressly  refused  to  exercise  such  power, 
in  which  case  the  refusal  may  be  made  a  ground  of  appeal. 

Imp.  §  104.  See  now  Order  in  Council,  10th  August,  1909,  as  to  appeals  to  the  Privy 
Council. 

Proceedings  from  act  of  bankruptcy  to  discharge.  Acts  of  bankruptcy. 
Acts  of  bankruptcy.  Form  of  notice.  10.  1.  A  debtor  commits  an  acts  of  bank- 
ruptcy in  each  of  the  following  cases:  a)  If  in  Gibraltar  or  elsewhere  he  makes  a 
conveyance  or  assignment  of  his  property  to  a  trustee  or  trustees  for  the  benefit 
of  his  creditors  generally;  b)  If  in  Gibraltar  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  deUvery,  or  transfer  of  his  property,  or  of  any  part  thereof;  c)  If 
in  Gibraltar  or  elsewhere  he  makes  any  conveyance  or  transfer  of  his  property, 
or  any  part  thereof,  or  creates  any  charge  thereon  which  would  under  this  Order 
or  any  other  enactment,  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt ;  d)  If  with  intent  to  defeat  or  delay  his  creditors  he  does  any  of  the  follow- 
ing things,  namely,  departs  out  of  Gibraltar,  or  being  out  of  Gibraltar  remains  out 
of  Gibraltar,  or  departs  from  his  dwelUng  house,  or  otherwise  absents  himself,  or 
begins  to  keep  house;  e)  If  execution  against  him  has  been  levied  by  seizure  of  his 
goods  under  process  in  any  civil  proceeding  in  the  Supreme  Court,  and  the  goods 
have  been  either  sold  or  held  by  the  marshal  for  fourteen  days.    Provided  that. 
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where  an  interpleader  summons  has  been  taken  out  in  regard  to  the  goods  seized, 
the  time  elapsiag  between  the  date  at  which  such  summons  is  taken  out  and  the 
date  at  which  the  marshal  is  ordered  to  withdraw  or  any  interpleader  issue  ordered 
thereon  is  finally  disposed  of,  shall  not  be  taken  into  account  in  calculating  such 
period  of  fourteen  days ;  f )  If  he  files  in  the  Court  a  declaration  of  his  inability  to 
pay  his  debts  or  presents  a  bankruptcy  petition  against  himseK;  g)  If  a  creditor 
has  obtained  a  final  judgment  against  him  for  any  amount,  and  execution  thereon 
not  having  been  stayed,  has  served  on  him  in  Gibraltar,  or,  by  leave  of  the  Court, 
elsewhere,  a  bankruptcy  notice  under  this  Order,  requiring  him  to  pay  the  judgment 
debt  in  accordance  with  the  terms  of  the  judgment,  or  to  secure  or  compound  for 
it  to  the  satisfaction  of  the  creditor  or  the  Court,  and  he  does  not  within  seven 
days  after  service  of  the  notice,  in  case  the  service  is  effected  in  Gibraltar,  and  in 
case  the  service  is  effected  elsewhere  then  within  the  time  Hmited  in  that  behalf 
by  the  order  giving  leave  to  effect  the  service,  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  Court  that  he  has  a  counter-claim,  set  off,  or  cross  demand 
which  equals  or  exceeds  the  amount  of  the  judgment  debt,  and  which  he  could 
not  set  up  in  the  action  in  which  the  judgment  was  obtained.  Any  person  who 
is  for  the  time  being  entitled  to  enforce  a  final  judgment  shall  be  deemed  to  be  a 
creditor  who  has  obtained  a  final  judgment  within  the  meaning  of  this  subsection; 
h)  If  the  debtor  suspends  payment  or  gives  notice  to  any  of  his  creditors  that  he 
has  suspended,  or  is  about  to  suspend,  payment  of  his  debts.  2.  A  bankruptcy 
notice  under  this  Order  shall  be  in  the  prescribed  form,  and  shall  state  the  conse- 
quences of  non-compUance  therewith,  and  shaU  be  served  in  the  prescribed  manner. 
Imp.   §  4;  53  &  54  Vic.  c.  71,  §  1. 

Receiving  order. 
Jurisdiction  to  make  receiving  order.    11.    Subject  to  the  conditions  herein- 
after specified,  if  a  debtor  commits  an  act  of  bankruptcy  the  Court  may,  on  a  bank- 
ruptcy petition  being  presented  either  by  a  creditor  or  by  a  debtor,  make  an  order, 
in  this  Order  called  a  receiving  order,  for  the  protection  of  the  estate. 

Imp.    §  5. 

Conditions  on  which  creditor  may  petition.  Secured  petitioning  creditor.  12. 1.  A 

creditor  shall  not  be  entitled  to  present  a  bankruptcy  petition  against  a  debtor 
unless:  a)  The  debt  owing  by  the  debtor  to  the  petitioning  creditor,  or,  if  two  or 
more  creditors  join  in  the  petition,  the  aggregate  amount  of  debts  owing  to  the 
several  petitioning  creditors,  amounts  to  £  20;  b)  The  debt  is  a  Uquidated  sum, 
payable  either  immediately  or  at  some  certain  future  time ;  and  c)  The  act  of  bank- 
ruptcy on  which  the  petition  is  grounded  has  occurred  within  six  months  before 
the  presentation  of  the  petition;  and  d)  The  debtor  is  domiciled  in  Gibraltar,  or, 
within  a  year  before  the  date  of  the  presentation  of  the  petition,  has  ordinarily 
resided  or  had  a  dweUing  house  or  place  of  business  in  Gibraltar.  2.  If  the  petitioning 
creditor  is  a  secured  creditor,  he  must,  in  his  petition,  either  state  that  he  is  wiUing 
to  give  up  his  security  for  the  benefit  of  the  creditors  in  the  event  of  the  debtor 
being  adjudged  bankrupt,  or  give  an  estimate  of  the  value  of  his  security.  In  the 
latter  case  he  may  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the  balance 
of  the  debt  due  to  him,  after  deducting  the  value  so  estimated,  in  the  same  manner 
as  if  he  were  an  unsecured  creditor. 

Imp.    §  6. 

Proceedings  and  order  on  creditor's  petition.  13.  1.  A  creditor's  petition  shall 
be  verified  by  affidavit  of  the  creditor  or  of  some  person  on  his  behalf  having  know- 
ledge of  the  facts,  and  served  in  the  prescribed  manner.  2.  At  the  hearing  the  Court 
shall  require  proof  of  the  debt  of  the  petitioning  creditor,  of  the  service  of  the  petition, 
and  of  the  act  of  bankruptcy,  or,  if  more  than  one  act  of  bankruptcy  is  alleged 
in  the  petition,  of  some  one  of  the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with 
the  proof,  may  make  a  receiving  order  in  pursuance  of  the  petition.  3.  If  the  Court 
is  not  satisfied  with  the  proof  of  the  petitioning  creditor's  debt,  or  of  the  act  of  bank- 
ruptcy, or  of  the  service  of  the  petition,  or  is  satisfied  by  the  debtor  that  he  is  able 
to  pay  his  debts,  or  that  for  other  sufficient  cause  no  order  ought  to  be  made,  the 
Court  may  dismiss  the  petition.  4.  Where  for  any  cause  proceedings  are  stayed, 
the  Court  may,  if  by  reason  of  the  delay  caused  by  the  stay  of  proceedings  or  for 
any  other  cause  it  thinks  just,  make  a  receiving  order  on  the  petition  of  some  other 
creditor,  and  shall  thereupon  dismiss,  on  such  terms  as  it  thinks  just,  the  petition 
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in  which  proceedings  have  been  stayed  as  aforesaid.    5.  A  creditor's  petition  shall 
not,  after  presentment,  be  withdrawn  without  the  leave  of  the  Court. 
Imp.   §  7. 

Debtor's  petition  and  order  thereon.  14.  1.  A  debtor's  petition  shall  allege  that 
the  debtor  is  unable  to  pay  his  debts,  and  the  Court  may  thereupon  forthwith  make 
a  receiving  order.  2.  A  debtor's  petition  shall  not,  after  presentment,  be  withdrawn 
without  the  leave  of  the  Court. 

Imp.  §  8. 

Effect  of  receiving  order.  15.  1.  On  the  making  of  a  receiving  order  the  official 
trustee  shall  be  thereby  constituted  receiver  of  the  property  of  the  debtor,  and  there- 
after, except  as  directed  by  this  Order,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence  any  action 
or  other  legal  proceedings  unless  with  the  leave  of  the  Court  and  on  such  terms  as 
the  Court  may  impose.  2.  But  this  section  shall  not  affect  the  power  of  any  secured 
creditor  to  realise  or  otherwise  deal  with  his  security  in  the  same  manner  as  he  would 
have  been  entitled  to  reaUze  or  deal  with  it  if  this  section  had  not  been  enacted. 

Imp.  §  9. 

Discretionary  powers  as  to  appointment  of  interim  receiver  and  stay  of  pro- 
ceedings. 16.  1.  The  Court  may,  if  it  is  shown  to  be  necessary  for  the  protection 
of  the  estate,  at  any  time  after  the  presentation  of  a  bankruptcy  petition,  and  be- 
fore a  receiving  order  is  made,  appoint  the  official  trustee  to  be  interim  receiver 
of  the  property  of  the  debtor,  or  of  any  part  thereof,  and  direct  him  to  take  immediate 
possession  thereof  or  of  any  part  thereof.  2.  The  Court  may  at  any  time,  after  the 
presentation  of  a  bankruptcy  petition,  stay  any  action,  execution,  or  any  other 
legal  process  against  the  property  or  person  of  the  debtor,  and  any  Court  in  which 
proceedings  are  pending  against  a  debtor  may  on  proof  that  a  bankruptcy  petition 
has  been  presented  by  or  against  the  debtor,  either  stay  the  proceedmgs  or  allow 
them  to  continue  on  such  terms  as  it  may  think  just,  and  due  notice  of  such  order 
shall  be  given  to  the  plaintiff  or  other  person  prosecuting  such  proceeding. 
Imp.  §§  10,  11. 

Power  to  appoint  special  manager.  17.  1.  The  Court  may,  at  any  time,  on  the 
appUcation  of  the  official  trustee  and  if  satisfied  that  the  nature  of  the  debtor's 
estate  or  business  or  the  interests  of  the  creditors  generally  require  the  appointment 
of  a  special  manager  of  the  estate  or  business,  appoint  a  manager  thereof  accord- 
ingly, and  such  manager  shall  receive  such  remuneration  as  the  Court  may  deter- 
mine. 2.  The  special  manager  shall  give  security  and  account  in  such  manner  as 
the  Court  may  direct.  3.  The  special  manager  shall  be  vmder  the  control  and  act 
under  the  directions  of  the  official  trustee,  and  the  official  trustee  may  authorize 
the  special  manager  to  raise  money  or  make  advances  for  the  purposes  of  the  estate 
in  any  case  where  in  the  interests  of  the  creditors,  it  appears  necessary  to  do  so. 

Imp.   §§  12,  70  (1)  (b). 

Advertisement  of  receiving  order.  18.  Notice  of  every  receiving  order,  made 
by  the  Court  under  this  Order,  stating  the  name,  address,  and  description  of  the 
debtor,  the  date  of  the  order,  and  the  date  of  the  petition,  shall  be  gazetted  in  the 
prescribed  manner. 

Imp.  §  13. 

Proceedings  consequent  on  order. 

First  and  other  meetings  of  creditors.  19.  1.  As  soon  as  may  be  after  the  making 
of  a  receiving  order  against  a  debtor  a  general  meeting  of  his  creditors  (in  this  Order 
referred  to  as  the  first  meeting  of  creditors)  shall  be  held  for  the  purpose  of  considering 
whether  a  proposal  for  a  composition  or  scheme  of  arrangement  shall  be  entertained, 
or  whether  it  is  expedient  that  the  debtor  shall  be  adjudged  bankrupt,  and  generally 
as  to  the  mode  of  dealing  with  the  debtor's  property.  2.  With  respect  to  the  sum- 
moning of  and  proceedings  at  the  first  and  other  meetings  of  creditors,  the  rules 
in  the  first  Schedule  to  this  Order  shall  be  observed.  Provided  that  notices  of  meet- 
ings other  than  first  meetings,  shall  not,  unless  the  Court  otherwise  directs,  be  sent 
to  creditors  outside  Gibraltar  whose  debts  do  not  exceed  £  10. 

Imp.   §  15. 

Debtor's  statement  of  affairs.  20.  1.  Where  a  receiving  order  is  made  against 
a  debtor,  he  shall  make  out  and  submit  to  the  official  trustee  a  statement  of  and 
in  relation  to  his  affairs  in  the  prescribed  form,  verified  by  affidavit,  and  showing 
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the  particulars  of  the  debtor's  assets,  debts,  and  liabilities,  the  names,  residences, 
and  occupations  of  his  creditors,  the  securities  held  by  them  respectively,  the  dates 
when  the  securities  were  respectively  given,  and  such  further  or  other  information 
as  may  be  prescribed  or  as  the  official  trustee  may  require.  2.  The  statement  shall 
be  so  submitted  within  the  following  times,  namely :  i)  If  the  order  is  made  on  the 
petition  of  the  debtor,  within  three  days  from  the  date  of  the  order;  ii)  If  the  order 
is  made  on  the  petition  of  a  creditor,  within  seven  days  from  the  date  of  the  order. 
But  the  Court  (or  the  official  trustee)  may,  in  either  case,  for  special  reason,  extend 
the  time.  3.  If  the  debtor  fails  without  reasonable  excuse  to  comply  with  the  require- 
ments of  this  section,  the  Court  may,  on  the  application  of  the  official  trustee,  or 
of  any  creditor,  adjudge  him  bankrupt  or  treat  him  as  guilty  of  contempt  of  court. 
4.  Any  person  stating  himself  in  writing  to  be  a  creditor  of  the  bankrupt  may,  per- 
sonally or  by  agent,  inspect  this  statement  at  all  reasonable  times,  and  take  any 
copy  thereof  or  extract  therefrom,  but  any  person  untruthfully  so  stating  himself 
to  be  a  creditor  shall  be  guilty  of  a  contempt  of  court. 

Imp.  §  16. 

Public  examination  of  debtor. 

Public  examination  of  debtor.  21.  1.  Where  the  Court  makes  a  receiving 
order  it  shall  hold  a  pubUc  sitting,  on  a  day  to  be  appointed  by  the  Court,  for  the 
examination  of  the  debtor,  and  the  debtor  shall  attend  thereat,  and  shall  be  examined 
as  to  his  conduct,  deahngs,  and  property.  2.  The  examination  shall  be  held  as  soon 
as  conveniently  may  be  after  the  expiration  of  the  time  for  the  submission  of  the 
debtor's  statement  of  affairs.  3.  The  Court  may  adjourn  the  examination  from  time 
to  time.  4.  Any  creditor  who  has  tendered  a  proof,  or  his  counsel  or  soUcitor,  or  his 
representative  authorized  in  writiag,  may  question  the  debtor  concerning  his  affairs 
and  the  causes  of  his  failure.  5.  The  official  trustee  shall  take  part  in  the  examiaation 
of  the  debtor.  6.  The  Court  may  put  such  questions  to  the  debtor  as  it  may  think 
expedient.  7.  The  debtor  shall  be  examined  upon  oath,  and  it  shall  be  his  duty 
to  answer  aU  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  Such 
notes  of  the  examination  as  the  Court  thinks  proper  shall  be  taken  down  in  writiag 
by  the  Registrar  of  the  Court  or  such  other  person  as  the  Court  may  direct,  and  shaU 
be  read  over  by  or  to  and  signed  by  the  debtor,  and  may  thereafter  be  used  ia  evi- 
dence against  him;  they  shall  also  be  open  to  the  inspection  of  any  creditor  at  all 
reasonable  times.  8.  If  the  debtor  fails  to  attend  the  public  examination  at  the 
time  and  place  appointed  by  any  order  for  holding  or  proceeding  with  the  same,  and 
no  good  cause  is  shown  by  him  for  such  failure,  it  shall  be  lawful  for  the  Oanrt,  upon 
its  being  proved  to  the  satisfaction  of  the  Court  that  the  order  requiring  the  debtor 
to  attend  the  pubUc  examination  was  duly  served,  and  without  any  further  notice 
to  the  debtor,  to  issue  a  warrant  for  his  arrest  as  provided  by  section  26  of  this 
Order,  or  to  make  such  other  order  as  the  Court  shall  think  just.  9.  Where  the 
Court  is  of  opinion  that  a  debtor  is  faihng  to  disclose  his  affairs,  or  where  the  debtor 
has  failed  to  attend  the  pubhc  examination  or  any  adjournment  thereof,  or  where 
the  debtor  has  not  complied  with  any  order  of  the  Court  in  relation  to  his  accoimts, 
conduct,  dealings,  and  property,  and  no  good  cause  is  shown  by  him  for  such  failure, 
the  Court  may  adjourn  the  pubUc  examination  sine  die,  and  may  make  such  further 
or  other  order  as  the  Court  shall  think  fit.  10.  When  the  Court  is  of  opinion  that 
the  affairs  of  the  debtor  have  been  sufficiently  investigated  it  shall,  by  order,  declare 
that  his  examination  is  concluded,  but  such  order  shall  not  be  made  imtil  after 
the  day  appointed  for  the  first  meeting  of  creditors.  11.  Where  the  debtor  is  a  lunatic 
or  suffers  from  any  such  mental  or  physical  affhction  or  disability  as  in  the  opinion 
of  the  Court  makes  him  unfit  to  attend  his  pubUc  examination,  the  Court  may  make 
an  order  dispensing  with  such  examination,  or  directing  that  the  debtor  be  examined 
on  such  terms,  in  such  manner,  and  at  such  place  as  to  the  Court  seems  expedient. 

Imp.   §  17;  53  &  54  Vic.  u.  71,  §  2  (2). 

Composition  or  scheme  of  arrangement. 
Composition  or  scheme  of  arrangement.  22.  1.  Where  a  debtor  intends  to 
make  a  proposal  for  a  composition  in  satisfaction  of  his  debts,  or  a  proposal  for 
a  scheme  of  arrangement  of  his  affairs,  he  shall  within  four  days  of  submitting 
his  statement  of  affairs,  or  within  such  time  thereafter  as  the  official  trustee  may 
fix,  lodge  with  the  official  trustee  a  proposal  in  writing,  signed  by  him,  embodying 
the  terms  of  the  composition  or  scheme  which  he  is  desirous  of  submitting  for  the 
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consideration  of  his  creditors,  and  setting  out  particulars  of  any  sureties  or  securities 
proposed.  2.  In  such  case  the  official  trustee  shall  hold  a  meeting  of  creditors,  be- 
fore the  pubUc  examination  of  the  debtor  is  concluded,  and  send  to  each  creditor, 
before  the  meeting,  a  copy  of  the  debtor's  proposal;  and  if  at  that  meeting  a  majority 
in  number  and  two-thirds  in  value  of  all  the  creditors  who  have  proved  resolve 
to  accept  the  proposal,  the  same  shall  be  deemed  to  be  duly  accepted  by  the  cred- 
itors, and  when  approved  by  the  Court  shall  be  binding  on  all  the  creditors.  3.  The 
debtor  may  at  the  meeting  amend  the  terms  of  his  proposal,  if  the  amendment 
is,  in  the  opinion  of  the  official  trustee,  calculated  to  benefit  the  general  body  of 
creditors.  4.  Any  creditor  who  has  proved  his  debt  may  assent  to  or  dissent  from 
the  proposal  by  a  letter,  addressed  to  the  official  trustee  so  as  to  be  received  by  him 
not  later  than  the  day  preceding  the  meetiag,  and  any  such  assent  or  dissent  shall 
have  effect  as  if  the  creditor  had  been  present  and  had  voted  at  the  meeting.  5.  The 
debtor  or  the  official  trustee  may,  after  the  proposal  is  accepted  by  the  creditors, 
apply  to  the  Court  to  approve  it,  and  notice  of  the  time  appointed  for  hearing  the 
apphcation  shall  be  given  to  each  creditor  who  has  proved.  6.  The  application 
shall  not  be  heard  until  after  the  conclusion  of  the  public  examination  of  the  debtor. 
Any  creditor  who  has  proved  may  be  heard  by  the  Com-t  in  opposition  to  the  apph- 
cation notwithstanding  that  he  may  at  a  meeting  of  creditors  have  voted  for  the 
acceptance  of  the  proposal.  7.  The  Court  shall  before  approving  the  proposal,  hear 
a  report  of  the  official  trustee  as  to  the  terms  thereof,  and  as  to  the  conduct  of  the 
debtor,  and  any  objections  which  may  be  made  by  or  on  behalf  of  any  creditor. 
8.  If  the  Court  is  of  opinion  that  the  terms  of  the  proposal  are  not  reasonable,  or 
are  not  calculated  to  benefit  the  general  body  of  creditors  or  in  any  case  in  which 
the  Court  is  required  where  the  debtor  is  adjudged  bankrupt,  to  refuse  his  discharge, 
the  Court  shall  refuse  to  approve  the  proposal.  9.  If  any  facts  are  proved  on  proof 
of  which  the  Court  wiU  be  required  either  to  refuse,  suspend,  or  attach  conditions 
to  the  debtor's  discharge  were  he  adjudged  bankrupt,  the  Court  shall  refuse  to 
approve  the  proposal  unless  it  provides  reasonable  security  for  payment  of  not 
less  than  thirty-five  per  cent,  on  all  the  unsecured  debts  provable  against  the  debtor's 
estate.  10.  In  any  other  case  the  Court  may  either  approve  or  refuse  to  approve 
the  proposal.  11.  If  the  Court  approves  the  proposal,  the  approval  may  be  testified 
by  the  seal  of  the  Court  being  attached  to  the  instrument  containing  the  terms  of 
the  proposed  composition  or  scheme,  or  by  the  terms  being  embodied  in  an  order 
of  the  Court.  12.  A  composition  or  scheme  accepted  and  approved  iu  pursuance 
of  this  section  shall  be  binding  on  aU  the  creditors  so  far  as  relates  to  any  debts 
due  to  them  from  the  debtor  and  provable  in  bankruptcy,  but  shall  not  release 
the  debtor  from  any  habiUty  under  a  judgment  against  him  in  an  action  for  seduc- 
tion, or  under  an  affiliation  order,  or  under  a  judgment  against  him  as  a  co-respon- 
dent in  a  matrimonial  cause,  except  to  such  an  extent  and  under  such  conditions 
as  the  Court  expressly  orders  in  respect  of  such  hability.  13.  A  certificate  of  the 
official  trustee  that  a  composition  or  scheme  has  been  duly  accepted  and  approved 
shall,  in  the  absence  of  fraud,  be  conclusive  as  to  its  vahdity.  14.  The  provisions 
of  a  composition  or  scheme  under  this  section  may  be  enforced  by  the  Court  on 
apphcation  by  any  person  interested,  and  any  disobedience  of  an  order  of  the  Court 
made  on  the  apphcation  shall  be  deemed  a  contempt  of  Court.  15.  If  default  is  made 
in  payment  of  any  instalment  due  in  pursuance  of  the  composition  or  scheme,  or 
if  it  appears  to  the  Court,  on  satisfactory  evidence,  that  the  composition  or  scheme 
can  not,  in  consequence  of  legal  difficulties,  or  for  any  sufficient  cause,  proceed 
without  injustice  or  undue  delay  to  the  creditors  or  to  the  debtor,  or  that  the  approval 
of  the  Court  was  obtained  by  fraud,  the  Court  may,  if  it  thinks  fit,  on  apphcation 
by  the  official  trustee,  or  by  any  creditor,  adjudge  the  debtor  bankrupt,  and  annul 
the  composition  or  scheme,  but  without  prejudice  to  the  vahdity  of  any  sale,  dis- 
position, or  payment  duly  made,  or  thing  duly  done,  under  or  in  pursuance  of  the 
composition  or  scheme.  Where  the  debtor  is  adjudged  bankrupt  under  this  sub- 
section, any  debt  provable  in  other  respects,  which  has  been  contracted  before 
the  adjudication,  shall  be  provable  in  the  bankruptcy.  16.  If  under  or  in  pursuance 
of  a  composition  or  scheme  a  trustee  is  appointed  to  administer  the  debtor's  prop- 
erty, or  manage  his  business  or  to  distribute  the  composition,  the  provisions  of 
this  Order  relating  to  the  discovery  and  administration  of  the  debtor's  property 
shall,  so  far  as  the  nature  of  the  case  and  the  terms  of  the  composition  or  scheme 
admit,  apply  thereto.  17.  No  composition  or  scheme  shall  be  approved  by  the  Court 
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which  does  not  provide  for  the  payment  in  priority  to  other  debts  of  all  debts  directed 
to  be  so  paid  in  the  distribution  of  the  properiiy  of  a  bankrupt.  18.  The  acceptance 
by  a  creditor  of  a  composition  or  scheme  shall  not  release  any  person  who  under 
this  Order  would  not  be  released  by  an  order  of  discharge  if  the  debtor  had  been 
adjudged  bankrupt.  19.  For  the  purpose  of  approving  a  composition  or  scheme 
by  joint  debtors,  the  Court  may,  if  it  thinks  fit,  and  on  the  report  of  the  official 
trustee  that  it  is  expedient  so  to  do,  dispense  with  the  public  examination  of  one  or 
more  of  such  joint  debtors  if  he,  or  they,  be  unavoidably  prevented  from  attending 
the  examination  by  Ulness  or  other  sufficient  cause. 
Imp.   §  105  (6);  53  &  54  Vic.  c.  71,  §  3. 

Effect  of  composition  or  scheme.  23.  Notwithstanding  the  acceptance  and 
approval  of  a  composition  or  scheme,  such  composition  or  scheme  shall  not  be  bind- 
ing on  any  creditor  so  far  as  regards  a  debt  or  UabiUty  from  which,  under  the  pro- 
visions of  this  Order,  the  debtor  would  not  be  discharged  by  an  order  of  discharge 
in  bankruptcy,  unless  the  creditor  assents  to  the  composition  or  scheme. 

Imp.  1 19. 

Adjudication  of  bankruptcy. 
Adjudication  of  bankruptcy  where  composition  not  accepted  or  approved.    24. 

1.  Where  a  receiving  order  is  made  against  a  debtor,  then,  if  the  creditors  at  the 
first  meeting  or  any  adjournment  thereof  by  ordinary  resolution  resolve  that  the 
debtor  be  adjudged  bankrupt,  or  pass  no  resolution,  or  if  the  creditors  do  not  meet, 
or  if  a  composition  or  scheme  is  not  accepted  or  approved  in  pursuance  of  this  Order 
within  fourteen  days  after  the  conclusion  of  the  examination  of  the  debtor  or  such 
further  time  as  the  Court  may  aUow,  the  Court  shall  adjudge  the  debtor  bankrupt; 
and  thereupon  the  property  of  the  bankrupt  shall  become  divisible  among  his  cred- 
itors and  shall  vest  in  the  official  trustee.  2.  If  no  proposal  for  a  composition 
or  scheme  is  lodged  with  the  official  trustee  within  the  time  specified  for  such  pur- 
pose in  section  22  of  this  Order,  or  within  such  time  thereafter  as  the  official  receiver 
may  fix,  or  if  the  official  trustee  satisfies  the  Court  that  the  debtor  has  absconded, 
or  that  the  debtor  does  not  intend  to  propose  a  composition  or  scheme,  or  that 
the  composition  or  scheme  proposed  is  not  reasonable  or  calculated  to  benefit  the 
general  body  of  creditors,  the  Coiurt  may  forthwith  adjudge  the  debtor  bankrupt. 
3.  If  during  or  at  the  conclusion  of  the  public  examination  of  the  debtor  it  appears 
to  the  Court  that  a  composition  or  scheme  ought  not  to  be  sanctioned  by  reason 
of  the  conduct  of  the  debtor,  the  Court  may  forthwith  adjudge  the  debtor 
banlcrupt.  4.  Notice  of  every  order  adjudging  a  debtor  bankrupt  made  by  the 
Court  under  this  Order,  stating  the  name,  address,  and  description  of  the  bank- 
rupt, and  the  date  of  the  adjudication,  shall  be  gazetted  in  the  prescribed  manner, 
and  the  date  of  the  order  shall  for  the  purposes  of  this  Order  be  the  date  of  the 
adjudication. 

Imp.   §  20. 

Power  to  accept  composition  or  scheme  after  bankruptcy  adjudication.    25. 

1.  Where  a  debtor  is  adjudged  bankrupt  the  creditors  may,  if  they  think  fit,  at  any 
time  after  the  adjudication,  resolve  to  entertain  a  proposal  for  a  composition  in 
satisfaction  of  the  debts  due  to  them  under  the  banlmiptcy,  or  for  a  scheme  of  ar- 
rangement of  the  bankrupt's  affairs,  and  thereupon  the  same  proceedings  shall 
be  taken  and  the  same  consequences  shall  ensue  as  in  the  case  of  a  composition 
or  scheme  accepted  before  adjudication.  2.  The  resolution  required  for  accepting 
a  proposal  for  a  composition  or  scheme  under  this  section  shall  be  the  Uke  resolution 
as  is  required  for  accepting  a  Uke  proposal  made  by  a  debtor  before  an  adjudication 
of  bankruptcy.  3.  If  the  Court  approves  the  composition  or  scheme  it  may  make 
an  order  annulling  the  bankruptcy  and  vesting  the  property  of  the  banfaupt  in 
him  or  in  such  other  person  as  the  Court  may  appoint,  on  such  terms,  and  subject 
to  such  conditions,  if  any,  as  the  Court  may  declare.  4.  If  default  is  made  in  payment 
of  any  instalment  due  in  pursuance  of  the  composition  or  scheme,  or  if  it  appears 
to  the  Court  that  the  composition  or  scheme  can  not  proceed  without  injustice 
or  undue  delay,  or  that  the  approval  of  the  Court  was  obtained  by  fraud,  the  Court 
may,  if  it  thinks  fit,  on  apphcation  by  any  person  interested,  adjudge  the  debtor 
bankrupt,  and  annul  the  composition  or  scheme,  but  without  prejudice  to  the 
vahdity  of  any  sale,  disposition,  or  payment  duly  made,  or  thing  duly  done,  under 
or  in  pursuance  of  the  composition  or  scheme.  Where  a  debtor  is  adjudged 
bankrupt  imder  this  subsection,  all  debts  provable  in  other  respects,  which  have 
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been  contracted  before  the  date  of  such  adjudication,  shall  be  provable  in  the 
bankruptcy. 

Imp.   §  23;  53  &  54  Vic.  c.  71,  §  6. 

Control  over  person,  and  -property  of  debtor. 

Duties  of  debtor  as  to  discovery  of  property.  26.  1.  Every  debtor  against  whom 
a  receiving  order  is  made  shall,  unless  prevented  by  sickness  or  other  sufficient 
cause,  attend  the  first  meeting  of  his  creditors,  and  shall  submit  to  such  examination 
and  give  such  information  as  the  meeting  may  require.  2.  He  shall  give  such  in- 
ventory of  his  property,  such  hst  of  his  creditors  and  debtors,  and  of  the  debts  due 
to  and  from  them  respectively,  submit  to  such  examination  in  respect  of  his  prop- 
erty or  his  creditors,  attend  such  other  meetings  of  his  creditors,  wait  at  such 
times  on  the  official  trustee,  or  special  manager,  execute  such  powers  of  attorney, 
conveyances,  deeds,  and  instruments,  and  generally  do  all  such  acts  and  things 
in  relation  to  his  property  and  the  distribution  of  the  proceeds  amongst  his  credi- 
tors, as  may  be  reasonably  required  by  the  official  trustee  or  special  manager  or 
as  may  be  prescribed  by  general  rules,  or  be  directed  by  the  Court  by  any  special 
order  or  orders  made  ia  reference  to  any  particular  case,  or  made  on  the  occasion 
of  any  special  appHcation  by  the  official  trustee  or  special  manager,  or  any  creditor 
or  person  interested.  3.  He  shall,  if  adjudged  bankrupt,  aid,  to  the  utmost  of  his 
power,  in  the  reaUzation  of  his  property  and  the  distribution  of  the  proceeds  among 
his  creditors.  4.  If  a  debtor  wilfully  fails  to  perform  the  duties  imposed  on  him 
by  this  section  or  to  deliver  up  possession  of  any  part  of  his  property,  which  is  divis- 
ible amongst  his  creditors  under  this  Order,  and  which  is  for  the  time  being  in  his 
possession  or  under  his  control,  to  the  official  trustee,  or  to  any  person  authorized 
by  the  Court  to  take  possession  of  it,  he  shall,  in  addition  to  any  other  punishment 
to  which  he  may  be  subject,  be  guilty  of  contempt  of  court. 

Imp.  §  24. 

Arrest  of  debtor  under  certain  circumstances.  27.  1.  The  Court  may,  by  warrant 
addressed  to  any  constable  or  prescribed  officer  or  person,  cause  a  debtor  to  be  ar- 
rested, and  any  books,  papers,  money,  and  goods  in  his  possession  to  be  seized, 
and  him  and  them  to  be  safely  kept  as  prescribed  until  such  time  as  the  Court  may 
order  under  the  following  circumstances :  a)  If  after  a  bankruptcy  notice  has  been 
issued  under  this  Order,  or  after  presentation  of  a  bankruptcy  petition  by  or  against 
him,  it  appears  to  the  Comrt  that  there  is  probable  reason  for  believing  that  he  has 
absconded  or  is  about  to  abscond  with  a  view  of  avoiding  payment  of  the  debt  in 
respect  of  which  the  bankruptcy  notice  was  issued,  or  of  avoiding  service  of  a  bank- 
ruptcy petition,  or  of  avoiding  appearance  to  any  such  petition,  or  of  avoiding 
examination  in  respect  of  his  affairs,  or  of  otherwise  avoiding,  delaying,  or  embar- 
rassing proceedings  in  bankruptcy  against  him;  b)  If  after  presentation  of  a  bank- 
ruptcy petition  by  or  against  him  it  appears  to  the  Court  that  there  is  probable 
cause  for  beUeving  that  he  has  removed  or  is  about  to  remove  his  goods  with  a  view 
of  preventing  or  delaying  possession  being  taken  of  them  by  the  official  trustee, 
or  that  there  is  probable  ground  for  beheving  that  he  has  concealed  or  is  about 
to  conceal  or  destroy  any  of  his  goods,  or  any  books,  documents,  or  writings,  which 
might  be  of  use  to  his  creditors  in  the  course  of  his  bankruptcy ;  c)  If,  after  service 
of  a  bankruptcy  petition  on  him,  or  after  a  receiving  order  is  made  against  him, 
he  removes  any  goods  in  his  possession  above  the  value  of  £5,  without  the  leave 
of  the  official  trustee;  d)  If,  without  good  cause  shown,  he  fails  to  attend  any  exami- 
nation ordered  by  the  Court.  Provided  that  no  arrest  upon  a  bankruptcy  notice 
shall  be  vahd  and  protected  unless  the  debtor  before  or  at  the  time  of  his  arrest 
shall  be  served  with  such  bankruptcy  notice.  2.  No  payment  or  composition  made 
or  security  given  after  arrest  made  imder  this  section  shall  be  exempt  from  the  pro- 
visions of  this  Order  relating  to  fraudulent  preferences. 

Imp.   §  25;  53  &  54  Vic.  c.  71,  §  7. 

Re-direction  of  debtor's  letters.  28.  Where  a  receiving  order  is  rnade  against 
a  debtor  ,the  Court  on  appUcation  of  the  official  trustee  may  from  time  to  time 
order  that  for  such  time,  not  exceeding  six  months,  as  the  Court  thinks  fit,  post 
letters  addressed  to  the  debtor  at  any  place  or  places  mentioned  in  the  order  for 
re-direction,  shall  be  re-directed,  sent,  or  dehvered  by  the  postmaster,  or  the  officers 
acting  under  him,  to  the  official  trustee,  or  otherwise  as  the  Court  directs,  and  the 
same  shall  be  done  accordingly. 

Imp.  §  26. 
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Discovery  of  debtor's  property.  29.  1.  The  Court  may  on  the  apphcation  of  the 
official  trustee,  at  any  time  after  a  receiving  order  has  been  made  against  a  debtor, 
summons  before  it  the  debtor  or  his  wife,  or  any  person  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or  effects  belonging  to  the  debtor,  or  sup- 
posed to  be  indebted  to  the  debtor,  or  any  person  whom  the  Court  may  deem  capable 
of  giving  information  respecting  the  debtor,  his  deaUngs  or  property,  and  the  Court 
may  require  any  such  person  to  produce  any  documents  in  his  custody  or  power 
relating  to  the  debtor,  his  deahngs  or  property.  2.  If  any  person  so  summoned 
refuses  to  come  before  the  Court  at  the  time  appointed,  or  refuses  to  produce  any 
such  document,  having  no  lawful  impediment  made  known  to  the  Court  at  the  time 
of  its  sitting  and  allowed  by  it,  the  Court  may,  by  warrant,  cause  him  to  be  apprehen- 
ded and  brought  up  for  examination.  3.  The  Court  may  examine  on  oath,  either 
by  word  of  mouth  or  by  written  interrogatories,  any  person  so  brought  before  it 
concerning  the  debtor,  his  deahngs  or  property.  4.  If  any  person  on  examination 
before  the  Court  admits  that  he  is  indebted  to  the  debtor,  the  Court  may,  on  the 
apphcation  of  the  official  trustee,  order  him  to  pay  to  the  official  trustee  at  such 
time  and  in  such  manner  as  to  the  Court  seems  expedient,  the  amount  admitted, 
or  any  part  thereof,  either  in  full  discharge  of  the  whole  amount  in  question  or 
not,  as  the  Court  thinks  fit,  with  or  without  costs  of  the  examination.  5.  If  any 
person  on  examination  before  the  Court  admits  that  he  has  in  his  possession  any 
property  belonging  to  the  debtor,  the  Court  may,  on  the  apphcation  of  the  official 
trustee  order  him  to  dehver  to  the  official  trustee  such  property  or  any  part  thereof, 
at  such  time,  and  in  such  manner,  and  on  such  terms  as  to  the  Court  may  seem 
just.  Any  person  wilfully  refusing  to  comply  with  an  order  under  this  and  the  pre- 
ceding subsection  shall,  in  addition  to  any  other  penalty  or  proceeding  to  which 
he  may  be  liable,  be  guilty  of  contempt  of  court  and  may  be  punished  accordingly. 
6.  The  Com*  may,  if  it  think  fit,  order  that  any  person  who  if  in  Gibraltar  would 
be  hable  to  be  brought  before  it  under  this  section  shall  be  examined  in  any  other 
place  out  of  Gibraltar  by  commission  or  otherwise. 

Imp.   §  27. 

Discharge  of  bankrupt. 
Discharge  of  bankrupt.  30.  1.  A  bankrupt  may,  at  any  time  after  being  ad- 
judged bankrupt,  apply  to  the  Court  for  an  order  of  discharge,  and  the  Court  shall 
appoint  a  day  for  hearing  the  apphcation,  but  the  apphcation  shall  not  be  heard 
untU  the  pubhc  examination  of  the  bankrupt  is  concluded.  The  apphcation  shall 
be  heard  in  open  Court.  2.  On  the  hearing  of  the  application  the  Court  shall  take 
into  consideration  a  report  of  the  official  trustee  as  to  the  bankrupt's  conduct 
and  affairs  (including  a  report  as  to  the  bankrupt's  conduct  during  the  proceedings 
under  his  bankruptcy)  and  may  either  grant  or  refuse  an  absolute  order  of  discharge, 
or  suspend  the  operation  of  the  order  for  a  specified  time,  or  grant  an  order  of  dis- 
charge subject  to  any  conditions  with  respect  to  any  earnings  or  income  which 
may  afterwards  become  due  to  the  bankrupt  or  with  respect  to  his  after-acquired 
property:  Provided  that  the  Court  shall  refuse  the  discharge  in  all  cases  where 
the  bankrupt  has  committed  any  felony  or  misdemeanour  connected  with  his  bank- 
ruptcy, and  shaU,  on  proof  of  any  facts  hereinafter  mentioned,  either:  i)  Refuse 
the  discharge,  or  ii)  Suspend  the  discharge  for  a  period  of  not  less  than  two  years, 
or  ui)  Suspend  the  discharge  until  a  dividend  of  not  less  than  fifty  per  cent,  has 
been  paid  to  the  creditors,  or  iv)  Require  the  bankrupt  as  a  condition  of  his  discharge 
to  consent  to  judgment  beiag  entered  against  him  by  the  official  trustee  for  any 
balance  or  part  of  any  balance  of  the  debts  provable  under  the  bankruptcy  which 
is  not  satisfied  at  the  date  of  the  discharge,  such  balance  or  part  of  any  balance 
of  the  debts  to  be  paid  out  of  the  future  earnings  or  after-acquired  property  of  the 
bankrupt  in  such  manner  and  subject  to  such  conditions  as  the  Coiurt  may  direct; 
but  execution  shall  not  be  issued  on  the  judgment  without  leave  of  the  Comt,  which 
leave  may  be  given  on  proof  that  the  bankrupt  has  since  his  discharge  acquired 
property  or  income  available  towards  payment  of  his  debts.  Provided,  that  if  at 
any  time  after  the  expiration  of  two  years  from  the  date  of  any  order  made  xmder 
this  section,  the  bankrupt  shall  satisfy  the  Court  that  there  is  no  reasonable  pro- 
babihty  of  his  being  in  a  position  to  comply  with  the  terms  of  such  order,  the  Court 
may  modify  the  terms  of  the  order,  or  of  any  substituted  order,  in  such  manner  and 
upon  conditions  as  it  may  think  fit.  3.  The  facts  hereinbefore  referred  to  are :  a)  That 
the  bankrupt's  assets  are  not  of  a  value  equal  to  fifty  per  cent,  on  the  amount  of 
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his  unsecured  liabilities,  unless  he  satisfies  the  Court  that  the  fact  that  the  assets 
are  not  of  a  value  equal  to  fifty  per  cent,  on  the  amount  of  his  unsecured  Uabilities 
has  arisen  from  circumstances  for  which  he  can  not  justly  be  held  responsible ;  b)  That 
the  bankrupt  has  omitted  to  keep  such  books  of  account  as  are  usual  and  proper 
in  the  business  carried  on  by  him  and  as  sufficiently  disclose  his  business  trans- 
actions and  financial  position  within  the  three  years  immediately  preceding  his 
bankruptcy;  c)  That  the  bankrupt  has  continued  to  trade  after  knowing  himself 
to  be  insolvent ;  d)  That  the  bankrupt  has  contracted  any  debt  provable  in  the  bank- 
ruptcy without  having  at  the  time  of  contracting  it  any  reasonable  or  probable 
ground  of  expectation  (proof  whereof  shall  he  on  him)  of  being  able  to  pay  it ;  e)  That 
the  bankrupt  has  failed  to  account  satisfactorily  for  any  loss  of  assets  or  for  any 
deficiency  of  assets  to  meet  his  habihties;  f)  That  the  bankrupt  has  brought  on, 
or  contributed  to,  his  bankruptcy  by  rash  and  hazardous  speculations,  or  by  un- 
justifiable extravagance  in  living,  or  by  gambling,  or  by  culpable  neglect  of  his  business 
affairs ;  g)  That  the  bankrupt  has  put  any  of  his  creditors  to  unnecessary  expense 
by  a  frivolous  or  vexatious  defence  to  any  action  properly  brought  against  him; 
h)  That  the  bankrupt  has  within  twelve  months  preceding  the  date  of  the  receiving 
order  incurred  unjustifiable  expense  by  bringing  or  prosecuting  a  frivolous  or  vexa- 
tious action;  i)  That  the  bankrupt  has  within  six  months  preceding  the  date  of  the 
receiving  order,  when  unable  to  pay  his  debts  as  they  became  due,  given  an  undue 
preference  to  any  of  his  creditors;  j)  That  the  bankrupt  has  within  six  months 
preceding  the  date  of  the  receiving  order  incurred  habihties  with  a  view  of  making 
his  assets  equal  to  fifty  per  cent,  on  the  amount  of  his  imsecured  habihties ;  k)  That 
the   bankrupt  has  on  any  previous  occasion  been  adjudged  bankrupt,  or  made 
a  composition  or  arrangement  with  his  creditors;  1)  That  the  bankrupt  has  been 
guilty  of  any  fraud  or  fraudulent  breach  of  trust ;  m)  That  the  bankrupt  has  with 
intent  to  defeat  or  delay  his  creditors  made  any  settlement  of  his  property  which 
would  be  voidable  under  section  45  of  this  Order.  4.  For  the  purposes  of  this  section 
a  bankrupt's  assets  shall  be  deemed  of  a  value  equal  to  fifty  per  cent,  on  the  amount 
of  his  unsecured  habihties  when  the  Court  is  satisfied  that  the  property  of  the  bank- 
rupt has  reahzed,  or  is  hkely  to  realize,  or  with  due  care  in  reahzation  might  have 
reahzed  an  amount  equal  to  fifty  per  cent,  on  his  unsecured  habihties,  and  a  report 
by  the  official  trustee  shall  be  prima  facie  evidence  of  the  amount  of  such  habihties. 
5.  Notice  of  the  appointment  by  the  Court  of  the  day  for  hearing  the  apphcation 
for  discharge  shall  be  gazetted  in  the  prescribed  manner,  and  sent  fourteen  days 
at  least  before  the  day  so  appointed  to  each  creditor  who  has  proved,  and  the  Court 
may  hear  the  official  trustee,  and  may  also  hear  any  creditor.   At  the  hearing  the 
Court  may  put  such  questions  to  the  debtor  and  receive  such  evidence  as  it  may 
think  fit.   6.  The  powers  of  suspending  and  of  attaching  conditions  to  a  bankrupt's 
discharge  may  be  exercised  concurrently.    7.  A  discharged  bankrupt  shall,  not- 
withstanding his  discharge,  give  such  assistance  as  the  official  trustee  may  require 
in  the  reahzation  and  distribution  of  such  of  his  property  as  is  vested  in  the  official 
trustee,  and  if  he  fails  to  do  so  he  shall  be  guilty  of  a  contempt  of  court,  and  the 
Court  may  also,  if  it  thinks  fit,  revoke  his  discharge  but  without  prejudice  to  the 
vahdity  of  any  sale,  disposition,  or  payment  duly  made  or  thing  duly  done  sub- 
sequent to  the  discharge  but  before  its  revocation. 
Imp.  53  &  54  Vic.  c.  71,   §  8. 

Effect  of  an  order  of  discharge.  31.  1.  An  order  of  discharge  shall  not  release  the 
bankrupt  from  any  debt  on  a  recognizance  nor  from  any  debt  with  which  the  bankrupt 
may  be  chargeable  at  the  suit  of  the  Crown  or  of  any  person  for  any  offence  against 
any  enactment  relating  to  any  branch  of  the  pubhc  revenue,  or  at  the  suit  of  the 
marshal  or  other  pubho  officer  on  a  bail  bond  entered  into  for  the  appearance  of 
any  person  prosecuted  for  any  such  offence;  and  he  shall  not  be  discharged  from 
such  excepted  debts  unless  the  Court  certifies  in  writing  its  consent  to  his  being 
discharged  therefrom.  An  order  of  discharge  shall  not  release  the  bankrupt  from 
any  debt  or  hability  incurred  by  means  of  any  fraud  or  fraudulent  breach  of  trust 
to  which  he  was  a  party,  nor  from  any  debt  or  habihty  whereof  he  has  obtained 
forbearance  by  any  fraud  to  which  he  was  a  party.  2.  An  order  of  discharge  shaU 
not  release  the  bankrupt  from  any  habihty  under  a  judgment  against  him  in  an 
action  for  seduction,  or  under  an  affihation  order,  or  under  a  judgment  against 
him  as  a  co-respondent  in  a  matrimonial  cause,  except  to  such  an  extent  and  under 
such  conditions  as  the  Court  expressly  orders  in  respect  of  such  habihty.   3.  Sub- 
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ject  to  the  foregoing  provisions,  an  order  of  discharge  shall  release  the  bankrupt 
from  all  debts  provable  in  bankruptcy.  4.  An  order  of  discharge  shall  be  conclusive 
evidence  of  the  bankruptcy,  and  of  the  validity  of  the  proceedings  therein,  and  in 
any  proceedings  that  may  be  instituted  against  a  bankrupt  who  has  obtained  an 
order  of  discharge  in  respect  of  any  debt  from  which  he  is  released  by  the  order, 
the  bankrupt  may  plead  that  the  cause  of  action  occurred  before  his  discharge, 
and  may  give  this  Order  and  the  special  matter  in  evidence.  5.  An  order  of  discharge 
shall  not  release  any  person  who  at  the  date  of  the  receiving  order  was  a  partner 
or  co-trustee  with  the  bankrupt  or  was  jointly  bound  or  had  made  any  joint  con- 
tract with  him,  or  any  person  who  was  surety,  or  in  the  nature  of  a  surety  for  him. 
Imp.  §  30;  53   &  54  Vic.  o.  71,  §  10. 

DisqvMifications  of  bankrupt. 

Disqualifications  of  bankrupt.  32.  1.  Where  a  debtor  is  adjudged  bankrupt 
he  shall,  subject  to  the  provisions  of  this  Order,  be  disqualified  during  a  period 
not  exceeding  five  years  from  the  date  of  discharge  for :  a)  Being  appointed  or  acting 
as  justice  of  the  peace ;  b)  Being  elected  to  or  holding  or  exercising  the  office  of  mem- 
ber of  a  sanitary  authority,  or  other  local  pubUc  office,  and  the  Court  may,  on  the 
apphcation  of  the  Attorney  General  or  of  any  person  interested,  remove  the  bankrupt 
from  such  office.  2.  The  disqualifications  to  which  a  bankrupt  is  subject  under 
this  section  shall  be  removed  and  cease  if  and  when:  a)  The  adjudication  of  bank- 
ruptcy against  him  is  annulled;  or  b)  He  obtains  from  the  Court  his  discharge  with 
a  certificate  to  the  effect  that  his  bankruptcy  was  caused  by  misfortune  without 
any  misconduct  on  his  part.  The  Court  may  grant  or  withhold  such  certificate  as 
it  thinks  fit. 

Imp.  §  32. 

Power  for  Court  to  annul  adjudication  in  certain  cases.  33.  1.  Where  in  the 
opinion  of  the  Court  a  debtor  ought  not  to  have  been  adjudged  bankrupt,  or  where 
it  is  proved  to  the  satisfaction  of  the  Court  that  the  debts  of  the  bankrupt  are  paid 
in  full,  the  Court  may,  on  the  apphcation  of  any  person  interested,  by  order,  annul 
the  adjudication.  2.  Where  an  adjudication  is  annulled  under  this  section,  all  sales 
and  dispositions  of  property  and  payments  duly  made,  and  all  acts  theretofore 
done  by  the  official  trustee,  or  other  person  acting  under  his  authority,  or  by  the 
Court,  shall  be  vahd,  but  the  property  of  the  debtor  who  was  adjudged  bankrupt 
shall  vest  in  such  person  as  the  Court  may  appoint,  or  in  default  of  any  appoint- 
ment revert  to  the  debtor  for  aU  his  estate  or  interest  therein  on  such  terms  and 
subject  to  such  conditions,  if  any,  as  the  Cotirt  may  declare  by  order.  3.  Notice 
of  the  order  annuUing  an  adjudication  shall  be  forthwith  gazetted. 

Imp.   §  35. 

Meaning  of  payment  of  debts  In  full.  34.  For  the  purposes  of  this  Order  any 
debt  disputed  by  a  debtor  shall  be  considered  as  paid  in  fuU,  if  the  debtor  enters 
into  a  bond,  in  such  sum  and  with  such  sureties  as  the  Court  approves,  to  pay  the 
amount  to  be  recovered  in  any  proceeding  for  the  recovery  of  or  concerning  the 
debt,  with  costs,  and  any  debt  due  to  a  creditor  who  cannot  be  found  or  cannot 
be  identified,  shall  be  considered  as  paid  in  fuU  if  paid  into  Court. 

Imp.   §  36. 

Administration  of  Property. 

Proof  of  debts. 
Description  of  debts  provable  in  bankruptcy.  35.  1.  Demands  in  the  nature 
of  miliquidated  damages  arising  otherwise  than  by  reason  of  a  contract,  promise, 
or  breach  of  trust,  shall  not  be  provable  in  bankruptcy.  2.  A  person  having  notice 
of  any  act  of  bankruptcy  available  against  the  debtor,  shall  not  prove  for  any  debt 
or  habOity  contracted  by  the  debtor  subsequently  to  the  date  of  his  so  having 
notice.  3.  Save  as  aforesaid  aU  debts  and  habihties,  present  or  future,  certain  or 
contingent,  to  which  the  debtor  is  subject  at  the  date  of  the  receiving  order,  or  to 
which  he  may  become  subject  before  his  discharge  by  reason  of  any  obhgation 
incurred  before  the  date  of  the  receiving  order,  shall  be  deemed  to  be  debts  provable 
in  bankruptcy.  4.  An  estimate  shall  be  made  by  the  official  trustee  of  the  value 
of  any  debt  or  habiUty  provable  as  aforesaid,  which  by  reason  of  its  beiag  subject 
to  any  contingency  or  contingencies,  or  for  any  other  reason,  does  not  bear  a  certain 
value.  5.  Any  person  aggrieved  by  an  estimate  made  by  the  official  trustee  as  afore- 
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said  may  appeal  to  the  Court.  6.  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  habihty  is  incapable  of  being  fairly  estimated,  the  Court  may  make  an  order 
to  that  effect,  and  thereupon  the  debt  or  Habihty  shall,  for  the  purposes  of  this 
Order,  be  deemed  to  be  a  debt  not  provable  in  bankruptcy.  7.  If,  in  the  opinion 
of  the  Court,  the  value  of  the  debt  or  habUity  is  capable  of  being  fairly  estimated, 
the  Court  may  direct  the  value  to  be  assessed  before  the  Court  itself,  and  may 
give  all  necessary  directions  for  this  purpose,  and  the  amount  of  the  value  when 
assessed  shall  be  deemed  to  be  a  debt  provable  in  bankruptcy.  8.  "Liability"  shall 
for  the  purposes  of  this  Order  include  any  compensation  for  work  or  labour  done, 
any  obligation  or  possibility  of  an  obligation  to  pay  money  or  money's  worth  on 
the  breach  of  any  express  or  impHed  covenant,  contract,  agreement,  or  undertaking, 
whether  the  breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable 
of  occurring  before  the  discharge  of  the  debtor,  and  generally  it  shall  include  any 
express  or  impUed  engagement,  agreement,  or  undertaking,  to  pay,  or  capable 
of  resulting  in  the  payment  of  money,  or  money's  worth,  whether  the  payment 
is,  as  respects  amount  fixed  or  unhquidated;  as  respects  time,  present  or  future, 
certain  or  dependent  on  any  one  contingency  or  on  two  or  more  contingencies ;  as 
to  mode  of  valuation  capable  of  being  ascertained  by  fixed  rules,  or  as  matter  of 
opinion. 

Imp.  §  37. 

Mutual  credit  and  set  off.  36.  Where  there  have  been  mutual  credits,  mutual 
debts,  or  other  mutual  dealings  between  a  debtor  against  whom  a  receiving  order 
shall  be  made  under  this  Order,  and  any  other  person  proving  or  claiming  to  prove 
a  debt  under  such  receiving  order,  an  account  shaU  be  taken  of  what  is  due  from 
the  one  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum  due 
from  the  one  party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and 
the  balance  of  the  accoimt,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  but  a  person  shall  not  be  entitled  under  this  section  to  claim  the  benefit 
of  any  set-off  against  the  property  of  a  debtor  in  any  case  where  he  had  at  the  time 
of  giving  credit  to  the  debtor  notice  of  an  act  of  bankruptcy  committed  by  the 
debtor,  and  available  against  him. 

Imp.  §  38. 

Rules  as  to  proof  of  debts.  37.  With  respect  to  the  mode  of  proving  debts, 
the  right  of  proof  by  secured  and  other  creditors,  the  admission  and  rejection  of  proofs, 
and  the  other  matters  referred  to  La  the  second  Schedule  to  this  Order,  the  rules 
in  that  Schedule  shall  be  observed. 

Imp.  §  39. 

Priority  of  debts.  38.  1.  In  the  distribution  of  the  property  of  a  bankrupt 
there  shall  be  paid  in  priority  to  aU  other  debts:  a)  All  local  rates  due  from  the 
bankrupt  at  the  date  of  the  receiving  order,  and  having  become  due  and  payable 
within  twelve  months  next  before  that  time;  b)  All  wages  or  salary  of  any  clerk 
or  servant  in  respect  of  services  rendered  to  the  bankrupt  during  four  months  be- 
fore the  date  of  the  receiving  order,  not  exceeding  £50;  and  c)  All  wages  of  any 
labourer  or  workman  not  exceeding  £20,  whether  payable  for  time  or  for  piece 
work,  in  respect  of  services  rendered  to  the  bankrupt  during  two  months  before 
the  date  of  the  receiving  order.  2.  The  foregoing  debts  shaU  rank  equally  between 
themselves  and  shall  be  paid  in  full,  unless  the  property  of  the  bankrupt  is  insufficient 
to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions  between  themselves. 
3.  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of  ad- 
ministration or  otherwise,  the  foregoing  debts  shall  be  discharged  forthwith  so  far 
as  the  property  of  the  debtor  is  sufficient  to  meet  them.  4.  In  the  case  of  partners 
(where  there  is  a  joint  es  :ate)  the  joint  estate  shall  be  applicable  in  the  first  instance 
in  payment  of  their  joint  debts,  and  the  separate  estate  of  each  partner  shall  be 
apphcable  in  the  first  instance  in  payment  of  his  separate  debts.  If  there  is  a  surplus 
of  the  separate  estates  it  shall  be  dealt  with  as  part  of  the  joint  estate.  If  there  is 
a  surplus  of  the  joint  estate  it  shall  be  dealt  with  as  part  of  the  respective  separate 
estates  in  proportion  to  the  right  and  interest  of  each  partner  in  the  joint  estate. 
Provided  that  where  the  Court  is  satisfied  that  there  is  difficulty  in  discriminating 
joint  and  separate  habihties  and  joint  and  separate  assets,  and  the  Court  is  of  opinion 
that  it  is  for  the  benefit  of  the  creditors  generally  that  the  assets  and  habihties 
should  be  consolidated  the  Court  may  make  an  order  that  the  assets  and  habihties 
shall  be  consolidated  and  thereupon  the  joint  and  separate  creditors  shall  rank 
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pari  passu  against  the  consolidated  estate.  Provided  also  that  nothing  in  this  section 
shaU  affect  any  rule  of  law  relating  to  debts  incurred  by  fraud.  5.  Subject  to  the 
provisions  of  this  Order  all  debts  proved  in  the  bankruptcy  shall  be  paid  pari  passu. 
6.  If  there  is  any  siu^plus  after  payment  of  the  foregoing  debts  it  shall  be  applied 
in  payment  of  interest  from  the  date  of  the  receiving  order  at  the  rate  of  four  per 
centum  per  annum  on  all  debts  proved  in  the  bankruptcy.  7.  Nothing  in  this  section 
shall  affect  the  provisions  of  any  enactment  for  the  time  being  in  force  in  Gibraltar, 
giving  a  special  preference  to  or  postponing  any  provable  debt. 

Imp.  §  40. 

Preferential  claim  in  case  of  apprenticeship.  39.  Where  at  the  time  of  the 
presentation  of  the  bankruptcy  petition  any  person  is  apprenticed  or  is  an  articled 
clerk  to  the  bankrupt,  the  adjudication  of  bankruptcy  shall,  if  either  the  bankrupt 
or  apprentice  or  clerk  gives  notice  in  writing  to  the  official  trustee  to  that  effect, 
be  a  complete  discharge  of  the  indenture  of  apprenticeship  or  articles  of  agreement ; 
and  if  any  money  has  been  paid  by  or  on  behalf  of  the  apprentice  or  clerk  to  the 
bankrupt  as  a  fee,  the  official  trustee  may,  on  the  appUcation  of  the  apprentice 
or  clerk  or  of  some  person  on  his  behalf,  pay  such  sum  as  the  Court  thinks  reasonable, 
out  of  the  bankrupt's  property,  to  or  for  the  use  of  the  apprentice  or  clerk,  regard 
being  had  to  the  amount  paid  by  him  or  on  his  behalf,  and  to  the  time  during  which 
he  served  with  the  bankrupt  under  the  indentiu-e  or  articles  before  the  commencement 
of  the  bankruptcy,  and  to  the  other  circumstances  of  the  case. 

Imp.  §  41. 

Power  to  landlord  to  distrain  for  rent.  40.  The  landlord  or  other  person  to  whom 
any  rent  is  due  from  the  bankrupt  may  at  any  time,  either  before  or  after  the  com- 
mencement of  the  bankruptcy,  distrain  upon  the  goods  or  effects  of  the  bankrupt 
for  the  rent  due  to  him  from  the  bankrupt,  with  this  Umitation,  that  if  such  distress 
for  rent  be  levied  after  the  commencement  of  the  bankruptcy  it  shall  be  available 
only  for  six  months'  rent  accrued  due  prior  to  the  date  of  the  receiving  order,  but 
the  landlord  or  other  person  to  whom  the  rent  may  be  due  from  the  bankrupt  may 
prove  imder  the  bankruptcy  for  the  surplus  due  for  which  the  distress  may  not 
have  been  available. 

Imp.   §  42;  53  &  54  Vic.  c.  71,   §  28. 

Proferty  available  for  payment  of  debts. 

Relation  back  of  official  trustee's  title.  41.  The  bankruptcy  of  a  debtor,  whether 
the  same  takes  place  on  the  debtor's  own  petition,  or  upon  that  of  a  creditor,  shall 
be  deemed  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  act  of 
bankruptcy  being  committed,  on  which  a  receiving  order  is  made  against  him, 
or,  if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bankruptcy  than 
one,  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  first  of  the  acts 
of  bankruptcy  proved  to  have  been  committed  by  the  bankrupt  within  six  months 
next  preceding  the  date  of  the  presentation  of  the  bankruptcy  petition;  but  no 
bankruptcy  petition,  receiving  order,  or  adjudication  shall  be  rendered  invalid 
by  reason  of  any  act  of  bankruptcy  anterior  to  the  debt  of  the  petitioning 
creditor. 

Imp.   §  43. 

Description  of  bankrupt's  property  divisible  amongst  creditors.  42.  The  prop- 
erty of  the  bankrupt  divisible  amongst  his  creditors,  and  in  this  Order  referred 
to  as  the  property  of  the  bankrupt,  shall  not  comprise  the  following  particulars: 
1.  Property  held  by  the  bankrupt  on  trust  for  any  other  person;  2.  The  tools  (if 
any)  of  his  trade  and  the  necessary  wearing  apparel  and  bedding  of  himself,  his 
wife  and  children,  to  a  value,  inclusive  of  tools  and  apparel  and  bedding,  not  ex- 
ceeding £  20  ia  the  whole.  But  it  shall  comprise  the  following  particulars :  i)  All 
such  property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on  him  before  his  discharge ; 
and,  ii)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising  all  such 
powers  in  or  over  or  in  respect  of  property  as  might  have  been  exercised  by  the  bank- 
rupt for  his  own  benefit  at  the  commencement  of  his  bankruptcy  or  before  his  dis- 
charge; and  ui)  All  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the 
possession,  order,  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under  such  circumstances  that  he  is  the 
reputed  owner  thereof:  provided  that  things  in  action  other  than  debts  due  or 
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growing  due  to  the  bankrupt  in  the  course  of  his  trade  or  business,  shall  not  be 
deemed  goods  within  the  meaning  of  this  section. 
Imp.  §  44. 

Effect  of  bankruptcy  on  antecedent  transactions. 
Restriction  of  rights  of  creditor  under  execution  or  attachment.  43.  1.  Where 
a  creditor  has  issued  execution  against  the  goods  or  lands  of  a  debtor,  or  has  attached 
any  debt  due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the  execution 
or  attachment  against  the  official  trustee,  unless  he  has  completed  the  execution 
or  attachment  before  the  date  of  the  receiving  order,  and  before  notice  of  the  pre- 
sentation of  any  bankruptcy  petition  by  or  against  the  debtor,  or  of  the  commission 
of  any  available  act  of  bankruptcy  by  the  debtor.  2.  For  the  purposes  of  this  Order 
an  execution  against  goods  is  completed  by  seizure  and  sale;  an  attachment  of  a 
debt  is  completed  by  receipt  of  the  debt ;  and  an  execution  against  land  is  completed 
by  seizure,  or,  in  the  case  of  an  equitable  interest,  by  the  appointment  of  a  receiver. 

Imp.    §  45. 

Duties  of  marshal  as  to  goods  taken  in  execution.  44.  1.  Where  any  goods  of 
a  debtor  are  taken  in  execution  and  before  the  sale  thereof,  or  the  completion  of 
the  execution  by  the  receipt  or  recovery  of  the  fuU  amount  of  the  levy,  notice  is 
served  on  the  marshal  that  a  receiving  order  has  been  made  against  the  debtor, 
the  marshal  shall,  on  request,  dehver  the  goods  and  any  money  seized  or  received 
in  part  satisfaction  of  the  execution  to  the  official  trustee,  but  the  costs  of  the 
execution  shall  be  a  first  charge  on  the  goods  or  money  so  delivered,  and  the  official 
trustee  may  sell  the  goods,  or  an  adequate  part  thereof,  for  the  purpose  of  satisfying 
the  charge.  2.  Where  under  an  execution  for  a  sum  exceeding  £  20  in  respect  of  a 
judgment,  the  goods  of  a  debtor  are  sold  or  money  paid  in  order  to  avoid  sale,  the 
marshal  shall  deduct  his  costs  of  the  execution  from  the  proceeds  of  sale,  or  the 
money  paid,  and  retain  the  balance  for  fourteen  days,  and  if  within  that  time  notice 
is  served  on  him  of  a  baiikruptcy  petition  having  been  presented  against  or  by 
the  debtor,  and  a  receiving  order  is  made  against  the  debtor  thereon,  or  on  any  other 
petition  of  which  the  marshal  has  notice,  the  marshal  shall  pay  the  balance  to  the 
official  trustee,  who  shall  be  entitled  to  retain  the  same  as  against  the  execution 
creditor.  3.  An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor  is 
not  invahd  by  reason  only  cf  its  being  an  act  of  bankruptcy,  and  a  person  who 
purchases  the  goods  in  good  faith  under  a  sale  by  the  marshal  shall  in  aU  cases 
acquire  a  good  title  to  them  against  the  official  trustee. 

Imp.    §  46;  53  &  54  Vic.   c.  71,   §  11. 

Avoidance  of  voluntary  settlements.  45.  1.  Any  settlement  of  property  not 
being  a  settlement  made  before  and  in  consideration  or  marriage  or  made  in  favour 
of  a  purchaser  or  incumbrancer  in  good  faith  and  for  valuable  consideration,  or  a 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes 
bankrupt  within  two  years  after  the  date  of  the  settlement,  be  void  against  the 
official  trustee,  and  shall  if  the  settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  the  date  of  the  settlement  be  void  against  the  official  trustee 
tmless  the  parties  claiming  under  the  settlement  can  prove  that  the  settlor  was 
at  the  time  of  making  the  settlement  able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement,  and  that  the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustee  of  such  settlement  on  the  execution  thereof. 
2.  Any  covenant  or  contract  made  in  consideration  of  marriage,  for  the  future 
settlement  on  or  for  the  settlor's  wife  or  children  of  any  money  or  property  wherein 
he  had  not  at  the  date  of  his  marriage  any  estate  or  interest,  whether  vested  or 
contingent  in  possession  or  remainder,  and  not  being  money  or  property  of  or  in 
right  of  his  wife,  shall  on  his  becoming  bankrupt  before  the  property  or  money 
has  been  actually  transferred  or  paid  pm:suant  to  the  contract  or  covenant,  be  void 
against  the  official  trustee.  3.  'Settlement"  shall  for  the  purpose  of  this  section 
include  any  conveyance  or  transfer  of  property.  4.  Provided  that  nothing  in  this 
section  shall  affect  the  rights  of  any  subsequent  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration. 

Imp.  §  47. 

Avoidance  of  preferences  in  certain  cases.  46.  1.  Every  conveyance  or  transfer 
of  property,  or  charge  thereon  made,  every  payment  made,  every  obhgation  in- 
curred, and  every  judicial  proceeding  taken  or  suffered  by  any  person,  unable 
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to  pay  his  debts  as  they  become  due  from  his  own  money,  in  favour  of  any  creditor, 
or  any  person  ia  trust  for  any  creditor,  with  a  view  of  giving  such  creditor  a  preference 
over  the  other  creditors  shall,  if  the  person  making,  taking,  paying,  or  suffering 
the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition  presented  within  six 
months  after  the  date  of  making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  official  trustee.  2.  This  section  shall  not  affect 
the  rights  of  any  person  making  title  in  good  faith  and  for  valuable  consideration 
through  or  under  a  creditor  of  the  ban£nipt. 

Imp.   §  48. 

Protection  of  bona  fide  transactions  without  notice.  47.  Subject  to  the  foregoing 
provisions  of  this  Order  with  respect  to  the  effect  of  bankruptcy  on  an  execution 
or  attachment,  and  with  respect  to  the  avoidance  of  certain  settlements  and  pre- 
ferences, nothing  ia  this  Order  shall  invalidate,  in  the  case  of  a  bankruptcy :  a)  Any 
payment  by  the  bankrupt  to  any  of  his  creditors;  b)  Any  payment  or  delivery 
to  the  bankrupt ;  c)  Any  conveyance  or  assignment  by  the  banlsrupt  for  valuable 
consideration;  d)  Ajiy  contract,  dealing,  or  transaction  by  or  with  the  bankrupt 
for  valuable  consideration.  Provided  that  both  the  following  conditions  are  comphed 
with,  namely :  1 .  The  payment,  delivery,  conveyance,  assignment,  contract,  deaUng, 
or  transaction,  as  the  case  may  be,  takes  place  before  the  date  of  the  receiving 
order,  and  2.  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the  payment, 
dehvery,  conveyance,  assignment,  contract,  dealing,  or  transaction  was  made, 
executed,  or  entered  into,  has  not  at  the  time  of  the  payment,  dehvery,  conveyance, 
assignment,  contract,  dealing  or  transaction,  notice  of  any  available  act  of  bank- 
ruptcy committed  by  the  bankrupt  before  that  time. 

Imp.  §  49. 

Eealization  of  property. 

Possession  of  property  by  the  official  trustee.  48.  1.  The  official  trustee  shall, 
as  soon  as  may  be,  take  possession  of  the  deeds,  books,  and  documents  of  the  debtor, 
and  aU  other  parts  of  his  property  capable  of  manual  dehvery.  2.  The  official  trustee 
shall,  ia  relation  to  and  for  the  purpose  of  acquiring  or  retaining  possession  of  the 
property  of  the  debtor,  be  in  the  same  position  as  if  he  were  a  receiver  of  the  prop- 
erty appoiated  by  the  Supreme  Court,  and  the  Court  may  on  his  apphcation  en- 
force such  acquisition  or  retention  accordingly.  3.  Where  any  part  of  the  property 
of  the  bankrupt  consists  of  stock,  shares  in  ships,  shares,  or  any  other  property 
transferable  in  the  books  of  any  company,  office,  or  person,  the  official  trustee 
may  exercise  the  right  to  transfer  the  property  to  the  same  extent  as  the  bankrupt 
might  have  exercised  it  if  he  had  not  become  bankrupt.  4.  Where  any  part  of  the 
property  of  the  bankrupt  consists  of  things  in  action,  such  things  shall  be  deemed 
to  have  been  duly  assigned  to  the  official  trustee.  5.  Any  treasurer  or  other  officer, 
or  any  banker,  attorney,  or  agent  of  a  debtor,  shall  pay  and  deUver  to  the  official 
trustee  aU  money  and  securities  in  his  possession  or  power,  as  such  officer,  banker, 
attorney,  or  agent,  which  he  is  not  by  law  entitled  to  retain  as  against  the  debtor 
or  the  official  trustee.    If  he  does  not  he  shall  be  guilty  of  a  contempt  of  court. 

Imp.  §  50. 

Seizure  of  property  of  debtor.  49.  Any  person  acting  tmder  warrant  of  the  Court 
may  seize  any  part  of  the  property  of  a  debtor  in  the  custody  or  possession  of  the 
debtor,  or  of  any  other  person,  and  with  a  view  to  such  seizure  may  break  open 
any  house,  building  or  room  of  the  debtor  where  the  debtor  is  supposed  to  be,  or 
any  building,  or  receptacle  of  the  debtor  where  any  of  his  property  is  supposed 
to  be ;  and  where  the  Court  is  satisfied  that  there  is  reason  to  beheve  that  property 
of  the  debtor  is  concealed  in  a  house  or  place  not  belonging  to  him,  the  Coiui;  may, 
if  it  thinks  fit,  grant  a  search  warrant  to  any  constable  or  officer  of  the  Court,  who 
may  execute  it  according  to  its  tenour. 

Imp.    §  51. 

Appropriation  of  portion  of  pay  or  salary  to  creditor.  50.  1.  Where  a  bankrupt 
is  a  salaried  clergyman,  or  an  officer  of  the  Army  or  Navy,  or  an  officer  or  clerk 
or  otherwise  employed  or  engaged  in  the  Civil  Service  of  the  Crown,  the  official 
trustee  shall  receive  for  distribution  amongst  the  creditors  so  much  of  the  bank- 
rupt's pay  or  salary  as  the  Court,  on  the  apphcation  of  the  official  trustee,  with 
the  consent  of  the  chief  officer  of  the  department  under  which  the  pay  or  salary 
is  enjoyed,  may  direct.  Before  making  any  order  under  this  subsection  the  Court 
shall  communicate  with  the  chief  officer  of  the  department  as  to  the  amount,  time, 
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and  manner  of  the  payment  to  the  official  trustee,  and  shall  obtain  the  written 
consent  of  the  chief  officer  to  the  terms  of  such  payment.  2.  Where  a  bankrupt 
is  in  the  receipt  of  a  salary  or  income  other  than  aforesaid,  or  is  entitled  to  any  half- 
pay,  or  pension,  or  to  any  compensation  granted  by  any  Pubhc  Department,  the 
Court,  on  the  apphcation  of  the  official  trustee,  shall  from  time  to  time  make  such 
order  as  it  thinks  just  for  the  payment  of  the  salary,  income,  halfpay,  pension, 
or  compensation,  or  of  any  part  thereof,  to  the  trustee,  to  be  appUed  by  him  in 
such  manner  as  the  Court  may  direct. 

Imp.  §  53. 

Vesting  and  transfer  of  property.  51.  1.  Immediately  on  a  debtor  being  ad- 
Judged  bankrupt,  the  property  of  the  bankrupt  shall  vest  in  the  official  trustee. 
2.  The  property  of  the  bankrupt  shah  vest  in  the  official  trustee  for  the  time  being 
during  his  continuance  in  office,  without  any  conveyance,  assignment,  or  transfer 
whatever. 

Imp.  §  54. 

Disclaimer  of  onerous  property.  52.  1.  Where  any  part  of  the  property  of  the 
bankrupt  consists  of  land  of  any  tenure  burdened  with  onerous  covenants,  of  shares 
or  stock  in  companies,  of  unprofitable  contracts,  or  of  any  other  property  that 
is  unsaleable  or  not  readily  saleable,  by  reason  of  its  binding  the  possessor  thereof 
to  the  performance  of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money, 
the  official  trustee,  notwithstanding  that  he  has  endeavoured  to  sell  or  has  taken 
possession  of  the  property,  or  exercised  any  act  of  ownership  in  relation  thereto, 
but  subject  to  the  provisions  of  this  section,  may,  by  writing  signed  by  him,  at  any 
time  withia  twelve  months  after  the  date  of  the  adjudication,  or  such  extended 
period  as  may  be  allowed  by  the  Court,  disclaim  the  property.  Provided  that  where 
any  such  property  shall  not  have  come  to  the  knowledge  of  the  official  trustee  he 
may  disclaim  such  property  at  any  time  within  twelve  months  after  he  first  became 
aware  thereof,  or  within  such  extended  period  as  may  be  allowed  by  the  Court.  2.  The 
disclaimer  shall  operate  to  determine,  as  from  the  date  of  disclaimer,  the  rights, 
interests,  and  liabilities  of  the  bankrupt  and  his  property  in  or  in  respect  of  the 
property  disclaimed,  and  shall  also  discharge  the  official  trustee  from  all  personal 
Habihty  in  respect  of  the  property  disclaimed,  as  from  the  date  when  the  property 
vested  in  him,  but  shall  not,  except  so  far  as  is  necessary  for  the  purpose  of  releasing 
the  bankrupt  and  his  property  and  the  official  trustee  from  habihty,  affect  the  rights 
or  MabiHties  of  any  other  person.  3.  The  official  trustee  shall  not  be  entitled  to 
disclaim  a  lease  without  the  leave  of  the  Court,  and  the  Court  may,  before  or  on 
granting  such  leave,  require  such  notices  to  be  given  to  persons  interested,  and 
impose  such  terms  as  a  condition  of  granting  leave,  and  make  such  orders  with 
respect  to  fixtures,  tenant's  improvements,  and  other  matters  arising  out  of  the 
tenancy  as  the  Court  thinks  just.  4.  The  official  trustee  shall  not  be  entitled  to 
disclaim  any  property  in  pursuance  of  this  section  in  any  case  where  apphcation 
in  writing  has  been  made  to  the  official  trustee  by  any  person  interested  in  the 
property  requiring  him  to  decide  whether  he  will  disclaim  or  not  and  the  official 
trustee  has  for  a  period  of  twenty-eight  days  after  the  receipt  of  the  application, 
or  such  extended  period  as  may  be  allowed  by  the  Court,  declined  or  neglected  to 
give  notice  whether  he  disclaims  the  property  or  not;  and,  in  the  case  of  a  con- 
tract if  the  official  trustee  after  such  apphcation  as  aforesaid  does  not  within  the 
said  period  or  extended  period  disclaim  the  contract,  he  shall  be  deemed  to  have 
adopted  it.  5.  The  Court  may,  on  the  apphcation  of  any  person  who  is,  as  against 
the  official  trustee  entitled  to  the  benefit  or  subject  to  the  burden  of  a  contract 
made  with  the  bankrupt,  make  an  order  rescinding  the  contract  on  such  terms 
as  to  payment  by  or  to  either  party  of  damages  for  the  non-performance  of  the  con- 
tract, or  otherwise,  as  to  the  Court  may  seem  equitable,  and  any  damages  payable 
under  the  order  to  any  such  person  may  be  proved  by  him  as  a  debt  under 
the  bankruptcy.  6.  The  Court  may,  on  apphcation  by  any  person  either  claiming 
any  interest  in  any  disclaimed  property,  or  under  any  habihty  not  discharged 
by  this  Order  in  respect  of  any  disclaimed  property,  and  on  hearing  such  persons 
as  it  thinks  fit,  make  an  order  for  the  vesting  of  the  property  in  or  dehvery  thereof 
to  any  person  entitled  thereto,  or  to  whom  it  may  seem  just  that  the  same  should 
be  dehvered  by  way  of  compensation  for  such  habihty  as  aforesaid,  or  a  trustee 
for  him,  and  on  such  terms  as  the  Court  thinks  just ;  and  on  any  such  vesting  order 
being  made,  the  property  comprised  therein  shall  vest  accordingly  in  the  person 


172  GIBRALTAR. 

therein  named  in  that  behalf  without  any  conveyance  or  assignment  for  the  purpose. 
Provided  always  that  nothing  in  this  subsection  shall  affect  the  rights  of  the  Crown 
or  the  provisions  of  any  enactment  relating  to  the  registration  of  titles  in  Gibraltar. 
7.  Any  person  injured  by  the  operation  of  a  disclaimer  under  this  section  shall  be 
deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent  of  the  injury  and  may  accord- 
ingly prove  the  same  as  a  debt  under  the  bankruptcy. 

Imp.    §  55;   53  &  54  Vic.   c.  71,  §  13. 

Powers  of  the  official  trustee  to  deal  with  property.  53.  Subject  to  the  provisions 
of  this  Order,  the  official  trustee  may  do  all  or  any  of  the  following  things:  1.  Sell 
all  or  any  of  the  property  of  the  bankrupt  (including  the  goodwill  of  the  business, 
if  any,  and  the  book  debts  due  or  growing  due  to  the  bankrupt),  by  pubUc  auction 
or  private  contract,  with  power  to  transfer  the  whole  thereof  to  any  person  or  com- 
pany, or  to  sell  the  same  in  parcels.  2.  Give  receipts  for  any  money  received  by  him, 
which  receipts  shall  effectually  discharge  the  person  paying  the  money  from  aU  respon- 
sibiHty  in  respect  of  the  application  thereof.  3.  Prove,  rank,  claim,  and  draw  a  divi- 
dend in  respect  of  any  debt  due  to  the  bankrupt.  4.  Exercise  any  powers  the  capa- 
city to  exercise  which  is  vested  in  the  official  trustee  under  this  Order,  and  execute 
any  powers  of  attorney,  deeds,  and  other  instruments  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  Order.  5.  Deal  with  any  property  to  which  the 
bankrupt  is  beneficially  entitled  as  tenant  in  tail  in  the  same  manner  as  the  bankrupt 
might  have  dealt  with  it. 

Imp.   §  56. 

Power  exercisable  by  the  official  trustee  with  permission  of  the  Court.   54.  The 

official  trustee  may,  with  the  permission  of  the  Court,  do  aU  or  any  of  the  foUowiag 
things :  1.  Carry  on  the  business  of  the  bankrupt,  so  far  as  may  be  necessary  for  the 
beneficial  windLng-up  of  the  same:  2.  Bring,  institute,  or  defend  any  action  or  other 
legal  proceeding  relating  to  the  property  of  the  bankrupt;  3.  Employ  a  sohoitor 
or  other  agent  to  take  any  proceedings  or  do  any  business  which  may  be  sanctioned 
by  the  Court ;  4.  Accept  as  the  consideration  for  the  sale  of  any  property  of  the  bank- 
rupt a  sum  of  money  payable  at  a  futine  time  subject  to  such  stipulations  as  to 
security  and  otherwise  as  the  Court  thinks  fit:  5.  Mortgage  or  pledge  any  part  of 
the  property  of  the  bankrupt  for  the  purpose  of  raising  money  for  the  payment 
of  his  debts;  6.  Refer  any  dispute  to  arbitration,  compromise  all  debts,  claims, 
and  Habihties,  whether  present  or  future,  certain  or  contingent,  Uquidated  or  un- 
Hquidated,  subsisting  or  supposed  to  subsist  between  the  bankrupt  and  any  person 
who  may  have  incurred  any  habiUty  to  the  bankrupt,  on  the  receipt  of  such  sums, 
payable  at  such  times,  and  generally  on  such  terms  as  may  be  agreed  on;  7.  Make 
such  compromise  or  other  arrangement  as  may  be  thought  expedient  with  cred- 
itors, or  persons  claiming  to  be  creditors,  in  respect  of  any  debts  provable  under 
the  bankruptcy;  8.  Make  such  compromise  or  other  arrangement  as  may  be  thought 
expedient  with  respect  to  any  claim  arising  out  of  or  incidental  to  the  property 
of  the  bankrupt,  made  or  capable  of  being  made  on  the  official  trustee  by  any  person 
or  by  the  official  trustee  on  any  person;  9.  Divide  in  its  existing  form  amongst  the 
creditors,  according  to  its  estimated  value,  any  property  which  from  its  peculiar 
nature  or  other  special  circumstances  can  not  be  readily  or  advantageously  sold. 
The  permission  given  for  the  purposes  of  this  section  shall  not  be  a  general  permis- 
sion to  do  all  or  any  of  the  above  mentioned  things,  but  shall  only  be  a  permission 
to  do  the  particular  thing  or  things  for  which  permission  is  sought  in  the  specified 
case  or  cases. 

Imp.   §  57. 

Distribution  of  'property. 

Declaration  and  distribution  of  dividends.  55.  1.  Subject  to  the  retention  of 
such  sums  as  may  be  necessary  for  the  costs  of  administration,  or  otherwise,  the 
official  trustee  shall,  with  all  convenient  speed,  declare  and  distribute  dividends 
amongst  the  creditors  who  have  proved  their  debts.  2.  The  first  dividend,  it  any, 
shall  be  declared  and  distributed  within  six  months  after  the  conclusion  of  the 
first  naeeting  of  creditors,  unless  the  official  trustee  satisfies  the  Court  that  there 
is  sufficient  reason  for  postporung  the  declaration  to  a  later  date.  3.  Subsequent 
dividends,  if  any,  shall,  in  the  absence  of  sufficient  reason  to  the  contrary,  be  de- 
clared and  distributed  at  intervals  of  not  more  than  six  months,  but  the  estate 
shall  be  reahzed  with  all  reasonable  dispatch  and  when  practicable  distributed 
in  a  siQgle  dividend  when  reahzed.  4.  Before  declaring  a  dividend  the  official  trustee 
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shall  cause  notice  of  his  iatention  to  do  so  to  be  gazetted  in  the  prescribed  manner, 
and  shall  also  send  reasonable  notice  thereof  to  each  creditor  mentioned  in  the  bank- 
rupt's statement  who  has  not  proved  his  debt.  5.  When  the  official  trustee  has 
declared  a  dividend  he  shall  send  to  each  creditor  who  has  proved  a  notice  showing 
the  amount  of  the  dividend  and  when  and  how  it  is  payable. 
Imp.   §  58. 

Joint  and  separate  dividends.  56.  1.  Subject  to  the  provisions  of  this  Order, 
where  one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor  to  whom  the  bankrupt 
is  indebted  jointly  with  the  other  partners  of  the  firm,  or  any  of  them,  shall  not 
receive  any  dividend  out  of  the  separate  property  of  the  bankrupt  untU  all  the 
separate  creditors  have  received  the  full  amount  of  their  respective  debts.  2.  Where 
joint  and  separate  properties  are  being  administered,  dividends  of  the  joint  and 
separate  properties  shall,  subject  to  any  order  to  the  contrary  that  may  be  made 
by  the  Court  on  the  apphcation  of  any  person  interested,  be  declared  together, 
and  the  expenses  of  and  incident  to  such  dividends  shall  be  fairly  apportioned  by 
the  official  trustee  between  the  joint  and  separate  properties,  regard  being  had 
to  the  work  done  for  and  the  benefit  received  by  each  property. 

Imp.   §  59. 

Provision  for  creditors  residing  at  a  distance.  57.  In  the  calculation  and  distri- 
bution of  a  dividend,  the  official  trustee  shall  make  provision  for  debts  provable 
in  bankruptcy  appearing  from  the  bankrupt's  statements,  or  otherwise  to  be  due 
to  persons  resident  in  places  so  distant  from  Gibraltar  that  in  the  ordinary  course 
of  communication  they  have  not  had  sufficient  time  to  tender  their  proofs,  or  to 
estabKsh  them  if  disputed,  and  also  for  debts  provable  in  bankruptcy,  the  subject 
of  claims  not  yet  determined.  He  shall  also  make  provision  for  any  disputed  proofs 
or  claims,  and  for  the  expenses  necessary  for  the  administration  of  the  estate  or 
otherwise,  and  subject  to  the  foregoing  provisions  he  shall  distribute  as  dividend 
all  money  in  hand. 

Imp.    §  60. 

Right  of  creditor  v/ho  has  not  proved  debt  before  declaration  of  a  dividend. 

58.  Any  creditor  who  has  not  proved  his  debt  before  the  declaration  of  any  dividend 
or  dividends  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time  being  in  the 
hands  of  the  official  trustee  any  dividend  or  dividends  he  may  have  failed  to  receive 
before  that  money  is  appUed  to  the  payment  of  any  future  dividend  or  dividends, 
but  he  shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend  declared 
before  his  debt  was  proved  by  reason  that  he  has  not  participated  therein. 

Imp.    §  61. 

Final  dividend.  59.  When  the  official  trustee  has  reahzed  all  the  property  of  the 
bankrupt,  or  so  much  thereof  as  can  be  reahzed  without  needlessly  protracting  the 
trusteeship,  he  shall  declare  a  final  dividend,  but  before  so  doing  he  shall  give 
notice  in  manner  prescribed  to  the  persons  whose  claims  to  be  creditors  have  been 
notified  to  him,  but  not  estabhshed  to  his  satisfaction,  that  if  they  do  not  estabUsh 
their  claims  to  the  satisfaction  of  the  Coiu?t  within  a  time  hmited  by  the  notice, 
he  will  proceed  to  make  a  fiaal  dividend,  without  regard  to  their  claims.  After 
the  expiration  of  the  time  so  hmited,  or,  if  the  Court  on  apphcation  by  any  such 
claimant  grant  him  further  time  for  estabhshing  his  claim,  then  on  the  expiration 
of  such  further  time,  the  property  of  the  bankrupt  shaU  be  divided  among  the  cred- 
itors who  have  proved  their  debts,  without  regard  to  the  claims  of  any  other  persons. 

Imp.   §  62. 

No  action  for  dividend.  60.  No  action  for  a  dividend  shall  he  against  the  official 
trustee,  but  if  the  official  trustee  refuses  to  pay  any  dividend  the  Court  may,  if  he 
thinks  fit,  order  him  to  pay  it,  and  may  make  such  further  order  as  to  interest, 
costs  or  otherwise  as  to  the  Court  may  seem  just. 

Power  to  allow  bankrupt  to  manage  property.  61.  The  official  trustee,  with 
the  permission  of  the  Court,  may  appoint  the  bankrupt  himself  to  superintend 
the  management  of  the  property  of  the  bankrupt  or  of  any  part  thereof,  or  to  carry 
on  the  trade  (if  any)  of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  any 
other  respect  to  aid  in  administering  the  property  in  such  manner  and  on  such  terms 
as  the  official  trustee  may  direct. 

Imp.   §  64  (1). 

Allowance  to  bankrupt  for  maintenance  of  service.  62.  The  official  trustee 
may,  from  time  to  time,  with  the  permission  of  the  Court,  make  such  allowance 


174  GIBRALTAR. 

as  the  Court  may  think  just  to  the  bankrupt  out  of  his  property  for  the  support 
of  the  bankrupt  and  his  family,  or  in  consideration  of  his  services  if  he  is  engaged 
in  wiuding  up  his  estate. 

Imp.   §  64  (2). 

Right  of  bankrupt  to  surplus.  63,  The  bankrupt  shaU  be  entitled  to  any  surplus 
remaining  after  payment  in  full  of  his  creditors,  with  interest,  as  by  this  Order 
provided,  and  of  the  costs,  charges,  and  expenses  of  the  proceedings  under  the 
bankruptcy  petition. 

Imp.  §  65. 

Official  trustee. 

Status  of  official  trustees.  64.  1.  The  duties  of  the  official  trustee  shall  have 
relation  both  to  the  conduct  of  the  debtor  and  to  the  administration  of  his  estate. 
2.  The  official  trustee  may,  for  the  purpose  of  affidavits  verifying  proofs,  petitions, 
or  other  proceedings  under  this  Order,  administer  oaths. 

Imp.  §  68. 

Duties  of  official  trustee  as  regards  the  debtor's  conduct.  65.  As  regards  the  debtor, 
it  shall  be  the  duty  of  the  official  trustee :  1.  To  investigate  the  conduct  of  the  debtor 
and  to  report  to  the  Court,  stating  whether  there  is  reason  to  beHeve  that  the  debt- 
or has  committed  any  act  which  constitutes  a  misdemeanour  or  which  would 
justify  the  Court  in  refusing,  suspending,  or  quaUfjring  an  order  for  his  discharge; 
2.  To  take  such  part  as  may  be  directed  by  the  Court  in  the  public  examination  of  the 
debtor;  3.  To  take  such  part  and  give  such  assistance,  in  relation  to  the  prosecution 
of  any  fraudulent  debtor,  as  the  Court  may  direct;  4.  To  make  such  other  reports 
concerning  the  conduct  and  affairs  of  the  debtor  as  may  be  prescribed  or  as  the  Court 
may  direct.  Every  report  which  the  official  trustee  is  authorized  or  required  to 
make  shall  be  received  by  the  Court  as  prima  facie  evidence  of  the  matters  reported 
upon. 

Imp.   §  69. 

Duties  of  official  trustee  as  to  debtor's  estate.  66.  1.  As  regards  the  estate  of 
the  debtor,  it  shall  be  the  duty  of  the  official  trustee :  a)  To  act  as  receiver  and  man- 
ager of  the  debtor's  estate  imtil  a  composition  or  scheme  is  approved  or  the  debtor 
is  adjudged  bankrupt,  and  to  act  as  trustee  where  the  debtor  is  adjudged  bankrupt; 
b)  To  summon  and  preside  at  the  meetings  of  creditors ;  c)  To  issue  forms  of  proxy 
for  use  at  the  meetings  of  creditors;  d)  To  report  to  the  creditors  as  to  any  pro- 
posal which  the  debtor  may  have  made  with  respect  to  the  mode  of  Uquidating 
his  affairs;  e)  To  advertise  the  receiving  order,  the  date  of  creditors'  meetings  and 
of  the  debtor's  pubUc  examination,  and  such  other  matters  as  it  may  be  necessary 
to  advertise.  2.  For  the  purpose  of  his  duties  as  receiver  or  manager,  the  official 
trustee  shall  have  the  same  powers  as  if  he  were  a  receiver  and  manager  appointed 
by  the  Supreme  Court.  3.  Wbiere  the  debtor  can  not  himseK  prepare  a  proper  state- 
ment of  affairs,  the  official  trustee  may,  subject  to  any  prescribed  conditions,  and 
at  the  expense  of  the  estate,  employ  some  person  or  persons  to  assist  in  the  pre- 
paration of  the  statement  of  affairs.  4.  The  official  trustee  shall  account  to  the 
Court  and  pay  over  all  moneys  and  deal  with  all  securities  in  such  manner  as  may 
be  prescribed  or  as  the  Court  may,  from  time  to  time,  direct. 

Imp.  §  70. 

Costs. 
Allowance  and  taxation  of  costs.  67.  1.  All  biUs  and  charges  of  soUcitors,  mana- 
gers, accountants,  auctioneers,  brokers,  and  other  persons,  not  being  the  official 
trustee,  shall  be  taxed  by  the  Registrar  or  other  prescribed  officer  of  the  Court, 
and  no  payments  in  respect  thereof  shall  be  allowed  in  the  official  trustee's  account 
without  proof  of  such  taxation  having  been  made.  The  Registrar  or  other  officer 
shall  satisfy  himseK  before  passing  such  biUs  and  charges  that  the  employment 
of  such  soUcitors  and  other  persons  in  respect  of  the  particular  matters  out  of  which 
such  charges  arise,  has  been  duly  sanctioned,  and  such  sanction  must  be  obtained 
before  the  employment  of  such  soUcitor  and  other  persons,  except  in  cases  of  urgency, 
and  in  such  cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining 
the  sanction.  2.  Every  such  person  shall,  on  request  by  the  official  trustee  (which 
request  the  official  trustee  shall  make  a  sufficient  time  before  declaring  a  dividend) 
dehver  his  bill  of  costs  or  charges  to  the  Registrar  or  other  officer  of  the  Court  for 
taxation,  and  if  he  fails  to  do  so  within  seven  days  after  receipt  of  the  request,  or 
such  further  time  as  the  Court,  on  appHcation,  may  grant,  the  official  trustee  shall 
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declare  and  distribute  the  dividend  without  regard  to  any  claim  by  him,  and  there- 
upon any  such  claim  shall  be  forfeited  as  well  against  the  official  trustee  personally 
as  against  the  estate.  3.  The  official  trustee  shall  be  allowed  out  of  the  bankrupt's 
estate  such  proper  expenses  incurred  by  him  in  and  about  the  proceedings  of  the 
bankruptcy  as  the  Court  may  approve. 
Imp.  §  73;  53  &  54  Vic.  c.  71.   §  15. 

Receipts,  payments,  accounts,  audit. 

Where  moneys  to  be  paid  in.  68.  1.  The  official  trustee  shall,  in  such  manner 
and  at  such  times  as  the  Court  directs,  pay  the  money  received  by  him  into  the 
Gibraltar  Post  Office  Savings  Bank.  2.  A  banking  account  shall  be  opened  and 
kept  by  the  official  trustee  in  the  name  of  the  debtor's  estate,  and  any  interest 
receivable  in  respect  of  the  account  shall  be  part  of  the  assets  of  the  estate,  and  the 
Post  Office  Saving  Bank  shall  open  and  receive  such  account. 

Imp.  §  74. 

Audit  of  official  trustee's  accounts.  69.  1.  The  official  trustee  shall,  at  such 
times  as  may  be  prescribed,  but  not  less  than  twice  in  each  year  during  his  tenure 
of  office,  send  to  the  Court  an  account  of  his  receipts  and  payments  as  such  official 
trustee.  2.  The  account  shall  be  in  the  prescribed  form,  shall  be  made  in  dupUcate, 
and  shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form.  3.  The  ac- 
counts so  sent  shall  be  audited  by  the  local  auditor,  and  for  the  purposes  of  the 
audit  the  official  trustee  shall  furnish  the  auditor  with  such  vouchers  and  information 
as  the  auditor  may  reqiure,  and  the  auditor  may  at  any  time  require  the  production 
of  and  inspect  any  books  or  accounts  kept  by  the  official  trustee.  4.  When  any 
such  account  has  been  audited,  one  copy  thereof  shall  be  filed  with  the  Court,  and 
the  other  copy  shall  be  returned  to  the  official  trustee,  and  each  copy  shall  be  open 
to  the  inspection  of  any  creditor,  or  of  the  bankrupt,  or  of  any  person  interested. 

Imp.  §  78. 

The  official  trustee  to  furnish  list  of  creditors.  70.  1.  The  official  trustee  shall, 
whenever  required  by  any  creditor  so  to  do,  furnish  and  transmit  to  such  creditor 
by  post  a  hst  of  the  creditors,  showing  in  such  hst  the  amount  of  the  debts  due 
to  each  of  such  creditors.  The  official  trustee  shall  be  entitled  to  charge  for  such 
Mst  the  sum  of  three  pence  per  foho  of  seventy-two  words,  together  with  the  cost 
of  the  postage  thereof.  2.  It  shall  be  lawful  for  any  creditor  with  the  concurrence 
of  one-sixth  of  the  creditors  (including  himself)  at  any  time  to  call  upon  the  official 
trustee  to  furnish  and  transmit  to  the  creditors  a  statement  of  the  accounts  up 
to  the  date  of  such  notice,  and  the  official  trustee  shall,  upon  receipt  of  such  notice, 
furnish  and  transmit  such  statement  of  accounts.  Provided  the  person  at  whose 
instance  the  accounts  are  furnished  shall  deposit  with  the  official  trustee  a  sum 
sufficient  to  pay  the  cost  of  furnishing  and  transmitting  the  accounts,  such  sum 
to  be  repaid  to  him  out  of  the  estate,  if  the  Court  so  direct. 

Imp.  §  79;  53  &  54  Vic.  c.  71,  §§  16,   17. 

Books  to  be  kept  by  the  official  trustee.  71.  The  official  trustee  shall  keep, 
in  manner  prescribed,  proper  books,  in  which  he  shall  from  time  to  time  cause 
to  be  made  entries  or  minutes  of  proceedings  at  meetings,  and  of  such  other  matters 
as  may  be  prescribed,  and  any  creditor  of  the  bankrupt  may,  subject  to  the  control 
of  the  Court,  personally  or  by  his  agent  inspect  any  such  books. 

Imp.  §  80. 

Official  names. 

Official  name  of  the  official  trustee.    72.   The  official  trustee  may  sue  and  be 

sued  by  the  official  name  of  "the  official  trustee  of  the  property  of a 

bankrupt,"  inserting  the  name  of  the  bankrupt,  and  by  that  name  may  hold  pro- 
perty of  every  description,  make  contracts,  proceed  or  be  proceeded  against  in  any 
Court,  enter  into  any  engagements  binding  on  himself  and  his  successors  in  office, 
and  do  aU  other  acts  necessary  or  expedient  to  be  done  in  the  execution  of  his 
office. 

Imp.  §  83. 

Control  over  official  trustee. 

Discretionary  powers  of  official  trustee  and  control  thereof.  73.  I.  Subject 
to  the  provisions  of  this  Order,  the  official  trustee  shall,  in  the  administration  of 
the  property  of  the  bankrupt  and  in  the  distribution  thereof  amongst  his  creditors, 
have  regard  to  any  directions  that  may  be  given  by  resolution  of  the  creditors  at 
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any  general  meeting.  2.  The  official  trustee  may,  from  time  to  time,  summon  gen- 
eral meetings  of  the  creditors  for  the  purpose  of  ascertaining  their  wishes,  and 
it  shall  be  his  duty  to  summon  meetings  at  such  times  as  the  creditors,  by  resolution, 
may  direct,  or  whenever  requested  in  writing  to  do  so  by  one-fourth  in  value  of  the 
creditors.  3.  The  official  trustee  shall,  within  14  days,  call  a  meeting  of  the  creditors 
whenever  requested  in  writing  to  do  so  by  one-sixth  in  value  of  the  creditors,  provided 
a  sum  sufficient  to  pay  the  costs  of  summoning  the  meeting  be  deposited  with  the 
official  trustee,  such  sum  to  be  repaid  out  of  the  estate  if  the  Court  so  direct.  4.  The 
official  trustee  may  apply  to  the  Court  in  manner  prescribed  for  directions  in  re- 
lation to  any  particular  matter  arising  under  the  bankruptcy.  5.  Subject  to  the 
provisions  of  this  Order,  the  official  trustee  shall  use  his  own  discretion  in  the  manage- 
ment of  the  estate  and  its  distribution  among  the  creditors. 

Imp.   §  89;   53  &  54  Vic.   u.  71,   §  18. 

Appeal  to  Court  against  official  trustee.  74.  If  the  bankrupt  or  any  of  the  cred- 
itors, or  any  other  person,  is  aggrieved  by  any  act  or  decision  of  the  official  trustee, 
he  may  apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act 
or  decision  complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

Imp.   §  90. 

Control  of  Court  over  official  trustee.  75.  1.  The  Court  shall  take  cognizance 
of  the  conduct  of  the  official  trustee,  and  in  the  event  of  the  official  trustee  not 
faithfully  performing  his  duties,  and  duly  observing  aU  the  reqviirements  imposed 
on  him  by  law,  rules,  or  otherwise,  with  respect  to  the  performance  of  his  duties, 
or  in  the  event  of  any  complaint  being  made  to  the  Court  by  any  creditor  in  regard 
thereto,  the  Court  shall  inquire  into  the  matter,  and  take  such  action  thereon  as 
may  be  deemed  expedient.  2.  The  Court  may  at  any  time  require  the  official  trustee 
to  answer  any  inquiry  made  by  it  in  relation  to  any  bankruptcy,  and  may,  if  the 
Court  thinks  fit,  examine  on  oath  the  official  trustee,  or  any  other  person  concerning 
the  bankruptcy.  3.  The  Court  may  also  direct  an  investigation  to  be  made  of  the 
books  and  vouchers  of  the  official  trustee.  4.  The  Court  may  at  any  time  for  suffi- 
cient reason  by  order  transfer  the  trusteeship  of  any  particular  estate  from  one 
official  trustee  to  another. 

Imp.  §  91. 

Procedure. 

Discretionary  powers  of  the  Court.  76.  1.  Subject  to  the  provisions  of  this  Order 
and  to  general  rules,  the  costs  of  and  incidental  to  any  proceeding  in  Court  under 
this  Order  shaU  be  in  the  discretion  of  the  Court.  2.  The  Court  may  at  any  time 
adjourn  any  proceedings  before  it  upon  such  terms,  if  any,  as  it  may  think  fit  to 
impose.  3.  The  Court  may  at  any  time  amend  any  written  process  or  proceeding 
under  this  Order  upon  such  terms,  if  any,  as  it  may  think  fit  to  impose.  4.  Where 
by  this  Order  or  by  general  rules,  the  time  for  doing  any  act  or  thhig  is  Umited, 
the  Court  may  extend  the  time  either  before  or  after  the  expiration  thereof,  upon 
such  terms,  if  any,  as  the  Court  may  think  fit  to  impose.  5.  Subject  to  general 
rules,  the  Court  may  in  any  matter  take  the  whole  or  any  part  of  the  evidence 
either  viva  voce  or  by  interrogatories,  or  upon  affidavit,  or  by  commission  abroad. 

Imp.   §  105. 

Consolidation  of  petitions.  77.  Where  two  or  more  bankruptcy  petitions  are 
presented  against  the  same  debtor  or  against  joint  debtors,  the  Court  may  con- 
sohdate  the  proceedings,  or  any  of  them,  on  such  terms  as  the  Court  thirJjs  fit. 

Imp.   §  106. 

Power  to  change  carriage  of  proceedings.  78.  Where  the  petitioner  does  not 
proceed  with  due  dihgence  on  his  petition,  the  Court  may  substitute  as  petitioner 
any  other  creditor  to  whom  the  debtor  may  be  indebted  in  the  amount  required 
by  this  Order  in  the  case  of  the  petitioning  creditor. 

Imp.  §  107. 

Continuance  of  proceedings  on  death  of  debtor.  79.  If  a  debtor  by  or  agaiast 
whom  a  bankruptcy  petition  has  been  presented  dies,  the  proceedings  in  the  matter 
shall,  unless  the  Court  otherwise  orders,  be  continued  as  if  he  were  aUve. 

Imp.   §  108. 

Power  to  stay  proceedings.  80.  The  Court  may  at  any  time,  for  sufficient  reason, 
make  an  order  staying  the  proceedings  under  a  bankruptcy  petition,  either  altogether 
or  for  a  hmited  time,  on  such  terms  and  subject  to  such  conditions  as  the  Court  may 
think  just. 

Imp.   §  109. 


BANKRUPTCY.  I77 

Power  to  present  petition  against  one  partner.  81.  Any  creditor  whose  debt 
is  sufficient  to  entitle  him  to  present  a  bankruptcy  petition  against  all  the  partners 
of  a  firm  may  present  a  petition  against  any  one  or  more  partners  of  the  firm  without 
including  the  others. 

Imp.  §  110. 

Power  to  dismiss  petitions  against  some  respondents  only.  82.  Where  there 
are  more  respondents  than  one  to  a  petition  or  other  proceeding,  the  Court  may 
dismiss  the  petition  or  other  proceeding  as  to  one  or  more  of  them,  without  pre- 
judice to  the  effect  of  the  petition  or  other  proceeding  as  against  the  other  or  others 
of  them. 

Imp.  §  111. 

Property  of  partners.  83.  Where  a  receiving  order  has  been  made  on  a  bank- 
ruptcy petition  against  or  by  one  member  of  a  partnership  and  any  other  bankruptcy 
petition  against  or  by  a  member  of  the  same  partnership  shall  be  filed  under  this 
Order,  the  Court  may  give  such  directions  for  consoUdating  the  process  under  the 
petitions  as  it  thinks  just. 

Imp.  §  112. 

Actions  by  official  trustee  and  bankrupt's  partner.  84.  Where  a  member  of  a 
partnership  is  adjudged  bankrupt,  the  Court  may  authorize  the  official  trustee 
to  commence  and  prosecute  any  action  iu  the  names  of  the  official  trustee  and  of 
the  bankrupt's  partner;  and  any  release  by  such  partner  of  the  debt  or  demand 
to  which  the  action  relates  shall  be  void ;  but  notice  of  the  appHoation  for  authority 
to  commence  the  action  shall  be  given  to  him,  and  he  may  show  cause  against  it, 
and  on  his  appUcation  the  Coiul;  may,  if  it  thinks  fit,  direct  that  he  shall  receive  his 
proper  share  of  the  proceeds  of  the  action,  and  if  he  does  not  claim  any  benefit 
therefrom  he  shall  be  indemnified  against  costs  in  respect  thereof  as  the  Court 
may  direct. 

Imp.   §  113. 

Actions  on  joint  contracts.  85.  Where  a  bankrupt  is  a  contractor  in  respect 
of  any  contract  jointly  with  any  person  or  persons,  such  person  or  persons  may 
sue  or  be  sued  in  respect  of  the  contract  without  the  joinder  of  the  bankrupt. 

Imp.  §  114. 

Proceedings  in  partnership  name.  86.  Any  two  or  more  persons,  being  partners, 
or  any  person  carrying  on  business  under  a  partnership  name,  may  take  proceedings, 
or  be  proceeded  against  under  this  Order  in  the  name  of  the  firm,  but  in  such  case 
the  Court  may,  on  application  by  any  person  interested,  order  the  names  of  the 
persons  who  are  partners  in  such  firm  or  the  name  of  such  person  to  be  disclosed 
in  such  manner,  and  verified  on  oath,  or  otherwise  as  the  Court  may  direct. 

Imp.    §  115. 

Warrants  of  Court. 

Warrants  and  commitment  to  prison.  87.  1.  A  search  warrant  issued  by  the 
Court  for  the  discovery  of  any  property  of  a  debtor  may  be  executed  in  manner 
prescribed  or  in  the  same  manner  and  subject  to  the  same  privileges  in  and  subject 
to  which  a  search  warrant  for  property  supposed  to  be  stolen  may  be  executed  in 
Gibraltar.  2.  Where  the  Court  commits  any  person  to  prison,  the  commitment 
shall  be  to  the  civil  prison  at  Gibraltar,  and  the  gaoler  thereof  shall  receive  any  person 
so  committed. 

Imp.  §  119. 

Supplemental  Provisions. 
Application  of  Order. 
Exclusion  of  partnership  and  companies.    88.   A  receiving  order  shall  not  be 
made  against  any  corporation,  or  against  any  partnership  or  association,  or  company 
registered  under  any  Imperial  or  local  enactment. 
Imp.  §  123. 

Evidence. 
Gibraltar  Chronicle  and  Official  Gazette  to  be  evidencCo  89.  1.  A  copy  of  the  Gibral- 
tar Chronicle  and  Official  Gazette  containing  any  notice  inserted  therein  in  pursuance 
of  this  Order  shall  be  evidence  of  the  facts  stated  in  the  notice.  2.  The  production 
of  a  copy  of  the  Gibraltar  Chronicle  and  Official  Gazette  containing  any  notice  of 
a  receiving  order,  or  of  an  order  adjudging  a  debtor  bankrupt,  shall  be  conclusive 
evidence  in  aU  legal  proceedings  of  the  order  having  been  duly  made,  and  of  its  date. 
Imp.   §  132. 
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Evidence  of  proceedings  at  meeting  of  creditors.  90.  1.  A  minute  of  proceedings 
at  a  meeting  of  creditors  under  tliis  Order,  signed  by  tlie  official  trustee,  shall  be 
received  in  evidence  without  further  proof.  2.  Until  the  contrary  is  proved,  every 
meeting  of  creditors  in  respect  of  the  proceedings  whereof  a  minute  has  been  so 
signed,  shall  be  deemed  to  have  been  duly  convened  and  held,  and  all  resolutions 
passed  or  proceedings  had  thereat  to  have  been  duly  passed  or  had. 

Imp.   §  133. 

Evidence  of  proceedings  in  bankruptcy.  91.  Any  petition  or  copy  of  a  petition 
in  bankruptcy,  any  order  or  certificate  or  copy  of  an  order  or  certificate  made 
by  the  Court,  any  instrument  or  copy  of  an  instrument,  affidavit,  or  document 
made  or  used  in  the  course  of  any  bankruptcy  proceedings  or  other  proceedings 
under  this  Order,  shall,  if  it  appears  to  be  sealed  with  the  seal  of  the  Court,  or  pur- 
ports to  be  signed  by  the  Judge  in  Bankruptcy,  or  is  certified  as  a  true  copy  by 
the  Registrar  of  the  Court,  be  receivable  in  evidence  in  all  legal  proceedings 
whatever. 

Imp.   §  134. 

Swearing  of  affidavits.  92.  Subject  to  general  rules,  any  affidavit  to  be  used 
in  bankruptcy  proceedings  may  be  sworn  as  follows:  1.  In  Gibraltar  before  the  Re- 
gistrar; 2.  In  any  place  in  British  dominions  outside  Gibraltar  before  any  Court, 
Judge,  or  justice  of  the  peace,  or  any  person  authorized  to  administer  oaths  there 
in  any  Court;  3.  In  any  place  out  of  the  British  dominions,  before  a  British  minister, 
consul,  vice-consul  or  notary  public,  or  before  a  Judge  or  magistrate,  his  signature 
being  authenticated  by  the  official  seal  of  the  Court  to  which  he  is  attached. 

Death  of  witness.  93.  In  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a  wit- 
ness whose  evidence  has  been  received  by  any  Court  ia  any  proceeding  imder  this 
Order,  the  deposition  of  the  person  so  deceased,  purporting  to  be  sealed  with  the 
seal  of  the  Court,  or  a  copy  thereof  purporting  to  be  so  sealed,  shaU  be  admitted  as 
evidence  of  the  matters  therein  deposed  to. 

Imp.   §  136. 

Seal  of  the  Court.  94.  The  Court  shall  have  a  seal  describing  the  Court,  and 
judicial  notice  shall  be  taken  of  the  seal,  and  of  the  signature  of  the  Judge  in  Bank- 
ruptcy or  Registrar  of  the  Court,  in  aU.  legal  proceedings. 

Imp.    §  137. 

Notices. 
Service  of  notices.    95.  All  notices  or  other  documents  for  the  service  of  which 
no  special  mode  is  directed  may  be  sent  by  prepaid  registered  post  letter  to  the  last 
known  address  of  the  person  to  be  served  therewith. 

Imp.    §  142. 

Formal  defects. 
Formal  defect  not  to  invalidate  proceedings.  96.  1.  No  proceeding  under  this 
Order  shall  be  invaUdated  by  any  formal  defect  or  by  any  irregularity,  unless  the 
Court  before  which  an  objection  is  made  to  the  proceeding  is  of  opinion  that  sub- 
stantial injustice  has  been  caused  by  the  defect  or  irregularity,  and  that  the  in- 
justice be  remedied  by  any  order  of  that  Court.  2.  No  defect  or  irregularity  in  the 
appointment  of  an  official  trustee  or  special  manager  shall  vitiate  any  act  done  by 
him  in  good  faith. 

Imp.  §  143. 

Writ  of  elegit. 
Writ  of  elegit  not  to  extend  to  goods.    97.  The  marshal  shall  not  under  a  writ 
of  elegit  deUver  the  goods  of  a  debtor  nor  shall  a  writ  of  elegit  extend  to  goods. 

Imp.   §  146. 

Corporations,  etc. 
Acting  of  corporations,  partners,  limatics,  etc.  98.  1.  For  all  or  any  of  the  pur- 
poses of  this  Order  a  corporation  may  act  by  any  of  its  officers  authorized  in  that 
behaM  under  the  seal  of  the  corporation,  a  firm  may  act  by  any  of  its  members, 
and  a  lunatic  may  act  by  his  committee  or  curator  bonis.  2.  Where  any  debtor 
or  creditor  is  a  lunatic,  not  so  found  by  inquisition,  the  Court  may  appoint  such 
person  as  the  Court  may  think  fit  to  do  any  act  or  thing  authorized  or  required  to 
be  done  by  such  debtor  or  creditor. 

Imp.   §  148. 

Certain  provisions  to  bind  the  Crown.  99.  The  provisions  of  this  Order  relating 
to  the  remedies  against  the  property  of  a  debtor,  the  priorities  of  debts,  the  relation 
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back  of  the  trustee's  title,  the  effect  of  a  composition  or  scheme  of  arrangement, 
and  the  effect  of  a  discharge  shall  bind  the  CS-own. 

Imp.  §  150. 

Married  women.  100.  Every  married  woman  shall,  in  respect  of  her  separate 
estate,  be  subject  to  the  bankruptcy  laws  in  the  same  manner  as  if  she  were  an 
unmarried  woman. 

Imp.  §  152;  45  &  46  Vic.  c.  75,  §  1   (5). 

Unclaimed  funds  or  dividends. 
Unclaimed  and  undistributed  dividends  or  funds  under  this  Order.  101.  1.  Where 
the  official  trustee,  under  any  bankruptcy,  composition,  or  scheme  pursuant  to 
this  Order,  shall  have  under  his  control  any  unclaimed  dividend  which  has  remained 
unclaimed  for  more  than  six  months,  or  where,  after  making  a  final  dividend  the 
official  trustee  shall  have  in  his  hands  or  under  his  control  any  unclaimed  or  un- 
distributed moneys  arising  from  the  property  of  the  debtor,  he  shall  forthwith 
pay  the  same  into  the  Gibraltar  Post  Office  Savings  Bank  to  the  Bankruptcy  Estates 
Account.  The  postmaster  shall  fmnish  him  with  a  certificate  of  receipt  of  the 
money  so  paid,  which  shall  be  an  effectual  discharge  to  him  in  respect  thereof.  2.  a) 
Where  after  the  passing  of  this  Order  any  unclaimed  or  undistributed  fimds  or  divi- 
dends in  the  hands  or  imder  the  control  of  the  official  trustee,  or  other  person  empow- 
ered to  coUect,  receive,  or  distribute  any  funds  or  dividends  under  any  enactment, 
or  any  petition,  resolution,  deed,  or  other  proceeding  under  or  in  pursuance  of  any 
such  enactment,  have  remained  or  remain  unclaimed  or  undistributed  for  six  months 
after  the  same  became  claimable  or  distributable,  or  in  any  other  case  for  two  years 
after  the  receipt  thereof  by  the  official  trustee  or  other  person,  it  shall  be  the  duty 
of  the  official  trustee  or  other  person  forthwith  to  pay  the  same  into  the  Gibraltar 
Post  Office  Savings  Bank  to  the  Bankruptcy  Estates  Account.  The  postmaster 
shall  furnish  the  official  trustee  or  other  person  with  a  certificate  of  receipt  of  the 
money  so  paid,  which  shaU  be  an  effectual  discharge  to  him  in  respect  thereof ;  b)  The 
Court  may  at  any  time  order  the  official  trustee  or  other  person  to  submit  to  it 
an  account  verified  by  affidavit  of  the  sums  received  and  paid  by  him  under  or 
in  pursuance  of  any  such  petition,  resolution,  deed,  or  other  proceeding  as  aforesaid, 
and  may  direct  and  enforce  an  audit  of  the  account.  3.  The  provisions  of  this  sec- 
tion shaU  not,  except  as  expressly  declared  herein,  deprive  any  person  of  any  larger 
or  other  right  or  remedy  to  which  he  may  be  entitled  against  the  official  trustee 
or  other  person.  4.  Any  person  claiming  to  be  entitled  to  any  moneys  paid  into 
the  Gibraltar  Post  Office  Savings  Bank  to  the  Bankruptcy  Estates  Account  pur- 
suant to  this  section  may  apply  to  the  Court  for  payment  to  him  of  the  same,  and 
the  Court,  if  satisfied  that  the  person  claiming  is  entitled,  shall  make  an  order  for 
the  payment  to  such  person  of  the  sum  due. 

Imp.    §  162. 

Punishment  of  fraud. 
Punishment  of  fraudulent  debtors.  102.  Any  person  against  whom  a  receiving 
order  has  been  made,  shall,  in  each  of  the  following  cases,  be  deemed  guilty  of  a 
misdemeanour,  and  on  conviction  thereof  shall  be  hable  to  be  imprisoned  for  any 
time  not  exceeding  two  years,  with  or  without  hard  labour,  that  is  to  say:  1.  IE 
he  does  not,  to  the  best  of  his  knowledge  and  beHef,  fuUy  and  truly  discover  to  the 
official  trustee,  all  his  property,  real  and  personal,  and  how  and  to  whom  and  for 
what  consideration,  and  when  he  disposed  of  any  part  thereof,  except  such  part 
as  has  been  disposed  of  in  the  ordinary  way  of  his  business  (if  any)  or  laid  out  in  the 
ordinary  expense  of  his  family,  unless  the  jury  is  satisfied  that  he  had  no  intent  to 
defraud.  For  the  purposes  of  this  Order,  any  property  covered  by  any  deed  of  assign- 
ment or  biU  of  sale  given  or  made  by  the  debtor  shall  be  deemed  to  be  the  property 
of  the  debtor.  2.  If  he  does  not  deliver  up  to  the  official  trustee,  or  as  he  directs, 
aU  such  part  of  his  real  and  personal  property  as  is  in  his  custody  or  under  his  con- 
trol, and  which  he  is  required  by  law  to  deliver  up,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud.  3.  If  he  does  not  deliver  up  to  the  official  trustee,  or 
as  he  directs,  all  books,  documents,  papers,  and  writings  in  his  custody  or  under 
his  control  relating  to  his  property  or  affairs,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud.  4.  If  after  the  presentation  of  a  bankruptcy  petition 
by  or  against  him,  or  within  four  months  next  before  such  presentation,  he  conceals 
any  part  of  his  property  to  the  value  of  £10  or  upwards,  or  conceals  any  debt  due 
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to  or  from  him,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud;  5.  If 
after  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  or  within  four 
months  next  before  such  presentation,  he  fraudulently  removes  any  part  of  his 
property  of  the  value  of  £  10  or  upwards;  6.  If  he  makes  any  material  omission, 
or  false  statement,  in  any  statement  relating  to  his  affairs,  unless  the  jury  is  satis- 
fied that  he  had  no  intent  to  defraud;  7.  If  knowing  or  beheviag  that  a  false  debt 
has  been  proved  by  any  person  in  the  bankruptcy  proceedings,  he  fail  for  the  period 
of  a  month  to  inform  the  official  trustee  thereof;  8.  If  after  the  presentation  of  a 
bankruptcy  petition  by  or  against  him,  he  prevents  the  production  of  any  book, 
document,  paper,  or  writing  affecting  or  relating  to  his  property  or  affairs,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to 
defeat  the  law;  9.  If  after  the  presentation  of  a  bankruptcy  petition  by  or  against 
him,  or  within  four  months  next  before  such  presentation,  he  conceals,  destroys, 
mutilates,  or  falsifies,  or  is  privy  to  the  concealment,  destruction,  mutilation,  or 
falsification  of  any  book  or  document  affecting  or  relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  conceal  the  state  of  his  affairs 
or  to  defeat  the  law;  10.  If  after  the  presentation  of  a  bankruptcy  petition  by  or 
against  him,  or  within  four  months  next  before  such  presentation,  he  makes  or  is 
privy  to  the  making  of  any  false  entry  in  any  book  or  document  affecting  or  relating 
to  his  property  or  affairs,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  conceal 
the  state  of  his  affairs  or  to  defeat  the  law;  11.  If  after  the  presentation  of  a  bank- 
ruptcy petition  by  or  against  him,  or  within  four  months  next  before  such  presen- 
tation, he  fraudulently  parts  with,  alters,  or  makes  any  omission,  or  is  privy  to 
the  fraudulently  parting  with,  altering,  or  making  any  omission  in  any  book  or  doc- 
ument affecting  or  relating  to  his  property  or  affairs ;  12.  If  after  the  presentation 
of  a  bankruptcy  petition  by  or  against  him,  or  at  any  meeting  of  his  creditors  within 
fom:  months  next  before  such  presentation,  he  attempts  to  account  for  any  part 
of  his  property  by  fictitious  losses  or  expenses;  13.  If  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  he  by  any 
false  representation  or  other  fraud  has  obtained  any  property  on  credit  and  has 
not  paid  for  the  same,  or  if  the  property  be  money  has  not  repaid  the  same ;  14.  If 
within  four  months  next  before  the  presentation  of  a  bankruptcy  petition  by  or 
against  him,  he  obtains  under  the  false  pretence  of  carrying  on  business  and  dealing 
in  the  ordinary  way  of  his  business  any  property  on  credit,  and  has  not  paid  for  the 
same,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud;  15.  If  within 
four  months  next  before  the  presentation  of  a  bankruptcy  petition  by  or  against 
him,  he  pawns,  pledges,  or  disposes  of,  otherwise  than  in  the  ordinary  way  of  his 
trade  or  business,  any  property  which  he  has  obtained  on  credit  and  has  not  paid 
for,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud ;  16.  If  he  is  guilty 
of  any  false  representation  or  other  fraud  for  the  purpose  of  obtaining  the  consent 
of  his  creditors  or  any  of  them,  to  any  agreement  with  reference  to  his  affairs  or 
bankruptcy;  17.  If  after  the  presentation  of  a  bankruptcy  petition  by  or  against 
him,  he  absconds  from  Gibraltar  (for  more  than  fourteen  days)  with  intent  to  defeat 
the  law;  18.  If  after  the  presentation  of  a  bankruptcy  petition  by  or  against  him, 
or  within  four  months  next  before  such  presentation,  he  quits  Gibraltar  and  takes 
with  him,  or  attempts  or  makes  preparation  for  quitting  Gibraltar,  and  for  taking 
with  him  any  part  of  his  property  to  the  value  of  £20  or  upwards,  which  ought 
by  law  to  be  divided  amongst  his  creditors,  unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud. 

Imp.  §§  149,  163;  53  &  54  Vic.  c.  71,  §  26;  32   &  33  Vic.  o.  62,  §  11. 

Undischarged  bankrupt  obtaining  credit.  103.  Where  any  undischarged  bankrupt 
who  has  been  adjudged  bankrupt  under  this  Order,  obtains  credit  to  the  extent  of 
£  20  or  upwards  from  any  person,  without  informing  such  person  that  he  is  an 
undischarged  bankrupt,  he  shall  be  guilty  of  a  misdemeanour,  and  on  conviction 
thereof  shall  be  hable  to  be  imprisoned  for  any  time  not  exceeding  two  years, 
with  or  without  hard  labour. 

Imp.  §  31. 

Fraudulently  obtaining  credit.  104.  Every  person  shall,  in  each  of  the  following 
cases,  be  guUty  of  a  misdemeanour,  and  on  conviction  thereof  shall  be  Uable  to  be 
imprisoned  for  any  time  not  exceeding  one  year,  with  or  without  hard  labour, 
that  is  to  say :  1 .  If  in  incurring  any  debt  or  HabiUty,  he  has  obtained  credit  under 
false  pretences  or  by  means  of  any  other  fraud ;  2.  If  he  has,  with  intent  to  defraud 
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his  creditors,  or  any  of  them,  made  or  caused  to  be  made  any  gift,  dehvery,  dis- 
position, or  transfer  of,  or  any  charge  on  his  property;  3.  If  he  has,  with  intent  to 
defraud  his  creditors,  concealed  or  removed  or  otherwise  disposed  of  any  part  of 
his  property  since  or  within  two  months  before  the  date  of  any  unsatisfied  judgment 
or  order  for  payment  of  money  obtained  against  him. 

Imp.  32  &  33  Vic.  c.  62,  §  13. 

False  claim  by  creditor.  105.  If  any  creditor  in  any  proceeding  under  this  Order, 
wiKuUy  and  with  intent  to  defraud  makes  any  false  claim,  or  any  proof,  declaration, 
or  statement  of  account,  which  is  untrue  in  any  material  particular,  he  shall  be 
guilty  of  a  misdemeanour,  and  on  conviction  thereof  he  shall  be  liable  to  be  im- 
prisoned for  any  time  not  exceeding  one  year,  with  or  without  hard  labour. 

Imp.  32  &  33  Vic.  c.  62.  §  14. 

Order  by  Court  to  trustee  to  prosecute.  106,  Where  the  official  trustee  reports 
to  the  Court  that  in  his  opinion  a  debtor  has  been  guilty  of  any  offence  under  this 
Order,  or  where  the  Court  is  satisfied  upon  the  representation  of  any  creditor  that 
there  is  ground  to  beUeve  that  the  debtor  has  been  guilty  of  any  offence  under  this 
Order,  the  Court  shall,  if  it  appears  to  the  Court  that  there  is  a  reasonable  probabi- 
Hty  that  the  debtor  may  be  convicted,  order  the  official  trustee  to  prosecute  the 
debtor  for  such  offence.  The  report  or  representation  shall  be  in  writing,  and  when 
not  made  by  the  official  trustee  it  shall  be  verified  by  oath  or  affidavit. 

Imp.  32  &  33  Vic.  c.  62,  §  16. 

Conduct  of  prosecution.  107.  Where  the  Court  orders  the  prosecution  of  a  debtor 
or  other  person  imder  this  Order,  it  shall,  unless  the  Court  otherwise  orders,  be  the 
duty  of  the  Attorney- General  to  conduct  the  prosecution. 

Imp.  §  166. 

Form  of  indictment.  108.  In  an  indictment  for  an  offence  under  this  Order, 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged,  in  the  words 
of  this  Order,  specifying  the  offence  or  as  near  thereto  as  circumstances  may  admit, 
without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  trading,  receiving 
order,  adjudication,  or  any  proceedings  in,  or  order,  warrant,  or  document  of  any 
Court  acting  under  this  Order,  or  otherwise. 

Imp.  32  &  33  Vic.  c.  62,  §  19. 

Debtor  not  exempt  by  reason  of  discharge,  etc.  109.  Where  a  debtor  has  been 
gmlty  of  any  criminal  offence  he  shall  not  be  exempt  from  being  proceeded  against 
therefor  by  reason  that  he  has  obtained  his  discharge  or  that  a  composition  or  scheme 
of  arrangement  has  been  approved. 

Imp.  §  167. 

Punishments  under  this  Order  to  be  cumulative.  110.  Where  any  person  is  hable 
under  any  other  enactment  or  at  common  law  to  any  punishment  or  penalty  for 
any  offence  made  punishable  by  this  Order,  such  person  may  be  proceeded  against 
under  such  enactment  or  at  common  law  or  under  this  Order,  so  that  he  be  not 
punished  twice  for  the  same  offence. 

Imp.   32  &  33  Vic.  c.  62,  §  23. 

Repeal. 
Repealing  clause.  111.  1.  The  enactments  described  in  the  third  Schedule 
are  hereby  repealed  as  from  the  commencement  of  this  Order  to  the  extent  mentioned 
in  that  Schedule.  2.  The  repeal  effected  by  this  Order  shall  not  affect :  a)  Any  thing 
done  or  suffered  before  the  commencement  of  this  Order  under  any  enactment 
repealed  by  this  Order;  nor  b)  Any  right  or  privilege  acquired,  or  duty  imposed, 
or  habUity  or  disqualification  incurred,  under  any  enactment  so  repealed;  nor 

c)  Any  fine,  forfeitvu-e,  or  other  punishment  incurred  or  to  be  incurred  in  respect 
of  any  offence  committed  or  to  be  committed  against  any  enactment  so  repealed ;  nor 

d)  The  institution  or  continuance  of  any  proceeding  or  other  remedy,  whether  under 
any  enactment  so  repealed,  or  otherwise,  for  ascertaining  any  habiUty  or  disquali- 
fication, or  enforcing  or  recovering  any  such  fine,  forfeiture,  or  punishment  as  afore- 
said. 3.  Notwithstanding  the  repeal  effected  by  this  Order,  the  proceedings  under- 
any  bankruptcy  petition,  liquidation  by  arrangement,  or  composition  with  cred- 
itors under  any  enactment  hereby  repealed,  pending  at  the  commencement  of  this 
Order,  shall,  except  so  far  as  any  provision  of  this  Order  is  expressly  appUed  to  pend- 
ing proceedings,  continue,  and  all  the  provisions  of  any  enactment  hereby  repealed, 
shall,  except  as  aforesaid,  apply  thereto,  as  if  this  Order  had  not  been  passed. 

Imp.  §  169. 

15* 
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Power  of  Governor  to  amend  this  Order  by  Ordinance.  112,  The  Governor 
may,  with  the  previous  permission  of  Her  Majesty,  signified  under  the  hand  of  one 
of  Her  Principal  Secretaries  of  State,  from  time  to  time,  as  occasion  may  require, 
and  he  may  deem  expedient,  alter  and  amend  by  Ordinance  any  of  the  provisions 
of  this  Order. 

Secretary  of  State  to  give  necessary  directions  herein.  113.  And  the  Most  Hon- 
ourable the  Marquess  of  Ripon,  K.  G.,  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  shall  give  the  necessary  directions  herein. 


Schedules. 
The  first  Schedule. 
Meeting  of  creditors. 

1.  The  first  meeting  of  creditors  shall  be  summoned  for  a  day  not  later  than  twenty-eight 
days  after  the  date  of  the  receiving  order,  unless  the  Court  for  any  special  reason  deem  it  ex- 
pedient that  the  meeting  be  summoned  for  a  later  day. 

2.  The  official  trustee  shall  summon  the  meeting  by  giving  not  less  than  seven  days'  notice 
of  the  time  and  place  thereof  in  the  Gibraltar  Chronicle  and  Official  Gazette. 

3.  The  official  trustee  shall  also,  as  soon  as  practicable,  send  to  each  creditor  mentioned 
in  the  debtor's  statement  of  affairs,  a  notice  of  the  time  and  place  of  the  first  meeting  of  cred- 
itors, accompanied  by  a  summary  of  the  debtor's  statement  of  affairs,  including  the  causes  of  his 
failure,  and  any  observations  thereon  which  the  official  trustee  may  think  fit  to  make,  but  the 
proceedings  at  the  first  meeting  shall  not  be  invalidated  by  reason  of  any  such  notice  or  summary 
not  having  been  sent  or  received  before  the  meeting. 

4.  Tha  meeting  shall  be  held  at  such  place  in  Gibraltar  as  the  official  trustee  may  appoint. 

5.  The  official  trustee  may  at  any  time  summon  a  meeting  of  creditors,  and  shall  do  so 
whenever  so  directed  by  the  Court. 

6.  Meetings  subsequent  to  the  first  meeting  shall  be  summoned  by  sending  notice  of  the 
time  and  place  thereof  to  each  creditor  at  the  address  given  in  his  proof,  or  if  he  has  not  proved, 
at  the  adfh-ess  given  in  the  debtor's  statement  of  affairs,  or  at  such  other  address  as  may  be  known 
to  the  person  summoning  the  meeting.  Provided  that  unless  the  Court  otherwise  orders,  no  no- 
tice of  such  meeting  shall  be  sent  to  any  creditor  outside  Gibraltar,  but  if  a  creditor  has  appointed 
a  general  proxy  in  Gibraltar,  notice  of  the  meeting  shall  be  sent  to  such  general  proxy. 

7.  The  official  trustee  shall  be  the  chairman  at  all  meetings  of  creditors. 

8.  A  person  shall  not  be  entitled  to  vote  as  a  creditor  at  the  first  or  any  other  meeting  of 
creditors  unless  he  has  duly  proved  a  debt  provable  in  bankruptcy  to  be  due  to  him  from  the 
debtor,  and  the  proof  has  been  duly  lodged  before  the  time  appointed  for  the  meeting. 

9.  A  creditor  shall  not  vote  at  any  such  meeting  in  respect  of  any  unliquidated  or  contin- 
gent debt,  or  any  debt  the  value  of  which  is  not  ascertained. 

10.  For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  surrenders  his  security, 
state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  w£is  given,  and  the  value  at 
which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any)  due  to 
him,  after  deducting  the  value  of  his  security.  If  he  votes  in  respect  of  his  whole  debt  he  shall 
be  deemed  to  have  surrendered  his  seciirity  xmless  the  Court  on  application  is  satisfied  that  the 
omission  to  value  the  security  has  arisen  from  inadvertence. 

11.  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a  current  bill  of  ex- 
change or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the  liability  to  him  thereon 
of  every  person  who  is  hable  thereon  antecedently  to  the  debtor,  and  against  whom  a  receiving 
order  has  not  been  made,  as  a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for 
the  purposes  of  voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof. 

12.  It  shall  be  competent  to  the  official  trustee  within  twenty-eight  days  after  a  proof 
estimating  the  value  of  a  security  as  aforesaid  has  been  made  use  of  in  voting  at  any  meeting, 
to  require  the  creditor  to  give  up  the  security  for  the  benefit  of  the  creditors  generally  on  pay- 
ment of  the  value  so  estimated,  with  an  addition  thereto  of  twenty  per  cent.  Provided,  that 
where  a  creditor  has  put  a  value  on  such  security,  he  may,  at  any  time  before  he  has  been  requir- 
ed to  give  up  such  security  as  aforesaid,  correct  such  valuation  by  a  new  proof,  and  deduct 
such  new  value  from  his  debt,  but  in  that  case  such  addition  of  twenty  per  cent,  shall  not  be  made 
if  the  official  trustee  requires  the  security  to  be  given  up. 

13.  If  a  receiving  order  is  made  against  one  partner  of  a  firm,  any  creditor  to  whom  that 
partner  is  indebted  jointly  with  the  other  partners  of  the  firm,  or  any  of  them,  may  prove  his 
debt  for  the  purpose  of  voting  at  any  meeting  of  the  creditors,  and  shall  be  entitled  to  vote 
thereat. 

14.  The  official  trustee  shall  have  power  to  admit  or  reject  a  proof  for  the  purpose  of  voting, 
bu  t  his  decision  shall  be  subject  to  appeal  to  the  Court.  If  he  is  in  doubt  whether  the  proof  of 
a  creditor  should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to  and  shall  allow 
the  creditor  to  vote,  subject  to  the  vote  being  declared  invaUd  in  the  event  of  the  objection  being 
sustained. 
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15.  A  creditor  may  vote  either  in  person  or  by  proxy. 

16.  1.  Every  instrument  of  proxy  shall  be  in  the  prescribed  form,  and  shall  be  issued  by 
the  official  trustee.  2.  Gteneral  and  special  forms  of  proxy  shall  be  sent  to  the  creditors,  together 
■with  a  notice  summoning  a  meeting  of  creditors,  and  neither  the  name  nor  the  description  of  the 
official  trustee,  or  of  any  other  person,  shall  be  printed  or  inserted  in  the  body  of  any  instrument 
of  proxy  before  it  is  so  sent. 

17.  A  creditor  may  give  a  general  proxy  to  any  person  resident  in  Gibraltar. 

18.  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  trustee,  before  the 
meeting  at  which  it  is  to  be  used. 

19.  A  creditor  may  appoint  the  official  trustee  to  act  as  his  general  or  special  proxy. 

20.  The  official  trustee  may,  with  the  consent  of  the  meeting,  or  with  the  leave  of  the 
Court,  adjourn  any  meeting  from  time  to  time  and  from  place  to  place. 

21.  A  meeting  shall  not  be  competent  to  act  for  any  purpose,  except  the  proving  of  debts, 
and  the  adjournment  of  the  meeting,  unless  there  are  present,  or  represented  thereat,  at  least 
three  creditors,  or  all  the  creditors  if  their  number  does  not  exceed  three. 

22.  If  within  a  quarter  of  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  of 
creditors  is  not  present  or  represented,  the  meeting  shall  be  adjourned  to  the  same  day  in  the 
following  week  at  the  same  time  and  place,  or  to  such  other  day  as  the  official  trustee  may  ap- 
point, not  being  less  than  seven  or  more  than  twenty-one  days. 

23.  The  official  trustee  shall  cause  minutes  of  the  proceedings  at  the  meeting  to  be  drawn 
up,  and  fairly  entered  in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be  signed  by  him. 

24.  No  person  acting  either  under  a  general  or  special  proxy  shall  vote  in  favour  of  any 
resolution  which  would  directly  or  indirectly  place  himself,  his  partner  or  employer,  in  a  posi- 
tion to  receive  any  remuneration  out  of  the  estate  of  the  debtor  otherwise  than  as  a  creditor 
rateably  with  the  other  creditors  of  the  debtor.  Any  person  so  offending  shall,  in  addition  to 
any  other  penalty  to  which  he  may  be  Uable,  be  guilty  of  contempt  of  court. 


The  second  Scfiedule. 
Proof  of  debts. 

Proof  in  ordinary  cases. 

1.  Every  creditor  shall  prove  his  debt  as  soon  as  may  be  after  the  making  of  a  receiving 
order. 

2.  A  debt  may  be  proved  by  dehvering  or  sending  through  the  post  in  a  prepaid  letter 
to  the  official  trustee  an  affidavit  verifying  the  debt. 

3.  The  affidavit  may  be  made  by  the  creditor  himself,  or  by  some  person  authorized  by 
or  on  behalf  of  the  creditor.  If  made  by  a  person  so  authorized  it  shall  state  his  authority  and 
means  of  knowledge. 

4.  The  affidavit  shall  contain  or  refer  to  a  statement  of  account  showing  the  particulars 
of  the  debt,  and  shall  specify  the  vouchers,  if  any,  by  which  the  same  can  be  substantiated.  The 
official  trustee  may  at  any  time  call  for  the  production  of  the  vouchers. 

5.  The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured  creditor. 

6.  The  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  otherwise  specially 
orders. 

7.  Every  creditor  who  has  lodged  a  proof  shall  be  entitled  to  see  and  examine  the  proofs, 
of  other  creditors  before  the  first  meeting,  and  at  all  reasonable  times. 

8.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  discounts,  but  he  shall 
not  be  compelled  to  deduct  any  discount  for  cash,  not  exceeding  ten  per  cent,  on  the  net  amount 
of  his  claim,  which  he  may  have  agreed  to  aUow  for  payment  in  cash. 

Proof  by  secured  creditors. 

9.  If  a  secured  creditor  reaUzes  his  security,  he  may  prove  for  the  balance  due  to  him,, 
after  deducting  the  net  amount  realized. 

10.  If  a  secured  creditor  surrenders  his  security  to  the  official  trustee  for  the  benefit  of 
the  creditors,  he  may  prove  for  his  whole  debt. 

11.  If  a  secured  creditor  does  not  either  reaUze  or  surrender  his  security,  he  shah,  before 
ranking  for  dividend,  state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was  given,, 
and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  receive  a  dividend  only  in  respect 
of  the  balance  due  to  him  after  deducting  the  value  so  assessed. 

12.  a)  Where  a  security  is  so  valued  the  official  trustee  may  at  any  time  redeem  it  on  pay- 
ment to  the  creditor  of  the  assessed  value ;  b)  If  the  official  trustee  is  dissatisfied  with  the  value 
at  which  a  security  is  assessed,  he  may  require  that  the  property  comprised  in  any  security  so 
valued  be  offered  for  sale  at  such  times  and  on  such  terms  and  conditions  as  may  be  agreed  on 
between  the  creditor  and  the  official  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may 
direct.  If  the  sale  be  by  pubUo  auction  the  creditor,  or  the  official  trustee  on  behalf  of  the  estate 
may  bid  or  purchase;  c)  Provided  that  the  creditor  may  at  any  time,  by  notice  in  writing,  re- 
quire the  official  trustee  to  elect  whether  he  will  or  will  not  exercise  his  power  of  redeeming  the 
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security  or  requiring  it  to  be  realized,  and  if  the  official  trustee  does  not,  within  six  months 
after  receiving  the  notice,  signify  in  ■writing  to  the  creditor  his  election  to  exercise  the  power 
he  shall  not  be  entitled  to  exercise  it;  and  the  equity  of  redemption,  or  any  other  interest  in 
the  property  comprised  in  the  security  which  is  vested  in  the  official  trustee,  shall  vest  in  the 
creditor,  and  the  amount  of  his  debt  shaU  be  reduced  by  the  amount  at  which  the  security  has 
been  valued. 

13.  Where  a  creditor  has  so  valued  his  security,  he  may  at  any  time  amend  the  valuation 
and  proof  on  showing  to  the  satisfaction  of  the  official  trustee,  or  the  Court,  that  the  valuation 
and  proof  were  made  bona  fide  on  a  mistaken  estimate,  or  that  the  security  has  diminished  or 
increased  in  value  since  its  previous  valuation ;  but  every  such  amendment  shall  be  made  at  the 
cost  of  the  creditor,  and  upon  such  terms  as  the  Court  shall  order,  unless  the  official  trustee  shall 
allow  the  amendment  without  application  to  the  Court. 

14.  Where  a  valuation  has  been  amended  in  accordance  with  the  foregoing  rule,  the  cred- 
itor shall  forthwith  repay  any  surplus  dividend  which  he  may  have  received  in  excess  of  that 
to  which  he  would  have  been  entitled  on  the  amended  valuation,  or  as  the  case  may  be,  shall 
be  entitled  to  be  paid  out  of  any  money  for  the  time  being  available  for  dividend  any  dividend 
or  share  of  dividend  which  he  may  have  failed  to  receive  by  reason  of  the  inaccuracy  of  the  ori- 
ginal valuation,  before  that  money  is  made  appUcable  to  the  payment  of  any  future  dividend, 
but  he  shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend  declared  before  the  date 
of  the  amendment. 

15.  If  a  creditor  after  having  valued  his  security  subsequently  reahzes  it,  or  if  it  is  realized 
under  the  provisions  of  Rule  12,  the  net  amount  reahzed  shall  be  substituted  for  the  amount 
of  any  valuation  previously  made  by  the  creditor,  and  shaU  be  treated  in  all  respects  as  an  amend- 
ed valuation  made  by  the  creditor. 

16.  If  a  secured  creditor  does  not  comply  with  the  foregoing  rules  he  shall  be  excluded 
from  all  share  in  any  dividend. 

17.  Subject  to  the  provisions  of  Rule  12,  a  creditor  shall  in  no  case  receive  more  than  100 
per  cent.,  and  interest  as  provided  by  this  Order. 

Proof  in  respect  of  distinct  controls. 

18.  If  a  debtor  was  at  the  date  of  the  receiving  order  hable  in  respect  of  distinct  contracts 
as  a  member  of  two  or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as  member  of  a  firm, 
the  circumstance  that  the  firms  are  iu  whole  or  in  part  composed  of  the  same  individuals,  or 
that  the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent  proof  in  respect 
of  the  contracts,  against  the  properties  respectively  liable  on  the  contracts. 

Periodical  •payments. 

19.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  and  the  receiving  order 
is  made  at  any  time  other  than  one  of  those  periods,  the  person  entitled  to  the  rent  or  payment 
may  prove  for  a  proportionate  part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or  payment 
grew  due  from  day  to  day. 

Interest. 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise,  whereon  interest 
is  not  reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the  receiving  order  and  prov- 
able in  bankruptcy,  the  creditor  may  prove  for  interest  at  a  rate  not  exceeding  five  per  cent, 
per  annum  to  the  date  of  the  order  from  the  time  when  the  debt  or  sum  was  payable,  if  the  debt 
or  sum  is  payable  by  virtue  of  a  written  instrument  at  a  certain  time,  and  if  payable  otherwise, 
then  from  the  time  when  a  demand  in  writing  has  been  made  giving  the  debtor  notice  that  in- 
terest wiU  be  claimed  from  the  date  of  the  demand  until  the  time  of  payment. 

21.  Where  a  debt  has  been  proved  against  a  debtor's  estate  and  such  debt  includes  in- 
terest, or  any  pecuniary  consideration  in  Ueu  of  interest,  such  interest  or  consideration  shall, 
for  the  purposes  of  dividend,  be  calculated  at  a  rate  not  exceeding  five  per  cent,  per  annum, 
without  prejudice  to  the  right  of  a  creditor  to  receive  out  of  the  estate  any  higher  rate  of  in- 
terest to  which  he  may  be  entitled  after  all  the  debts  proved  in  the  estate  have  been  paid  in  full. 

Debt  payable  at  a  future  time. 

22.  A  creditor  may  prove  for  a  debt  not  payable  when  the  debtor  committed  an  act  of 
bankruptcy  as  if  it  were  payable  presently,  and  may  receive  dividends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  at  the  rate  of  five  per  cent,  per  annum  com- 
puted from  the  declaration  of  a  dividend  to  the  time  when  the  debt  would  have  become  payable, 
according  to  the  terms  on  which  it  was  contracted. 

Admission  or  rejection  of  proofs. 

23.  The  official  trustee  shall  examine  every  proof  and  the  grounds  of  the  debt,  and  in 
writing  admit  or  reject  it,  in  whole  or  in  part,  or  require  further  evidence  in  support  of  it.  If 
he  rejects  a  proof  he  shall  state  in  writing  to  the  creditor  the  grounds  of  the  rejection. 

24.  If  the  official  trustee  thinks  that  a  proof  has  been  improperly  admitted,  the  Court  may, 
at  any  time,  on  the  apphcation  of  the  official  trustee  after  notice  to  the  creditor  who  made  the 
proof,  expunge  the  proof  or  reduce  its  amount. 
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25.  If  a  creditor  is  dissatisfied  with  the  decision  of  the  official  trustee  in  respect  of  a  proof, 
the  Court  may,  on  the  application  of  the  creditor,  reverse  or  vary  the  decision. 

26.  The  Court  may  also  expunge  or  reduce  a  proof  upon  the  application  of  a  creditor  if 
the  official  trustee  declines  to  interfere  in  the  matter,  or,  in  the  case  of  a  composition  or  scheme, 
upon  the  appUcation  of  the  debtor. 

27.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  official  trustee  may  ad- 
minister oaths  and  take  affidavits. 


The  third  Schedule. 
Enactments  repealed. 


Enactment. 

Subject-matter. 

Extent  of  Repeal. 

No.  6  of  1832. 

An  Ordinance  to  put  in  force  in  Gibraltar  the  laws 

of  England  relating  to  Insolvent  Debtors 

The  whole. 

No.  3  of  1850. 

An  Ordinance  to  amend  the  law  relating  to  Bank- 
rupts in  Gibraltar,  and  to  put  in  force  in  Gibraltar 
part  of  a  certain  Aet  of  Parliament  intituled  "An 
Act  to-  amend  and  consolidate  the  law  relating  to 

Bankrupts" 

The  whole. 
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Introduction. 


General  history  and  government. 

The  Maltese  islands,  lying  in  the  centre  of  the  Mediterranean,  about  half-way 
between  GUbraltar  and  Egypt,  and  only  55  miles  south-west  of  Cape  Pachinua  in 
Sicily,  consist  of  three  chief  islands,  Malta,  Gozo  and  Comino.  The  capital  of  the 
group  is  Valletta  on  the  island  of  Malta,  which  is  by  far  the  most  important  of  the 
three  islands.  These  have  been  a  centre  of  civilization  and  commerce  from  the 
earliest  tijnes,  and  interesting  remains  of  considerable  importance  attest  to  their 
flourishing  conditions  in  prehistoric  epochs,  and  notably  during  the  Stone  Age. 
Situated  as  they  are,  a  precious  link  between  Italy  and  the  Northern  shores  of  Africa, 
between  the  East  and  the  West,  they  have  invariably  followed  the  fortunes  of  the 
great  powers  which,  ia  succession,  have  held  dominion  over  the  great  Midland  Sea, 
Thus  after  having  been  important  trading  stations  in  the  hands  of  the  Phoenicians 
and  the  Greeks,  they  became  for  the  Carthaginians  a  precious  basis  of  support 
for  their  armies  ia  Sicily  during  the  Punic  wars ;  a  strong  military  post  and  an  impor- 
tant port  of  call  in  Roman  times ;  the  key  of  the  advanced  position  of  the  Moslems 
at  the  time  of  their  incursions  into  Southern  Europe;  fortified  strongholds  under 
the  Normans,  the  Angoins,  the  Spaniards;  perhaps  the  most  important  fortress 
of  Christendom  under  the  rule  of  the  Knights  Hospitallers;  an  indispensable  liak 
in  the  chain  of  Napoleon's  scheme  of  Eastern  Empire ;  and  finally  in  British  hands, 
one  of  the  chief  naval  stations  of  the  world,  commanding  the  commercial  route 
from  Europe  to  the  East.  With  such  a  splendid  historical  record  the  importance 
and  interest  of  the  islands  can  hardly  be  overrated. 

Nothing  whatever  is  known  of  their  history  before  the  rise  of  Phoenician  power 
and  commerce  in  the  Mediterranean  about  B.  C.  1200,  and  very  little  during  that 
and  the  successive  periods  of  Greek,  Carthaginian,  Roman,  Gothic,  and  Byzantine 
rule  up  to  the  Moslem  conquest  in  A.  D.  870.  But  the  importance  of  the  Punic  rule 
of  Tyre  first,  and  of  its  colony  Carthage  later,  must  have  been  of  a  very  primary 
kind  as  the  origin  of  the  lower  classes  of  the  population  is  essentially  Punic,  and  so 

*)  This  is  an  official  compilation.  Some  of  the  years  have  not  been  published.  Containa 
the  Italian  and  English  texts. 
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has  the  backbone  of  the  language  remained ,  notwithstanding  countless  and  impor- 
tant influences,  to  the  present  day.  Greek  colonists  were  occupying  the  central 
part  of  the  chief  island  as  early  as  700  B.  C.  though  the  coast  continued  for  some 
time  later  in  the  hands  of  the  Phoenicians  i).  From  this  point  onward,  with  scarce 
a  break  in  their  historical  record,  the  islands  seem  to  have  followed  the  fate  of  the 
neighbouring  island  of  Sicily.  They  became  the  seat  of  a  Doric  2)  or  as  other  histo- 
rians say,  of  an  Ionian  colony^),  and  continued  as  such  until  their  conquest  by  the 
Carthaginians  in  480  B.  C,  who  held  them  imder  their  rule  imtil,  during  the  Punic 
wars,  they  fell  into  the  hands  of  the  Consul  Titus  Sempronius  Gracchus  and  became 
a  Roman  province*).  It  was  during  the  Roman  rule,  and  precisely  in  A.  D.  60,  that 
St.  Paul  was  shipwrecked  on  the  chief  island  and  converted  a  part  of  its  iohabitants 
to  Christianity.  From  A.  D.  117  to  138,  the  islands  were  a  Roman  municipality 
the  local  administration  being  in  the  hands  of  a  Senate  called  Curia,  and  justice  was 
administered  by  four  judges  who  were  appointed  during  each  year.^)  They  fell  pro- 
bably into  the  power  of  the  Vandals  in  455,  at  the  close  of  the  Roman  Empire,  and 
later  on  perhaps  of  the  Goths,  though  no  contemporary  historian  makes  mention 
of  the  fact ;  at  any  rate  we  find  them  shortly  afterwards  forming  part  of  the  Eastern 
Empire  vmder  Justinian^).  In  870,  after  a  very  obscure  period  of  history,  they  were 
conquered  by  the  Arabs,  who  were  already  settled  in  Sicily  and  became  politically 
dependent  upon  that  island. 

The  Arab  domination,  though  it  lasted  only  about  200  years,  must  have  been 
of  a  very  thorough  nature;  it  has  left  indehble  traces  on  the  laws,  the  customs, 
and  the  language  of  the  inhabitants.  Maltese,  though  Punic  in  origin,  is  nowadays 
very  like  an  Arab  dialect,  as  about  70  per  cent  of  its  words  can  directly  or  indirectly 
be  traced  to  Arabic  sources.  In  1090,  Count  Roger  of  Normandy,  who  had  already 
conquered  Sicily  and  wrested  it  from  the  Moslems,  laid  siege  to  Malta,  the  Arabs 
sought  for  peace,  which  was  granted  them  on  condition  that  they  should  free  all 
Christian  slaves  and  pay  a  tribute  to  the  Count,  lending  him  further  assistance  in 
time  of  war;  but  the  islands  continued  imder  Moslem  rule  until  1120,  when  the  Nor- 
mans seized  them  and  held  them  as  a  dependency  of  Sicily.  The  line  of  Count  Roger 
became  extinct  in  1194,  and  the  islands  together  with  Sicily  passed  to  the  Hohen- 
staufens,  and  after  these  to  Charles  of  Anjou,  in  1266.  After  the  fall  of  French  power 
in  Sicily,  the  islands  following  the  fate  of  Sicily,  whose  customs  and  laws  they  had 
adopted,  were  ruled  over  by  the  Aragonese  (1283 — 1410),  and  later  on  by  the  Cas- 
tiUans  (1472 — 1516).  The  Castilian  male  hne  having  become  extinct  in  1516,  the 
islands  passed  through  his  mother,  to  Charles  V,  who  in  1530,  ceded  them  to  the 
Order  of  the  Knights  of  St.  John. 

The  Order  of  Saint  John,  of  Jerusalem,  or  of  the  Knights  Hospitallers,  origi- 
nated in  1085,  when  a  Hospital  for  Pilgrims  was  founded  in  the  Holy  Land,  and  its 
care  entrusted  to  monks  whose  patron  saint  was  John  the  Baptist.  The  rector  of 
this  institution  gradually  severed  his  connection  with  the  same  and  founded  a  rule 
of  his  own;  while  his  immediate  successor  drew  up  and  consoUdated  the  statutes  of 
the  new  Order,  which  were  sanctioned  by  Pope  CaUistus  II.  The  power  of  the  Order 
continued  slowly  to  increase  until  it  had  branches  and  priories  throughout  the  whole 
of  Christendom.  It  distinguished  itseK  greatly  during  the  Crusades  and  was  ever 
foremost  in  the  struggle  of  Christians  against  Moslems.  After  the  fall  of  Palestine 
into  the  hands  of  the  Turks  the  Knights  removed  to  Cyprus,  thence  to  Rhodes, 
whence  they  were  driven  after  a  terrible  struggle,  and  finally  to  Malta.  It  was  under 
their  rule  that  the  islands  became  famous  throughout  Europe.  In  1565  the  Knights, 
supported  gallantly  by  the  islanders,  held  at  bay  and  at  last  defeated  an  immense 
Turkish  Armada,  and  thus  saved  Southern  Europe  from  the  horrors  of  a  Moslem 
invasion.   The  first  Grand  Master  of  the  Order  to  rule  over  the  island  was  ViUiers 


1)  Diodorus  Siculus  (Bibl.  His.  5)  says  that  the  Phoenicians  used  Malta  aa  a  refuge  for  their 
ships  "in  refugium,  eo  quod  et  portubus  commoda,  et  in  Medio  Mari  sit  sita".  —  ^)  Vassallo, 
G.  A.,  Storia  di  Malta,  Chap.  II.  —  3)  Heeren,  Ancient  Nations  of  Africa — Carthaginians,  Chap.  III. 
—  *)  A.  Lelybeo  consul  Titus  Sempronius  in  insulam  Melitam,  quae  a  Carthaginiensibus  tene- 
batur,  traiecit.  Advenienti,  Amilcar  Gisconis  filius,  praefectus  presidii  cum  Gaulo  minus  duobus 
millibus  militum,  oppidimique  cum  insula  traditur.  (Livy  XXI,  51).  —  ^)  Cicero  in  his  oration 
"In  Verrem"  IV  thus  refers  to  the  island  "Insula  est  Melita,  judices,  satis  lato  a  Sicilia  mari 
periculosoque  disjuncta,  in  qua  est  eodem  nomine  oppidum".  .  .  —  ')  Procopius  (De  Bello 
Vandalico  I)  narrating  Belisarius  expedition  mentions  "Classem  advertunt  ad  Gaulum  et 
Melitam  insulas". 
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de  I'Isle-Adam  (1530 — 1534).  The  following  in  order  of  time  were  Grand  Masters 
of  the  Order  during  its  dominion  over  the  island:  Pietro  del  Ponte  (1534 — 1535); 
Desiderio  de  Saint  Gaille,  who  died  on  his  way  to  Malta  in  1536;  Giovanni  d'Omedes 
(1536—1553) ;  Qaudio  de  la  Sengle  (1553—1557) ;  Giovanni  de  la  Valette  (1557  to 
1568),  who  obtained  the  great  victory  over  the  Moslems  in  1565;  Pietro  del  Monte 
(1568—1572);  Giovaimi  de  la  Cassieres  (1572—1581);  Ugone  Verdala  (1582—1595); 
Martmo  Garces  (1595—1601);  Alofio  de  Wignacourt  (1601—1622);  Luigi  Mendes 
Vasconcelles  (1622—1623);  Antonio  De  Paule  (1623—1636);  Giovanni  Paolo  de 
Lascaris  (1636—1657);  Martino  de  Redin  (1657  —1660);  Nicola  Cottoner  (1660  to 
1680);  Gregorio  Caraffa  (1681—1690);  Adriano  de  Wignacourt  (1690—1697);  Rai- 
mondo  PereUos  (1697—1720);  Marc'  Antonio  Zondadari  (1720—1722);  Antonio 
Manoel  de  Vilhena  who  issued  the  Manoel  Code  of  Laws  (1722 — 1736);  Raimondo 
Despnig  (1736 — 1741);  Emmanuele  Pinto  (1741 — 1773);  Francisco  Ximenes  (1773  — 
1775);  Emmanuele  Rohan,  who  issued  the  Code  Rohan  in  which  all  previous  legis- 
lation and  statutes  were  gathered  together  (1775 — 1797).  The  last  Grand  Master 
was  Ferdinand  Hompesch  who  had  to  suiTender  to  Napoleon  Bonaparte,  while  the 
latter  as  General  of  the  French  Republic  was  proceeding  to  Egypt  in  1798. 

The  island  remained  but  Uttle  time  under  French  rule ;  the  inhabitants  rose  against 
the  garrison  and,  helped  by  the  English  and  the  Neapohtans,  obhged  the  R'ench 
troops  to  retreat  into  Valetta.  Cut  off  from  all  assistance  and  supphes,  hemmed  in 
by  the  Maltese  and  their  aUies  after  having  held  out  vahantly  for  nearly  two  years, 
the  French  under  General  Vaubois,  surrendered  and  the  island  till  1813  was  under 
the  protectorate  of  Great  Britain.  By  the  treaty  of  Amiens  (1813),  according  to  the 
wishes  of  the  population,  the  islands  were  handed  over  by  the  European  Powers 
to  Great  Britain. 

The  history  of  the  islands  under  British  rule  is  essentially  a  happy  one.  Progress 
is  in  evidence  in  aU  branches  of  civil  life.  Malta  has  become  a  harbour  of  the  first 
importance  and  its  trade  has  been  steadily  increasing  since  the  opening  of  the  Suez 
Canal.  Its  legislation  has  been  almost  thoroughly  revised  and  reforms  of  many 
kinds  have  been  introduced.  The  government  of  the  island  has  been  subject  to 
many  vicissitudes.  A  constitution  was  first  granted  in  1849  and  a  Legislative  Council 
was  established  which  gave  its  advice  on  proposed  reforms  and  on  legislation :  but 
the  executive  power  remained  entirely  vested  in  the  hands  of  the  Governor  of  the 
island  until  1881,  when  an  Executive  Council  composed  of  Government  officials 
was  instituted.  By  the  Constitution  of  1887  these  elected  members  of  the  legisla- 
tive coimcil  to  be  chosen  by  the  Governor  were  to  sit  in  the  Executive  Council. 
At  the  present  moment  the  Government  is  administered  by  a  Governor  assisted  by 
an  executive  council  consisting  of  eleven  official  and  two  unofficial  members,  and  by  a 
legislative  council  called  the  Council  of  Government  composed  of  ten  official  and 
eight  elected  members. 

History  of  Maltese  legislation. 

A  Maltese  legislation  proper  did  not  exist  previous  to  the  cession  of  the  islands 
by  Charles  V  to  the  Knights  Hospitallers  in  1530.  Before  that  date,  the  islands 
had  been  subject  to  the  laws  and  custom  of  each  conquering  nation  which  in  timi 
had  held  dominion  over  them.  Roman  law,  however,  if  we  except  the  brief  period 
of  Moslem  rule,  had  been  prevalent,  in  one  form  or  another,  ever  since  the  Roman 
conquest  in  B.  C.  216;  for  Roman  law,  modified  by  the  legislation  of  the  Byzantme 
Emperors  and  by  that  of  the  German  tribes  who  had  settled  in  Southern  Europe, 
was  the  law  of  Sicily  to  which  the  island  of  Malta  pohtically  belonged.  The  Knights  Hos- 
pitallers were  the  first  to  introduce  a  legislation,  which  was  only  in  force  on  the 
islands,  and  which  though  thoroughly  based  on  Roman  law,  and  mainly  derived 
from  Sicily,  stiU  presents  various  characteristics  that  entitle  it  to  be  considered  as 
a  legislation  proper.  These  laws  were  promulgated  by  the  Grand  Masters  by  means 
of  statutes  which  bear  different  titles  such  as  "Pandectae",  "Ordinationes",  "Sta- 
tuti",  "Bandi",  "Commandamenti",  "Costituzioni",  "Prammatiche",  and  are  dis- 
tinguished from  each  other  by  the  name  of  the  Grand  Master  under  whom  they  were 
issued.  The  early  ones  appeared  in  Latin,  but  from  the  opening  of  the  seventeenth 
century,  and  even  a  little  before,  they  were  constantly  drawn  up  in  Italian,  which 
tongue  became  the  legal  language  of  the  islands.  The  first  statutes  of  Commercial 
Law  known  as  the  "Consolato  del  mare"  of  PereUos  appeared  in  1697;  they  are 
chiefly  maritime  in  character  and  are  derived  from  the  maritime  laws  of  Barce- 
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lona  and  Messina.  In  1723  the  then  Grand  Master  of  the  Order— Manoel  de  Vilhena — 
repeated  all  previous  statutes  and  issued  a  collection  of  laws  entitled  "Leggi  e 
costituzioni  Prammaticali"  including  many  mercantile  and  some  commercial  dis- 
positions taken  from  the  famous  Ordinances  of  Louis  XIV  (1673  and  1681).  But 
the  honour  of  having  codified  the  entire  hody  of  Maltese  law  fell  to  a  later  Grand 
Master,  De  Rohan,  who  in  1784,  following  the  example  of  many  sovereigns  of  the 
Italian  states,  published  the  "Diritto  Municipale  di  Malta"  ia  seven  books.  Com- 
mercial law,  however,  remained  more  or  less  as  it  had  been  fixed  by  PereUos  and 
amended  by  Manoel. 

During  the  brief  period  of  French  occupation  (1798 — 1800),  the  commercial 
laws  of  the  Republic  were  in  force;  under  the  British  Protectorate,  with  some 
modifications,  the  Municipal  laws  of  Rohan  continued  to  be  the  law  of  the  land. 
But  important  legislative  reforms  soon  began  after  1813  under  British  rule.  In 
1815  were  promulgated  laws  relative  to  procedure  in  bankruptcy,  and  in  1846  Ordi- 
nance I  of  that  year,  also  deaUng  with  bankruptcy.  These  were  followed  by  Ordi- 
nance Xni  of  1857,  entitled  "To  amend  and  consoUdate  certain  laws  relative  to 
trade  and  traders" ,  which  is  the  statute  commercial  law  now  actually  in  force  in 
the  islands.  Ordinances  XV,  XVI,  XVII,  XVIII,  XIX,  of  1858  deal  with  mercan- 
tile law,  which  is  further  regulated  by  the  British  Merchant  Shipping  Act  in  so 
far  as  it  is  apphcable  to  the  Colonies.  A  Code  of  Laws  of  Organization  and  Civil 
Procedure  appeared  in  1855  and  has  been  modified  by  many  successive  ordinances : 
as  it  is  at  the  present  day  it  governs  also  commercial  procedure.  A  Code  of  Civil  Law 
appeared  in  1868,  Ordinance  VII  of  that  year,  and  an  Ordinance  on  personal  law 
in  1871.  The  Criminal  laws  now  in  force  were  promulgated  in  1854,  and  the  law  has 
received  many  modifications  from  that  date  to  the  present  day. 

Law  in  force. 

Malta  became  British  in  1813  by  the  treaty  of  Amiens,  and  the  law  then  existing 
continued  to  be  in  force  until  altered  or  repealed  by  the  new  sovereign.  The  law 
in  force  in  Malta  is  that  enacted  by  the  Governor  of  the  island,  with  the  advice  and 
consent  of  the  legislative  council.  The  Crown  has  power  to  legislate  by  Order  in 
Council.  To  this  law  aU  persons  under  the  jurisdiction  of  the  island  are  subjected.  The 
law  of  England  is  not  in  force  in  the  islands,  save  where  it  has  been  specifically  in- 
troduced in  its  legislation,  as  is  the  case  with  the  Merchant  Shipping  Act.  The  exist- 
ing commercial  statute  law  is  the  Ordinance  XIII  of  1857.  That  Ordinance  is  by  no 
means  exhaustive,  and  the  Maltese  tribunals  supply  its  deficiencies  by  numerous 
decisions,  in  which  they  generally  inspire  themselves  by  the  customs  and  usages  of 
the  countries  with  wMeh  the  islands  have  greater  commercial  intercourse.  The 
existing  legal  system  in  Malta  being  chiefly  based  on  the  French  Code,  recourse  is 
often  had  to  these  laws.  The  decisions  of  the  Tribunals  are  not  law  however;  they 
do  not  absolutely  bind  other  judges,  though  they  are,  as  a  rule,  followed. 

Courts  and  procedure. 

Organization  of  Courts.  The  Courts  of  Justice  of  the  island  of  Malta  are  divided 
into  two  classes:  Superior  and  Inferior  Courts.  The  superior  courts  include  the 
Civil  Court  (First  and  Second  HaUs)  the  Commercial  Court,  the  Court  of  Appeal 
and  the  Criminal  Court;  the  Inferior  Courts  are  the  Courts  of  Magistrates  and  of 
Judicial  PoHce.  The  Civil  Court  (First  HaU)  takes  cognisance  of  aU  civil  cases,  i.  e., 
of  all  cases  in  which  the  Commercial  Court  is  not  competent.  Civil  claims  not  exceed- 
ing £5  are  however  within  the  competency  of  the  Inferior  Courts.  The  Civil  Court 
(Second  Hall)  is  merely  a  Court  of  voluntary  jurisdiction.  From  decisions  of  the 
CivU  and  the  Commercial  Courts  there  lies  an  appeal  before  the  Court  of  Appeal; 
and  from  the  Court  of  Appeal  in  cases  of  more  than  £500  there  lies  an  appeal 
before  the  King  in  Council. 

The  Commercial  Court  has  a  general  jurisdiction  over  the  whole  island  of  Malta 
and  its  dependencies ;  any  action  in  law  of  a  commercial  nature  must  be  brought 
before  it.  However,  notwithstanding  the  general  jurisdiction  of  the  Commercial  Court 
over  aU  claims  of  a  commercial  nature  even  not  exceeding  £5,  there  are  three  orders  of 
cases  under  £5,  which  fall  within  the  jurisdiction  of  the  Inferior  Courts,  namely :  a)  Cases 
in  which  the  sale  of  goods,  imported  or  otherwise,  to  retailers  is  in  question  — 
such  cases,  accordiag  to  law  are  to  be  considered  of  a  civil  nature;  b)  Actions  by 
seamen  against  masters  or  owners  of  ships  for  the  recovery  of  wages;  c)  Claims 
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for  payment  of  lease  of  pontoons  or  boats  notwithstanding  that  they  may  have  been 
employed  in  commercial  operations.  (Arts.  62  and  63,  Laws  of  Organization  and 
Civil  Procedure).  This  competence  of  the  Inferior  Courts  is  not  exclusive  inasmuch 
as  a  decision  of  the  Commercial  Court  of  23rd  March  1895  (In  re  Pace  v.  Borda)  has 
laid  down  that  in  such  cases,  even  when  under  £5,  the  Commercial  Court  has  a 
concurrent  jurisdiction.  So  that  the  rule  may  be  laid  down  that  the  competency 
of  the  Commercial  Court  extends  to  all  actions  of  a  commercial  nature  without  any 
consideration  of  value. 

Persons  under  Jurisdiction  of  the  Malta  Commercial  Court.  The  laws  of  Orga- 
nization and  CivQ  Procedure  (Art.  749)  which  are  also  appMcable  to  commercial 
procedure,  designate  the  persons  who  in  controversies  of  a  commercial  nature  are 
subject  to  the  jurisdiction  of  the  Malta  Commercial  Court  viz:  1.  All  His  Majesty's 
subjects  bom  or  naturaUzed  Maltese  or  those  who  by  some  Act  of  the  Government 
of  the  island  have  been  granted  the  right  of  citizenship  until  such  time  as  they 
shall  not  have  fixed  their  abode  elsewhere;  2.  Any  person  domiciled  in  these 
islands;  3.  Any  person  even  not  domiciled  in  the  island  when  the  case  rests  on 
objects  situated  in  the  island  or  there  existing;  4.  Those  persons  who  having 
fled  from  the  country  in  which  they  were  domiciled  have  not  yet  fixed  a  domicile 
elsewhere  whenever  they  are  found  in  these  islands;  5.  Persons  who  have  con- 
tracted any  obUgation  in  the  islands  in  so  far  as  claims  regarding  such  obUgations 
are  in  question  and  provided  that  they  be  present  in  the  islands ;  6.  Persons  who 
have  contracted  obUgations  even  in  foreign  countries  but  under  the  imderstanding 
that  such  obUgations  were  to  be  carried  out  in  the  island,  or  who  have  contracted 
obUgations  of  such  a  nature  as  must  necessarily  be  carried  out  in  the  islands,  pro- 
vided always  that  they  be  present  in  the  islands;  7.  Any  person  against  whom  a 
British  subject  may  have  a  claim  when  the  sentence  can  be  executed  in  the  island, 
i.  e.,  when  the  defendant  has  goods  or  property  in  the  island;  8.  Persons  who 
have  become  defendants  in  a  case  in  which  they  were  plaintiffs  or  who  are  cited  in 
a  case  connected  with  the  one  promoted  by  themselves. 

Procedure  in  Commercial  Cases.  Commercial  Cases  are  brought  forward  by 
means  of  a  writ  of  citation  issued  by  the  plaintiff  against  defendant.  When  the 
case  comes  on  before  the  Commercial  Court,  which  is  presided  over  by  a  Judge, 
the  defendant  presents  his  statement  of  claim  in  answer  to  the  claims  of  the  plain- 
tiff. In  the  absence  of  both  parties  a  case  is  dismissed.  If  the  defendant  only  appears 
he  may  ask  that  the  plaintiff's  claim  be  rejected  with  costs.  In  the  absence  of  the 
defendant  the  case  is  carried  on  according  to  the  law,  and  may  be  decided  not- 
withstanding such  absence.  The  proceedings  before  the  Court  of  Appeal  when  an 
appeal  Ues  from  the  Commercial  Court  are  opened  by  a  petition  of  Appeal  on  the 
part  of  the  appellant  to  which  the  appeUee  answers  by  means  of  a  writ  of  reply.  The 
sentence  can  be  carried  out  two  days  after  it  has  been  pronounced. 


Statutes^). 


The  Commercial  Statute  in  force  is  Ordinance  XIII  of  1857.  The  original  is 
drawn  up  in  ItaUan  which  is  the  legal  language  of  the  law  courts,  but  an  English 
translation  is  affixed  to  it^).  It  is  divided  into  eleven  titles  and  some  titles  are  sub- 
divided into  sections. 

The  following  is  the  subject  matter  of  the  Ordinance:  Title  I.  Of  Traders  and 
Acts  of  Trade.  Title  II.  Of  the  Books  of  Traders.  Title  HI.  Of  Brokers.  Title  IV. 
Of  the  Borsa  di  Commercio  or  Exchange.  Title  V.  Of  Partnership.  Title  VI.  Of 
Factors.  Title  VH.  Of  Agents.  Title  VIII.  Of  Bills  of  Exchange,  Cheques  and  Pro- 
missory Notes.  Title  IX.  Of  Bankruptcy.  Title  X.  Of  Prescriptions.  Title  XI.  Of 
the  competence  of  the  Commercial  Court 

Title  I.    Of  Traders  and  Acts  of  Trade. 

Persons  and  acts  contemplated.  1.  The  commercial  law  contemplates  traders 
and  acts  of  trade  done  by  any  person,  even  though  the  same  be  not  a  trader. 

Traders  are  subject  to  commercial  law  only  in  so  far  as  their  business  as  such  is  in  question. 
A  merely  civil  act,  though  done  by  a  trader  remains  subject  to  civil  law;  however,  all  acts  of  tra- 

1)  As  in  force  1st  January,  1912.  —  2)  The  official  text  of  Ordinance  XTTT  of  1857  is 
Italian;  I  cite  here  from  the  pfficial  English  translation  which  accompanies  the  original. 
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ders  in  any  way  connected  with  business  are,  until  proof  to  the   contrary,    considered  to  be 
of  a  commercial  nature.  Art.   318. 

Traders.  2.  All  persons  habitually  occupying  themselves  in  the  exercise  of 
acts  of  a  trade  as  a  profession  are  traders. 

Acts  of  trade.  3.  Each  of  the  following  is  deemed  to  be  an  act  of  trade :  1.  Every 
purchase  of  goods  or  of  merchandize  for  re-sale,  whether  in  kind,  or  after  being 
worked  and  manufactured,  or  for  the  purpose  of  letting  out  for  hire ;  2.  Every  under- 
taking of  manufacture,  of  commission,  of  conveyance,  of  supply  or  provision,  of 
commercial  agency  of  sale  by  auction,  of  public  exhibition;  3.  Every  operation 
of  exchange,  or  of  banking  or  of  brokerage;  4.  Every  operation  of  a  public  bank; 
5.  Every  transaction  in  a  bill  of  exchange  or  in  a  promissory  note  payable  to  order 
or  bearer:  6.  Every  remittance  of  money  from  one  place  to  the  other;  7.  Every  under- 
taking for  ship-building,  every  purchase  and  every  sale  of  one  or  more  vessels; 
8.  Every  maritime  adventure;  9.  Every  furniture  and  every  sale  of  furniture,  tackle 
or  victualling  stores  for  vessels ;  10.  Every  transaction  in  regard  to  freighting  or  to 
a  loan  on  bottomry;  11.  Every  agreement  and  every  contract  for  wages  and  stipends 
of  the  crew  of  a  vessel,  and  every  engagement  of  a  seaman  or  of  seamen  to  serve  on 
board  of  any  merchant  vessel,  and  any  other  contract  relating  to  maritime  trade; 
12.  Every  contract  of  insurance. 

The  Ordinance,  following  Italian  precedents  in  legislation,  does  not  define  "An  act  of  trade'', 
but  gives  a  list  of  such  acts.  Any  act,  however,  though  not  specifically  mentioned  by  the  Ordin- 
ance falls  within  the  Ordinance  if  it  be  of  a  commercial  nature.  But  all  transactions  relating  to 
building  and  construction  of  houses,  though  elements  of  gain  and  speculation  be  in  evidence 
have  been  loniformly  considered  of  a  civil  nature  in  our  legislation.  Further  an  act  may  be  of 
a  commercial  nature  for  one  of  the  parties  and  of  a  civil  nature  for  the  other.  The  idea  of  specu- 
lation or  gain  is  what  generally  distinguishes  a  commercial  from  a  civil  act.  Thus,  the  shopman 
in  selling  goods  is  doing  a  commercial  act;  the  buyer  (unless  he  intends  re-selling  for  gain)  a 
merely  civil  act.  In  such  cases  if  the  shopman  were  to  sue  the  buyer  the  case  would  be  of  a  civil 
nature  and  come  before  a  civil  court ;  if,  on  the  other  hand,  the  buyer  were  to  sue  the  shopman, 
the  case  being  of  a  commercial  nature,  before  the  Conmiercial  Court. 

What  obligations  are  commercial  matters.  4.  AH  obligations  arising  from  col- 
lision of  vessels,  from  assistance  afforded  or  from  salvage  in  cases  of  shipwreck 
running  aground  or  abandonment,  from  jetsam  or  from  avarage  are  likewise  com- 
mercial matters. 

Qualification  of  a  trader.  5.  Any  party  legally  capable  of  entering  into  con- 
tracts who  is  not  by  rule  precluded  from  trading  can  be  a  trader. 

By  Art.  670  of  Ordinance  VII  of  1868  the  following  persons  are  incapable  of  entering  into  a 
contract:  1.  Minors,  2.  Persons  interdicted  or  disabled,  3.  Married  women,  4.  And  generally  all 
those  to  whom   the  laws  forbids  certain  determined  contracts. 

Minors  can  trade.  6.  Minors  whether  male  or  female  having  completed  their 
sixteenth  year  can  be  traders  and  shall  be  considered  as  being  of  fuU  age  in  so  far 
as  regards  the  obligations  contracted  by  them  for  purposes  of  trade;  1.  Provided 
they  for  that  purpose  have  personally  received  authority  from  their  respective 
fathers  through  a  pubHc  deed  registered  in  the  Commercial  Court;  2.  Or  in  cases 
where  the  father  is  dead,  interdicted,  or  absent,  provided  they  have  been  duly  autho- 
rized by  the  Judge  of  the  Commercial  Court.  The  authorization  to  trade  can  be  a 
general  authorization  or  a  special  one :  and  to  safeguard  bona  fide  third  parties  the 
deed  of  authorization  is  registered  in  the  Commercial  Court. 

Minors  exempt  from  formalities.  7.  Traders,  being  minors  and  duly  autho- 
rized, as  aforesaid  can  by  reason  of  their  trade  bind,  hypothecate,  and  even  aUenate 
property  without  any  of  the  formaUties  prescribed  by  Civil  Law. 

Case  of  minors  not  traders.  8.  The  provisions  of  Art.  6  and  7.  are  apphcable 
to  minors  not  being  traders  with  respect  to  such  acts  as  are  above  declared  to  be 
acts  of  trade. 

Married  women  can  trade.  9.  A  married  woman  can  carry  on  trade  in  virtue 
of  the  simple  consent  of  her  husband  whether  expressed  or  implied. 

The  consent  of  the  husband  shall  be  deemed  to  have  been  given  in  all  cases 
where  the  trade  is  publicly  or  notoriously  carried  on,  provided  that  the  husband 
shall  not  have  intimated  his  dissent  by  a  declaration  made  through  a  public  act, 
registered  in  the  Commercial  Court  and  published  by  means  of  a  notice  in  the  Borsa 
di  Commercio,  in  the  Government  Gazette,  and  in  some  other  periodical  paper. 

If  the  husband  is  unable  to  give  his  consent  to  the  effect  that  his  wife  can 
carry  on  trade,  or  when  both  are  minors,  it  is  requisite  that  the  wife  in  order  to 
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be  able  to  carry  on  trade  shall  obtain  the  authority  of  the  Judge  of  the  Com- 
mercial Coui-t. 

In  cases  where  the  husband  and  wife  are  lawfully  separated,  if  the  husband  re- 
fuses to  give  his  consent,  whether  express  or  impUed,  the  wife  shall  not  be  allowed  to 
carry  on  trade  except  by  an  authority  to  be  granted  by  a  sentence  of  the  Commer- 
cial Court. 

Power  of  married  women.  10.  If  a  married  woman  carries  on  trade  pubhcly 
with  the  husband's  consent,  whether  express  or  impUed,  she  can  without  his  autho- 
rity bind  herself  as  regards  her  trade  and  in  this  case  she  binds  her  husband  as  regards 
their  common  property. 

A  married  woman  shaU  not  be  considered  as  pubhcly  carrjdng  on  trade,  if  the 
exercise  of  such  trade  is  restricted  to  the  selling  by  retail  of  the  goods  of  her  husband's 
trade. 

Married  women  authorized  to  trade  are  in  every  case  placed  on  the  same  basis  as  other  mer- 
chants, with  this  important  difference,  that  they  are  not  subject  to  arrest  for  debts  as  male  traders 
are  (Art.  387,  Code  of  Procedure).  Further,  according  to  Civil  Law  married  women  are  disabled 
from  entering  into  contracts  without  the  husband's  consent  or  that  of  the  competent  Court; 
but  when  a  woman  has  been  tacitly  or  expressly  authorized  to  trade  such  a  disability  does  not 
hold  good.  Obligations  contracted  by  a  married  woman  not  only  bind  her  private  property  but 
also  such  as  may  be  in  common  between  husband  and  wife:  as  by  Civil  Law  (Art.  1024).  "A 
marriage  celebrated  in  this  island  produces  ipso  facto  between  husband  and  wife  community  of 
acquisitions,  in  the  absence  of  an  agreement  to  the  contrary  by  a  public  act." 

Authority  to  trade  can  be  revoked.  11.  An  authority  granted  to  a  minor  by  his 
father  to  carry  on  trade,  or  the  husband's  consent  to  the  wife  for  that  purpose, 
whether  express  or  imphed,  can  at  any  time  be  revoked  by  the  father  or  the  hus- 
band through  a  pubhc  act,  whereof  due  notice  shaU  be  given  to  the  minor  or  to  the 
wife  as  the  case  may  be.  The  revocation  of  any  such  authority  or  consent  shall  be 
registered  in  the  Commercial  Court  and  pubHshed  by  means  of  a  notice  in  the  Barsa  di 
Commercio,  in  the  Government  Gazette,  and  in  some  periodical  paper.  In  no  case 
shall  a  revocation  prejudice  the  rights  to  which  a  third  party  may  be  entitled  even 
though  the  transactions  be  stUl  in  course  of  negotiation. 

Powers  of  married  women  as  to  property.  12.  Married  women  pubhcly  carry- 
ing on  trade  can  by  reason  of  their  trade  bind,  hjrpothecate,  and  ahenate  their  pro- 
perty although  forming  part  of  their  dower,  provided  the  same  be  not  immoveable 
property,  and  this  even  in  absence  of  the  authority  so  to  do  prescribed  by  Civil  Law. 

The  same  provision  is  appUcable  to  widows  publicly  carrying  on  trade  with 
respect  to  such  property  as  formed  their  dower. 

By  Art.  976  of  the  Civil  Code,  dotal  inunoveables  cannot  be  alienated  without  the  authority 
of  the  competent  Court.  To  this  provision  of  the  common  law  married  women  though 
authorized  to  trade  continue  to  be  subjected. 

Sons  considered  as  "Padri  di  famiglia".  13.  Sons  stiU  Uving  imder  paternal 
rule,  who  have  attained  their  majority,  and  are  engaged  in  trade,  shall  be  consi- 
dered as  padri  di  famigha  not  only  with  respect  to  contracts  merely  civU  but  also 
with  respect  to  all  matters  connected  with  their  trade. 

Majority  according  to  Civil  Law  is  attained  at  the  age  of  18:  but  until  the  age  of  21,  sons 
are  subject  to  the  authority  of  their  parents.  These  are  considered  sui  juris  at  the  age  of  18  and 
completely  independent  of  the  parents  if  they  have  been  authorized  to  trade. 

In  regard  to  the  aforesaid  the  right  of  usufruct  which  according  to  Civil  Law 
appertains  to  the  father  on  the  property  of  his  sons  hving  under  his  paternal  rule 
shaU.  cease  to  have  effect. 

Contracts  of  married  women.  14.  Contracts  entered  into  by  women  engaged 
in  trade  shall  not  be  subject  to  any  of  the  formaUties  or  conditions  prescribed  by 
Civil  Law  by  reason  of  their  sex. 

Title  II.     On  the  Books  of  Traders. 

Journal  to  be  kept.  15.  Every  trader  shall  keep  a  journal  exhibiting  the  daily 
transactions  of  his  trade,  his  debts  and  the  debts  owing  to  him,  his  negotiations, 
acceptances,  and  endorsements  of  negotiable  papers,  and  generally  all  receipts 
and  payments  under  any  denomination  whatsoever,  and  showing  month  by  month, 
at  least,  the  amount  of  his  house  expenses. 

Cash  book.  Letters.  16.  He  shaU  also  keep  a  cash  book,  exhibiting  in  detail 
the  receipts  and  payments  of  each  day,  in  conformity  with  the  journal;  and  this 
book  shall  be  balanced  at  least  once  a  month.  Moreover,  in  cases  of  correspondence 


BROKERS.  193 

he  shall  keep  with  regularity  those  letters  which  he  receives,  and  shaU  transcribe  in 
a  book  all  letters  sent  out  by  him.  The  above  to  be  done  independently  of  any  other 
books  ia  use  among  traders,  though  not  required  by  law. 

Books  of  Retail-traders.  17.  Retail  traders  shall  not  be  bound  to  enter  in  their 
journal  and  their  cash-book  sales  by  retail  made  for  ready  money;  it  shaU  be  suffi- 
cient that  they  make  a  daily  entry  of  the  gross  amount  of  such  sales  effected  on  each 
day. 

How  books  to  be  kept.  18.  The  books  required  by  law  shall  be  kept  according 
to  date,  without  blank  spaces,  gaps,  or  marginal  additions,  and  if  any  cancellation 
be  necessary  the  same  shall  be  made  in  such  a  manner  as  to  leave  the  words  can- 
celled distinctly  legible. 

Prescription.  19.  Traders  are  bound  to  preserve  their  books  during  ten  years, 
to  be  reckoned  from  the  day  on  which  they  are  closed. 

By  Art.  196  of  the  Criminal  Laws  any  bankrupt  trader  may  be  declared  responsible  for 
simple  criminal  bankruptcy  if  he  has  not  kept  the  books  prescribed  by  the  Law,  or  has  kept  them 
irregularly,  or  if  they  do  not  show  the  true  state  of  his  debts  and  credits ;  and  by  Art.  637  of  the 
Code  of  Civil  Procedure  the  commercial  books  of  traders,  if  kept  in  accordance  with  law,  constitute 
a  proof  of  themselves  both  for  and  against  the  said  traders  until  proof  is  given  to  the  contrary. 

Title  III.    Of  Brokers. 

Qualifications,  etc.,  of  brokers.  20  Any  person  desirous  of  becoming  a  pubhc 
broker  shall  make  an  apphcation  to  the  Chamber  of  Commerce,  supported  by  proof 
that  he  has  attained  his  majority,  and  is  of  good  conduct.  On  any  such  application 
being  made,  the  Chamber  of  Commerce  shall  select  two  traders  for  the  purpose  of 
examining  the  applicant  in  regard  to  the  acts  which  are  to  be  drawn  up  by  brokers, 
and  in  regard  to  the  duties  of  brokers,  especially  with  respect  to  the  keeping  of  their 
books,  on  usage  as  to  sales,  charter-parties,  insurances,  and  in  regard  to  matters  of 
exchange.  If  the  party  on  such  examination  prove  himself  to  possess  the  knowledge 
requisite  to  perform  the  office  of  pubhc  broker,  the  Chamber  of  Commerce  shall 
grant  him  a  certificate  of  such  competency,  signed  by  the  President.  No  person  who 
has  obtained  such  certificate  of  competency  from  the  Chamber  of  Commerce  shall 
be  empowered  to  perform  the  office  of  pubhc  broker,  until  he  has  sworn,  before 
the  Judge  of  the  Commercial  Court,  that  he  will  faithfully  perform  the  duties  at- 
tached to  such  office.  The  Judge  shall  make  a  note  of  the  taking  of  the  oath  on  the 
certificate,  affixiug  thereto  the  date,  and  his  signature. 

Brokers'  books.  21.  Public  brokers  shaU  keep  a  book  of  memoranda  or  of  first 
notes,  and  a  register  of  brokerage.  Both  these  books  shall  be  numbered  and  kept 
according  to  date,  without  blank  spaces,  gaps,  or  marginal  additions,  abbrevia- 
tions, cancellations,  or  figures;  and  if  any  cancellation  be  necessary  the  same  shall 
be  made  in  such  manner  as  to  leave  the  words  cancelled  distinctly  legible.  The 
register  of  brokerage  shall  be  numbered  and  signed  on  every  page  by  the  Registrar 
of  the  Commercial  Court.  The  number  of  the  pages  contained  in  the  register  shall 
be  stated  on  the  first  page  and  on  the  last.  This  statement  shall  be  dated  and  shall 
be  signed  by  the  Judge  of  the  Commercial  Court :  and  in  the  same  Court  there  shall 
be  kept  a  register,  in  which  shall  be  inscribed  the  names  of  the  brokers,  whose  regis- 
ters have  been  so  numbered  and  signed. 

Books,  how  kept.  22.  Every  broker,  on  the  conclusion  of  each  transaction, 
shall  immediately  note  the  same  in  his  book  of  memoranda  or  of  first  notes,  and 
shall  regularly  enter  it  in  his  daily  register  of  brokerage;  he  shall  state  in  both  these 
books  the  date,  the  names  of  the  contracting  parties,  the  nature  of  the  transaction, 
and  generally  every  agreement  and  condition  stipulated  between  the  parties;  and 
in  regard  to  goods,  he  shaU  particularly  describe  the  quaUty  and  quantity  thereof, 
the  price,  the  mark,  if  any,  and  the  manner  of  payment.  Every  contract  shaU  more- 
over bear  its  progressive  number,  and  in  this  respect  the  register  of  brokerage  and 
the  book  of  memoranda  or  notes  shaU  agree  with  each  other. 

Obligation  to  give  copies.  23.  Every  broker  shaU  extract  from  his  register  of 
brokerage,  and  transmit  within  twenty-four  hours  at  latest  to  each  of  the  parties, 
a  copy  of  the  contract  made  by  him  for  them,  and  thereon  shaU  be  inscribed  its 
progressive  number  and  the  number  of  the  page  both  of  the  register  and  of  the  book 
of  memoranda  or  notes. 

Books  to  be  exhibited.  24.  Brokers,  when  so  directed  by  the  Court,  shaU  exhibit 
their  books  for  the  purpose  of  comparing  therewith  the  copies  transmitted  by  them 
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to  the  parties,  and  shall  give  to  the  Court  such  explanations,  even  upon  oath,  as 
may  be  required. 

Custody  of  books.  25.  Brokers  shall  have  the  custody  of  their  books,  and  shall 
take  care  that  the  same  be  preserved  in  good  order.  The  books  of  a  deceased  or 
interdicted  broker  shall,  within  fifteen  days  from  the  day  of  his  death  or  interdiction 
be  deposited  by  himself  or  by  his  heirs,  or  by  any  other  party  having  the  custody 
thereof,  in  the  Registry  of  the  Commercial  Court,  under  the  penalty  of  a  multa 
not  less  than  two,  nor  greater  than  twenty  five  pounds  sterhng,  to  be  awarded 
by  the  Commercial  Court  on  the  demand  of  the  &own  Advocate.  If  the  deposit 
of  such  books  be  not  made,  as  aforesaid,  it  shall  be  lawful  for  the  Registrar  of  the 
Commercial  Court  to  proceed  for  enforcing  the  deposit  of  such  books  in  the  said 
Court  and  to  demand,  if  necessary,  that  the  requisite  warrant  be  issued  against  any 
party  in  whose  custody  he  has  reasonable  ground  to  beUeve  such  books  to  be. 

Brokers  can  not  trade.  26.  No  broker  shall  be  allowed  to  undertake  on  his 
own  account  any  commercial  transaction  whatsoever,  or  to  take  an  interest  in  any 
such  transaction,  either  directly  or  indirectly,  whether  in  his  own  name  or  in  the 
name  of  parties  interposed,  whether  alone  or  in  partnership  with  others;  nor  shall 
he  lend  his  name  for  any  negotiation  whatsoever  to  any  third  party,  who  is  not 
authorized  to  perform  the  office  of  pubhc  broker.  It  shall  nevertheless  be  lawful  for 
any  two  or  more  pubUc  brokers  to  enter  into  a  partnership  for  the  sole  object  of 
brokerage. 

Broker  entitled  to  fee.  27.  A  broker  shall  be  entitled  to  his  fee  for  any  trans- 
action, which  he  has,  as  such,  initiated,  even  though  the  same  be  concluded  between 
the  parties  without  his  aid,  but  without  the  mediation  of  another  broker. 

Division  of  fees.  28.  When  a  broker  has  initiated  a  transaction  which  is  after- 
wards completed  by  another,  in  the  terms  of  initiation,  the  fees  shall  be  divided 
equally  between  the  two  brokers;  but  if  the  business  be  concluded  in  a  manner 
different  from  the  terms  of  the  initiation,  the  latter  shall  be  entitled  to  the  whole  fee. 

Penalties.  29.  Any  broker  who  shall  in  any  transaction  neglect  to  perform 
any  of  the  duties  imposed  upon  him  by  this  Ordinance,  shall  forfeit  the  right  to  any 
fee,  which  he  had  acquired  by  the  transaction,  and  shall  be  liable  to  interdiction 
from  his  office  for  a  period  not  exceeding  five  years,  or  to  a  multa  not  exceeding 
one  hundred  pounds  sterling,  according  to  circumstances ;  such  interdiction  or  multa 
to  be  awarded  by  the  Commercial  Court  on  a  demand  by  any  party  interested  in 
the  matter,  or  by  the  Crown  Advocate,  by  way  of  citation,  without  prejudice  to  the 
right  of  action  belonging  to  the  parties  for  damages. 

Bankrupts  can  be  suspended.  30.  Any  broker,  declared  to  be  a  bankrupt,  forth- 
with becomes  thereby  suspended  from  his  office  until  he  shall  be  re-instated ;  and  if 
his  bankruptcy  be  in  consequence  of  any  contraventions  against  the  provisions  con- 
tained in  Article  28,  he  shall  be  declared  to  be  a  fraudulent  bankrupt  and  shall 
come  imder  the  provision  of  article  308. 

Suspension  to  be  noticed.  31.  A  sentence,  which  orders  the  interdiction  or  the 
suspension  of  a  broker  or  contains  the  declarations  of  a  fraudulent  bankruptcy  as 
contemplated  in  articles  29  and  30,  and  which  has  become  absolute,  shall  be  pubUsh- 
ed  by  means  of  a  notice  in  the  Borsa  di  Commercio,  in  the  Government  Gazette, 
and  in  some  other  periodical  paper. 

Title  IV.     Of  the  "Borsa  di  Commercio" . 

Constitution  of  "Borsa".  32.  The  "Borsa  di  Commercio"  consists  of  traders, 
brokers,  masters  of  vessels,  and  other  persons  engaged  in  trade,  and  is  recognised 
by  Government.  The  Borsa  shall  appoint  yearly,  by  majority  of  votes,  a  committee 
for  the  management  of  its  business ;  and  the  committee  so  appointed  shall  form  the 
Chamber  of  Commerce,  which,  being  recognised  by  Government,  shall  represent  the 
mercantile  body  of  this  country.  The  meeting  of  the  "Borsa"  for  the  purpose  of 
proceeding  to  such  yearly  appointment  of  the  committee,  shall  be  called  by  the 
Chamber  of  Commerce.  The  names  of  the  members  of  the  Chamber  of  Commerce 
shall  be  published  in  the  Government  Gazette. 

Result  of  Borsa  transactions.  33.  The  result  of  the  transactions  done  at  the 
Borsa,  shall  determine  the  course  of  exchange,  the  market  price  of  merchandise, 
the  course  of  insurance,  the  rate  of  freights,  values  of  moneys,  and  every  other  matter 
proper  to  be  inserted  in  the  mercantile  lists  of  the  place.  These  several  courses 
shall,  when  required,  be  certified  by  the  brokers. 
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Title  V.    Of  Commercial  Partnership. 

How  contracts  are  regulated.  34.  Contracts  of  partnership  are  regulated  by  the 
Gvil  Law,  by  this  Ordinance,  and  by  the  agreements  between  the  parties. 

Ordinance  No.  VII  of  68,  which  is  the  Civil  Code,  contemplates  in  Articles  1404 — 1448, 
partnership  in  general,  with  special  reference  to  civil  partnership;  but  the  law  as  there  laid 
down  is  applicable  to  commercial  partnership  also,  in  so  far  as  it  is  not  in  contrast  with  the 
provisions  of  the  Commercial  Ordinance.  The  Commercial  Ordinance  treats  partnership  mainly 
from  the  point  of  view  of  itsdivision  into  four  kinds:  partnership  under  a  common  name, 
partnership  en  commandite,  anonymous  partnership,  which  is  the  name  the  Ordinance  gives 
to  companies  generally  i),  and  associations  in  participation.  The  Ordinance  in  thus  disting- 
uishing partnership  follows  closely  French  and  Italian  precedents  in  legislation.  On  the  other 
hand,  the  Civil  Ordinance  treats  of  the  nature  and  definition  of  partnership  in  general,  of 
the  relations  of  partners  to  persons  dealing  with  them,  of  the  relations  of  partners  to  one 
another  and  of  the  dissolution  of  partnership.  Hence,  after  having  given  the  provisions  of 
the  Commercial  Ordinance  we  will  give  those  of  the  Civil  Ordinance,  which  together  form 
the  statute  law  of  the  islands  as  regards  partnership.  Special  agreements  between  the  parties 
forming  a  partnership  override  the  provisions  laid  down  by  the  statute  law,  provided  these 
provisions  do  not  concern  public  order.  Agreements  contrary  to  laws  concerning  public  order 
are  of  course  null  and  void;  but  all  those  laws  which  are  not  of  such  a  kind  can  be  set 
aside  by  the  parties  entering  into  a  contract  of  partnership. 

Recognized  partnership.  35,  The  law  recognises  three  kinds  of  commercial 
partnership:  Partnership  under  a  common  name;  Partnership  en  commandite; 
Anonymous  partnership. 

Section  I.     Of  Partnership  under  a  Common  Name. 

A  partnerslup  name.  36.  A  partnership  under  a  common  name  is  a  firm  formed 
by  two  or  more  parties  for  the  purpose  of  carrying  on  trade  under  a  partnership - 
name. 

Definition.  37.  No  name  other  than  that  of  a  partner  can  form  part  of  the 
partnership-name,  saving  always  the  provision  contained  in  Article  45. 

Liabilities.  38.  Any  partner,  unless  precluded  therefrom  by  the  act  of  part- 
nership, can  trade  under  the  partnership-name,  can  receive  and  pay  on  account 
of  the  firm,  can  bind  the  firm  in  favour  of  third  parties,  and  can  bind  third  parties 
in  favour  of  the  firm.  This  provision  shall  not  be  applicable  to  matters  which  are 
foreign  to  the  partnership,  or  forbidden  to  the  partners  by  virtue  of  the  act  of  part- 
nership. 

Obligation  in  solidum.  39.  All  partners  under  a  common  name,  whose  names 
are  in  the  act  of  partnership,  shall  be  bound  in.  soUdum  for  every  engagement  of 
the  partnership,  although  one  only  of  the  partners  shall  have  signed,  provided  such 
engagement  be  under  the  partnership-name,  and  notwithstanding  it  be  not  proved 
that  the  transaction  in  question  was  for  the  common  benefit:  but  if  in  the  act  of 
partnership  there  shall  be  appointed  one  or  more  managing  partners,  his  or  their 
signature  under  the  partnership-name  shall  alone  be  binding  on  the  other  partners, 
even  though  it  be  not  proved  that  the  transaction  in  question  was  for  the  common 
benefit. 

What  essentially  distinguishes  the  species  of  partnership  known  in  our  law,  as  in  French 
and  Italian  law,  as  partnership  under  a  common  name  is  that  all  the  parties  to  such  a  partner- 
ship are  liable  jointly  and  severally  for  the  debts  and  obligations  of  the  firm.  Each  of  the  partners 
is  bound  in  solidum,  i.e.  he  is  singly  bound  for  all  the  debts  of  the  firm,  and  a  creditor  instead  of 
suing  all  the  partners  may  sue  one  at  his  choice  and  exact  the  whole  of  his  credit  from  that  one. 
Hence  a  partnership  under  a  conunon  name  is  an  unlimited  partnership  in  which  each  single 
partner  is  responsible  for  the  liabilities  of  the  firm.  These  provisions  however  regard  third  parties ; 
partners  in  a  firm  under  a  common  name  can  limit  their  liabilities  towards  one  another. 

How  proved.  40.  A  partnership  under  a  common  name  shall  be  proved  by 
means  of  a  pubhc  act  or  of  a  private  writing.  Nevertheless,  the  absence  of  a  public 
act  or  of  a  private  writing  can  not  be  alleged  against  such  third  parties  as  had  con- 
tracted in  good  faith  with  a  firm  pubhcly  known. 

Exhibition  and  publication.  41.  An  abstract  from  the  act  of  partnership  shall 
be  exhibited  in  the  Registry  of  the  Commercial  Court,  and  published  by  means  of 


1)  No  distinction  is  made  in  our  law  between  Partnership  and  Companies.  All  partnerships 
have  to  be  registered  except  the  associations  in  participation  which  are  also  known  as  irregular 
partnership.  Hence,  companies  in  general  fall  under  one  or  the  other  division  of  the  law  of  Part- 
nership. 
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a  notice  in  the  Borsa  di  Commercio,  in  the  Government  Gazette,  and  in  some  other 
periodical  paper. 

Contents  of  the  abstract.  42.  The  abstract  from  the  act  of  a  partnership  under 
a  common  name  shall  contain  the  names  and  surnames  of  the  partners,  and  the 
name  of  the  firm,  with  an  indication  whether  the  partnership  be  general  or  hmited 
to  some  particular  branch  of  trade,  and  in  the  latter  case,  with  the  indication  of 
such  particular  branch  of  trade ;  such  abstract  shall  also  indicate  the  partners  autho- 
rized to  conduct  and  manage  the  business  and  sign  in  the  name  of  the  partnership, 
shall  state  the  time  when  the  partnership  shall  commence  and  when  it  shall  end, 
if  the  same  shall  have  been  agreed  on  by  the  partners;  and  generally  the  said  abs- 
tract shall  contain  all  such  parts  of  the  act  of  partnership  as  may  tend  to  determine 
the  rights  of  third  parties  against  the  partners. 

Rights  of  action  between  partners.  43.  Unless  the  provision  contained  in  ar- 
ticle 41  be  compUed  with,  the  partners  shall  not  exercise  against  each  other  any 
action  arising  from  their  partnership,  or  any  such  action  as  they  might  have,  by 
reason  of  their  partnership,  against  third  parties.  On  the  other  hand  the  non-obser- 
vance of  any  one  of  the  said  formahties  can  not  be  alleged  against  third  parties. 

Though  a  partnership  under  a  common  name  be  illegal  for  want  of  registration  this  is  no 
bar  in  law  against  third  parties  who  have  entered  into  relations  with  the  firm ;  so  that  as  regards 
third  parties  want  of  registration  does  not  annul  such  contracts  as  may  have  been  entered  upon; 
on  the  other  hand  it  is  a  complete  bar  to  actions  of  partners  against  one  another  by  reason  of 
their  partnership. 

General  partnership.  44.  Previously  to  the  exhibition  and  publication  con- 
templated in  article  41,  a  partnership  under  a  common  name  shall  be  considered, 
so  far  as  regards  third  parties,  as  a  general  partnership  for  all  acts  of  trade,  as  con- 
stituted for  an  unlimited  period  of  time,  and  as  excluding  no  one  of  the  partners 
from  the  right  of  management  or  of  signing  in  the  partnership-name.  If  there  be 
any  difference  between  the  abstract  exhibited  and  the  abstract  published,  the  par- 
ticulars which  shall  have  been  published  shall  alone  have  effect  in  regard  to  third 
parties. 

Name  of  a  dissolved  partnership  can  be  used.  45.  The  partnership- name  of  a 
dissolved  firm  can  continue  to  be  used  by  one  or  more  persons,  either  by  virtue  of 
an  agreement  with,  or  of  a  formal  consent  by,  the  party  whose  name  formed  part 
of  the  partnership-name,  or  even  iu  case  of  a  death,  provided  the  heirs  of  the  de- 
ceased shall  not  object.  This  circumstance  shall  be  proved  by  a  public  act  or  by  a 
private  writing,  an  abstract  whereof  shall  be  exhibited  and  published  in  the  manner 
prescribed  in  article  41.  And  if  the  partnership-name  shall  continue  to  be  used  by 
two  or  more  persons,  the  said  abstract  shall  also  be  made  in  accordance  with  the 
provisions  contained  in  article  42;  and  in  case  of  non-observance  of  such  forma- 
lities, the  provisions  contained  in  articles  43  and  44  shall  be  apphcable. 

Continuation  can  be  proved.  46.  Any  continuation  of  a  partnership,  after  the 
expiration  of  the  time  for  which  the  same  was  constituted,  shall  be  proved  by  means 
of  a  declaration  of  the  partners. 

New  agreements,  etc.  47.  The  declaration  contemplated  in  article  46,  and  any 
other  act  conveying  the  dissolution  of  a  partnership  previously  to  the  expiration  of 
the  time  for  which  the  same  was  constituted,  and  every  change,  retirement,  or  cessa- 
tion of  partners,  every  new  agreement  or  clause,  and  generally  every  innovation  in 
a  partnership  with  respect  to  the  matters  contemplated  in  article  42,  are  subject 
to  the  formahties  prescribed  in  article  41;  and  in  case  of  non-observance  of  such 
formahties,  the  provisions  contained  in  article  43,  as  well  as  those  contained  in 
article  44,  in  cases  of  a  continuation  of  a  partnership,  shall  likewise  be  apphcable. 

Dissolution  of  partnerships.  Exceptions.  48.  No  partnership  shall  be  deemed 
to  be  dissolved  so  far  as  regards  third  parties,  previously  to  the  time  for  which  the 
same  shall  have  been  constituted,  except  after  the  expiration  of  one  month  from 
the  date  of  the  exhibition,  posting-up,  and  pubhcation  of  the  act  conveying  the 
dissolution  of  such  partnership.  Nevertheless  the  provision  contained  in  this  ar- 
ticle shall  not  be  apphcable  to  cases  in  which  it  shall  be  proved  by  the  partners 
or  by  other  parties  concerned,  that  the  dissolution  of  the  partnership  was  known  to 
the  third  party  previously  to  the  expiration  of  the  said  period  of  one  month. 

Section  II.     Of  Partnership  en  commandite. 
Partnership  en  commandite.    49.   A  partnership  en  commandite  is  that  which 
is  entered  into  between  one  or  more  parties  responsible  and  bound  in  solidum,  and 
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other  one  or  more  partners  merely  supplying  capital,  who  are  called  commanditaires 
or  partners  en  commandite. 

In  partnerships  en  commandite  partners  fall  into  two  divisions:  some  partners  are  bound 
singly  and  unlimitedly  for  all  the  liabilities  of  the  firm  and  these  are  the  "in  solidum"  partners; 
others  are  bound  to  the  extent  of  the  capital  supplied  and  these  are  partners  en  commandite. 

Mixed  partnership.  50.  In  cases  where  there  are  more  partners  than  one  bound 
in  solidum  under  a  partnership-name  as  well  as  partners  merely  supplying  capital, 
whether  all  the  partners  bound  in  soUdum  have  the  right  of  managing,  or  whether 
the  general  management  be  entrusted  to  one  or  more  of  them,  such  partnership  is 
a  partnership  under  a  common  name  so  far  as  regards  the  partners  bound  in  solidum 
and  a  partnership  en  commandite  with  respect  to  the  parties  merely  supplying 
capital. 

The  article  refers  to  the  relations  of  the  partners  between  themselves :  towards  third  parties 
such  partnerships  are  always  considered  "en  commandite" 

Liability  of  partner  en  commandite.  51.  A  partner  en  commandite  shall  not 
be  liable  to  any  loss  beyond  the  amount  of  capital  which  he  had  already  supphed 
or  which  he  had  bound  himself  to  supply  to  the  firm  and  he  shall  never  be  bound 
to  restore  the  amount  of  profits  received. 

Name  no  part  of  a  partnership  name.  52.  The  name  of  a  partner  en  comman- 
dite can  form  no  part  of  the  partnership  name. 

Partner  can  not  administer.  53.  A  partner  en  commandite  can  do  no  act  of 
management  of  the  partnership,  nor  can  he  be  employed  for  the  business  of  the  part- 
nership, even  by  virtue  of  a  procuration.  This  prohibition  shall  not  extend  to  those 
commercial  contracts  which  the  firm  shall  make  on  its  own  account  with  a  part- 
ner en  commandite,  or  to  those  which  on  the  other  hand  the  latter  shall  make  with 
the  firm,  as  well  as  with  any  other  party. 

Consequence  of  contravention.  54.  In  case  of  contravention  of  any  one  of  the 
prohibitions  contained  in  articles  52  and  53,  the  partner  en  commandite  shall  be 
bound  in  solidum  with  the  responsible  partner,  or  with  the  partners  under  a  common 
name,  for  aU  the  debts  and  aU  the  obUgations  of  the  firm. 

The  law  lays  down  that  a  partner  "en  commandite"  loses  that  character  it  he  does  not 
act  in  accordance  with  Articles  52  and  53,  and,  hence,  holds  him  resposible  ia  the  same  measure 
as  the  partner  or  partners  with  unlimited  and  several  responsibility. 

Capital  divided  into  shares.  55.  The  capital  of  a  partnership  en  commandite 
can  be  divided  into  shares,  as  well  as  into  parts  of  shares,  without  any  other  depart- 
ure from  the  rules  prescribed  for  this  kind  of  partnership. 

Shares  constituted  under  schedules.  56.  A  share  or  a  part  of  a  share  can  be 
constituted  under  the  form  of  a  schedule  to  bearer ;  in  this  case  a  transfer  is  effected 
by  the  deUvery  of  the  schedule.  But  no  such  schedule  can  be  issued,  unless  the 
whole  amount  represented  by  the  same  shall  have  been  paid  up  by  the  partner 
holding  the  same.  Whensoever  such  schedule  is  issued,  the  whole  amount  of  the 
share  shall  always  be  deemed  to  have  been  paid  up. 

Other  shares  how  transferred.  57.  The  ownership  of  such  shares  as  are  not 
constituted  under  the  form  of  a  schedule  to  bearer,  can  be  transferred  by  means  of 
a  declaration  of  transfer  signed  by  the  party  makiag  the  same,  and  notified  to  the 
managiag  members  of  the  partnership;  or  by  means  of  a  like  declaration  entered 
in  the  registers  of  the  partnership,  and  signed  by  the  party  making  the  transfer,  or 
by  a  party  lawfully  empowered  to  do  so. 

Consequence  of  transfer.  58.  When  a  share  is  transferred  in  terms  of  article  57, 
the  amount  whereof  has  not  been  paid  up,  or  has  been  paid  up  only  ia  part, 
the  former  partner  or  his  heirs,  or  parties  claiming  im.der  him,  shall  be  bound  to 
pay  up  the  remainder  due  to  the  partnership  unless  they  have  expressly  consented 
to  the  delegation  of  the  new  partner,  exonerating  the  former  partner  from  aU 
responsibility. 

Partnerships  or  companies  en  commandite  may  be  either  simple  —  the  partners  en 
commandite  being  of  a  limited  number,  or  else  en  commandite  per  shares  ia  which  each  share- 
holder is  a  partner  en  commandite  supplying  the  capital  to  which  his  share  corresponds  and 
for  which  only  he  is  responsable.     Both  fall  undfer  the  provisions  of  this  section. 

Art.  4!0,  41,  42,  applicable.  Exceptions.  59.  The  provisions  contained  in  articles 
40,  41,  and  42  shall  also  be  appHcable  to  partnerships  en  commandite.  Neverthe- 
less, it  shall  not  be  necessary  that  the  abstract,  to  be  exhibited  and  published  in 
accordance  with  the  provision  contained  in  article  41,  shall  indicate  the  names  of 
such  partners  en  commandite  as  shall  have  already  paid  up  the  entire  amoimt  of 
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capital  promised.   But  such  abstract  shall  always  contain  a  statement  of  the  capital 
paid  up  en  commandite,  whether  by  shares  or  otherwise. 

The  registration  of  partnership  en  commandite  is  subject  to  the  rules  laid  down  for  those 
in  common  name  with  the  exception  contained  in  this  articles. 

Section  III.     Of  Anonymous  Partnership. 

Anonymous  partnership.  60.  An  anonymous  partnership  is  an  association 
formed  by  means  of  a  capital  divided  into  a  certain  number  of  shares,  and  not  indi- 
cated by  the  name  of  any  one  of  the  partners ;  but  distinguished  by  the  indication 
of  the  object  of  the  undertaking,  or  even  by  a  title. 

Ovir  law  is  somewhat  deficient  in  provisions  relating  to  companies  limited  by  shares  owing 
to  the  fact  that  such  companies  have  had  until  the  present  time  but  little  footing  on  the  island ; 
but  the  decisions  of  the  law  Courts  supply  this  want  in  by  great  part  applying  the  provisions 
of  continental  legislation,  the  French  in  particular. 

Capital  divisible.  61.  The  capital  of  an  anonymous  partnership  can  also  be  sub- 
divided iuto  equal  parts  of  shares.  The  provisions  of  articles  40,  41,  56  and  57  shall 
be  apphcable  to  the  same. 

By  this  article  the  formalities  of  partnership  under  a  common  name  are  prescribed  for  anony- 
mous partnership,  i.e :  that  their  memorandum  be  drawn  up  by  means  of  a  public  act  of  a  notary 
or  a  private  writing  and  that  a  copy  thereof  be  exhibited  in  the  registry  of  the  Commercial 
Court  and  published  in  the  Borsa  di  Oommercio,  in  the  Government  Gazette  and  in  some  other 
periodical  paper.  However,  when  the  memorandum  of  an  anonjrmous  partnership  has  been  draw 
up  by  means  of  private  writing  instead  of  a  notary's  act,  then  that  private  writing  must  be  en- 
rolled among  the  acts  of  a  notary  (Art.  65).  Further  as  regards  publication  an  abstract  is  not 
sufficient,  but  an  authentic  copy  of  the  entire  memorandum  and  the  articles  of  association,  if 
any,  must  be  published  (Art.      67). 

Administered.  62.  An  anonymous  partnership  can  be  managed  by  agents  or 
by  directors  appointed  for  a  time,  or  by  agents  and  directors  conjointly,  being 
hable  to  removal,  whether  partners  or  not,  whether  receiving  a  salary  or  acting 
gratuitously. 

Obligation  of  administrators.  63.  The  managing  partners  are  under  no  other 
obhgation  than  that  of  fulfilling  the  charge  received.  They  contract  by  reason  of 
such  management  no  obhgation,  either  personal  or  in  sohdum,  in  reference  to  the 
engagements  of  the  partnership.  Nevertheless,  in  case  of  breach  of  any  of  the  pro- 
visions contained  in  the  act  of  partnership,  or  in  case  of  non-fulfilment  of  their 
duties,  they  become  personally  hable  to  third  parties  for  the  damage  occasioned 
to  such  third  parties. 

Limit  of  liability.  64.  Partners  are  not  liable  further  than  for  the  amount  of 
their  shares  in  the  partnership. 

Private  writing  enrolled.  65.  When  an  anonymous  partnership  is  constituted 
by  means  of  a  private  writing  such  writing  shall  be  enrolled  among  the  acts  of  a 
notary. 

Limit  of  time.  66.  No  anonymous  partnership  shall  be  constituted  otherwise 
than  for  a  determinate  period  of  time. 

How  exhibited  and  published.  67.  The  exhibition  and  publication,  required  by 
article  41,  shall,  with  respect  to  anonymous  partnerships,  be  made  by  means  of  an 
authentic  copy  of  the  whole  of  the  act  of  partnership.  Nevertheless,  such  pubMca- 
tion  can  be  made  by  means  of  a  printed  copy  of  the  whole  of  the  act  of  partner- 
ship, provided  such  copy  be  authenticated  by  the  notary  who  drew  up  the  same  or 
who  enrolled  the  same  among  his  acts. 

What  to  be  exhibited  and  published.  68.  The  declaration  of  the  partners  stating 
the  continuation  of  an  anonymous  partnership,  the  act  conveying  the  dissolution 
of  a  partnership  before  the  time  for  which  the  same  was  constituted,  as  well  as  all 
acts  containing  new  stipulations  or  clauses  or  any  innovation  in  an  anonymous 
partnership,  shall  be  exhibited  and  published  in  the  manner  contemplated  in  article 
67 ;  provided  always  that  in  all  cases  where  the  aforesaid  acts  shall  have  been  made 
by  means  of  any  private  writing,  such  private  writing  shall  also  be  enrolled  among 
the  acts  of  a  notary. 

Obligations  towards  third  parties.  69.  Previously  to  the  making  of  any  such 
enrolment,  exhibition,  or  pubhcation,  as  prescribed  in  articles  45,  47  and  48,  the 
parties  acting  as  managers  of  an  anonymous  partnership  shall  be  liable  both  per- 
sonally and  in  sohdum,  for  their  operations  to  third  parties. 

As  regards  third  parties  anonymous  partnerships  are  not  considered  by  law  null  and  void 
for  want  of  publication  and  registration ;  they  change  character,  however,  and  managers  who,    « 
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when  anonymous  partnerships  have  been  estabUshed  according  to  law,  are  only  responsible  for 
the  liabilities  of  the  company  (Art.  63),  in  such  case  are  considered  by  the  law  as  partners  in  a 
common  name  and  respond  for  the  whole  liabilities  in  solidum.  Art.  39. 

Contents  of  act.  70.  The  act  of  partnership  shall  indicate  the  manner  in 
which  the  partners  shall  exercise  the  right  of  voting.  In  the  absence  of  such 
indication,  no  partner  shall  give  more  than  one  vote,  whatsoever  may  be  the 
number  of  shares  possessed  by  him.  No  managing  partner  in  a  partnership  shall 
vote  as  proxy. 

Majority  of  votes.  71.  In  aU  meetings  the  majority  of  votes  of  partners,  whether 
present,  or  lawfully  represented,  is  binding  on  all,  unless  there  be  a  stipulation  in 
the  act  of  partnership  to  the  contrary. 

Section  IV.     Of  Associations  in  Participation. 

Association  in  participation.  72.  Besides  the  three  kinds  of  partnership  set 
forth  in  article  35,  the  law  recognises  commercial  associations  in  participation. 

How  effected.  73.  Associations  in  participation  relate  to  some  one  or  more 
special  and  determinate  commercial  operations :  and  are  formed  for  such  objects, 
in  such  forms,  at  such  rates  of  interest,  and  upon  such  conditions  as  may  be  agreed 
upon  by  the  participating  parties.  A  third  party  has  no  right  of  action  against 
such  association,  but  only  against  the  partner  with  whom  the  engagement  was  made, 
saving  always  the  right  which  such  partner  may  have  against  his  co-partners  for 
indemnification. 

No  written  instrument  required.  74.  A  written  instrument  is  not  required  for 
an  association  in  participation,  and  such  associations  are  not  subject  to  the  obser- 
vance of  the  formahties  prescribed  in  regard  to  other  partnerships. 

This  characteristic  species  of  partnership  is  a  derivation  from  the  French  Code.  No  forma- 
lities whatever  are  required  except  an  agreement,  which  may  be  verbal,  between  two  or  more 
parties  as  to  the  share  and  division  of  profits  and  losses.  With  reference  to  third  parties  asso- 
ciations in  participation  do  not  contract  any  responsibility;  third  parties  have  an  action  solely 
against  the  individual  partner  with  whom  they  may  have  entered  into  contracts  and  not  against 
the  association.  Hence,  in  such  forms  of  partnership  only  the  relations  of  the  partners  to  one 
another  are  contemplated  and  these  are  as  established  by  the  verbal  or  written  agreement. 

Section   V.     Of  the  Settlement  of  the  Affairs  of  a  Partnership. 

Settlement  of  affairs.  75.  When  a  partnership  is  dissolved,  if  the  partners  do 
not  agree  as  to  the  parties  who  are  to  proceed  to  the  settlement  or  liquidation  of 
the  affairs  of  the  partnership,  the  administrator  or  administrators  shall  be  appointed 
by  the  Commercial  Court.  Until  such  appointment  shall  be  made,  the  partner  or 
partners  previously  acting  as  managers  of  the  partnership,  shall  continue  to  carry 
on  the  duties  of  administrators.  If  the  appointment  of  administrators  does  not  fall 
on  any  of  the  managing  partners,  or  if  it  does  not  include  them  all,  an  abstract  of 
the  act  of  appointment  shall  be  posted  up  in  the  Borsa  di  Commercio,  and  pubhshed 
in  the  Government  Gazette,  and  in  some  other  periodical  paper. 

Balance  sheet.  Deposit  of  books.  76.  The  administrator  shall  proceed  to  form 
a  correct  balance-sheet,  shewing  the  state  of  the  assets  and  Uabihties  of  the  part- 
nership; all  books  and  papers  belonging  to  the  partnership  shall  remain  deposited 
with  the  administrator. 

Register.  77.  The  administrator  shall  keep  a  register  in  which  he  shall  succes- 
sively describe  each  and  every  operation  made  by  him  relating  to  the  liquidation 
of  the  common  estate. 

Papers  accessible.  78.  The  administrator  shall  give  information  to  any  of  the 
partners,  who  may  require  it,  of  the  state  and  conduct  of  the  administration;  and 
shall  likewise  keep  the  papers  relating  thereto  in  good  order  and  accessible  to  any 
of  the  partners. 

Fulfilment  of  operations  commenced.  79.  The  administrator  shall  not  be  allowed 
to  carry  on  any  new  operation,  but  he  shall  only  perform  and  fulfil  such  operations 
as  tend  simply  to  the  liquidation  of  the  affairs  of  the  partnership. 

Arbitration.  80.  The  administrator  shaU  not  enter  into  any  arbitration  or 
adjustment,  unless  authorized  by  the  partners,  whether  in  the  act  of  appointment, 
or  by  separate  act. 

Obligations.  81.  The  administrator  is  moreover  liable  to  such  obligations  as 
are  by  law  imposed  on  agents. 
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Section  VI.     Of  Prescription  against  the  Creditors  of  Dissolved  Partnerships. 

Bar  by  prescription.  82.  Any  Eiction  against  partners,  not  being  administra- 
tors, and  against  the  heirs  of,  and  parties  claiming  under,  such  partners,  when  the 
exercise  of  such  action  is  not  limited  by  law  to  a  shorter  period,  shall  be  barred  by 
prescription  after  the  lapse  of  five  years  from  the  dissolution  of  the  partnership, 
if  either  the  act  of  partnership  specifying  the  period  thereof,  or  the  act  of  dissolu- 
tion, shall  have  been  exhibited  and  published  conformably  to  articles  41,  42,  45, 
47,  59,  67  and  68. 

Application.  83.  The  prescription  indicated  in  the  preceding  article  shall  not 
run  against  minors,  and  shall  not  hold  in  case  of  the  bankruptcy  of  a  partnership; 
and  with  regard  to  each  creditor  shall  commence  to  run  from  the  day  on  which  he 
might  have  brought  an  action  for  reimbursement,  if  his  credit  shall  have  been  liqui- 
dated, if  not,  from  the  day  on  which  he  shall  have  had  the  right  to  proceed  for  its 
liquidation. 

Indemnification  after  prescription.  84.  A  partner  being  also  an  administrator, 
who,  after  the  lapse  of  the  time  of  prescription  contemplated  in  article  82,  shall 
have  himself  paid  the  creditors,  shall  be  entitled  to  indemnification  by  the  members 
offthe  dissolved  partnership,  but  it  shall  be  lawful  for  them  to  allege  in  opposition 
the  balance  of  the  liquidation,  in  cases  where  such  plea  is  admissible. 

Exceptions  against  creditors.  85.  The  time  of  prescription  having  elapsed,  if 
the  creditors  of  a  dissolved  partnership  choose  to  exercise  directly  the  rights  of  any 
partner,  the  same  being  an  administrator,  against  the  individuals  who  formed  the 
partnership,  all  such  exceptions  as  these  individuals  could  have  alleged  against  the 
partner,  being  also  an  administrator,  can  be  alleged  against  such  creditors. 

The  Statute  Law  on  Partnerships  is  also  contained  in  Title  X  of  Ordinance  VII  of  1868 
which  contains  the  following  provisions: 

Chapter  I.     Of  Contracts  of  Partnership. 

1404.  Partnership  is  a  contract  by  which  two  or  more  persons  agree  to  put 
something  in  common,with  a  view  to  share  the  benefit  which  may  derive  therefrom. 

1405.  Every  partnership  must  have  a  lawful  object,  and  be  contracted  for  the 
common  interest  of  the  parties.  Every  partner  must  bring  thereto  either  money  or 
other  property,  or  his  skQl. 

1406.  Every  agreement  by  which  one  of  the  partners  should  contribute  the 
ownership  or  the  enjoyment  of  property  which  may  in  future  come  to  him  by  suc- 
cession, or  donation,  is  null.  A  contract  containing  such  a  provision  may  be  wholly 
annulled,  at  the  demand  of  any  of  the  other  partners. 

1407.  The  provisions  of  this  Title  do  not  apply  to  commercial  partnerships  in 
so  far  as  they  are  contrary  to  the  provisions  of  Ordinance  No.  XIII  of  1857,  or  to 
usages  of  commerce. 

Hence  the  law  regulating  partnership  may  be  said  to  be:  1.  The  law  contained  in  the 
Commercial  Ordinance.  2.  In  default  of  this,  the  usages  of  commerce.  3.  The  civil  law  on 
partnership. 

Chapter  II.     Of  the  Different  Kinds  of  Partnerships. 

1408.  Every  contract  of  general  partnership  of  all  property,  although  it  may 
apply  to  present  property  only,  is  null. 

1409.  A  general  partnership  of  profits  is  permitted.  Any  such  partnership 
includes  only  aU  that  which  the  parties  shall  acquire  by  their  industry,  by  what- 
soever title  it  may  be,  during  the  course  of  the  partnership,  and  the  use  of  the  pro- 
perty, moveable  or  immoveable,  which  may  be  destined  for  the  exercise  of  the  trade 
or  profession  of  the  partner  who  possesses  such  property.  The  partnership  con- 
templated in  this  article  is  null,  if  the  contract  be  not  made  by  public  act. 

1410.  Particular  partnership  is  that  which  apphes  only  to  certain  determinate 
objects,  or  to  their  use,  or  to  fruits  which  may  be  reaped  therefrom,  or  to  a  deter- 
minate undertaking,  or  to  the  exercise  of  some  trade  or  profession. 

1411.  A  contract  of  partnership  by  which  any  one  of  the  partners  binds  him- 
self to  put  in  common  the  ownership  of  immoveable  property,  is  null  in  so  far  as 
regards  the  obhgations  of  putting  in  common  such  ownership,  luiless  the  contract 
be  made  by  a  public  act.  In  this  case  also,  the  provision  contained  in  the  second 
paragraph  of  article  1406,  is  appUcable. 
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1412.  In  cases  where  a  partner  has  validly  bound  himself  to  transfer  to  the 
partnership  the  ownership  of  property  which  he  is  to  put  in  common,  the  provisions 
contained  in  articles  700,  701,  and  702,  shall  be  observed,  with  respect  to  the  transfer 
of  such  property. 

The  species  here  given  naturally  belong  to  Civil  partnerships,  or  such  as  by  the  law  are  con- 
sidered to  be  of  a  civil  nature.  For  distinguishing  a  civil  from  a  commercial  partnership  regard 
must  be  had  to  the  nature  of  the  acts  entailed  in  that  partnership.  Ordinance  XIII  of  1857,  Art  3. 

Chapter  III.    Of  the  Obligations  of  Partners  between  themselves. 

1413.  The  partnership  commences  at  the  very  instant  of  the  contract,  unless 
another  period  be  fixed. 

1414.  Every  agreement  by  which  a  partnership  is  to  last  for  ever,  or  during 
the  whole  hfe  of  any  of  the  partners,  is  nuU.  A  partnership  under  such  an 
agreement  is  taken  to  have  been  contracted  without  limitation  of  time. 

1415.  If  the  partnership  refers  to  an  affair  of  which  the  duration  is  Hmited, 
the  partnership  is  taken  to  have  been  contracted  for  the  whole  time  during  which 
such  affair  is  to  last. 

1416.  Every  partner  is  debtor  to  the  partnership  ia  all  which  he  has  promised 
to  contribute  thereto.  When  that  which  has  been  contributed  consists  of  a  deter- 
minate object,  and  the  partnership  is  evicted  therefrom,  the  partner  who  has  con- 
tributed such  object,  is  accountable  for  it  in  the  same  manner  as  a  vendor  is  to  a 
purchaser  in  case  of  eviction. 

1417.  The  partner  who  was  to  contribute  a  sum  to  the  partnership  and  who 
has  not  done  so,  becomes  ipso  jure,  and  without  the  necessity  of  any  demand,  debtor 
for  the  interest  of  such  sum,  computing  from  the  day  on  which  such  sum  ought  to 
have  been  paid  by  him.  The  same  rule  holds  with  regard  to  sums  which  a  partner 
has  taken  from  the  partnership  chest,  the  interest  of  such  sums  to  run  from  the 
day  on  which  he  shall  have  drawn  them  for  his  private  advantage.  In  either  of  the 
aforesaid  cases,  the  partnership  shall  still  have  an  action  for  more  ample  damages, 
if  there  be  ground  against  the  partner  although  he  may  not  have  been  put  in  default. 

1418.  A  partner  who  has  taken  money  from  the  partnership  chest,  is  presumed, 
if  he  is  not  charged  with  the  management  of  the  partnership,  to  have  taken  it  for 
his  private  advantage,  unless  the  contrary  be  proved. 

1419.  The  partners  who  have  bound  themselves  to  contribute  their  skill  to 
the  partnership,  are  bound  to  render  an  account  of  all  the  profits  made  by  that 
species  of  industry  which  is  the  object  of  such  partnership. 

1420.  When  a  partner  who  is  charged  with  the  management  is,  en  his  own 
private  account,  a  creditor,  in  a  sum  which  has  become  due,  of  a  person  who  is  found 
also  to  owe  to  the  partnership  a  sum  which  has  Ukewise  become  due,  the  amoimt 
which  such  partner  receives  from  the  debtor  must  be  imputed  to  the  credit  of  the 
partnership  and  to  his  own,  in  the  proportion  of  the  two  credits,  although  he  may 
have  expressed  in  his  acquittance  that  the  entire  imputation  shall  be  made  to  his 
private  credit. 

1421.  The  provision  of  the  preceding  article  does  not  obtain  in  cases  where 
the  credit  of  the  partner  is,  according  to  the  rules  laid  down  in  numbers  3,  4, 5,  and  6, 
of  article  878,  due  in  preference  to  the  credit  of  the  partnership,  and  the  impu- 
tation has  expressly  been  made  to  such  credit.  In  all  cases,  however,  if  the  partner 
has  expressed  in  his  acquittance  that  the  imputation  shall  be  made  entirely  to  the 
credit  of  the  partnership,  he  can  not  demand  that  the  imputation  be  made,  wholly  or  in 
part,  to  his  own  credit. 

1422.  When  one  of  the  partners  has  received  a  share  of  a  common  debt,  and 
the  debtor  has  become  insolvent,  such  partner  is  bound  to  contribute  what  he  has 
received  to  the  common  stock,  although  he  may  have  specially  given  acquittance 
for  his  share  of  such  debt. 

1423.  Each  partner  is  bound  towards  the  partnership  for  damages  which 
he  has  caused  it  by  his  own  fault,  without  being  at  liberty  to  balance  against  such 
damages  the  profits  which  his  skill  shall  have  procured  to  it  in  other  affairs. 

1424.  If  things  of  which  the  enjoyment  only  has  been  given  up  to  the  partner- 
ship are  certain  and  determinate  objects,  which  do  not  consume  by  use,  they  are 
at  the  risk  of  the  partner  who  is  their  proprietor.  If  such  things  do  consume  by  use, 
if  they  are  such  as  can  not  be  preserved  without  deteriorating,  if  they  have  been 
given  up  to  the  partnership  at  a  valuation,  they  are  at  the  risk  of  the  partnership. 
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If  the  thing  has  been  estimated,  the  partner  can  only  recover  the  amount  of  the 
valuation. 

1425.  A  partner  has  an  action  against  the  partnership,  not  only  for  the  resti- 
tution of  sums  which  he  has  disbursed  on  its  account,  with  interest,  but  also  by 
reason  of  obligations  which  he  has  contracted  in  good  faith  in  the  affairs  of  the 
partnership,  and  for  risks  inseparable  from  the  management  of  them. 

1426.  When  the  contract  of  partnership  does  not  determine  the  share  of  each 
partner  in  the  profits  or  losses,  the  share  of  each  shall  be  in  proportion  to  his  con- 
tribution to  the  funds  of  the  partnership.  With  respect  to  a  partner  who  has  only 
contributed  his  skBl,  his  share  in  the  profits  or  in  the  losses  shall  be  regulated  as 
if  his  contribution  had  been  equal  to  that  of  the  partner  who  contributed  the  least 
sum  or  portion. 

1427.  If  the  partners  have  agreed  to  refer  to  the  judgment  of  one  of  themselves 
or  of  a  third  party  for  the  regulation  of  the  shares,  such  regulation  can  not  be  im- 
pugned, unless  it  be  evidently  contrary  to  equity.  No  opposition  is  admitted  on 
this  subject  if  more  than  three  months  have  elapsed  since  the  day  on  which  the  part- 
ner, who  pretends  to  be  injured,  has  had  knowledge  of  the  regulation,  or  if  such  regu- 
lation has  received  on  his  part  a  commencement  of  execution.  If  the  party  to  whose 
judgment  the  partners  have  agreed  to  refer,  is  unwilling  or  unable  to  make  the 
regulation  of  the  shares,  or  does  not  make  it  within  the  period  agreed  upon  by  the 
parties,  or,  in  the  absence  of  an  agreement,  within  the  term  of  one  month,  the 
partnership  is  nuli. 

1428.  An  agreement  which  would  give  to  one  of  the  partners  the  whole  of  the 
profits,  is  nuU.  The  same  rule  holds  with  a  stipulation  which  would  set  free  from 
all  contribution  to  losses,  sums,  or  effects  added  to  the  funds  of  the  partnership 
by  one  or  more  of  the  partners. 

1429.  In  the  absence  of  different  stipulations,  or  of  other  provisions  of  this 
Ordinance,  the  rights,  powers,  and  obligations  of  every  partner  charged  with  the 
management,  are  regulated  according  to  the  laws  relating  to  the  rights,  the  powers, 
and  the  obhgations  of  an  agent. 

1430.  The  partner  charged  with  the  management  by  a  special  clause  in  the 
contract  of  partnership,  may,  notwithstanding  the  opposition  of  the  other  partners, 
do  aU  acts  depending  on  his  management,  provided  it  be  without  fraud.  Such  power 
can  not  be  revoked  without  a  lawful  cause,  so  long  as  the  partnership  lasts;  but  it 
it  has  been  given  by  an  act  subsequent  to  the  contract  of  partnership,  it  is  revocable 
like  a  simple  mandate. 

1431.  When  several  partners  are  charged  with  the  management  without  having 
deter miaate  functions,  or  without  its  having  been  expressed  that  one  can  not  act 
without  the  other,  they  may  each  separately  perform  all  acts  of  such  administration. 

1432.  If  it  has  been  stipulated  that  one  of  the  managers  shall  do  nothing  with- 
out the  other,  one  can  not  act  alone,  without  a  new  agreement,  in  the  absence  of 
the  other,  even  though  the  latter  shall  have  been  under  an  actual  incapability  of 
concurring  in  acts  of  management;  unless  it  be  an  urgent  act  the  omission  of  which 
might  cause  a  serious  and  irreparable  loss  to  the  partnership. 

1433.  In  the  absence  of  special  stipulations  touching  the  mode  of  manage- 
ment, the  following  rules  are  to  be  observed :  1.  The  partners  are  taken  to  have  mu- 
tually given  each  other  the  power  of  managing  one  for  another;  what  each  does  is 
alike  vahd  for  the  share  of  his  partners,  although  he  may  not  have  obtained  their 
consent;  2.  If  the  partners  are  not  more  then  two,  each  of  them  may  oppose  the 
execution  before  it  be  concluded ;  saving  the  right  to  the  other  partner  of  demanding 
the  dissolution  of  the  partnership  with  damages,  in  cases  where  such  opposition  is 
a  vexatious  one,  or  one  contrary  to  the  object  of  the  partnership,  or  otherwise  is 
such  as  may  cause  serious  prejudice  to  the  interest  of  the  partnership;  3.  If  the  part- 
ners are  more  than  two,  in  case  of  opposition,  the  opinion  of  the  majority  prevails, 
regard  being  had  to  the  number  of  all  the  partners;  or  in  cases  where  the  decision 
takes  place  at  a  meeting  appointed  by  agreement,  or  at  a  meeting  which  all  the 
partners  shall  have  been  requested  to  attend,  regard  being  had  to  the  number  of 
such  partners  only  as  attended  the  meeting.  If  the  decision  of  the  majority  be  a 
vexatious  one,  or  one  contrary  to  the  object  of  the  partnership,  or  calculated  to 
enforce  the  execution  of  acts,  which  are  not  naturally  comprised  in  such  object,  or 
if  it  be  otherwise  such  as  may  cause  serious  prejudice  to  the  interest  of  the  partner- 
ship, the  dissenting  partner  may  demand  the  dissolution  of  the  partnership,  with 
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damages;  4.  Each  partner  may  make  use  of  the  things  belonging  to  the  partnership, 
provided  he  employs  them  according  to  their  usual  destination,  and  he  does  not 
make  use  of  them  contrary  to  the  interest  of  the  partnership,  or  in  such  manner  as 
to  prevent  his  partners  from  making  use  of  them  according  to  their  right;  5.  Each 
partner  has  a  right  to  bind  his  copartners  to  bear  with  him  the  expenses  necessary 
to  the  preservation  of  the  property  of  the  partnership;  6.  One  of  the  partners  can 
not  make  alterations  in  immoveables  appertaining  to  the  partnership,  even  though 
he  maintain  such  alterations  to  be  advantageous  to  the  partnership,  if  the  other 
partners  do  not  consent  thereto. 

1434.  A  partner  who  is  not  manager  can  not  alienate  or  encumber  property, 
even  moveable,  which  belongs  to  the  partnership. 

1435.  Every  partner  may,  without  the  consent  of  his  copartners,  enter  into 
a  partnership  with  a  third  person  in  reference  to  his  own  share  in  the  partnership 
but  he  can  not,  without  their  consent,  make  such  person  a  partner  in  the  original 
partnership,  even  though  he  may  have  the  management  thereof. 

Chapter  IV.  Of  the  Obligations  of  Partners  with  respect  to  third  Parties. 

1436.  Partners  are  not  bound  in  solidum,  for  the  debts  of  the  partnership; 
and  no  one  of  the  partners  can  bind  the  others,  unless  they  have  given  him  power 
to  that  effect. 

1437.  Partners  are  bound  towards  the  creditor  with  whom  they  have  con- 
tracted, each  in  an  equal  sum  and  share,  although  the  share  of  one  of  them  in  the  part- 
nership should  be  less,  if  the  contract  has  not  specially  restricted  the  obligation  of 
the  latter  to  the  footing  of  his  share. 

1438.  A  covenant  that  the  obligation  was  contracted  on  account  of  the  part- 
nership, binds  only  the  partner  who  has  contracted  and  not  the  others,  unless  the 
latter  have  given  him  authority,  or  unless  the  thing  has  turned  to  the  benefit  of 
the  partnership.  A  partner  contracting  in  his  own  name,  does  not  bind  his  co- 
partners, even  though  the  thing  may  have  turned  to  their  benefit,  saving  always,  in 
favour  of  the  persons  contracting  with  him,  the  provision  contained  in  article  849. 

Most  of  the  provisions  contained  in  this  chapter  can  be  done  away  with  if  different  arrange- 
ments are  stipulated  by  agreement,  save  those  which  the  law  considers  to  concern  public  order, 
as  B.  g.  Art.   1428. 

Chapter   V.     Of  the  Dissolution  of  Partnership. 

1439.  A  partnership  ends :  1 .  By  the  expiration  of  the  time  for  which  it  was 
entered  into ;  2.  By  the  extinction  of  the  funds  of  the  partnership,  or  the  completion 
of  the  transaction  for  which  it  was  entered  into ;  3.  By  the  death  of  one  of  the  part- 
ners; 4.  By  absolute  or  partial  inhibition  from  entering  into  contracts,  by  the  in- 
solvency, or  the  bankruptcy  of  any  one  of  the  partners;  5.  By  the  declaration  of 
any  one  of  the  partners,  of  his  unwillingness  to  continue  in  partnership. 

1440.  When  that  which  one  of  the  partners  has  promised  to  put  in  common, 
is  the  ownership  of  any  thing,  and  such  thing  perishes  before  the  partnership  has 
acquired  the  ownership  of  it,  the  partnership  is  dissolved  with  reference  to  all  the 
partners.  The  dissolution,  however,  does  not  take  place,  if  the  loss  of  the  thing 
happens  after  the  partnership  has  acquired  the  ownership  of  it. 

1441.  When  that  which  one  of  the  partners  has  promised  to  put  in  common, 
is  the  enjoyment  of  anjrthing,  the  loss  of  the  thing  operates  a  dissolution  of  the  part- 
nership, even  though  the  loss  happens  after  the  partnership  has  commenced  to  enjoy 
the  thing. 

1442.  It  is  lawful  to  stipulate  that  in  case  of  the  death  of  one  of  the  partners, 
the  partnership  shall  continue  with  his  heir,  or  between  the  surviving  partners  only. 
In  the  second  case,  the  heir  of  the  deceased  has  a  right  only  to  a  partition  of  the 
partnership  property,  regard  being  had  to  the  state  of  such  partnership  at  the  time 
of  the  death  of  the  partner :  and  he  has  no  participation  in  any  ulterior  claims,  ex- 
cept so  far  as  they  are  a  necessary  consequence  of  what  was  done  before  the  death 
of  the  partner  whom  he  succeeds. 

1443.  Dissolution  of  partnership  by  the  desire  of  one  of  the  parties  applies 
only  to  partnerships  of  which  the  duration  is  unlimited,  and  is  effected  by  a  renun- 
ciation notified  to  all  the  partners,  provided  such  renunciation  be  made  in  good 
faith  and  not  at  an  unseasonable  time. 
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1444.  The  renunciation  is  not  made  in  good  faith,  when  the  partner  renounces 
for  the  purpose  of  appropriating  to  himseK  alone  a  profit  which  the  partners  had 
proposed  to  derive  in  common.  It  is  made  unseasonably  when  things  are  no  longer 
entire,  and  the  interest  of  the  partnership  requires  that  its  dissolution  be  postponed. 

1445.  Any  agreement  by  which  any  one  of  the  partners  shall  be  deprived  of 
the  power  of  demanding  the  dissolution  of  a  partnership  contracted  for  an  unli- 
mited time,  is  null. 

1446.  An  agreement  by  which  the  partners  reserve  to  themselves  the  power 
of  opposing  a  dissolution  which  may  be  demanded  by  one  of  them,  on  exempting 
him  from  all  his  engagements  with  respect  to  the  partnership  or  to  third  parties, 
and  on  paying  to  him  a  certaiu  sum,  or  the  amount  of  his  shares,  in  cases  where  the 
partnership  is  divided  into  shares,  is  valid. 

1447.  Dissolution  of  partnerships  contracted  for  a  certain  term  can  not  be 
demanded  before  the  expiration  of  the  appointed  time,  unless  there  be  just  grounds, 
as  when  one  of  the  partners  fails  in  his  engagements,  or  when  habitual  infirmity 
renders  him  inadequate  to  the  business  of  the  partnership,  or  in  other  similar  cases, 
of  which  the  lawfulness  and  importance  are  left  to  the  prudence  of  the  Court. 

1448.  The  rules  concerning  partitions  of  common  property  are  also  applicable 
to  partitions  amongst  partners,  and  to  the  effects  thereof. 

Title  VI.    Of  Agents.^) 

Agent.  86.  Any  individual  who,  by  order  and  on  accoimt  of  another  as  prin- 
cipal, carries  on  trade  either  in  his  own  name  or  in  a  partnership  name,  is  an  agent. 

Obligations.  87.  An  agent  is  not  bound  to  state  the  name  of  the  party  for  whom 
he  acts.  He  is  liable  directly  to  those  with  whom  he  transacts  the  business,  as  though 
it  were  on  his  own  account. 

Against  whom  the  principal  has  no  action.  88.  The  principal  has  no  action 
against  the  parties  with  whom  his  agent  had  dealings,  nor  have  they  any  actions 
against  him. 

Rights,  etc.,  of  agents.  89.  When  an  agent  acts  in  the  name  of  his  principal, 
his  rights  and  his  duties,  even  in  regard  to  third  parties,  are  determined  by  the  laws 
relating  to  agency. 

The  general  laws  relating  to  agency  are  contained  in  Title  XVIII  Art.  1623 — 1657  of 
Ordinance  VII  of  1868,  where  such  agency  is  contemplated,  but  the  provisions  of  that  law  are 
applicable  to  commercial  agency. 

Commission.  90.  Every  commission  is  understood  to  contain  an  order  to  con- 
form to  the  Commissionage  which  prevails  in  trade. 

Agent  may  refuse  a  commission.  91.  It  shall  be  in  the  power  of  the  agent  to 
accept  or  to  refuse  a- commission;  but  in  case  of  non-acceptance,  he  shall,  without 
any  delay,  make  his  refusal  known  to  the  party  giving  the  commission. 

If  already  accepted.  92.  It  shall  be  lawful  for  an  agent  to  decline  to  perform  a 
commission  already  accepted  by  him,  if  there  supervene  a  just  cause  for  his  behev- 
ing  that  his  principal  has  not  sufficient  means  to  meet  the  engagements,  in  which 
case  he  shall,  without  delay,  make  his  renunciation  known  to  his  principal. 

Privilege  of  agent.  93.  An  agent  who  has  made  any  advance  on  goods  sent 
to  him  to  be  sold  on  account  of  his  principal,  shall  have  a  privileged  claim  on  the 
goods  for  the  reimbursement  of  the  moneys  advanced,  with  interest  and  costs,  if 
the  goods  be  already  at  his  disposal  in  any  warehouse  or  bonding  place,  or  if,  before 
the  arrival  of  the  goods,  he  can  prove  that  they  were  consigned  to  him. 

Exercise  of  agent's  rights.  94.  An  agent  who  has  bought  goods  on  account  of 
other  parties,  shall  be  entitled  to  exercise  thereon  the  privilege  mentioned  in  article 
93,  for  recovering  the  purchase  money  whether  paid  or  to  be  paid  by  him,  not  only 
where  such  goods  are  under  his  disposal  in  any  warehouse  or  bonding  place,  but 
also  where,  before  such  goods  shall  have  come  to  the  possession  of  the  principal, 
the  agent  proves  that  they  have  been  consigned  to  the  said  principal. 

Agent's  privilege.  95.  The  privilege  belonging  to  an  agent  who  has  bought 
goods  on  account  of  other  parties,  shall  likewise  hold  good  in  cases  where  the  goods, 
although  in  possession  of  the  principal,  can  be  identified,  and  have  not  undergone 
any  change  in  their  substance. 

1)  The  word  "Agent"  is  used  in  a  general  sense  but  the  particular  class  of  agents  here  con- 
templated are  factors  or  commission  merchants. 
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Advances  by  agents.  96.  Any  agent,  to  whom  goods  have  been  sent,  or  who  has 
bought  goods  on  account  of  his  principal,  shall,  whensoever  the  same  shall  have 
been  sold  and  dehvered  by  him  on  account  of  his  principal,  have  a  right,  in  prefe- 
rence to  the  creditors  of  his  principal,  to  recover  out  of  the  proceeds  any  moneys  laid 
out  in  advance  by  him  together  with  interest  and  costs. 

Privilege  on  the  proceeds.  97.  The  privilege  mentioned  in  articles  93  and  96 
can  be  exercised  on  the  proceeds,  when  the  same  shall  not  have  been  paid,  or  shall 
not  have  been  passed  in  account  current  between  the  principal  and  the  buyer. 

Title  XVIII  of  Ordinance  VII  of  1868.     On  Mandate  or  Agency. 
Chapter  I.    Of  the  Nature  and  Form  of  Mandate. 

1623.  Mandate  or  procuration  is  a  contract  by  which  one  person  gives  to  another 
the  power  to  do  something  for  him.  The  contract  is  not  perfect  without  acceptance 
on  the  part  of  the  agent. 

1624.  Every  mandate  must  have  for  its  object  something  lawful  which  the 
principal  might  have  done  himself.  It  may  be  given  by  a  pubhc  act,  by  a  private 
writing,  by  letter,  verbally,  and  even  tacitly,  saving  any  other  special  provision. 

1625.  The  acceptance  on  the  part  of  the  agent  may  also  be  tacit,  and  may 
result  from  performance. 

1626.  Every  person  carrying  on  trade  or  exercising  any  other  profession,  who 
without  just  cause  fails  to  give  notice  to  the  constituent,  without  delay,  of  his  re- 
fusal to  accept  a  commission  relating  to  commercial  or  to  professional  business,  as 
the  case  may  be,  is  bound  to  make  good  to  the  said  constituent  aU  damages  which 
may  be  caused  by  delay. 

1627.  If  a  mandate  is  given  by  a  private  writing,  the  name  of  the  agent  may 
be  left  in  blank;  and  in  that  case,  so  long  as  the  name  is  not  written,  the  bearer  of 
the  writing  or  of  the  act  of  procuration  is  considered  to  be  the  agent. 

1628.  Mandate  is  gratuitous  if  there  be  no  contrary  agreement. 

1629.  Mandate  is  either  special,  when  given  for  one  affair,  or  certain  affairs 
only;  or  general,  when  given  for  all  the  affairs  of  the  principal. 

1630.  A  mandate  conceived  in  general  terms  embraces  only  acts  of  adminis- 
tration. The  power  of  aUenating,  except  such  alienations  as  come  within  the  limits 
of  the  administration,  or  hypothecating  property,  or  of  performing  some  other  act 
of  ownership,  must  be  expressed. 

1631.  The  agent  can  do  nothing  beyond  what  is  contained  in  his  mandate. 

1632.  For  the  execution  of  the  mandate,  the  agent  may  institute  legal  pro- 
ceedings; interpose  and  prosecute  appeals;  prove  facts  by  the  oath  of  the  adverse 
party  (subizione);  take  the  oath  in  htem  or  the  suppletory  oath;  carry  sentences 
into  execution  against  moveable  as  well  as  immoveable  property;  demand  precau- 
tionary acts,  including  those  for  obtaining  which  a  ricorso  or  a  declaration  on  oath 
is  necessary  to  be  made;  demand,  if  there  be  ground  for  it,  the  personal  arrest  of 
a  debtor  of  his  principal ;  and  do  any  other  act  which  the  principal  might  have  done 
personally,  notwithstanding  that  such  powers  are  not  expressly  given  in  the  man- 
date. The  agent  may  also,  with  the  aforesaid  powers,  defend  his  principal  in  suits 
concerning  the  affair  contemplated  in  the  mandate. 

1633.  He  can  not,  however,  appear  in  Coiut,  whether  as  plaintiff  or  as  defend- 
ant, in  behalf  of  the  principal,  although  the  latter  may  have  authorized  him  to  do 
so,  whenever  the  principal  himself  be  not  absent  from  the  island  in  which  the  suit 
is  to  be  instituted,  saving  always  the  provisions  of  article  796  of  the  laws  of  Organi- 
zation and  CivU  Procedure. 

1634.  The  express  power  of  transacting,  does  not  include  that  of  compromising 
claims  or  vice-versa.  The  power  of  receiving  includes  that  of  giving  acquittance. 
The  power  of  selling  includes  that  of  receiving  the  price. 

1635.  When  a  commission  is  given  to  a  person  to  do  something  in  the  ordinary 
coiu'se  of  his  profession  or  of  his  functions,  without  any  express  hmitation  of  power, 
it  is  presumed  that  power  has  been  granted  to  such  person  to  do  aU  that  which  he 
thinks  to  be  necessary  for  the  execution  of  his  mandate,  and  which,  according  to 
the  nature  of  the  profession  or  functions  aforesaid,  may  be  done  by  him. 

1636.  Women  and  minors  may  be  appointed  agents;  but  if  the  agent  be  a 
minor,  the  principal  has  no  action  against  him  except  in  accordance  with  the  gene- 
ral rules  relative  to  the  obUgations  of  minors.  In  regard  to  a  married  woman,  the 
provision  of  article  462  is  applicable  in  respect  to  the  acceptance  of  any  mandate. 
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1637.  The  principal  may,  for  the  execution  of  a  contract,  act  directly  against 
the  person  with  whom  his  agent,  in  his  capacity  as  such,  has  contracted. 

1638.  When  the  agent  has  appeared  in  his  own  name,  the  principal  has  no 
action  against  those  with  whom  the  agent  has  entered  into  contracts,  nor  the  lat- 
ter against  the  principal.  In  any  such  case,  however,  the  agent  is  directly  bound 
towards  the  person  with  whom  he  has  contracted,  in  the  same  manner  as  if  it  were 
his  own  affair. 

1639.  The  provisions  of  this  Ordinance  do  not  supersede  those  contamed  in 
Ordinance  No.  XIII  of  1857,  or  any  other  special  laws,  or  other  commercial  usages. 

Chapter  II.     Of  the  Obligations  of  the  Agent. 

1640.  The  agent  is  bound  to  accompUsh  the  mandate  as  long  as  he  continues 
to  be  charged  therewith,  and  is  answerable  for  the  damages  which  may  result  from 
his  non-performance.  He  is  also  bound  to  carry  out  any  affair  commenced  before 
the  death  of  the  principal,  whenever  delay  may  cause  prejudice. 

1641.  The  agent  is  answerable  not  only  for  fraud,  but  also  for  faults  which  he 
commits  in  the  execution  of  his  mandate.  Such  responsibility,  however,  with  respect 
to  faults,  is  appUed  less  rigorously  to  him  whose  mandate  is  gratuitous  than  to  him 
who  receives  a  salary. 

1642.  The  agent,  unless  he  be  expressly  relieved  by  his  principal,  is  bound 
to  render  to  the  latter  an  account  of  his  management  and  of  aU  that  which  he  has 
received  by  virtue  of  his  procuration,  even  though  what  he  shall  have  received  may 
not  have  been  due  to  the  principal. 

1643.  The  agent  can  not  substitute  any  one  for  himself,  if  he  was  not  empowered 
to  do  so  by  his  principal.  When  such  power  was  conferred  upon  him,  yet  without 
designation  of  the  person  to  be  substituted,  the  agent  is  answerable  for  the  deputy 
employed  by  him,  if  he  has  made  selection  of  a  person  whom  he  knew  to  be  incom- 
petent or  insolvent,  or  who  otherwise  was  notoriously  such.  In  all  cases,  the  prin- 
cipal may  act  directly  against  the  person  whom  the  agent  has  deputed. 

1644.  When  there  are  several  procurators  or  agents  appointed  by  one  and  the 
same  act,  their  obUgation  is  not  in  soUdum,  unless  it  be  so  expressed.  Each  of  such 
agents  may  validly  carry  out  his  mandate  independently  of  the  consent  of  the  other 
agents,  or  notwithstanding  their  opposition,  if  the  principal  has  not  expressly  or- 
dered that  one  shall  not  act  without  the  other,  or  if  he  has  not  otherwise  expressly 
determined  their  functions.  The  hmitation  of  the  powers  of  each  of  the  aforesaid 
agents,  can  not  be  alleged  against  third  parties,  unless  such  limitation  result  from 
the  act  of  the  procuration,  or  unless  it  be  proved  that  the  third  parties  have  other- 
wise had  sufficient  knowledge  of  such  hmitation. 

1645.  The  agent  is  indebted  in  interest  on  sums  which  he,  without  being  em- 
powered by  his  principal,  has  employed  for  his  own  use,  from  the  day  of  such  em- 
ployment, and  on  sums  in  which  he  is  a  debtor  on  the  balance,  from  the  day  on 
which  he  was  put  in  default;  saving,  in  both  the  aforesaid  cases,  any  commercial 
usages. 

1646.  The  agent  who  has  given  to.  the  party  with  whom  he  has  contracted 
in  this  capacity,  a  sufficient  knowledge  of  his  powers,  is  not  bound  by  any  warranty 
for  what  he  might  have  done  beyond  the  limits  of  such  powers,  imless  he  has  per- 
sonally bound  himself  thereto. 

Chapter  III.     Of  the  Obligations  of  the  Principal. 

1647.  The  principal  is  bound  to  execute  the  obUgations  contracted  by  the 
agent  conformably  to  the  powers  which  he  has  given  to  him.  He  is  not  bound  for 
what  the  agent  may  have  done  beyond  such  powers,  except  so  far  as  he  has  expressly 
or  tacitly  ratified  it. 

1648.  The  principal  must  reimburse  to  the  agent  advances  and  expenses  which 
the  latter  has  made  in  execution  of  the  mandate ;  and  must  pay  him  his  salary  wher- 
ever a  promise  thereof  has  been  made  to  him,  or  wherever  such  promise  is  presumed 
to  have  been  tacitly  agreed  upon,  regard  being  had  to  the  profession  of  the  agent, 
and  to  other  circumstances  of  the  case.  If  there  be  no  fault  imputable  to  the  agent, 
the  principal  can  not  relieve  himself  from  making  such  reimbursement  and  pay- 
ment, even  though  the  affair  shall  not  have  succeeded ;  nor  can  he  make  reduction 
of  the  amount  of  the  expenses  and  advances  made  in  good  faith,  under  pretext  that 
they  might  have  been  less. 
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1649.  The  principal  must  also  indemnify  the  agent  against  losses  which  the 
latter  has  sustained  by  reason  of  his  mandate,  where  no  fault  is  imputable  to  him. 

1650.  Interest  is  due  by  the  principal  to  the  agent  on  the  advances  and  ex- 
penses mentioned  in  article  1648,  from  the  day  of  the  payment  of  such  sums. 

1651.  Where  an  agent  has  been  appointed  by  several  persons  for  a  joint  busi- 
ness, each  of  them  is  bound  in  solidum  towards  the  agent  or  to  all  effects  of  the 
mandate. 

1652.  The  agent  has  the  right  of  retention,  so  long  as  he  is  not  paid  what  is 
due  to  him  in  consequence  of  the  mandate. 

Chapter  IV.     Of  the  Manners  in  which  Mandate  is  Extinguished. 

1653.  Mandate  is  extinguished:  By  the  revocation  of  the  procuration;  By  the 
death,  the  absolute  or  partial  inhibition  from  entering  into  contracts,  the  declaration 
of  bankruptcy,  or  the  cession  of  property,  either  of  the  principal  or  of  the  agent ;  By 
the  cessation  of  the  powers  of  the  principal;  By  the  expiration  of  the  time  during 
which  the  mandate  was  to  continue;  By  the  renunciation  of  the  agent. 

1654.  The  principal  may,  whenever  he  thinks  proper,  revoke  his  mandate. 
The  appointment  of  a  new  agent  for  the  same  business  produces  a  revocation  of 
the  mandate  given  to  the  former  agent,  even  though  the  new  agent  do  not  accept 
the  commission.  A  general  mandate  does  not  produce  a  revocation  of  a  former 
special  mandate  unless  the  business  contemplated  in  the  special  mandate  be  also 
expressly  included  in  the  general  mandate. 

1655.  The  existence  of  any  of  the  causes  by  which  a  mandate  is  extinguished, 
can  not  be  alleged  against  third  parties,  who,  being  ignorant  of  it,  have  transacted 
business  with  the  agent;  saving  always  the  right  of  the  principal  to  resort  to  the 
agent,  if  there  be  ground.  Nor  can  it  be  alleged  against  the  agent,  if  he  was  also 
ignorant  of  it,  at  the  time  when  he  acted. 

1656.  The  agent  may  renounce  the  mandate,  by  notifying  his  renunciation  to 
the  principal.  Nevertheless,  if  such  renunciation  prejudice  the  principal,  he  must 
be  indemnified  by  the  agent,  unless  the  latter  be  under  the  impossibility  of  conti- 
nuing the  exercise  of  his  mandate,  without  thereby  sustaining  considerable  prejudice 
himself. 

1657.  In  case  of  the  death  of  the  agent,  his  heirs  must,  if  they  know  that  he 
was  an  agent,  give  notice  thereof  to  his  principal,  and  provide  in  the  meantime 
according  to  circumstances  for  the  interest  of  the  latter. 

Title  VII.    Of  the  Institori.^) 

Institore.  98.  Any  party  set  over  a  commercial  business  by  the  proprietor 
thereof,  who  does  not  personally  manage  the  same,  is  caUed  an  institore. 

The  institore  is  not  a  trader  because  he  does  not  carry  on  business  on  his  own  account 
but  on  that  of  his  principal. 

Qualification.  99.  Any  person,  of  whatsoever  age,  whether  male  or  female, 
can  be  an  institore. 

Proprietor  responsible.  100.  The  proprietor  is  responsible  for  the  acts  of  the 
institore  provided  the  same  be  not  foreign  to  the  business,  or  to  the  undertaking 
or  to  the  kind  of  trade  entrusted  to  him. 

Obligation  of  loans.  101.  A  loan  does  not  bind  the  proprietor  unless  the  object 
for  which  the  same  was  made  be  declared,  and  unless  such  object  be  really  relative 
to  the  business  over  which  the  institore  has  been  appointed. 

Obligation.  102.  Any  act  done  by  an  institore  in  his  own  name  binds  him  di- 
rectly with  respect  to  the  other  contracting  party,  without  prejudice  to  the  right 
of  such  other  party  to  an  action  even  against  the  proprietor,  provided  he  prove  that 
the  business  was  transacted  on  account  of  the  proprietor. 

Prohibitions  to  trade,  etc.  103.  No  institore  can  trade  on  his  own  account,  or 
on  account  of  a  third  party,  or  have  any  interest  in  the  same  kind  of  trade  as  that 
over  which  he  has  been  appointed,  except  with  the  express  consent  of  his  principal. 
In  case  of  infraction  of  this  provision,  the  proprietor  shall  be  entitled  to  aU  profits 
and  shall  not  be  liable  to  losses  therefrom  resulting. 


1)  The  institore  is  the  kind  of  agent  known  in  German  law  as  the  "Proourist".  The  provisions 
of  our  law  as  regards  institori  are  derived  from  the  French  and  Italian  legislation. 
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The  acGon  called  institoria,  104.  In  regard  also  to  contracts  entered  into  by 
an  institore  after  the  death  of  the  proprietor  the  action  institoria  can  be  lawfully 
maintained  against  the  heir  of  the  proprietor,  whensoever  the  same  shall  have  con- 
tinued to  employ  the  institore  who  was  appointed  by  the  party  under  whom  he 
claims,  imtil  an'express  revocation  of  such  employment  shall  be  made  and  such 
revocation  advertised  by  a  notice  in  the  Borsa  di  Gommercio,  in  the  Government 
Gazette,  and  in  some  other  periodical  paper. 

Obligation  in  solidum.  105.  In  all  cases  where  an  action  institoria  can  be  main- 
tained, if  the  proprietors  are  more  than  one,  they  shall  all  be  bound  in  soUdum. 

Title  VIII.   Of  Bills  of  Exchange,  of  Negotiable  Papers  or  Promissory 

Notes,  of  Orders  or  Cheques  on  Bankers  or  Cashiers. 

Chapter  I.     Of  Bills  of  Exchange. 

Section  I.     Of  the  Form  of  a  Bill  of  Exchange. 

Bills  of  exchange.    106.  A  bill  of  exchange  shall  be  dated,  and  shall  state  the 

place  where  the  same  is  drawn,  the  sum  to  be  paid,  the  name  of  the  party  who  is 

to  pay,  and  the  name  of  the  party  to  whom  or  to  whose  order  payment  is  to  be  made, 

the  time  and  place  in  which  the  payment  is  to  be  made,  the  value  or  the  amount 

paid  whether  in  cash,  in  goods,  on  account,  or  in  any  other  manner,  and  shall  be 

signed  by  the  drawer. 

Though  the  law  here  enumeratea  the  requisites  of  a  bill  of  exchange,  not  all  of  them  are 
essential  in  order  that  an  instrument  may  have  that  denomination.  The  following  are  not  es- 
sential and  their  absence  does  not  annul  or  change  the  nature  of  a  bill  of  exchange:  1.  The  date 
when  it  was  drawn;  2.  The  place  where  it  was  drawn;  3.  The  value  of  the  amount  paid  whether 
in  cash,  etc. 

How  drawn.  107.  A  bill  of  exchange  can  be  drawn  by  a  party  upon  himself,  and 
can  be  made  payable  at  the  place  where  the  same  was  dlawn. 

These  are  two  departures  from  the  French  legislation;  drawer  and  drawee  may  be  one  and 
the  same  person,  and  the  bill  may  be  made  payable  in  the  same  place  where  it  was  drawn. 

When  null.  108.  A  bill  of  exchange  signed  by  means  of  a  cross  or  any  other 
mark  whatsoever,  is  null. 

Difference  between  letters  and  figures.  109.  Where  the  amount  to  be  paid  is 
stated  in  a  bill  of  exchange  in  figures  and  in  words,  the  amount  stated  in  words  shall, 
in  case  of  difference,  prevail.  Where  the  amount  is  repeatedly  stated  in  figures  or 
in  words,  the  lowest  amount  shall,  in  case  of  difference  prevail. 

Drawn  to  order.  110.  A  bill  of  exchange  can  be  drawn  to  the  order  of  a  third 
party,  or  to  the  order  of  the  drawer  himself. 

How  payable.  111.  A  bill  of  exchange  can  be  drawn  on  an  individual,  and 
payable  at  the  place  of  residence  of  a  third  party.  A  bill  of  exchange  can  be  drawn 
by  order  and  on  account  of  a  third  party. 

Sets.  Exception.  112.  BiUs  of  exchange  can  be  drawn  in  sets ;  whereof  indica- 
tion shall  be  made  in  each  part  of  a  bill  by  the  words  first,  second,  third,  etc.,  in 
which  case  each  part  shall  be  equivalent  to  the  whole  set,  and  the  whole  set  shall 
be  equivalent  to  each  part.  In  the  absence  of  such  indication  each  part  of  a  bill 
shall  be  considered  as  a  separate  bUl  of  exchange. 

Section  II.    Of  the  Duties  of  the  Drawer. 

Parts  of  a  bill  demandable.  113.  If  the  party  receiving  a  bUl  shall,  previously 
to  the  date  on  which  the  bill  becomes  due,  request  more  parts  than  one  of  the  bill, 
the  drawer  shall  comply  with  the  request. 

Funds  to  meet  the  bill.  114.  The  drawer,  or,  in  cases  where  a  bill  is  drawn  on 
account  of  another  party,  the  party  on  whose  account  the  bill  has  been  drawn, 
shall  take  care  that  at  the  time  when  the  bUl  becomes  due  there  shall  be  on  his  ac- 
count in  possession  of  the  drawee  a  supply  of  funds  sufficient  for  the  payment  of  the 
bin,  even  though  the  same  were  payable  at  the  place  of  residence  of  a  third  party. 
Nevertheless,  the  drawer  on  account  of  another  party  shall  remain  personally  bound 
to  the  party  receiving  the  bUl,  the  endorsers  and  the  holder  of  the  biU. 

When  funds  deemed  to  be  found.  115.  The  fimds  are  deemed  to  be  found,  if  at 
the  time  the  bill  becomes  due  the  drawee  be  a  debtor  to  the  drawer,  or  to  the  party 
on  whose  account  the  bUl  was  drawn,  for  an  amount  not  less  than  that  specified 
in  the  bUl. 
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Acceptances.  116.  An  acceptance  implies  the  finding  of  the  funds ;  and  consti- 
tutes a  proof  thereof  so  far  as  regards  the  holder  and  the  endorsers.  The  drawer 
alone,  whether  the  bill  be  accepted  or  not,  shall  be  bound  to  prove,  in  case  of  dis- 
pute, that  the  parties  on  whom  the  bill  was  drawn  were  furnished  with  the  neces- 
sary funds  at  the  time  when  the  bill  became  due ;  otherwise  he  shall  be  bound  to 
make  it  good,  although  the  protest  shall  have  been  made  subsequently  to  the  esta- 
blished periods. 

Protested  bills.  117.  In  no  case  shall  the  holder  of  a  bill  of  exchange  which  has 
been  protested,  have  a  right  on  the  funds  found  by  the  drawer  or  by  the  party  on 
whose  account  the  bill  was  drawn.  Where  the  biU  has  not  been  accepted,  the  funds 
found  shall,  in  case  of  the  bankruptcy  of  the  party  who  found  them,  return  to  his 
estate.  Where  the  bUl  has  been  accepted,  the  funds  found  shall  remain  with  the 
acceptor,  yet  under  the  obligation  of  paying  the  holder  of  the  bill. 

Prohibition  of  transfer.  118.  Where  the  drawer  has  prohibited  the  transfer 
of  a  biU  of  exchange  by  an  express  declaration  on  the  bill  itself,  if  any  transfer  be 
made,  the  endorsee  shall  acquire  no  right  beyond  those  appertaining  to  the  party 
receiving  the  bUl. 

Section  III.    Of  Endorsement. 

Transfer  by  endorsement.  119.  The  holder  of  a  biU  of  exchange  can  transfer 
the  property  in  a  bill  by  means  of  an  endorsement. 

Endorsement.  120.  A  bill  of  exchange  can  be  endorsed  to  the  drawee,  to  the 
acceptor,  or  to  a  former  endorser,  or  even  to  the  drawer,  and  can  be  further  endorsed 
by  each  and  all  of  them. 

Where  made.  121.  The  endorsement  is  made  on  the  back  of  the  bUl,  or  even 
on  the  paper  which,  when  necessary,  is  tacked  to  the  bUl  itself. 

How  made.  122.  The  endorsement  can  be  made  by  mentioning  the  name  of 
the  party  to  whom,  or  to  whose  order,  payment  shall  be  made,  and  stating  the  date 
under  which  the  endorsement  is  made,  and  also  other  particulars;  an  endorsement 
can  also  be  made  in  blank,  by  the  mere  signature  of  the  endorser. 

Endorser  responsible.  123.  The  endorser  is  responsible  towards  all  subse- 
quent holders  for  the  acceptance  and  payment  of  the  bUl.  But  in  cases  where  the 
declaration  without  guarantee,  or  any  other  expression  amounting  to  a  hke  reser- 
vation, shall  be  added  to  the  endorsement,  the  endorser  who  has  so  explained  him- 
self shall  be  discharged  from  all  habUities  arising  from  his  endorsement. 

Transfer  can  be  prohibited.  124.  Where  an  endorser  has  in  his  endorsement 
expressly  prohibited  any  further  transfer  of  the  bill,  the  parties  to  whom  such  bill 
shall  be  subsequently  endorsed,  shall  have  no  right  to  resort  to  such  endorser. 

Such  a  condition  on  the  part  of  an  endorse!-  does  not  affect  the  negotiabiUty  of  the  bill,  but 
frees  the  said  endorser  from  the  responsibility  mentioned  in  Art.    122. 

Per  I'incasso.  125.  If  the  endorsement  be  made  with  the  declaration  per  Vin- 
casso,  or  any  other  expression  amounting  to  an  order  by  the  endorser,  such  endor- 
sement shall  not  transfer  the  property  in  a  biU  of  exchange,  but  shall  merely  transmit 
to  the  endorsee  the  order  therein  contained.  And  in  this  case  the  endorsee  can  only 
transmit  to  other  parties  the  same  order  by  a  similar  endorsement. 

Endorsement  after  the  period  for  protest.  126,  If  the  endorsement  be  made 
after  the  expiration  of  the  period  within  which  the  protest  for  non-payment  is  to 
be  made,  the  endorsee  acquires,  with  respect  to  the  drawee,  the  rights  arising  from 
the  acceptance  already  made,  and  the  right  to  resort  to  such  parties  as  shall  have 
endorsed  the  biU  after  the  said  period.  The  same  provision  shall  obtain  where  the 
endorsement  is  made  after  the  expiration  of  the  period  within  which  the  protest 
for  non-acceptance  is  to  be  made. 

Hence  endorsers  who  have  endorsed  the  bill  before  the  expiration  of  the  said  period 
are  free  from  responsibility. 

Protest  for  non-payment.  127.  If  the  endorsement  be  made  after  the  bUl  of 
exchange  has  been  protested  for  non-payment,  the  endorsee  shall  have  no  rights 
other  than  those  of  his  endorser  against  the  drawee,  where  such  drawee  has  accepted 
the  bUl,  and  those  against  such  endorsers  as  may  stiU  be  bound  by  reason  of  the 
same  bUl. 

Right  of  endorsee.  128.  In  the  cases  contemplated  in  the  two  preceding  articles, 
the  endorsee  shall  preserve  his  rights  against  the  drawer,  and  against  the  party  on 
whose  account  the  bill  was  drawn. 
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Obligation  from  endorsements  extinguished.  129.  Where  the  endorser  has  in 
his  endorsement  specified  a  period  of  the  time  for  the  presentation  of  the  bill  to  the 
drawee,  the  obligation  arising  from  his  endorsement  shall  be  extinguished,  if  the 
bill  be  not  presented  for  acceptance  within  the  time  specified. 

Presentation  for  acceptance.  130.  The  mere  possession  of  a  bill  of  exchange 
not  endorsed  in  favor  of  the  holder  entitles  the  holder  to  present  such  bill  for  accept- 
ance, and  to  protest  the  same  for  non-acceptance. 

Section  IV.     Of  Acceptance. 

Form  of  acceptance.  131.  The  acceptance  of  a  biU  of  exchange  shall  be  made, 
on  the  bill  itself,  by  the  signature  of  the  acceptor,  with  or  without  the  words  "ac- 
cept", or  "accepted". 

Contents.  132.  An  acceptance  shall  bear  the  date  at  which  it  is  made,  if  the 
bill  be  payable  at  a  certain  time  after  sight,  or  at  usance.  The  omission  of  the  date 
of  acceptance  renders  the  bill  payable  at  the  time  specified  in  the  bill,  such  time  to 
run  from  the  date  of  the  same. 

Can  not  be  conditional.  133.  An  acceptance  can  not  be  conditional ;  but  it  can 
be  partial  as  to  the  amount  to  be  paid.  A  conditional  acceptance  shall  be  considered 
as  a  refusal  to  accept. 

When  to  be  accepted.  134.  A  bill  of  exchange  shall  be  accepted  on  presen- 
tation, or  at  latest  within  twenty-four  hours  after  presentation.  If  after  the  expira- 
tion of  this  period,  the  bill  be  not  returned,  whether  accepted  or  not,  the  party  who 
has  kept  the  same  shall  be  bound  to  make  good  all  damages  to  the  holder. 

Obligation  of  acceptor.  135.  The  party  who  accepts  a  bill  of  exchange  enters 
into  an  engagement  to  pay  the  amount  thereof,  nor  can  he  be  reHeved  from  such 
engagement,  even  although  the  drawer,  or  the  party  on  whose  account  the  bill  has 
been  accepted,  may  without  his  knowledge  have  become  bankrupt  previously  to 
the  acceptance  of  the  bUl.  But  the  acceptor,  if  not  provided  with  the  requisite  funds, 
can  resort  to  the  drawer  or  to  the  party  on  whose  account  the  biU  has  been  accepted ; 
in  which  case  the  fact  of  acceptance  affords  merely  a  presumption  that  he  had  the 
funds,  and  he  shall  be  allowed  to  adduce  evidence  to  the  contrary. 

Protest  for  non-acceptance.  136.  A  refusal  to  accept  shall  be  proved  by  means 
of  a  protest  termed  "protest  for  non-acceptance".  Where  a  biU  of  exchange  has  not 
been  accepted  for  the  whole  amount  specified  in  the  same,  a  protest  for  non-accept- 
ance of  the  residue  shall  be  made. 

Security  to  be  given.  137.  On  the  notification  of  the  protest  contemplated  in 
the  preceding  article,  the  endorsers  and  the  drawer  shall  be  bound  respectively  to 
give  sufficient  security  for  the  payment,  when  due,  of  the  bUl  or  of  the  amoimt  for 
which  the  biU  has  not  been  accepted,  or  to  pay  the  same  together  with  the  costs  for 
protest  and  re-exchange. 

Effect  of  change  of  affairs.  138.  If  after  the  acceptance  of  a  bill  of  exchange, 
proof  shall  be  made  that  the  acceptor's  condition  as  to  his  commercial  concerns  has 
been  so  altered  as  to  afford  sufficient  ground  to  presume  that  he  wiU  not  be  able  to 
pay  the  bUl,  when  due,  it  shall  also  be  lawful  to  demand  the  same  security  as  that 
which  is  contemplated  in  article  137,  against  the  drawer,  the  endorsers,  and  even 
against  the  acceptor  himself. 

Obligation  of  surety  in  solidum.  139.  A  surety  for  one  only  of  the  parties  who 
are  bound  to  give  security,  shall  be  bound  in  soUdum  with  no  other  than  the  party 
for  whom  he  has  given  security. 

Promise  to  accept.  140.  A  promise  to  accept  a  bill  of  exchange  does  not  amount 
to  an  acceptance ;  but  it  entitles  the  party  to  whom  it  is  made  to  maintain  an  action 
for  damages  against  the  party  refusing  to  perform  his  promise  to  accept. 

Section  V.     Of  Acceptance  by  Intervention  or  for  Honor  of  the  Bill. 

A  protested  bill  can  be  accepted.  141.  In  case  of  a  protest  for  non-acceptance, 
the  bUl  can  be  accepted  by  a  third  party  intervening  for  the  drawer  or  for  a  parti- 
cular endorser,  with  or  without  an  order  to  that  effect,  or  even  for  the  drawee  him- 
self after  the  protest  has  been  made. 

What  persons  have  a  preference.  142.  If  several  parties  come  forward  to  ac- 
cept a  bUl  of  exchange  by  intervention,  the  foUowing  have  a  preference:  1.  Parties 
intervening  for  the  drawer,  or  for  the  party  on  whose  account  the  bUl  was  drawn; 
2.  Parties  intervening  for  an  endorser,  according  to  the  order  of  the  endorsements. 
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Acceptance  by  intervention.  143.  If  several  parties  come  forward  to  accept 
by  intervention  for  one  and  the  same  party,  the  holder  of  the  bill  can  select  any 
of  them. 

Who  has  preference.  144.  But  the  party  instructed  to  intervene  by  the  person 
for  whom  he  comes  forward  to  accept,  shall  always  be  preferred  to  those  who  come 
forward  for  the  same  person  without  such  instructions. 

Holder  can  accept.  145.  The  holder  of  a  bill  of  exchange  can,  equally  with  any 
other  party,  accept  by  intervention,  and  he  can,  under  similar  circumstances,  give 
the  preference  to  himself. 

Intervention  how  made.  146.  The  intervention  shall  appear  on  the  bill  by 
means  of  the  signature  of  the  party  intervening,  and  mention  thereof  shall  be  made 
in  the  act  of  protest  or  in  a  subsequent  act. 

Duties  of  intervener.  147.  The  party  intervening  shall  cause  the  protest  for 
non-acceptance  to  be  deUvered  to  himself,  and  shall,  without  delay,  give  notice  of 
his  intervention  to  the  party  on  whose  account  he  has  intervened,  and  communi- 
cate to  him  the  protest,  imder  penalty  of  making  good  aU  damages  resulting  from 
his  omission  to  do  so. 

Indication  ol  principal.  148.  If  the  party  intervening  shall  omit  to  indicate  the 
person  on  whose  account  he  has  intervened,  it  shall  be  presumed  that  such  interven- 
tion has  been  on  account  of  the  drawer,  or  of  the  party  on  whose  account  the  biU 
was  drawn,  in  cases  where  the  name  of  such  party  appears  in  the  biU. 

Rights  of  the  holder.  149.  The  holder  of  a  bill  of  exchange  preserves  all  his 
rights  against  the  drawer  and  the  endorsers  by  reason  of  non-acceptance  by  the 
drawee,  notwithstanding  any  acceptance  by  intervention.  But  where  an  interven- 
tion in  case  of  need  has  been  recommended  by  the  drawer  in  the  bill  itself,  if  the  bill 
be  accepted  by  the  party  therein  charged  to  intervene,  the  security  contemplated 
in  article  137  shall  not  be  required. 

Presentation  and  protest  of  bills  accepted  by  intervention.  150.  A  bill  accepted 
by  intervention  shall  be  presented  to  the  drawee  at  the  time  the  bill  becomes  due, 
and,  in  default  of  payment,  a  protest  shall  be  made  against  him.  In  the  absence  of 
such  protest,  the  party  intervening  shall  not  be  bound  to  pay  the  bill,  and,  if  he 
pay  the  biU  notwithstanding  such  omission,  he  shall  lose  his  right  to  resort  to  the 
parties  who  might  have  an  interest  that  the  bill  of  exchange  should  be  protested 
against  the  drawee. 

Section  VI.     Of  Parties  bound  in  solidum. 
Parties  to  a  bill  bound  in  solidum.   151.  All  parties  who  have  signed,  accepted, 
or  endorsed  a  bill  of  exchange,  shall  be  bound  in  sohdum  to  guarantee  the  holder. 

Section  VII.     Of  the  "Avallo". 

Avallo.  152.  Independently  of  the  acceptance  and  the  endorsement,  the  pay- 
ment of  a  bUl  of  exchange  can  be  guaranteed  by  an  avaUo,  which  is  an  obligation 
of  a  third  party. 

How  given.  153.  The  avallo  can  be  given  on  the  bill  itself,  or  by  a  separate 
act,  even  by  a  letter. 

Binds  in  solidum.  154.  The  party  giving  the  avallo  shall  be  bound  in  soUdum 
and  in  the  same  manner  as  the  drawer  and  the  endorsers,  unless  otherwise  agreed 
on  between  the  parties. 

Section  VIII.     Of  the  time  a  Bill  becomes  due,  and  of  Payment  thereof. 

Time  of  payment.  155.  The  time  when  the  payment  of  a  bill  shall  be  made, 
can  be  fixed :  at  sight ;  at  a  certain  time,  or  on  a  certain  day ;  at  a  certain  time  after 
sight;  at  a  certain  time  after  date;  at  usance. 

At  sight.     156.    A  bill  drawn  at  sight  is  payable  on  presentation. 

At  a  certain  time.  157.  A  bill  drawn  at  a  certain  time  or  on  a  certain  day  is 
payable  at  the  time  or  on  the  day  therein  specified. 

Definition  of  middle  of  the  month.  158.  If  the  time  specified  be  the  middle  of 
a  certain  month,  the  bUl  shall  be  considered  to  become  due  on  the  15th  day  of  the 
month  specified. 

Bills  after  sight,  when  payable.  159.  Bills  drawn  at  a  certain  time  after  sight, 
or  at  a  certain  time  after  date,  are  payable:  1.  If  the  period  of  time  be  indicated 
by  days,  on  the  last  of  the  days  named;  but  in  this  period  the  day  on  which  the 
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bill  was  presented  for  acceptance  shall  not  be  reckoned  if  the  biU  is  drawn  at  a  cer- 
tain time  after  sight,  nor  shall  the  day  of  the  date  of  the  bill  be  reckoned  if  the 
bill  is  drawn  at  a  certain  time  after  date;  2.  Where  the  time  is  fixed  by  weeks  or  by 
months,  the  bill  shall  be  payable  on  the  day  of  the  week,  or  month,  which  corres- 
ponds in  name  or  in  number  with  the  day  on  which  the  biU  was  presented  for  ac- 
ceptance, or  with  the  day  of  the  date ;  but  where  the  month  in  which  payment  is  to 
be  made,  does  not  contain  a  day  so  corresponding,  the  bill  shall  be  considered  aa 
due  on  the  last  day  of  such  month. 

Mezzo  mese  equivalent  to  15  days.  160,  The  indication  of  time  by  the  words 
mezzo  mese  shall  be  equivalent  to  fifteen  days. 

Gregorian  calendar.  161 .  Months  are  reckoned  according  to  the  Gregorian  calendar. 

Bill  at  usance.  162.  A  bill  drawn  at  usance  shall  be  payable  at  twenty-one 
days  from  the  day  on  which  the  bill  was  presented  for  acceptance. 

If  no  time  specified  payable  at  sight.  163.  In  the  absence  of  any  of  the  periods 
for  payment  enumerated  in  article  155,  a  biU  shall  be  payable  at  sight. 

So  that  a  bill  in  which  the  date  of  payment  has  been  omitted  is  not  null,  as  the  law  considers 
such  a  bill  payable  at  sight. 

Not  payable  on  Sundays  and  holidays.  164.  If  the  day  on  which  a  bill  becomes 
due  falls  on  a  Sunday,  or  on  any  other  of  the  hohdays  termed  d'intero  precetto,  or 
on  Good  Friday,  the  same  shaU  be  payable  on  the  next  day  following. 

Holidays  of  "intero  precetto"  are  such  as  have  been  thus  denominated  by  the  Roman 
Cathohc  Church. 

Case  of  bankrupt.  165.  A  bill  of  exchange  is  held  to  be  due  from  the  moment 
the  drawee  is  declared  to  be  a  bankrupt,  and  in  this  case  the  holder  can  protest  such 
biU  in  terms  of  article  174;  but  the  drawer  and  the  endorsers  can,  if  called  upon  to 
pay  the  bill,  postpone  payment  tiU  the  day  on  which  such  biU  shall  be  due,  accord- 
ing to  the  terms  in  which  it  is  drawn,  on  giving  the  security  contemplated  in 
article  137. 

In  what  moneys  payable.  166.  A  bill  of  exchange  shall  be  paid  in  the  moneys 
specified  in  the  same.  But  if  the  moneys  specified  in  the  bill  be  imaginary,  or  if  the 
same  be  not  a  legal  tender  in  the  place  where  payment  is  to  be  made,  and  the  value 
thereof  shall  not  have  been  stated  in  the  biU,  the  payment  shall  be  made  in  lawful 
money  of  the  place,  corresponding  in  value  with  the  money  indicated  in  the  biU, 
at  the  time  it  becomes  due,  unless  the  drawer,  by  the  words  in  effettivi  or  other  de- 
claration equivalent  thereto,  shall  have  expressly  ordered  payment  to  be  made 
in  the  money  (not  being  imaginary)  indicated  by  him. 

Authenticity  of  endorsement.  167.  A  party  paying  a  bill  shall  not  be  bound  to 
examine  the  authenticity  of  the  endorsements. 

Result  of  ante-payment.  168.  A  party  paying  a  bill  before  it  becomes  due  shall 
be  responsible  for  the  vaUdity  of  the  payment. 

Discharge  by  payment.  169.  A  party  paying  a  biU,  when  due,  and  without  any 
opposition,  shall  be  deemed  to  be  lawfully  discharged. 

Holder  need  not  receive  payment  before  due.  170.  The  holder  of  a  bill  can  not 
be  compelled  to  receive  payment  thereof  before  the  time  it  becomes  due. 

Payment  on  part  of  a  bill  valid.  171.  The  payment  of  a  bill  on  the  second,  third, 
or  other  part,  shaU  be  vahd,  provided  it  be  expressed  on  the  second,  third,  etc.,  that 
such  payment  shall  annul  the  effect  of  the  other  parts  of  the  bill. 

Non- withdrawal  of  the  accepted  part.  172.  A  party  paying  a  biU  on  a  second, 
third,  or  other  part,  without  withdrawing  that  part  which  contains  his  acceptance, 
shall  not  be  discharged  with  respect  to  a  third  party  in  possession  of  the  accepted 
part  of  the  bill;  saving  always  his  right  to  resort  to  the  party  to  whom  payment 
had  been  unduly  made. 

Liabilities  of  acceptance.  173.  When  a  bill  is  drawn  in  a  set  consisting  of  first, 
second,  third,  or  more  parts  and  the  drawee  has  accepted  more  than  one  of  such 
parts,  he  shall  be  bound  to  pay  all  those  parts  which,  being  furnished  with  his  ac- 
ceptance, shall  be  presented  to  him  in  due  time  by  several  holders;  saving  al- 
ways his  right  to  resort  to  any  party  who  had  made  use  of  more  than  one  of  the 
parts  of  the  bill. 

Protest  for  non-payment.  174.  A  refusal  to  pay  shall  be  proved  by  means  of  a 
protest  termed  protest  for  non-payment. 

Payment  of  bill  not  endorsed  to  holder.  175.  A  party  who  claims  payment  of 
a  bill  which  has  not  been  endorsed  in  his  favour,  but  who  in  the  meantinie  affords 
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proof  that  the  same  has  been  remitted  to  him  for  the  purpose  of  receiving  payment 
thereof,  can,  on  sufficient  security  being  given  by  him,  demand  payment  of  such 
bill,  and  can  cause  it  to  be  protested  in  default  of  payment. 

Liability  of  party  obtaining  payment.  176.  The  holder  of  a  bill  who  obtains 
payment  thereof,  and  all  precedent  endorsers,  are  guarantee,  to  the  party  paying 
the  bill,  for  the  vaUdity  of  all  preceding  endorsements. 

Bills  to  be  acquitted.  177.  Saving  the  case  contemplated  in  articles  184,  and  185, 
the  party  Uable  for  the  payment  is  not  bound  to  pay  a  bill,  except  the  same  be  de- 
livered to  him  duly  acquitted. 

Partial  payment.  178.  The  holder  of  a  bill  can  not  refuse  to  receive  from  the 
drawee  a  part  only  of  the  amount  specified  iu  the  bOl,  although  the  same  shall  have 
been  accepted  by  the  drawee  himself,  or  by  any  other  party,  for  the  whole  amount ; 
but  in  this  case  the  holder  shall  protest  the  bUl  for  the  residue.  But  the  party  mak- 
ing a  partial  payment  can  not  claim  that  the  bUl  be  delivered  up  to  him ;  he  can  only 
demand  that  such  partial  payment  be  acknowledged  on  the  biU  itself,  and  that  a 
copy  of  the  bill,  together  with  the  acquittance  for  the  amount  paid,  be  delivered  up 
to  him. 

The  amount  of  a  bill  not  presented  can  be  deposited  in  court.  179.  If  a  bill  be 
not  presented  for  payment  at  the  time  when  due,  the  acceptor  shall,  after  the  expi- 
ration of  the  period  in  which  the  protest  for  non-payment  is  to  be  made,  be  autho- 
rized to  deposit  the  amount  of  the  bill  in  the  Commercial  Court,  at  the  expense 
and  risk  of  the  holder. 

Exceptions  against  endorsers.  180.  Exceptions  affecting  the  endorsers  person- 
ally shall  not  be  admitted  against  the  holder  of  a  bill. 

The  only  exceptions  i.  e.  defences  that  can  be  admitted  against  a  holder  of  a  bill  are 
those  which  depend  on  the  nature  of  the  bill  itself  and  not  those  which  may  affect  the  endorsers 
personally. 

Exceptions  delaying  payment.    Exceptions  referring  to  a  separate  suit.     181. 

Exceptions  affecting  the  holder  of  a  bill  personally,  can  not  delay  the  payment 
thereof,  unless  the  exceptions  be  such  as  admit  of  being  clearly  and  speedily  deter- 
mined. Where  exceptions  require  an  extended  enquiry,  the  cognizance  thereof 
shall  be  referred  to  a  separate  suit,  and  in  the  meantime  the  sentence  for  payment 
of  the  bill,  with  or  without  security  at  the  discretion  of  the  court,  shall  not  be 
retarded. 

Opposition  to  payment.  182.  No  opposition  to  the  payment  of  a  bUl  shall  be 
admitted,  except  in  case  of  the  loss  of  the  same,  or  in  case  of  the  bankruptcy  of  holder. 

Loss  of  a  non-accepted  bill.  183.  In  case  of  the  loss  of  a  non-accepted  bill,  the 
party  to  whom  such  bill  belongs  can  claim  payment  thereof  upon  a  second,  third, 
fourth,  or  other  part. 

Loss  of  an  accepted  part.  184.  If  the  accepted  part  of  a  bill  has  been  lost,  pay- 
ment can  not  be  claimed  upon  the  second,  third,  fourth,  or  other  part,  unless  the 
party  claiming  the  same  shaU  duly  prove  his  title  and  give  sufficient  security. 

Payment  claimable  on  first  part.  185.  If  the  party  who  has  lost  the  first  part 
of  a  bill,  whether  accepted  or  not,  be  unable  to  present  the  second,  third,  fourth, 
or  other  part,  he  can  demand  and  obtain  the  payment,  provided  he  duly  prove  his 
title  and  give  sufficient  security. 

Prescription.  186.  The  obligation  arising  from  the  security  mentioned  in 
articles  184  and  185  shall  be  extinguished  by  the  lapse  of  three  years. 

Amount  of  lost  bill  can  be  deposited  in  court.  187.  In  the  absence  of  the  security 
prescribed  in  articles  184  and  185,  it  shall  be  lawful,  on  making  the  proof  contem- 
plated in  the  said  articles,  to  demand  that  the  amount  due  by  virtue  of  the  bill 
which  was  lost  be  deposited  in  the  Commercial  Court. 

Protest  in  case  of  a  lost  bill.  188.  In  case  of  non-payment  on  a  demand  to  that 
effect,  in  accordance  with  the  provisions  contained  in  articles  184  and  185,  the 
owner  of  the  lost  bill  shall  preserve  all  his  rights  by  an  act  of  protest,  to  be  made 
and  notified  to  the  drawer  and  the  endorsers  at  the  time  and  in  the  manner  herein 
after  prescribed  with  respect  to  the  protest  for  non-payment. 

Application  for  other  parts.  189.  The  owner  of  a  lost  bill,  in  order  to  obtain 
the  second,  third,  or  other  part,  shall  apply  to  his  immediate  endorser,  who  shall 
lend  him  his  name  and  his  assistance  in  order  to  enable  him  to  proceed  against  the 
endorser  of  the  latter,  and  so  on  with  all  the  other  endorsers  up  to  the  drawer  of 
the  bill. 

17* 


214  MALTA. 

Owner  of  a  lost  bill  to  pay  expenses.  190.  The  owner  of  a  lost  bill  shall  defray 
all  expenses  resulting  from  the  loss. 

Damages.  191.  A  party  refusing  to  give  a  second,  third,  or  other  part,  on  ap- 
plication being  made  to  him  to  that  effect,  in  accordance  with  the  provision  of 
article  189,  shall  be  bound  to  make  good  all  damages. 

Section  IX.    Of  Payment  by  Intervention,  or  for  the  Honour  of  the  Bill. 

Payment  by  intervention.  192.  A  protested  bill  can  be  paid  by  any  party,  in- 
tervening for  the  drawer  or  for  any  one  of  the  endorsers. 

Acknowledged  in  protest.  193.  A  payment  by  intervention  shall  be  acknow- 
ledged in,  or  appended  to,  the  act  of  the  protest. 

Consequent  rights,  etc.  194.  A  party  paying  a  biU  by  intervention  shall  acquire 
all  the  rights  belonging  to  the  holder,  and  shall  be  bound  to  the  same  duties  in  re- 
gard to  the  formahties  to  be  observed.  Moreover,  he  shall  forthwith  give  notice  of 
the  payment  to  the  party  for  whom  he  has  intervened,  under  penalty  of  making 
good  all  damages. 

Discharge  of  endorsers.  195.  If  payment  by  intervention  be  made  on  account 
of  the  drawer,  all  the  endorsers  shall  be  discharged  from  all  Hability.  If  payment 
is  made  on  account  of  a  particular  endorser,  all  subsequent  endorsers  shall  be  dis- 
charged from  all  liability. 

Rules  to  be  observed.  198.  If  several  parties  come  forward  to  pay  a  biU  by  in- 
tervention, the  rules  laid  down  with  respect  to  acceptance  by  intervention  shall 
be  observed. 

Preference  of  drawee.  197.  But  i£  the  party  on  whom  the  bill  was  originally 
drawn,  and  against  whom  a  protest  for  non-acceptance  has  been  made,  be  willing 
to  pay  the  bill  at  the  time  it  becomes  due,  he  shall  be  preferred  to  all  parties  who 
may  be  willing  to  pay  the  bill  by  intervention. 

Right  of  recovery.  198.  An  acceptor  by  intervention  who  does  not  pay  because 
payment  had  been  already  made  by  the  drawee  or  by  any  other  party,  shall  be  en- 
titled to  recover  from  the  party  who  paid  the  bill  all  expenses  incurred  by  him  and 
a  commission  of  one-third  per  cent. 

Case  of  payment,  another  party  having  the  preference.  199.  Whosoever  shall 
pay  a  bill  by  intervention,  when  another  party  having  a  prior  claim  to  preference 
shall  have  come  forward  to  pay  the  same,  shall  have  no  right  to  resort  to  such  en- 
dorsers as  would  have  been  discharged  from  aU  UabiJity,  if  the  payment  offered  by 
the  latter  had  been  made. 

Bill  and  protest  to  be  delivered  up.  200.  The  bill  and  the  protest  for  non-pay- 
ment shall  be  dehvered  up  to  the  party  paying  by  intervention,  and  the  said  party 
shall  be  bound  to  defray  the  expenses  of  the  protest. 

Section  X.     Of  the  Bights  and  Duties  of  the  Holder. 

When  payment  can  be  claimed.  201.  The  holder  of  a  bill  of  exchange  payable  in 
these  Islands  at  sight,  or  at  a  certain  time  after  sight,  or  at  usance,  shall  claim  the 
payment  or  the  acceptance  thereof,  within  the  periods  prescribed  in  the  following 
article,  such  periods  to  be  reckoned  from  the  date  of  the  bill,  under  penalty  of  loss 
of  right  to  resort  to  the  endorsers,  or  even  to  a  drawer  who  has  made  due  provisions 
to  meet  the  bUI. 

Terms  of  payment.  202.  The  periods  contemplated  in  the  preceding  article 
run  for :  Six  months,  if  the  biU  be  drawn  in  a  place  in  Europe,  Asia  Minor,  S3rria, 
Egypt,  the  regency  of  Tripoh  or  of  Tunis,  Algiers,  or  Morocco ;  One  year,  if  the  bill  be 
drawn  in  any  other  place.  The  above  periods  are  doubled  in  time  of  a  maritime  war. 
One  month,  if  the  bill  is  drawn  and  payable  in  these  Islands. 

Consequence  of  not  claimed  payment.  203.  The  loss  of  right  indicated  in  arti- 
cle 201,  shall  obtain  against  the  holder  of  a  bill  drawn  in  these  Islands  and  payable, 
whether  at  sight  or  at  a  certain  time  after  sight  or  at  usance,  in  either  of  the  countries 
contemplated  in  article  202,  if  the  holder  shall  not  claim  payment  or  acceptance 
thereof  within  the  periods  estabhshed  in  article  202. 

Holder  not  bound  to  present  a  bill.  204.  The  holder  of  a  bill  drawn  at  a  certain 
time,  or  at  a  certain  day,  or  at  a  certain  time  after  date,  is  not  bound  to  present 
the  same  for  acceptance,  but  if  he  present  it,  he  shall  be  bound  to  protest  the  bill 
in  case  of  non-acceptance. 
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Exceptions  to  201,  203,  and  204.  205.  The  provisions  contained  in  articles  201, 
203,  and  204  shall  not  hold  with  respect  to  such  drawer  or  endorser  as  may  have 
lawfully  given  different  directions. 

Payment  to  be  claimed  on  the  day.  206.  The  holder  of  a  bill  shall  claim  payment 
thereof  on  the  day  on  which  the  same  becomes  due. 

When  acts  are  to  be  made.  207.  The  presentation  of  a  bill  for  acceptance  or 
for  payment,  the  protest,  the  request  for  a  dupUcate  of  a  bill,  and  aU  acts  against 
a  particular  party  in  regard  to  a  bill,  shall  be  made,  either  in  the  place  in  which  such 
party  transacts  his  business,  or  at  his  residence. 

Acceptance,  etc.,  not  demandable  on  Sundays,  etc.  208.  The  holder  of  a  bill 
can  not  demand  acceptance  thereof,  or  the  delivery  of  a  duplicate,  or  the  perfor- 
mance of  any  other  act  in  regard  to  a  bUl,  except  on  a  working  day.  If  the  last  day 
on  which  the  performance  of  any  of  the  aforesaid  acts  was  to  be  demanded,  fall  on  a 
Sunday,  or  on  any  other  of  the  holidays  termed  d'intiero  precetto,  or  on  Good  Friday, 
then  the  performance  of  any  such  act  shall  be  demanded  on  the  next  following  work- 
ing day.    The  same  provision  shall  obtain  with  respect  to  any  protest. 

When  protest  to  be  made.  209.  The  protest  for  non-acceptance  shall  be  made 
on  the  day  next  succeeding  that  on  which  the  bill  was  presented  for  acceptance. 
The  protest  for  non-payment  shall  be  made  on  the  day  next  succeeding  that  on 
which  the  biU  became  due. 

When  protest  must  be  made  in  default  of  payment.  210.  A  protest  for  non- 
acceptance,  or  the  death  of  the  bankruptcy  of  the  party  on  whom  the  bill  is  drawn, 
shall  not  excuse  the  holder  from  protesting  the  bill  in  default  of  payment.  In  cases 
where  the  acceptor  becomes  bankrupt  previously  to  the  time  when  the  bUl  becomes 
due,  it  shall  be  lawful  for  the  holder  to  protest  the  biU  and  to  exercise  his  right  of 
resort. 

Acceptance  claimable  from  party  named  in  the  bill.  211.  In  cases  where  a  party 
is  named  in  the  bill  for  the  purpose  either  of  accepting  or  of  paying  the  same  by 
intervention  and  the  drawee  refuses  to  accept  the  bUl,  the  holder  shall,  after  pro- 
testing against  the  drawee  who  refuses  to  accept,  demand  acceptance  by  the  party 
named  in  the  bUl. 

Acceptance  claimable  from  intervener.  212.  In  cases  where  the  drawee  refuses 
to  pay,  the  holder  shall,  after  protesting  against  the  drawee,  demand  payment 
of  the  bin  from  the  party  accepting  by  intervention ;  and  if  such  party  refuse  to  pay, 
the  holder  shall  demand  payment  from  any  other  party  named  in  the  biU  itself  for 
the  purpose  of  accepting  or  pajdng  the  bill  in  case  of  need. 

Refusal  to  be  stated  in  the  act.  213.  The  refusal,  whether  to  accept  or  to  pay, 
by  the  persons  contemplated  in  articles  211  and  212  shaU  be  mentioned  in  or  after 
the  act  of  protest  against  the  drawee. 

Holder  can  not  refuse  intervener.  214.  The  holder  of  a  bill  which  has  been 
protested  either  for  non-acceptance  or  for  non-payment,  can  not  refuse  the  accept- 
ance, or  the  payment,  offered  to  be  made  by  a  party  intervening  for  the  honour  of  the 
drawer  or  of  any  one  of  the  endorsers.  Nevertheless,  the  holder  shall  not  by  such 
acceptance  for  the  honor  of  a  party  to  the  bill  lose  his  right  to  demand  the  security 
contemplated  in  article  137. 

Senza  protesto.  215.  The  declaration  that  no  protest  shall  be  made  (senza 
protesto)  shall  excuse  the  holder  from  the  obUgation  of  protesting  the  biU,  but  shall 
not  excuse  him  from  that  of  presenting  the  bill  in  due  time. 

Endorsers  to  be  advised  of  protest.  Notice  to  be  accompanied  by  protest.  216. 
The  holder  of  a  bill  which  has  been  protested  for  non-acceptance  or  for  non-payment, 
shaU  without  delay  give  notice  thereof  in  writing  to  the  endorser  next  preceding 
him.  Every  endorser  on  receiving  such  notice  shaU,  without  delay,  communicate 
the  same  to  the  endorser  immediately  preceding  him.  The  notice  prescribed  in  this 
article  shall  be  accompanied  by  the  protest. 

Case  of  endorsement  without  indication  of  place.  217.  If  an  endorser  endorse 
a  bill  in  favour  of  another  party  without  an  indication  of  place,  the  non-acceptance 
or  non-payment  shall  be  notified  to  the  endorser  next  preceding  him. 

When  right  of  resort  does  not  obtain  in  default  of  payment.  218.  The  holder 
of  a  biU  shaU  not  in  default  of  payment  have  a  right  to  resort  to  the  drawer  or,  to 
the  endorsers,  in  the  following  cases :  If  the  bUl  has  not  been  presented  to  the  drawee 
or  to  the  parties  contemplated  in  articles  211  and  212  for  acceptance,  where  the 
same  is  necessary,  or  for  payment;  If  the  holder  shaU  have  refused  acceptance  or 
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payment  by  a  party  intervening  for  the  honor  of  the  drawer,  or  of  any  one  of  the 
endorsers. 

Remissness  of  holder  bars  right  of  resort.  219.  If  the  holder  shall  not  have 
compUed  with  the  injunctions  prescribed  in  articles  209,  213,  and  216  he  shall 
have  no  right  to  resort  to  the  endorsers  or  to  the  drawer  who  supplied  the  ne- 
cessary funds  to  the  drawee  or  to  any  one  of  the  parties  contemplated  in  articles 
211  and  212. 

Against  whom  resort  can  be  exercised.  220.  The  holder  of  a  bill  protested  for 
non-payment  can  exercise  the  right  to  resort  to  aU  the  parties  collectively  who  are 
Uable,  or  to  one  only,  or  to  some  of  them,  without  loss  of  the  said  right  in  regard  to 
those  against  whom  he  had  not  proceeded.  The  holder,  in  such  cases,  shall  not  be 
boimd  to  follow  the  order  in  which  the  endorsements  were  made. 

Right  of  resort  against  residents.  Periods.  In  time  of  war.  221.  The  right  of 
resorting  to  endorsers  and  drawers  residing  in  these  islands,  in  cases  of  bills  drawn 
in  these  islands  and  payable  elsewhere  which  have  been  protested  for  non-payment, 
shall  be  exercised  within  the  following  periods:  Of  twelve  months,  if  the  bill  was 
payable  in  a  place  in  Europe,  Asia  Minor,  Syria,  Egypt,  the  regency  of  Tripoli  or 
of  Tunis,  in  Algiers,  or  Morocco ;  of  eighteen  months,  if  the  bill  was  payable  in  any 
other  country.    In  time  of  a  maritime  war  these  periods  are  doubled. 

Running  of  the  aforesaid  periods.  222.  The  periods  specified  in  the  preceding 
article  shall  commence  to  run :  With  respect  to  the  holder  of  the  biU,  from  the  date 
of  the  protest  for  non-payment;  With  respect  to  each  of  the  endorsers,  from  the 
day  on  which  the  payment  was  demanded  from  him,  if  he  pays  voluntarily,  if  not, 
from  the  day  on  which  a  judicial  demand  for  payment  was  made  against  him. 

Lapse  of  resort.  223.  After  the  expiration  of  the  periods  specified  in  articles 
221  and  222,  the  holder  and  the  endorsers  of  a  bUl  shall  lose  the  right  of  resort. 

Case  of  bankruptcy  of  parties  to  a  protested  bill.  224.  In  cases  of  the  bankruptcy 
of  one  or  more  of  the  parties  to  a  bill  which  has  been  protested,  it  shall  be  lawful 
for  the  holder  thereof  to  appear  and  put  forth  his  claim  for  the  reimbursement  of 
the  whole  sum  due  to  him,  against  the  estate  of  each  of  the  bankrupts.  When  a 
dividend  has  been  received  from  the  estate  of  one  of  the  bankrupts,  the  parties 
bound  by  the  biU  not  being  bankrupts,  as  well  as  the  estates  of  the  other  bankrupts, 
shall  be  discharged  from  their  UabiMty  to  the  extent  of  the  amount  of  the  dividend 
received. 

Agreement  bars  resort  to  endorsers.  Effects  if  made  with  endorsers.  The  ac- 
ceptor freed  from  liability.  Loss  of  resort  to  the  drawer.  225.  Nevertheless,  the  holder 
of  a  bUl,  who  voluntarily  makes  an  agreement  with  the  drawer  or  the  acceptor, 
shall  lose  his  right  of  resorting  to  the  endorsers.  If  the  agreement  be  made  with  one 
of  the  endorsers,  the  holder  shall  lose  his  right  of  resorting  to  the  subsequent  endorsers 
but  he  shaU  preserve  his  rights  agatost  the  acceptor,  and  he  shall  also  preserve  his 
rights  against  precedent  endorsers  and  against  the  drawer,  unless  the  last  mentioned 
parties  prove  themselves  to  have  been  prejudiced  by  the  agreement,  provided  that 
the  holder  has  expressly  reserved  to  himself  his  rights  against  them.  If  the  agree- 
ment be  made  with  the  drawer,  the  acceptor,  unless  furnished  with  the  necessary 
funds,  shall  be  free  from  all  Hability.  Lastly,  if  the  agreement  be  spontaneously 
made  with  the  acceptor,  and  he  had  been  furnished  with  the  necessary  funds,  the 
holder  of  the  bUl  shall  lose  his  right  of  resorting  to  the  drawer. 

When  right  of  resort  revives.  226.  The  right  of  resort  shaU  revive  in  favour 
of  the  holder  against  the  drawer,  or  against  any  of  the  endorsers,  who,  after  the 
expiration  of  the  periods  prescribed  for  protest,  notification,  and  exercise  of  such 
right,  shall  have  received  on  account,  or  by  way  of  compensation,  or  in  any  other 
manner,  the  funds  assigned  for  the  payment  of  the  bill. 

Party  liable  can  claim  bill.  227,  Any  party  hable  to  pay  a  bill  shall,  on  paying 
the  amount  of  the  bill,  together  with  the  interest  and  costs,  be  entitled  to  cause 
the  bih,  duly  receipted,  to  be  delivered  up  to  him  by  the  holder. 

Acceptance,  etc.,  if  authentic  valid.  228.  The  acceptance  and  the  endorsements, 
if  authentic,  shall  be  held  to  be  vaUd,  even  although  the  signature  of  the  drawer 
be  false  or  falsified. 

Authentic  signatures  are  binding.  229.  If  a  biU  contain  a  false  or  falsified  ac- 
ceptance, or  a  false  or  falsified  endorsement,  aU  the  endorsers  and  the  drawer,  whose 
signatures  are  authentic,  shall  remain  bound  by  virtue  of  the  bUl  itself. 
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Section  XI.     Of  Protest. 

How  drawn.  230.  Protests  for  non-acceptance  or  non-payment  shall  be  ckawn 
up  by  a  notary,  who  shall  go  to  the  place  in  which  the  party  bound  to  accept  or 
to  pay  transacts  his  business,  or  to  his  place  of  residence,  and  request  him  to  ac- 
cept the  bill,  or  to  pay  the  amount  thereof. 

Contents  of  protest.  231.  The  act  of  protest  shall  contain:  A  faithful  copy  of 
the  bUl,  of  the  acceptance  if  the  bill  had  been  already  accepted,  of  the  endorsements, 
and  of  the  instructions  given  therein;  The  name  of  the  party  in  whose  favour  the 
protest  is  made ;  The  request  to  accept  or  to  pay,  made  to  the  party  against  whom 
the  protest  is  made;  A  statement  whether  the  party  bound  to  accept  or  to  pay  be 
present  or  absent ;  A  statement  of  the  groimds  of  the  refusal  to  accept  or  to  pay : 
The  date  on  which  the  request  was  made,  or  attempted  without  effect.  In  case  of 
acceptance  or  of  payment  for  the  honor  of  a  party  to  a  bill,  the  protest  shall  state 
by  whom,  for  whose  honor,  and  in  what  manner  the  biU  has  been  accepted  or  paid. 

Ineffectual  search  to  be  noted.  232.  In  cases  where  the  notary  has  not  been 
able  to  find  the  party  bound  to  accept  or  to  pay ;  or  has  not  been  able  to  ascertain 
whether  such  party  have  any  place  within  which  such  party  transacts  his  business ; 
or  if  has  not  been  able  to  discover  where  such  party  resides ;  he,  (the  notary),  shall 
expressly  state  in  the  protest  that  his  search  has  been  ineffectual. 

One  act  sufficient.  233.  When  more  persons  than  one  are  to  be  requested  to 
accept  or  to  pay,  one  single  act  shall  suffice  for  the  intimation  to  be  made  to  such 
persons. 

Necessity  of  protest.  234.  No  act  done  by  the  holder  of  a  bill  shall  supply  the 
absence  of  the  act  of  protest,  saving  the  case  provided  for  in  articles  182,  183,  184 
and  185,  relating  to  the  loss  of  bills  of  exchange. 

Section  XII.     Of  Re-exchange. 

Re-draughts.     235.    Re-exchange  is  effected  by  means  of  a  re-draught. 

Definition.  236.  A  re-draught  is  a  fresh  biU  drawn  by  the  holder  in  order  to 
recover  from  the  drawer,  or  from  one  of  the  endorsers,  the  amount  due  to  him  by 
virtue  of  a  biU  protested,  in  accordance  with  the  provisions  of  article  239. 

How  regulated.  237.  Re-exchange  is  regulated  according  to  the  course  of  ex- 
change at  the  place  in  which  the  re-draught  is  drawn,  on  the  place  where  the  reim- 
bursement is  to  be  made. 

Conto  di  ritorno.  238,  A  re-draught  shall  be  accompanied  with  an  account 
termed  conto  di  ritorno. 

Contents.  239.  The  conto  di  ritorno  shall  contain:  The  amount  of  the  pro- 
tested bill;  The  charges  for  protest  and  other  lawful  expenses,  such  as  for  commis- 
sion, brokerage,  postage;  The  name  of  the  party  on  whom  the  re-draught  is  drawn, 
and  the  rate  of  exchange,  at  which  it  is  negotiated ;  such  rate  of  exchange  to  be  cer- 
tified by  a  broker  or  by  two  merchants ;  The  said  account  shall  be  accompanied  by 
the  protested  biU  and  the  protest. 

Absence  of  course  of  exchange.  240.  If  there  be  no  course  of  exchange  between 
the  place  at  which,  and  the  place  on  which,  a  re-draught  is  made,  the  re-exchange 
shall  be  calculated  according  to  the  course  of  exchange  with  the  place  nearest  to 
that  on  which  the  re-draught  is  made. 

Running  of  interest.  241.  Interest  on  the  principal  of  a  bill  of  exchange  pro- 
tested for  non-payment,  on  the  charges  for  protest,  and  on  all  other  lawful  expenses, 
shall  commence  to  run  from  the  date  of  the  protest. 

Claims  of  re-draughts.  242.  No  payment  can  be  claimed  on  a  re-draught,  unless 
the  conto  di  ritorno  be  accompanied  by  the  certificate  prescribed  in  article  239. 

Chapter  II.     Of  Negotiable  Promissory  Notes  and  of  Cheques. 

Proceedings.  243.  The  provisions  relating  to  bills  of  exchange,  and  to  the  en- 
dorsement, the  obHgation  in  soHdum,  the  avallo,  the  time  when  bills  become  due, 
payment,  payment  by  intervention,  the  protest,  the  duties  and  rights  of  the  holder, 
and  the  reimbursement,  are  apphcable  to  negotiable  promissory  notes. 

Contents.  244.  A  negotiable  promissory  note  shall  state  the  date,  the  amount 
to  be  paid,  the  name  of  the  party  in  whose  favom^  or  to  whose  order  such  note  is 
signed,  the  time  when  payment  is  due,  and  the  value  furnished  whether  in  cash, 
in  goods,  on  account,  or  in  any  other  manner.  A  note  can  also  be  drawn  payable 
to  bearer. 
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Draughts  or  cheques.  245.  Draughts  or  cheques  on  bankers  or  on  cashiers  shall 
be  dated  and  shall  state  the  sum  to  be  paid ;  they  shall  also  be  made  payable  either 
to  a  party  named,  or  to  order,  or  to  bearer.    They  are  payable  on  presentation. 

Omission  to  cash  a  cheque.  246.  If  the  holder  of  a  cheque  omit  to  cash  it  within 
three  days  from  the  date  thereof,  and  the  banker  or  cashier  after  such  period  refuse 
to  pay,  the  holder  who  received  the  cheque  from  a  third  party  has  no  right  to  resort 
to  such  party,  or  to  him  who  had  issued  the  cheque,  if  such  issuer  prove  that  he  had 
in  the  hands  of  the  banker  or  cashier  sufficient  funds  to  meet  the  bill,  and  that  such 
funds  were  not  wanting  owing  to  his  fault. 

Title  IX.    Of  Bankruptcy.^) 

Definition.  247.  Every  trader  who  ceases  to  make  his  payments,  is  in  state  of 
bankruptcy. 

Only  traders  are  subject  to  the  bankruptcy  laws.  That  an  individual  may  fall  under 
this  Law  he  must  have  been  effectively  a  trader  at  the  time  when  be  ceased  to  make  hia 
payments;  his  quaUty  as  a  trader  before  that  period  is  not  sufficient. 

Declaration  in  Court.  248.  The  trader  or  his  lawful  representative  can,  on 
stopping  payment,  make  a  declaration  thereof  in  the  Registry  of  the  Commercial 
Court.  In  case  of  the  bankruptcy  of  a  partnership  imder  a  common  name,  the  de- 
claration shall  contain  the  name  and  the  place  of  residence  of  each  of  the  partners 
bound  in  soHdimi. 

A  trader  is  not  obliged  to  announce  his  bankruptcy:  but  by  Art.  194  of  the  Criminal  Laws 
a  trader  is  guilty  of  simple  criminal  bankruptcy  if  after  cessation  of  payments  he  has  continued 
to  trade. 

Form  of  declaration.  249.  The  declaration  of  the  trader  shall  contain  his  name 
and  surname,  as  well  as  a  description  of  the  sort  of  trade  in  which  he  is  engaged, 
the  names,  surnames,  and  other  designations  of  his  creditors,  together  with  their 
places  of  residence,  the  quaHty  and  nature  of  the  debts. 

Deposits  of  books,  etc.  250.  On  making  the  declaration  contemplated  in  the 
preceding  articles,  the  trader  shall,  at  the  same  time,  deposit  in  the  Registry  of  the 
Commercial  Court  all  his  commercial  books  and  papers. 

Creditors  to  be  summoned.  251.  When  a  trader  shall  have  presented  any  such 
declaration,  the  Registrar  of  the  Commercial  Court  shall  by  letter  summon  the  cre- 
ditors indicated  in  the  same  to  appear  in  Court,  and  show  cause  why  their  debtor 
should  not  be  declared  to  be  in  state  of  bankruptcy,  and  for  the  purpose  of  appoint- 
ting  curators.  The  Registrar  of  the  Commercial  Court  shall  cause  the  declaration 
to  be  published,  by  means  of  a  notice  containing  an  abstract  of  the  same,  in  the 
Malta  Government  Gazette,  and  in  one  or  more  of  the  local  periodical  papers. 

Demand  of  the  declaration  of  bankruptcy.  By  whom  the  demand  can  not  be 
made.  In  cases  of  death.  Obligations  of  party  making  the  demand.  252.  It  shall 
also  be  lawful  for  any  creditor,  whether  his  credit  be  a  commercial  one  or  not,  due 
or  not  due,  to  proceed  summarily  in  the  Commercial  Court  against  the  debtor,  or 
his  lawful  representative,  and  to  demand  a  declaration  that  such  debtor  is  in  a  state 
of  bankruptcy.  But  such  demand  shaU  not  be  admissible  on  the  part  of  a  son 
against  his  father,  of  a  father  against  his  son,  of  a  husband  against  his  wife,  or  of 
a  wife  against  her  husband.  The  bankruptcy  of  a  trader  can  be  declared  after  his 
death  in  cases  where  there  was  a  stoppage  of  payment  previously  to  his  death.  In 
such  case  the  declaration  of  bankruptcy  can  be  demanded  by  lus  creditors  within 
three  months  after  the  death  of  the  debtor.  In  case  of  any  such  demand,  the  party 
making  the  same,  shall  at  the  same  time  bind  himself  with  one  or  more  sureties  in 
a  penal  sum  not  exceeding  two  hundred  pounds  sterHng  in  favour  of  the  party  against 
whom  the  demand  is  made,  to  prosecute  the  case  without  delay  and  to  make  good 
his  suit ;  in  default  whereof,  it  shall  be  lawful  for  the  Court  to  order  the  assignment 
of  the  amount  of  the  bond,  wholly  or  in  part,  to  the  party  insured,  and  the  payment 
of  the  amount  so  assigned  shall  not  release  the  plaintiff  from  an  action  by  the  de- 
fendant for  damages  caused  by  such  proceedings. 

Case  of  no  funds.  Reimbursement  to  creditor.  253.  In  cases  where  no  funds 
exist  in  the  estate  of  the  bankrupt,  if  the  creditor  on  whose  demand  the  bankruptcy 
shall  have  been  declared,  shall  neglect  to  take  steps  at  his  own  cost  for  the  further- 

1)  A  very  thorough  work  on  the  subject  is  Paolo  De  Bono's  Appunti  di  lezioni  sul  fallimento 
nel  diritto  maltese,  2nd  Edition,  Malta,  1907,  the  only  book  on  any  part  of  the  commercial  law 
of  this  Island. 
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ance  of  the  acts  and  proceedings  required  for  the  graduation  of  the  creditors,  it 
shall  be  lawful  for  any  other  creditor,  or  even  for  the  bankrupt  himself,  to  cause 
such  acts  and  proceedings  to  be  sued  out.  All  necessary  expenses  in  a  bankruptcy 
shall  be  reimbursed  to  the  creditor  who  shall  have  incurred  them,  out  of  the  first 
moneys  received  on  account  of  the  estate,  and  in  preference  to  any  other  credit. 
Precautionary  acts.  Provisional  liberty  of  bankrupt.  When  granted.  254.  Pre- 
cautionary acts  and  conservative  acts,  relative  whether  to  the  property  or  to  the 
person  of  the  debtor,  can  be  sued  out  and  obtained  by  creditors  by  the  same  pro- 
ceedings as  are  by  law  prescribed  for  the  issuing  of  any  act  or  warrant  grantable  for 
securing  any  other  credit,  according  to  its  respective  nature  and  quaUty.  But  a 
bankrupt  who  has  been  arrested  at  the  suit  of  a  creditor,  or  who  remains  within 
his  house  from  fear  of  being  arrested,  can  apply  to  the  Commercial  Court  for  his 
provisional  liberty  for  a  period  of  six  months,  proroguable  for  sufficient  cause  at 
the  discretion  of  the  Court.  The  Court  shaU  decide  on  this  matter,  on  citation  of  the 
curators  and  of  the  creditors  at  whose  suit  the  warrant  of  arrest  was  issued.  This 
provisional  exemption  of  the  bankrupt  from  personal  molestation  shall  have  effect 
even  as  relates  to  creditors  and  other  interested  parties  who  have  not  been  cited. 
This  provisional  liberty  shall  be  granted,  when  there  is  no  proof  of  deceit  or  fraud 
on  the  part  of  the  bankrupt.  But  the  creditors  can  demand,  by  citation,  the  arrest 
of  a  bankrupt  on  proving  any  deceitful  or  fraudulent  act  on  his  part.  The  Court 
shaU  also  have  the  power  ex  officio,  during  the  course  of  the  proceedings,  to  order 
the  provisional  arrest  of  the  bankrupt,  if  there  is  against  him  any  well  grounded 
presumption  of  deceit  or  fraud. 

On  such  precautionary  acts  the  Code  of  Civil  Procedure  lays  down  the  provisions  in  Articles 
846  to  904. 

Acts  when  null.  Fraudulent  acts.  255.  Every  act  whatsoever  transferring 
property  whether  corporeal  or  incorporeal,  even  in  cases  of  the  renunciation  to 
successions  of  any  kind  or  of  acquired  prescriptions,  and  every  obhgation  or  other 
act  made  by  the  bankrupt  to  confer  a  gratuitous  title  in  order  to  defraud  the  cre- 
ditors, shaU  be  nuU  and  void  as  regards  aU  and  each  of  the  creditors  even  although 
the  parties  concerned  may  be  in  good  faith;  and  every  act  of  the  same  kind,  and 
every  obhgation,  act,  or  payment  made  on  onerous  title  is  hable  to  be  annulled, 
whensoever  the  same  bears  marks  of  fraud,  even  on  the  part  of  the  party  interested. 
Such  acquisition,  obhgation,  act,  or  payment  shall  be  deemed  to  be  fraudulent 
as  to  the  party  interested,  when  it  is  proved  that  such  party  interested  had  loiow- 
ledge  of  the  failure,  or  of  the  circumstances  leading  to  the  declaration  thereof. 

By  art.  256  all  acts  entered  into  by  a  bankrupt  after  the  declaration  of  bankruptcy  are  null 
because  he  can  no  longer  administer  his  estajie ;  acts  and  contracts  however  entered  into  before 
the  trader  ceased  payment  stand  good  unless  they  fall  within  the  provisions  of  articles  of  the 
Civil  Codes  referring  to  the  actio  Pauliana.  The  present  article  refers  to  acts  and  contracts  en- 
tered into  by  the  trader  after  he  has  ceased  pajrment  but  before  the  declaration  of  bankruptcy ; 
such  acts  if  gratuitous  are  null;  but  if  not  gratuitous  they  are  not  null  unless  fraud  on  the  part 
of  the  third  party  be  proved. 

Bankrupt  precluded  from  administering.  256.  The  bankrupt  is  ipso  jure  pre- 
cluded from  administering  his  property,  whether  corporeal  or  incorporeal,  and  whe- 
ther depending  on  his  commercial  concerns  or  not,  from  the  day  of  the  declaration 
of  his  bankruptcy,  whether  made  by  himself  or  by  the  Court.  Every  thing  what- 
soever that  the  debtor  shaU  acquire  after  the  failure,  (saving  any  provision  to  the 
contrary  on  the  part  of  the  donors  or  testators),  is  included,  when  and  as  the  same 
is  acquired,  in  this  preclusion;  but  subject  to  the  charges  on  the  property  so  ac- 
quired, and  to  a  proportionate  allowance  for  daily  maintenance. 

Passive  debts  made  due.  257.  The  declaration  of  bankruptcy  made  by  the  bank- 
rupt or  by  the  Court,  shall  have  the  effect  of  making  due  passive  debts  not  then  due, 
including  those  privileged  by  pledge  or  h5rpothecation. 

Section  II.     Of  the  Rights  and  Duties  of  the  Curators  of  a  Bankrupt. 

Appointment.  258.  One  curator  or  more  curators  shall  be  appointed  for  the 
exercise  of  the  functions  belonging  to  them  under  this  Ordonnance,  in  and  by  the 
sentence  which  declares  the  state  of  bankruptcy,  whether  in  consequence  of  the 
declaration  of  the  bankrupt  or  of  the  demands  of  creditors. 

Qualities.  259.  The  curators  to  be  appointed  by  the  Court  shall  be  such  persons 
as  seem  to  be  the  most  fit  for  guaranteeing  the  fidelity  of  their  administration,  even 
although  they  be  creditors  or  relations  of  the  bankrupt. 
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Abstract  of  sentence  to  be  published.  260.  The  curators  shall  cause  to  be  pu- 
blished in  the  Malta  Government  Gazette  and  in  one  or  more  of  the  periodical  papers 
a  notice  containing  an  abstract  from  the  sentence  declaring  the  bankruptcy. 

Curators  removeable.  261.  The  curators  shall  be  removeable  by  the  Court,  \vith- 
out  appeal,  in  any  stage  of  the  proceedings,  either  ex  officio,  or  on  the  demand  of 
one  or  more  of  the  creditors  or  of  the  banbupt.  In  case  of  such  removal  other  cura- 
tors shall  be  appointed. 

Oath  to  be  taken.  Charge  of  the  property.  Curators  subject  to  the  Court.  262, 
The  curators  can  not  exercise  any  of  their  functions  until  they  shall  have  taken  oath 
that  they  will  duly  and  faithfully  discharge  the  duties  confided  to  them.  Immediat- 
ely on  the  taking  of  such  oath,  the  possession  of  all  property,  and  rights  of  what- 
soever kind,  belonging  to  the  bankrupt,  (except  the  right  of  nomination  to  any  va- 
cant ecclesiastical  benefice),  together  with  all  rights  and  property  which  he  may 
acquire  until  rehabihtated  shall  pass  over  to,  and  remain  in,  the  charge  of  the  cu- 
rators. The  curators  shall  be  considered  to  be  officers  of  the  Court,  and  as  such  shall 
be  subject  to  the  orders  thereof. 

Demand  for  warrant  of  seizure.  263.  If  the  property  of  the  bankrupt,  includ- 
ing his  books  and  papers,  shall  not  have  been  already  secured  on  the  demand  of 
some  creditor,  the  curators  shall,  so  soon  as  they  have  been  sworn,  apply,  by  a  ricorso 
to  the  Judge  of  the  Commercial  Court,  for  the  issue  of  a  warrant  of  seizure.  If  the 
bankruptcy  be  of  partners  trading  under  a  common  name  the  seizure  shall  be  made 
not  only  in  the  principal  house  of  the  company,  but  also  in  the  separate  residence 
of  each  of  the  partners. 

Books  and  papers  accessible,  264.  The  books  and  papers  of  the  bankrupt  shall 
be  accessible  to  all  parties  interested,  and  can  by  permission  of  the  Judge  be  deli- 
vered to  the  curators,  whoUy  or  in  part. 

Receipt  of  moneys  due.  265.  The  curators  shaU  receive  aU  sums  owing  to  the 
bankrupt.  The  receipts  to  be  given  by  the  curators  shall  be  furnished  with  the  visto 
of  the  Registrar  who  shall  keep  an  abstract  of  such  receipts;  otherwise  they  shall 
not  have  the  effect  of  discharging  the  debtors.  The  curators  shall  receive  every  thing 
else  remaining  in  the  power  of  the  bankrupt,  or  belonging  to  him. 

Sale  of  perishables.  266.  The  curators  shall  sell,  by  means  of  a  hcensed  auc- 
tioneer, such  goods  and  merchandise  as  are  perishable,  after  stating  their  reason- 
to  the  Judge  and  obtaining  his  authority. 

Other  sales  prohibited.  267.  Merchandise  which  is  not  perishable  cannot  be 
sold  by  the  curators,  except  under  sentence  of  the  Court  on  citation  of  the  parties 
interested,  before  the  provisions  contained  in  the  following  articles  relating  to 
compromise  shall  have  taken  place. 

Business  can  be  carried  on.  268.  It  shall  be  lawful  for  the  curators,  with  the 
authority  of  the  Judge,  to  continue  to  carry  on  the  business  of  the  bankrupt,  in  such 
cases  as  may  afford  a  reasonable  presumption  of  re-estabhshing  his  affairs,  or  of 
increasing  his  assets  for  the  benefit  of  the  creditors.  The  Judge  shall,  on  granting 
such  authority,  make  such  provisions  as  he  may  think  most  advantageous  for  the 
interests  of  the  bankrupt  and  his  creditors.  If  any  creditor  shall  at  any  time 
oppose  such  authority,  it  shall  be  in  the  power  of  the  Coiut,  on  sufficient  cause 
being  shown,  to  withdraw  the  same,  the  curators  and  bankrupt  being  first  heard. 
Necessary  expenses.  269.  The  curators  can  at  the  discretion  of  the  Judge,  keep 
a  certain  sum  of  money,  to  be  fixed  by  the  Judge,  in  order  to  meet  necessary  ex- 
penses. AU  other  moneys  shall  be  paid  by  the  curators  into  the  Registry  of  the 
Court. 

Actions  against  curators.  270.  From  the  time  the  curators  enter  on  their  office, 
civil  actions  commenced  before  the  bankruptcy  against  the  person  and  property 
of  the  bankrupt,  can  only  be  carried  on  against  the  curators.  After  the  bankruptcy 
no  action  can  be  commenced  except  against  the  curators  themselves. 

Duties  of  curators.  271.  The  curators  from  the  time  of  their  entrance  into 
office,  shall  be  bound  to  do  all  acts  requisite  for  the  preservation  of  the  rights  of 
the  bankrupt  against  his  debtors ;  and  shall  likewise  cause  to  be  registered  in  the 
pubhc  Registery  Office  any  hypothecary  title  affecting  the  property  of  the  debtors 
of  the  bankrupt,  if  such  had  not  already  been  registered  at  his  instance.  It  shall 
be  the  duty  of  the  curators  to  sue  for  payment  of  the  bankrupt's  credits  of  what- 
soever kind  for  the  benefit  of  the  creditors ;  it  shall  not  however  be  lawful  for  the 
curators  to  enter  into  any  compromise  of  arbitration  or  otherwise,  except  under  the 
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authority  of  the  Judge  and  with  the  consent  in  writinrg  of  the  bankrupt's  creditora 
representing  the  greater  portion  of  credit. 

Inventory  to  be  made.  272,  The  curators  veithin  the  period  of  one  month,  to 
be  reckoned  from  the  day  of  the  declaration  of  bankruptcy  made  by  the  Court, 
and  proroguable  for  just  cause,  shall,  notwithstanding  any  appeal  from  such 
declaration,  form  an  inventory  of  the  bankrupt's  property.  Every  creditor  shall 
have  a  right,  and  the  bankrupt  shall  be  bound,  to  assist  in  the  formation  of  the 
inventory. 

Contents  of  inventory,  273.  The  inventory  shall  contain  a  clear  and  distinct 
enumeration,  description,  and  valuation  of  all  the  bankrupt's  property,  moveable 
and  immoveable,  the  state  of  his  debts  and  credits,  a  statement  of  profit  and  loss, 
and  a  statement  of  expenses. 

Information  to  be  obtained.  274,  It  shall  be  in  the  power  of  the  Commercial 
Court,  either  ex  officio,  or  on  the  demand  of  the  curators  or  of  one  or  more  of  the 
creditors,  to  compel  the  bankrupt,  and  any  other  person  whomsoever,  to  give  all 
such  information  on  oath  as  shall  be  deemed  necessary  or  serviceable  for  the  in- 
terest of  the  creditors  in  general,  or  for  the  formation  of  the  inventory. 

Section  III.     Of  "  Bivendicazione"  or  Recovery  of  Goods. 

Recovery  of  goods  "in  natura".  275.  It  shall  be  lawful,  in  case  of  bankruptcy 
to  recover  all  bills  of  exchange,  and  other  titles  remaining  unpaid,  which  may  be 
found  in  natura,  in  the  hands  of  the  bankrupt  at  the  time  of  his  failure,  whensoever 
such  bills  of  exchange  shall  have  been  made  by  the  owner  with  an  order  to  cash  them 
to  his  own  account. 

Recovery  of  bills  of  all  kind  from  a  bankrupt's  estate  is  possible  under  the  following 
conditions:  1.  That  the  bills  have  not  been  converted  into  ready  money;  2.  That  the  bills 
can  be  distinguished  from  aU  other  bills  in  the  bankrupt's  estate;  3.  That  they  are  in  the 
hands  of  the  bankrupt  or  such  persons  as  act  in  his  name  as  commission  agents,  etc. ;  4. 
That  they  are  in  his  possession  at  the  time  of  the  declaration  of  bankruptcy;  5.  That  such 
bills  have  been  remitted  to  the  trader  in  order  that  they  might  be  collected  by  him  in  the 
interest  of  the  sender. 

In  species,  276,  It  shall  also  be  lawful  to  recover,  wholly  or  in  part,  goods  deli- 
vered to  the  bankrupt  by  way  of  deposit,  or  to  be  sold  on  account  of  the  owner,  so 
long  as  they  shall  be  found  in  specie.  It  shall  also  be  lawful  to  recover  the  proceeds 
of  such  goods,  provided  the  same  shall  not  have  been  paid  in  cash,  or  otherwise,  or 
shall  not  be  already  compensated  in  account  current  between  the  bankrupt  and  the 
purschaser. 

In  possession  of  bankrupt.  Exceptions,  Obligation  of  recovery,  277,  It  shall 
be  lawful  to  recover  goods  sold  to  the  bankrupt  or  sent  to  him  on  account,  so  long 
as  they  remain  in  his  possession.  Nevertheless,  such  right  of  recovery  shall  not  exist 
in  cases  where,  before  the  arrival  of  the  goods,  they  shall  have  been  without  fraud 
sold  on  invoices  or  on  bills  of  lading  signed  by  the  party  who  shall  have  sent  such 
goods.  The  party  recovering  shall  be  bound  to  reimburse  to  the  estate  the  sums 
received  by  him  on  account  and  whatsoever  may  have  been  advanced  for  freight, 
commission,  insurance,  or  other  expenses,  and  to  pay  any  sums  which  may  be  due 
on  such  account. 

Goods  not  consigned  can  be  retained,  278,  It  shall  be  lawful  for  the  seller  to 
retain  such  goods  as  shall  have  been  by  him  sold  to  the  bankrupt  or  not  yet  con- 
signed to  the  bankrupt,  or  not  yet  sent  whether  to  him  or  to  a  third  party  on  his 
account. 

Curators'  power  to  release  goods.  279,  In  the  case  contemplated  in  the  two 
preceding  articles,  the  curators  shall  have  power,  under  the  authority  of  the  Judge, 
to  release  the  goods  on  paying  to  the  seller  the  cost  agreed  upon  between  him  and 
the  bankrupt. 

Section  IV.  Of  verification  of  credits  against  a  bankrupt. 
List  of  creditors.  Meeting,  280.  When  the  inventory  shall  have  been  made,  the 
curators  shall,  within  three  days,  compile  a  hst  of  all  the  creditors.  This  Ust  shall 
be  deposited  in  the  Eegistry,  and  the  Registrar,  under  the  orders  of  the  Judge,  shall 
call  a  meeting  of  the  creditors  by  means  of  a  notice  to  be  published  in  the  Malta 
Government  Gazette  and  in  one  or  more  of  the  periodical  papers.  The  meeting  of 
creditors  shall  take  place  in  the  presence  of  the  Judge  on  the  day  and  at  the  place 
fixed  in  the  notice. 
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Ricorso  to  be  presented.  281.  Every  creditor  at  such  meeting,  or  on  another 
subsequent  day,  at  the  discretion  of  the  Judge,  shall  present  a  ricorso  for  the  ad- 
mission of  his  credit,  with  the  exhibition  and  indication  of  the  documents  in  support 
of  the  same.  A  verbal  process  shaU  be  drawn  up  of  the  exceptions  of  the  curators 
and  of  the  creditors. 

Persons  interested  can  assist  at  verification,  etc.  282.  Any  person,  although 
his  credit  may  not  have  been  verified  and  acknowledged,  can,  on  summarily  showing 
that  he  is  interested,  assist  in  the  verification  of  other  credits,  and  can  offer  excep- 
tions against  the  verifications.  In  cases  where  one  of  the  curators  shall,  in  his  own 
name,  either  oppose  or  claim  any  right,  the  interest  of  the  creditors  shall  be  defended 
by  the  other  curator  or  curators,  not  being  opposers  or  claimants.  But  if  each  of  the 
curators  should  oppose  or  claim  some  right  in  his  own  name,  the  creditors  in  general, 
for  this  sole  occasion  and  object,  shall  be  represented  by  some  other  person  whom 
the  Judge  shall  appoint  by  a  decree,  without  any  other  formality. 

False  declaration  of  credit.  283.  If  it  shall  be  ascertained  that  any  person  has 
knowingly  declared  a  false  credit,  or  a  credit  of  a  larger  sum  than  that  really  due, 
he  shall  be  Uable  to  be  sued  in  the  Commercial  Court  for  the  payment  of  twice  the 
amount  of  the  credit  falsely  claimed,  for  the  benefit  of  the  estate  of  the  bahkrupt. 

Verification  of  credit.  284.  The  ricorsi  of  the  creditors  having  been  presented, 
the  Judge  shall  proceed  to  the  verification  of  the  credits.  The  Judge  shall  state 
in  the  decree  of  verification  the  titles  of  the  credit,  the  place  of  residence  of  the 
creditors,  and  the  amount  admitted  in  their  favor. 

Proceedings  after  verification.  285.  As  soon  as  the  Judge  shall  have  prepared 
the  decree  of  verification,  the  same  shall  be  deposited  in  the  Registry  and  published 
by  means  of  a  notice  to  be  inserted  in  the  Malta  Oovemment  Gazette  and  in  one  or 
more  of  the  periodical  papers.  The  creditors  who  made  their  ricorso  shall  moreover  be 
individually  informed  of  such  deposit.  If  such  decree  be  not  excepted  against  within 
the  period  of  eight  days  after  the  notice  of  deposit,  it  shall  ipso  jure  be  deemed  to  be 
accepted.  The  manner  of  excepting  against  the  decree  shall  be  by  way  of  citation 
before  the  Commercial  Court. 

List  of  creditors  who  did  not  appear.  286.  When  the  decree  verifying  the  credits 
has  been  exhibited  in  the  Registry,  the  curators  shall  make  out  and  exhibit  in  the 
same  Registry  a  Hst  containing  the  names  of  the  creditors  who  have  not  appeared. 

Section  V.     Of  Compromise. 

Meeting  of  admitted  creditors.  287.  Within  ten  days  after  the  exhibition  of 
the  decree  of  verification  of  credits,  the  Registrar  shall  caU  a  meeting  of  those  cre- 
ditors whose  credits  have  been  admitted;  such  meeting  shall  be  held  on  the  day  and 
at  the  hour  named  by  the  Judge,  who  shall  preside. 

Bankrupt  to  be  present.  Necessary  verifications.  288.  The  bankrupt  shall  also 
be  summoned  to  this  meeting;  he  cannot  be  represented  by  another  person  except 
for  reasons  to  be  approved  by  the  Judge.  The  Judge  shall  verify  the  powers  of  those 
persons  who  appear  as  procurators  of  absent  creditors;  he  shall  cause  the  curators 
to  give  an  account  in  his  presence  of  the  state  of  the  bankruptcy,  and  of  the  oper- 
ations that  have  taken  place.    The  bankrupt  can  always  be  heard. 

Compromise.  289.  At  this  meeting  it  shall  be  considered  whether  the  case 
admits  of  a  compromise.  The  bankrupt  shall  propose  the  plan  of  the  compromise, 
and  the  creditors  shall  have  at  least  eight  days  to  deliberate  on  the  compromise. 

Votes  collected.  290.  On  the  expiration  of  these  eight  days,  the  creditors  shall 
meet  again  in  the  presence  of  the  Judge,  and  their  votes  shall  be  collected. 

Verbal  process  1).  Right  of  voting.  291.  TheRegistrarshallkeep  a  verbal  process  i) 
of  what  is  said  and  resolved  at  these  meetings.  Every  creditor  can  give  his  vote, 
and  the  final  agreement  shaU  not  be  deemed  to  be  approved,  except  by  the  con- 
currence of  the  majority  of  the  creditors,  representing  by  means  of  their  verified 
credits  at  least  three  fourths  of  the  whole  amount  due.  Creditors  having  hypothe- 
cations registered  in  the  Public  Registry  Office,  or  holding  pledges,  shall  have  no 
voice  in  the  deliberations  concerning  the  compromise. 

Further  adjournment.  A  new  compromise  can  be  proposed.  292.  If  the  majority 
of  the  creditors  present  agree  to  the  arrangement,  but  their  credits  do  not  amount 
to  three  fourths  of  the  sums  admitted  to  be  due  by  the  bankrupt,  the  deliberation 

^)  I.  e.  a  record  in  writing. 
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shall  be  adjourned  for  a  further  period  of  eight  days,  as  the  last  adjournment.  Guar- 
dians and  curators  of  creditors  cannot  give  their  consent  to  the  compromise  without 
the  authority  of  the  Judge  of  the  Second  Hall  of  the  Civil  Court,  but  the  interven- 
tion of  the  Judge  shall  not  be  requisite  at  the  execution  of  the  act  of  compromise. 
However,  in  case  the  compromise  shall  not  be  concluded,  it  shall  be  lawful  for  any 
one  of  the  creditors,  in  any  other  state  of  the  proceedings,  to  propose  a  new  plan 
of  a  compromise,  and  in  such  case  the  Judge  shall  grant  a  sufficient  period  of  time 
for  deUberation. 

Validity  of  compromise.  Effect  of  confirmation.  293.  When  all  the  creditors 
agree  to  the  compromise,  its  confirmation  by  the  Judge  shall  be  sufficient  for  ren- 
dering it  valid;  but  when  the  compromise  is  agreed  to  only  by  creditors  whose  cre- 
dits form  three  fourths  of  the  sums  due  by  the  bankrupt,  the  curators,  or  the  bank- 
rupt, shall  within  the  period  of  eight  days  apply  for  its  confirmation,  and  cite  the 
creditors  who  opposed  the  compromise,  or  who  failed  to  attend  the  summons  pres- 
cribed in  article  287.  The  Court  shall  confirm  the  compromise,  unless  there  shall 
be  made  proof  of  deceit  or  of  gross  misconduct  on  the  part  of  the  opponents.  Such 
confirmation  of  the  compromise  shall  render  the  same  binding  on  aU  the  creditors. 

Rehabilitation.  Effects.  Agreements,  etc.,  valid.  294.  When  the  compromise 
is  confirmed,  the  bankrupt  shall  be  deemed  to  be  ipso  jure  rehabihtated.  The  com- 
promise when  confirmed  shall  have  the  effect  of  restoring  to  the  bankrupt  the  admi- 
nistration of  his  property  on  the  conditions,  if  any,  inserted  in  the  act  of  compro- 
mise. Every  agreement  inserted  in  the  act  of  compromise,  not  being  contrary  to  law 
shall  be  vahd.  Stipulations  can  be  inserted  in  the  act  of  compromise  concerning 
the  choice  of  one  person,  or  more  than  one,  for  the  purpose  of  watching  over  the 
fulfilment  of  the  compromise,  of  assisting  at  the  sale  of  the  property,  if  any  such 
sale  shall  take  place,  and  of  securing  the  distribution  of  the  proceeds  to  the  divers 
creditors.  The  stipulation  that  the  bankrupt  shall  not  be  empowered  to  do  any  act, 
whether  of  administration,  or  of  alienation,  without  the  consent  of  one  person,  or 
more  than  one,  named  by  the  creditors,  shall  also  be  a  valid  stipulation ;  such  stipu- 
lation shall  be  binding  even  on  third  parties  contracting  in  good  faith  with  the 
bankrupt  alone. 

Effect  on  Bankrupt,  and  on  co-debtors.  Effect  of  breach  of  stipulations.  295. 
If  the  act  of  compromise  contain  a  release  of  part  of  the  debt,  the  bankrupt  shall  be 
discharged,  even  as  to  future  property,  from  the  amount  released.  But  such  release, 
and  the  time  given  to  the  bankrupt,  shall  not  operate  in  favor  of  others  who  are 
co-debtors  or  sureties  bound  in  solidum  with  the  bankrupt.  The  ceasing  to  make 
payment  according  to  the  stipulations  of  the  compromise,  shall  be  considered  as 
a  fresh  failure,  if  the  debtor  be  still  in  trade. 

Rights  of  creditors  against  co-debtors.  296.  Notwithstanding  the  compromise,  the 
creditors  shall  preserve  their  right  to  bring  an  action  for  the  whole  amount  of  their 
credit  against  parties  being  co-debtors  or  sureties  bound  in  solidum  with  the  bank- 
rupt, even  although  such  creditors  shall  have  given  their  consent  to  the  compromise. 

When  the  functions  of  curators  cease.  297.  The  curators  shall,  within  the  period 
of  four  days  after  the  confirmation  of  the  compromise,  render  their  final  account, 
and  can  be  compelled  thereto  at  the  demand  of  the  bankrupt  or  of  any  other  party 
interested.  The  curators  shall  then,  within  the  period  of  eight  days,  dehver  all  the 
bankrupt's  property,  books,  papers,  and  effects  to  him,  or  to  the  person  appointed 
in  the  compromise.    On  such  delivery  the  functions  of  the  cm^ators  shall  cease. 

Section  VI.     Of  the  Graduations  of  Creditors. 

Bankrupt's  property  to  be  sold.  298.  If  the  compromise  shall  not  be  approved, 
the  curators  shall,  within  the  period  of  one  month  under  the  authority  of  the  Court, 
proceed  to  the  sale  of  the  bankrupt's  property. 

Wearing  apparel,  etc.  299.  In  all  cases  the  bankrupt  and  his  family  shall, 
with  the  sanction  of  the  Judge,  be  allowed  to  retain  their  wearing  apparel  and  fur- 
niture necessary  for  their  personal  use,  regard  being  had  to  use,  rank  and  preceding 
circumstances  of  the  bankrupt. 

Redemption  of  pledges.  300,  The  curators  shall  be  authorized  to  redeem  pledges 
in  favor  of  the  estate  of  the  bankrupt,  on  paying  the  debt.  If  the  pledge  is  not  re- 
deemed by  the  curators,  and  is  sold  by  the  creditors  for  a  price  exceeding  the  credit, 
the  surplus  shall  be  received  by  the  curators:  if  the  price  is  less  than  the  credit,  the 
creditor  who  had  the  pledge,  shall  come  in  for  the  difference. 
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Graduation  of  creditors.  301.  After  the  depositing  of  the  decree  verifying  the 
credits  the  Judge  shall  proceed  to  the  graduation  of  the  creditors.  In  this  gradua- 
tion shall  be  regulated  the  order  in  which  the  creditors  are  to  be  paid  their  credits 
from  the  price  of  property  sold,  from  the  proceeds  of  sequestered  property,  and  from 
any  other  funds  which  may  have  remained  in,  or  may  at  any  time  come  to,  the 
hands  of  the  curators  or  otherwise  exist  in  favor  of  the  estate  of  the  bankrupt,  al- 
though such  moneys  may  not  have  been  deposited  in  the  Registry  of  the  Court. 

Proceedings  by  ricorso.  302.  In  order  to  proceed  to  such  graduation,  the  cre- 
ditors shall  be  summoned,  by  letters  to  be  issued  by  the  Registrar,  to  exhibit  in  the 
Registry,  within  the  period  of  fifteen  days,  the  requisite  demand,  by  way  of  a  ricorso, 
together  with  such  other  documents  as  may  be  necessary  for  the  graduation. 

Summons  of  creditors,  etc.  303.  The  ricorsi  contemplated  iq  the  preceding 
article  having  been  presented,  the  Registrar  shall,  by  letters,  summon  the  creditors, 
the  curators,  and  the  bankrupt,  to  appear  before  the  Judge  on  the  day  appointed 
for  that  purpose,  ia  order  to  the  consideration  of  their  respective  claims. 

Allowance  to  bankrupt.  304.  When  there  is  no  presumption  of  the  bankruptcy 
beiug  fraudulent,  the  bankrupt  shall  be  entitled  to  claim  some  allowance  out  of  his 
own  property;  and  the  curators  shall  propose  the  amount  and  the  Judge  shall  fix 
the  same  in  proportion  to  the  wants  and  number  of  the  bankrupt's  family,  and  the 
greater  or  less  loss  that  he  has  occasioned  to  his  creditors. 

Graduation  of  privileges.  305.  Creditors  having  pledges,  privileges,  or  hypoth- 
ecations, shall  be  graduated  according  to  the  laws  at  the  time  prevailing. 

The  order  in  which  creditors  having  pledges,  privileged  creditors,  and  hypothecary  credi- 
tors faU,  is  regulated  by  the  Civil  Code  Arts.   1733—1870. 

Payment  of  credit.  306.  Creditors  not  appearing  after  the  summons  prescribed 
in  article  302  shall  not  be  considered  in  the  graduation;  but  no  one  among  the  cre- 
ditors who  appeared  shall  be  permitted  to  receive  payment  of  his  credit,  imless  he 
gives  a  sufficient  security,  to  the  satisfaction  of  the  curators,  to  contribute  pro  rata 
in  favor  of  creditors  absent  or  not  appeared,  in  the  event  of  their  appearing  within 
the  period  of  one  year  to  be  reckoned  from  the  day  of  giviug  such  security. 

Interest  not  allowed.  307.  In  no  case  of  bankruptcy  shall  interest  be  allowed 
on  sums  owed  by  the  bankrupt,  beyond  the  date  of  the  declaration  of  bankruptcy, 
whether  made  by  the  bankrupt  or  by  the  court. 

Section  VII.     Of  rehabilitation. 

Proceedings  after  graduation.  How  granted.  Effects.  308.  When  the  scale  of 
graduation  has  been  finally  settled,  the  Registrar  of  the  Commercial  Court  shall,  by 
letters,  call  upon  the  graduated  creditors  to  appear  on  the  day  appointed  by  the 
Judge  for  the  examination  of  the  accounts  of  the  curators,  and  for  the  consideration 
whether  the  rehabihtation  of  the  bankrupt  ought  to  be  decreed.  The  rehabUitation 
shall  be  granted  by  a  decree  of  the  Judge,  when  no  deception  or  fraudulent  act  is 
proved  agaiust  the  bankrupt.  The  rehabilitation  shall  have  the  effect  of  discharging 
the  bankrupt  from  aU  the  debts  that  could  at  any  time  previous  to  the  declaration 
of  his  failure  have  been  claimed  against  him,  in  regard  both  to  his  person  and  to 
any  property  which  he  may  subsequently  acquire. 

Consequence  Of  fraud.  Definition  of  fraud.  309.  The  benefits  of  the  law  in  favor 
of  the  bankrupt  shall  not  take  place  in  the  case  of  a  fraudulent  bankruptcy.  Any 
trader  failing  under  any  one  or  more  of  the  following  circumstances,  shall  be  deemed 
to  be  a  fraudulent  bankrupt :  1 .  If  he  does  not  declare  the  truth  in  so  far  as  concerns 
his  credits  and  debts  and  his  insolvency ;  2.  If  he  have  feigned  any  expenses  or  losses, 
or  if  he  shall  not  account  for  the  disposition  of  his  receipts;  3.  If  he  have  made  away 
with  any  sums  of  money,  any  credit,  merchandize,  goods,  or  other  moveable  effects ; 
4.  If  he  have  made  fictitious  sales,  negociations,  or  donations ;  5.  If  he  have  feigned 
collusive  debts  between  himself  and  supposititious  creditors,  making  simulated 
writings,  or  constituting  himself  debtor  without  consideration  or  cause,  by  means 
of  acts  whether  public  or  private;  6.  If  he  have  concealed  or  destroyed  his  books, 
or  other  papers  or  writings  relative  to  his  accounts. 

Liability  to  the  declaration  of  fraud.  310.  Every  trader,  who  fails,  is  liable  to 
be  declared  to  be  a  fraudulent  bankrupt,  unless  he  show  sufficient  cause  for  exclud- 
ing fraud  on  his  part :  1.  If  he  have  not  kept  books,  or  if  his  books  shall  not  show  the 
true  state  of  his  debts  and  credits ;  2.  If ,  being  lawfully  summoned  for  examination,  he 
shall  not  present  himself ;  3.  If  he  have  not  assisted  in  the  formation  of  the  inventory. 
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Traders  failing  under  any  of  the  oircumstances  enumerated  in  Art.  309  are  ipso  facto 
and  without  need  of  further  proof  guilty  of  fraud;  while  traders  falling  under  the  headings 
of  Art.  310  are  only  Uable  to  be  declared  guilty  of  fraud  if  they  do  not  prove  they  have 
acted  in  good  faith. 

Title  X.     Of  Prescriptions,  and  of  the  Grounds  of  Inadmissibility 
in  certain  Commercial  Matters. 

Periods  peremptory.  311.  All  periods  fixed  by  any  provisions  in  this  Ordinance 
for  the  exercise  of  any  action  or  of  any  right  of  resort  arising  from  commercial  acts, 
are  peremptory,  and  with  regard  thereto  there  shall  be  no  room  for  the  benefit  of 
the  restitutio  in  integrum,  by  reason  of  any  title,  cause,  or  privilege  whatsoever,  saving 
the  provisions  of  article  83. 

After  ten  years.  312.  When  no  period  is  fixed  within  which  an  action  shall  be 
judicially  brought  forward,  the  action  shall  be  barred  by  prescription  after  the  lapse 
of  ten  years  from  the  day  on  which  the  same  could  have  been  brought  forward. 

Alter  five  years.  313.  Saving  the  provisions  of  articles  221,  222  and  246,  actions 
arising  from  bills  of  exchange  or  from  negotiable  promissory  notes  shall  be  barred 
by  prescription  after  the  lapse  of  five  years  from  the  date  at  which  they  become 
due,  and  actions  arising  from  draughts  or  cheques  on  bankers  or  cashiers  shall  be 
barred  by  prescription  after  the  lapse  of  five  years  from  their  date. 

In  case  of  bottomry  or  insurance.  314.  Every  action  arising  from  a  bottomry  con- 
tract, or  from  a  contract  of  insurance,  shall  be  barred  by  prescription  after  the  lapse 
of  five  years  from  the  day  on  which  such  action  could  have  been  brought  forward. 

For  freight,  victuals,  etc.  315.  All  actions  for  payment  of  freight  shall  be  barred 
by  prescription  on  the  lapse  of  one  year  after  the  completion  of  the  voyage ;  actions 
for  payment  of  victuals  suppHed  to  seamen  by  order  of  the  master  shall  be  barred 
by  prescription  on  the  lapse  of  one  year  from  the  day  of  such  supply;  actions  for 
payment  for  timber  and  other  necessaries  furnished  for  the  building,  for  the  crew, 
and  for  the  victualling  of  a  ship,  shall  be  barred  by  prescription  on  the  lapse  of  two 
years  from  the  date  on  which  they  were  supplied ;  actions  for  payment  of  wages  of 
workmen  and  for  work  done  shall  be  barred  by  prescription  on  the  lapse  of  one  year 
after  the  completion  of  the  works  or  of  the  dehvery  of  the  works;  every  demand 
for  the  deUvery  of  goods  shall  be  barred  by  prescription  on  the  lapse  of  one  year 
from  the  day  of  the  arrival  of  the  ship. 

What  actions  are  inadmissible.  316.  The  following  actions  are  inadmissible: 
Actions  brought  against  the  master  and  the  insurers  for  damages  occasioned  to  the 
goods,  if  the  same  were  received  without  protest,  the  damages  being  visible ;  Actions 
against  a  freighter  for  average,  if  the  master  have  delivered  the  goods  and  received  the 
freight  without  making  a  protest;  Actions  for  indemnity  for  damages  occasioned 
by  colhsion  of  vessels  when  the  same  happens  in  a  place  in  which  it  was  in  the  power 
of  the  master  to  institute  proceedings,  if  the  master  did  not  make  his  protest. 

Title  XI.    Of  the  Competence  of  the  Commercial  Court. 

Jurisdiction.  317.  Commercial  jurisdiction  shah  be  exercised  by  the  Commer- 
cial Court  according  to  the  Laws  of  Organization  and  Civil  Procedure. 

Deflnition  of  commercial  controversies.  318.  The  following  controversies  are 
of  a  commercial  nature:  1.  All  controversies  relating  to  obHgations  and  contracts 
between  traders,  unless  it  shall  appear  by  the  act  that  the  transaction  is  of  a  merely 
civil  nature;  2.  All  controversies  relating  to  acts  of  commerce  between  any  per- 
sons whomsoever. 

Further  cognizance  by  the  Court.  319.  The  Commercial  Court  shall  also  take 
cognizance:  1.  Of  actions  brought  forward  against  any  agent,  or  any  other  person 
commissioned  by  a  merchant,  or  any  of  their  subordinates,  in  regard  only  to  trans- 
actions made  in  the  ordinary  course  of  the  business  in  which  the  principal  is  engaged, 
and  of  actions  brought  forward  by  the  aforesaid  against  his  principal ;  2.  Of  all  mat- 
ters relating  to  bankruptcy  in  conformity  with  the  provisions  contained  in  this 
Ordinance. 
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Sale  of  Goods. 


The  Commercial  Ordinance,  as  has  been  seen,  does  not  contemplate  the  sale 
of  goods :  so  that  this  contract  is  entirely  regulated  by  usages  and  by  the  provisions 
of  the  Civil  Code  referring  to  the  sale  of  goods.  Usages,  when  contrary  to  the  Civil 
Law,  are  followed  iu  preference  to  that  law  as  regards  commercial  sales  of  goods 
whenever  the  provisions  of  the  law  do  not  concern  public  order  so  as  to  set  aside 
all  contrary  custom  or  usage.  As  a  general  rule  usage  has  a  greater  importance 
in  this  branch  of  commerce  than  the  written  Civil  Law.  Title  VI  of  Part  II  of 
the  Civil  Code  (Ord.  No.  VI  of  1868)  contemplates  the  sale  of  goods. 

Chapter  I.    Of  the  Contract  of  Sale. 

1060.  Sale  is  a  contract  by  which  one  of  the  contracting  parties  binds  himself 
to  give  to  the  other  a  thing  for  a  price  which  the  latter  binds  himseK  to  pay  to  the 
former. 

1061.  A  sale  is  considered  to  be  perfect  between  the  parties,  and,  as  regards 
the  seller,  the  property  of  the  thing  is  acquired  by  the  purchaser,  as  soon  as  they 
have  agreed  upon  the  thing  and  the  price,  although  the  thing  has  not  yet  been  deU- 
vered  nor  the  price  paid ;  and  from  that  moment,  the  thing  itself  is  at  the  risk  and 
for  the  benefit  of  the  purchaser. 

1062.  Where,  however,  moveables  are  not  sold  in  a  lump,  but  by  weight,  by 
number,  or  by  measure,  the  sale  is  not  perfect,  inasmuch  as  the  property  is  not 
vested  in  the  purchaser,  and  the  things  sold  are  at  the  risk  of  the  seller,  until  they 
be  weighed,  numbered,  or  measured.  The  purchaser,  however,  may  demand  that 
the  things  be  measured,  numbered,  or  weighed,  and  that  they  be  deUvered  to  him, 
or,  in  case  of  non-performance  of  the  obhgation,  assessment  of  damages.  The  seller 
may  also  compel  the  purchaser  to  perform  his  obhgation,  and,  in  default  thereof, 
to  pay  damages.  The  provision  of  this  article  obtains  also  when  the  immoveable 
which  is  sold  cannot  be  determined  with  certainty  before  it  is  measured. 

1063.  If,  on  the  contrary,  the  things  have  been  sold  in  a  lump,  the  sale  is  per- 
fect, although  such  things  may  not  have  been  yet  weighed,  numbered,  or  measured. 

1064.  A  sale  is  made  in  a  lump  when  things  are  sold  for  one  and  the  same  price, 
without  taking  any  notice  of  the  weight,  number,  or  measure  of  such  things.  The 
sale,  however,  is  considered  to  be  made  by  weight,  by  number,  or  by  measure,  if 
the  price  be  agreed  upon  at  a  rate  to  be  calculated  by  the  weight,  the  number,  or 
the  measure,  whether  the  sale  be  made  for  the  whole  quantity  of  things  existing  in 
a  certain  place,  or  for  a  part  only  of  such  things.  A  sale  is  also  considered  to  be  made 
by  number,  by  weight,  or  by  measure  when  it  regards  a  certain  number  of  objects,  or 
so  many  rotoli  or  measures  of  a  determinate  thing,  notwithstanding  that  one  price  only 
be  estabHshed  for  such  number  of  objects,  or  for  such  quantities  of  a  certain  thing. 

1065.  With  regard  to  things  of  which  according  to  usage  or  by  virtue  of  an 
express  agreement  an  assay  or  trial  is  to  be  made  before  purchase,  the  purchaser 
is  not  bound  untU  he  has  approved  them.  This,  however,  does  not  hold  when  the 
thing,  of  which  according  to  usage  only,  and  not  by  virtue  of  an  express  agreement, 
an  assay  or  trial  is  to  be  made  before  purchase,  is  not  to  satisfy  the  taste  or  the  indi- 
vidual opinion  of  the  purchaser,  and  the  assay  is  only  necessary  to  ascertain  whether 
the  thing  be  good  and  negotiable.  In  such  case,  if  the  thing  be  certain  and  its  price 
be  agreed  upon,  both  parties  are  bound,  but  the  contract  is  presumed  to  have  been 
made  on  a  suspensive  clause,  and  the  purchaser  is  bound  to  receive  the  thing  and  to 
pay  the  price  of  it,  although  he  disapproves  the  thing,  if  it  be  proved  that  such 
thing  is  good  and  negotiable. 

1066.  The  price  must  consist  of  a  sum  of  money.  The  contract,  however,  does 
not  cease  to  be  a  sale  if,  in  addition  to  the  sum  of  money  agreed  upon,  the  purchaser 
binds  himself  to  give  some  object  in  kind  by  way  of  a  supplement  to  the  price. 

1067.  The  price  must  be  determined  and  specified  by  the  parties.  It  may,  how- 
ever, be  left  to  the  arbitration  of  one  person  or  more  than  one,  appointed  by  the 
contracting  parties ;  and,  in  such  case,  if  this  person  or  any  of  these  persons  be  un- 
willing or  unable  to  make  the  declaration  of  the  price,  the  sale  is  null. 

1068.  The  price  may  also  be  left  to  the  arbitration  of  one  or  more  than  one 
indeterminate  perito;  and  in  such  case,  if  the  parties  do  not  agree  in  the  selection, 
the  appointment  shall  be  made  by  the  court. 
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1069.  In  all  cases  where  the  price  is  left  to  the  arbitration  of  more  persons  than 
one,  the  price,  if  they  are  more  than  two,  is  determined  according  to  the  opinion  of 
the  majority.  If,  being  only  two,  they  do  not  agree,  or  if,  being  more  than  two, 
they  differ  so  that  no  majority  of  votes  results,  the  average  of  the  sums  proposed 
by  each  of  them  shall  be  taken. 

1070.  A  sale  can  be  made  at  the  price  current,  in  a  determinate  period  of  time ; 
and  such  price  is  to  be  understood  to  refer  to  the  average  price  current  in  the  place 
where  and  at  the  time  when  the  contract  is  to  be  executed. 

1071.  A  promise  to  sell  a  thing  for  a  determinate  price,  or  for  a  price  to  be  deter- 
mined by  one  or  more  persons,  as  stated  in  the  preceding  articles,  is  not  equivalent 
to  a  sale;  but,  if  it  is  accepted,  it  produces  on  the  part  of  the  promising  party  an 
obUgation  of  making  the  sale,  or,  if  the  sale  cannot  be  made,  to  make  good  damages 
to  the  party  accepting.  The  effect  of  the  aforesaid  promise  ceases,  if  the  party  ac- 
cepting does  not,  within  three  months,  from  the  day  on  which  the  sale  may  be  ef- 
fected, call,  through  a  judicial  act,  on  the  party  promising,  to  effect  it,  unless  the 
parties  have  estabUshed  a  longer  period. 

1072.  The  provision  of  the  preceding  article  applies  also  to  a  promise  to  sell 
at  a  just  price. 

1073.  If  the  promise  to  sell  has  been  made  with  the  giving  of  earnest,  each  of 
the  contracting  parties  is  at  hberty  to  recede  from  the  contract ;  namely,  he  who  has 
given  the  earnest,  by  forfeiting  it,  and  he  who  has  received  it,  by  returning  the  double ; 
unless  a  different  usage  is  proved  to  prevail  with  regard  to  the  particular  contract 
for  which  earnest  has  been  given. 

1074.  The  provisions  relative  to  promises  of  seUing,  are  appUcable  to  promises 
of  purchasing. 

1075.  The  expenses  of  the  acts  and  other  incidental  costs  of  sale,  including 
those  for  the  Uberation  of  immoveables  from  entail,  hj^othecations,  servitudes, 
or  other  burdens,  in  accordance  with  the  provisions  of  Book  II,  Part  II,  Title  I,  of 
the  laws  of  Organization  and  Civil  Procedure,  are  at  the  charge  of  the  purchaser. 
The  fee  for  brokerage,  and  the  fee  of  the  perito  or  the  persons  mentioned  in  article 
1067,  are  due  by  the  seller  and  the  purchaser,  each  paying  one  moiety. 

1076.  In  the  absence  of  an  agreement,  the  fee  for  brokerage  is  regulated  at  the 
rate  of  one  per  cent  in  cases  of  sales  of  moveables,  and  at  the  rate  of  two  per  cent 
in  cases  of  sales  of  immoveables. 

1077.  The  sale  of  immoveable  property  is  nuU  unless  it  is  made  by  means  of  a 
pubUc  act.    It  is  also  nuU,  if  the  purchase  is  made  pro  persona  nominanda. 

1078.  Any  obscure  or  ambiguous  agreement  is  interpreted,  against  the  seller 
or  against  the  purchaser,  according  to  the  rules  laid  down  for  interpretation  of  con- 
ventions in  general. 

Chapter  II.     Of  Persons  capable  of  Purchasing  and  Selling. 

1079.  All  persons  may  purchase  and  sell,   except  those  interdicted  by  law. 

1080.  A  contract  of  sale  between  husband  and  wife  is  null,  except  in  the  fol- 
lowing cases:  1.  When  the  wife  makes  a  transfer  of  property  to  her  husband,  in 
payment  of  a  sum  due  to  him  by  her  for  dower;  2.  When  the  sale  or  the  transfer 
which  the  husband  makes  to  his  wife,  or  which  the  wife  makes  to  her  husband,  has 
for  its  cause  the  payment  of  a  debt  due  to  the  party  acquiring,  or  the  investment 
of  money  belonging  to  such  party.  In  the  aforesaid  cases,  if  any  indirect  advantage 
accrues  to  either  of  the  parties,  the  heirs  of  the  other  party,  or  other  persons  con- 
cerned, can  demand  the  reduction  of  the  contract. 

1081.  The  provision  of  the  preceding  article  which  forbids  the  husband  and  the 
wife  to  piurchase  property  from  each  other,  does  not  apply  to  cases  where  property 
is  sold  by  auction  on  the  demand  of  the  creditors  of  the  husband  or  the  wife  to 
whom  such  property  belongs. 

1082.  The  sale,  however,  made  directly  or  through  intervening  parties,  to 
tutors  or  ciu^ators,  respecting  the  property  of  the  persons  subject  to  their  tutorship 
or  to  their  curatorship,  or  to  agents  respecting  property  with  the  seUing  of  which 
they  are  charged,  is  nuU,  though  it  be  made  by  auction  held  under  the  authority 
of  the  court. 

1083.  Any  sale  or  transfer  of  suits,  or  of  litigious  rights  or  actions,  made,  whether 
directly  or  through  intervening  parties,  to  judges,  magistrates,  or  syndics,  is  also  null. 
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Chapter  III.    Of  Things  which  may  be  Sold. 

1084.  Any  effects  of  commerce  may  be  sold,  when  there  exist  no  particular 
laws  which  prohibit  the  alienation  thereof. 

1085.  The  sale  of  things  to  come  is  conditional ;  and  if  the  thing  sold  wiU  have 
no  existence,  the  sale  produces  no  effect.  If,  however,  the  sale  regards  the  hope 
of  having  a  thing  to  come,  such  sale  is  pure  and  simple;  and  the  purchaser  is  bound 
to  pay  the  price  of  it,  although  the  existence  of  the  thing  fails  altogether.  In  doubt- 
ful cases,  the  sale  is  presumed  to  be  conditional. 

1086.  The  sale  of  a  thing  belonging  to  another  person,  saving  always  the  pro- 
vision of  article  254,  and  the  provisions  relative  to  the  Monte  di  Pieta  with  respect 
to  pledges,  is  nuU;  but  it  may  give  rise  to  the  making  good  of  damages,  when  the 
purchaser  knew  not  that  the  thing  belonged  to  another  person.  The  nuUity  esta- 
blished in  this  article  cannot  be  opposed  by  the  seller. 

1087.  The  sale  or  transfer  of  the  rights  of  succession  to  a  Hving  person,  is  null, 
though  that  person  may  have  consented  thereto. 

1088.  The  sale  or  transfer  of  rights  concerning  sums  granted  or  bequests  left 
expressly  under  the  title  of  maintenance,  or  pensions  granted  by  Government,  is 
null,  saving  always  in  regard  to  sequesters  of  such  things,  other  provisions  of  the 
Laws  of  Organization  and  Civil  Procedure. 

1089.  The  sale  is  nuU,  if  at  the  time  of  the  contract  the  thing  sold  was  totally 
destroyed.  If  a  part  only  of  it  was  destroyed,  the  purchaser  has  the  option  either 
to  recede  from  the  contract,  or  to  demand  the  remaining  part,  by  having  the  price 
thereof  determined  proportionally,  by  means  of  a  valuation. 

1090.  If  the  seller  knew  that  the  thing  was  destroyed,  the  purchaser  who  did 
not  know  it,  has  a  right  for  damages.  If,  on  the  contrary,  the  seller  knew  not  that 
the  thing  was  destroyed,  the  purchaser  who  knew  it  is  not  bound  to  pay  the  price 
of  it,  but  is  liable  for  damages.  He  has  no  right  to  demand  the  restitution  of  the  price 
if  he  paid  it. 

1091.  The  provisions  of  the  preceding  article  apply  also  to  any  case  in  which 
the  sale  does  not  subsist  owing  to  the  thing  not  being  an  object  of  commerce,  or  to 
its  being  already  the  purchaser's  own  property. 

Chapter  IV.     Of  the  Obligations  of  the  Seller. 

1092.  The  seller  is  bound  to  two  principal  obligations :  that  of  dehvering,  and 
that  of  warranting  the  thing  sold. 

Section  I.     Of  Delivery. 

1093.  The  dehvery  of  immoveable  property  takes  place  ipso  jure  on  the  publi- 
cation of  the  contract  of  sale,  saving  always,  with  regard  to  putting  parties  in  pos- 
session of  property  sold  by  auction,  the  provisions  of  the  Laws  of  Organization 
and  CivH  Procedxu-e. 

1094.  The  delivery  of  moveable  effects  takes  place  either  by  putting  them  into 
the  hands  of  the  purchaser,  or  by  dehvering  to  him  the  keys  of  the  place  in  which 
they  are  kept,  or  by  dehvering  to  him  titles  the  dehvery  of  which,  according  to 
law,  is  equivalent  to  the  transfer  of  the  things  to  which  they  refer,  or  by  causing 
the  purchaser  to  be  acknowledged  by  the  parties  in  whose  possession  the  thing  exists. 

1095.  The  dehvery  of  moveable  effects  takes  place  also  by  the  mere  consent 
of  the  parties :  1.  When  the  thing  sold  is  already  in  the  possession  of  the  purchaser; 
2.  When  the  seller  who  has  reserved  to  himself  the  right  of  enjoying  the  thing  sold, 
declares  that  he  possesses  it  in  the  name  of  the  purchaser;  3.  In  cases  of  things  the 
transfer  of  which  cannot  be  effected  at  the  time  of  the  sale.  In  the  last  mentioned 
two  cases,  such  delivery  is  of  no  prejudice  to  third  parties. 

1096.  The  delivery  of  incorporeal  things  takes  place  either  by  the  use  which 
is  made  thereof  by  the  purchaser  with  the  consent  of  the  seller,  or  by  the  delivery  of 
the  titles  in  cases  of  rights  arising  from  titles  transferable  by  endorsement  or  by 
delivery. 

1097.  The  costs  of  delivery  are  chargeable  to  the  seller.  The  costs  of  dehvery 
mclude  the  expenses  for  weighing,  counting,  or  measuring,  when  the  sale  is  made  by 
weight,  or  by  number,  or  by  measure.  The  expenses  for  weighing,  counting,  or 
measuring  are  at  the  charge  of  the  purchaser  when  the  sale  is  made  in  a  lump,  and 
the  purchaser  is  wiUing  to  weigh,  count,  or  measure  the  thing  in  order  to  ascertain 
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whether  it  be  of  that  quantity  which  had  been  indicated  or  promised  to  him.   The 
expenses  of  carriage  are  at  the  charge  of  the  purchaser. 

1098.  The  deUvery  must  be  made  at  the  place  where  the  thing  was  at  the  time 
of  sale. 

1099.  If  the  seller  fails  to  make  the  deUvery  at  the  time  agreed  upon,  the  pur- 
chaser will  be  at  liberty  to  demand  either  a  dissolution  of  the  contract,  or  his  being 
put  in  possession  of  the  thing  sold,  if  the  delay  is  occasioned  only  by  the  act  of  the 
seller. 

1100.  In  all  cases  the  seller  is  liable  to  damages,  if  any  prejudice  result  to  the 
purchaser  from  the  non-delivery  at  the  time  agreed  upon. 

1101.  He  who  has  bound  himself  to  dehver  goods  which  are  to  arrive  on  a  vessel 
which  he  has  reserved  to  himself  to  designate  within  a  term  fixed  in  the  contract, 
failing  to  designate  the  vessel  within  such  term,  may  be  compelled  besides  making 
reparation  for  damages,  to  deUver  other  goods,  equal  in  quality  and  quantity  to 
those  contemplated  in  the  contract,  within  a  term  to  be,  according  to  circumstances, 
fixed  by  the  Coiul;. 

1102.  The  same  rule  obtains  if  he  who  has  bound  himself  to  dehver  goods  which 
are  to  arrive  on  a  vessel  designated  in  the  contract,  does  not  effect  the  delivery 
within  the  term  agreed  upon,  unless  he  proves  that  he  used  the  necessary  diligence 
in  order  that  the  goods  promised  arrive  within  the  time  agreed  upon,  and  that  they 
did  not  arrive  within  such  time  owing  to  superior  force. 

1103.  A  seller  who  has  bound  himself  to  deUver  within  a  certain  term,  things 
which  are  to  be  weighed,  counted,  or  measured,  does  not  perform  his  obhgation  if 
he  decUnes  to  dehver  them  to  the  purchaser  who  presents  himself  to  receive  them,  in 
time  to  be  weighed,  counted,  or  measured  before  the  expiration  of  the  term.  If, 
however,  the  seller  is  prepared  to  make  the  deUvery  at  a  time  when  the  weighing, 
counting,  or  measuring  of  the  things  sold,  can  conveniently  be  commenced  before 
the  expiration  of  the  term,  the  purchaser,  though  he  may  have  in  vain  presented 
himself  to  receive  them  at  a  previous  time,  cannot  demand  the  dissolution  of  the 
sale,  saving  always  his  right  to  damages,  according  to  the  provisions  of  articles  1099 
and  1100. 

1104.  If  the  thing  which  the  seller  offers  to  dehver  be  not  of  that  quality  which 
had  been  promised,  or  if  it  be  not  equal  to  the  sample  on  which  the  sale  was  effected, 
the  purchaser  has  the  option  either  to  refuse  the  thing  and  to  demand  damages,  or 
to  receive  the  thing  on  a  reduction  of  price  to  be  regulated  by  periti. 

1105.  The  seller  is  not  bound  to  dehver  the  thing,  if  the  purchaser  does  not 
pay  the  price  of  it,  and  the  seller  has  not  granted  him  any  term  for  the  payment. 

1106.  Nor  shall  the  seller  be  bound  to  make  the  delivery  of  the  thing,  even  if 
he  has  granted  a  term  for  the  payment  of  the  price,  it  since  the  sale  the  purchaser 
has,  by  his  own  act,  diminished  the  securities  which  in.  the  contract  he  had  given 
to  the  seller.  Nor  is  he  bound  to  the  dehvery,  if,  since  the  sale,  the  purchaser  has 
become  a  bankrupt,  or  insolvent,  or  his  state  has  been  so  altered  that  the  seller  would 
be  in  danger  of  losing  the  price.  The  same  rule  obtains,  when,  notwithstanding  that 
the  purchaser  was  in  a  state  of  bankruptcy  or  insolvency  at  the  time  of  the  sale, 
such  state  has  only  been  discovered  since  the  sale,  and  the  seller  did  not  know  it 
at  the  time  of  the  sale.  In  all  the  aforesaid  cases,  the  seller  is  bound  to  deliver  the 
thing,  if  the  purchaser  gives  him  security  to  pay  the  price  at  the  time  agreed  upon. 

1107.  The  thing  must  be  dehvered  in  the  same  state  in  which  it  was  at  the  time 
of  the  sale. 

1108.  From  the  date  of  the  sale  all  fruits  belong  to  the  purchaser.  In  cases 
where  the  sale  is  made  upon  a  suspensive  clause,  the  proceeds  which  have  fallen 
due,  or  which  have  been  received  before  the  condition  has  happened,  belong  to  the 
seller. 

1109.  Fruits  pending  at  the  time  of  the  sale,  or,  if  the  sale  is  made  on  a  suspen- 
sive condition,  at  the  time  when  the  condition  happens,  belong  to  the  purchaser, 
although  they  had  been  sown  by  the  seller. 

1110.  The  rent  of  lands  which  had  not  fallen  due  at  the  time  of  the  sale,  or  at 
the  time  when  the  condition  happened,  belongs  also  to  the  purchaser.  In  cases, 
however,  of  buildings  or  of  moveables,  the  rent  or  the  rate  of  rent  for  the  period  in 
the  course  of  which  the  sale  was  made,  or  the  condition  happened,  is  divided  between 
the  seller  and  the  purchaser  in  proportion  to  the  time  elapsed  before  the  sale  was 
made  or  the  condition  happened,  and  that  elapsed  afterwards. 
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1111.  In  cases  where  a  vessel  is  sold,  which  is  on  her  voyage,  the  freight  for  that 
voyage  belongs  to  the  purchaser. 

1112.  The  obhgation  of  delivering  the  thing  includes  also  that  of  dehvering 
its  accessories,  and  every  thing  which  has  been  designed  to  its  perpetual  use. 

1113.  The  seller  is  bound  to  dehver  the  fuU  quantity  of  the  thing,  as  stipulated 
in  the  contract,  under  the  modifications  specified  in  the  following  articles. 

1114.  If  the  sale  of  an  immoveable  has  been  made  with  an  indication  of  the 
extent,  at  the  rate  of  so  much  for  each  measure,  the  seller  is  bound  to  dehver  to  the 
purchaser,  if  he  requires  it,  the  quantity  mentioned  in  the  contract ;  and  if  he  can  not 
do  it,  or  if  the  purchaser  does  not  require  it,  the  seller  is  bound  to  suffer  a  propor- 
tionate diminution  of  the  price. 

1115.  If,  on  the  contrary,  in  the  case  of  the  preceding  article,  the  quantity  is 
found  to  be  larger  than  that  specified  iu  the  contract,  the  purchaser  is  boimd  to 
pay  the  supplement  of  the  price.  He  is,  however,  at  Uberty,  if  the  overplus  be 
upwards  of  the  twentieth  part  of  the  quantity  decla.red  in  the  contract,  to  recede 
from  the  sale. 

1116.  In  all  other  cases,  whether  the  sale  be  of  a  certain  and  Umited  body,  or 
of  distinct  and  separate  tenements,  whether  it  first  set  forth  the  measure  or  the  de- 
signation of  the  thing  sold,  followed  by  its  measure,  gives  no  room  to  any  supple- 
ment of  price,  in  favour  of  the  seller,  for  the  overplus  of  the  measure ;  nor  to  any  dimi- 
nution of  price  in  f avorn*  of  the  purchaser  on  a  deficiency  of  the  measure,  unless  the 
difference  between  the  real  measure  and  that  expressed  in  the  contract  exceed  one 
twentieth  part  whether  more  or  less  than  the  value  of  the  totaUty  of  the  things  sold. 
Notwithstanding,  however,  that  the  difference  exceeds  one  twentieth  part,  whether 
more  or  less  than  the  value  aforesaid,  there  is  no  room  for  any  supplement  or  any 
diminution  of  price,  if  the  thing  was  sold  by  auction  under  the  authority  of  the 
Court,  or  if  it  was  sold  expressly  without  any  warranty  of  its  quantity,  or  such  as  it 
was,  saving  always,  in  case  where  the  sale  was  not  made  by  auction,  the  remedy 
of  lesion  when  such  remedy  can  be  resorted  to. 

1117.  In  cases  where,  according  to  the  provision  of  the  preceding  article,  there 
is  room  for  an  augmentation  of  price  for  the  surplus  of  the  measure,  the  purchaser 
has  the  option,  either  to  recede  from  the  contract,  or  to  give  the  supplement  of  the 
price  together  with  interest,  if  he  has  kept  the  tenement. 

1118.  In  aU  cases  where  the  pm-chaser  has  a  right  to  recede  from  the  contract, 
the  seller  is  bound  to  restore  to  him,  in  addition  to  the  price  which  he  may  have 
received,  the  expenses  for  the  contract,  and  any  other  lawful  payment  made  on  the 
occasion  of  the  sale. 

1119.  If  two  tenements  have  been  sold  by  one  and  the  same  contract,  and  for 
one  and  the  same  price,  with  an  indication  of  the  measure  of  each  of  them,  and  a 
less  quantity  is  found  in  one,  and  a  larger  quantity  in  the  other,  the  deficiency  of  the 
one  is  supplied  by  the  overplus  of  the  other,  and  the  action,  either  for  the  supple- 
ment or  for  the  diminution  of  the  price,  takes  place  only  in  conformity  with  the 
rules  laid  down  in  the  preceding  articles. 

1120.  In  all  cases  where  there  is  room  for  a  supplement  or  a  diminution  of  the 
price,  the  price  shaU  not  be  augmented  or  diminished  except  in  so  far  as  it  exceeds 
the  overplus  or  the  deficiency  tolerated  by  law. 

1121.  The  action  which  appertains  to  the  seller  for  supplement  of  the  price, 
and  the  action  which  appertains  to  the  purchaser  for  diminution  of  the  price,  or 
for  the  canceUing  of  the  contract,  cannot  be  exercised  after  the  lapse  of  two  years 
from  the  day  of  the  contract.  The  aforesaid  term  runs  against  persons  absent  or 
interdicted,  married  women,  and  minors,  whensoever  such  persons  claim  under  a 
seller,  or  a  piu'chaser,  against  whom  the  running  of  the  term  for  prescription  is  not 
siospended. 

Section  II.     Of  warranty. 

1122.  The  warranty  due  by  the  seller  to  the  purchaser  refers  to  the  quiet  pos- 
session of  the  thing  sold,  and  to  any  latent  defects  in  it. 

Of  the  warranty  of  the  quiet  poaaeaaion  of  the  thing  aold. 

1123.  Although  in  the  contract  of  sale  no  warranty  has  been  stiputaled,  the 
seller  is  bound  of  right  to  warrant  the  purchaser  against  any  eviction  that  deprives 
him  of  the  whole  or  part  of  the  thing  sold,  and  against  any  servitude  or  burdens 
claimed  on  the  same,  and  which  were  not  declared  in  the  contract. 
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1124.  The  parties  may,  by  special  agreements,  add  to,  or  diminish,  the  effect 
of  this  obligation  of  right,  and  may  agree  that  the  seller  shall  not  be  liable  to  any 
warranty. 

1125.  Although  it  may  have  been  agreed  that  the  seller  shall  not  be  liable  to 
any  warranty,  nevertheless  he  shall  be  answerable  for  that  which  results  from  his 
own  acts.    Any  agreement  to  the  contrary,  is  null. 

1126.  Even  in  case  of  a  stipulation  of  no  warranty,  the  seller,  in  case  of  eviction, 
is  bound  to  a  restitution  of  the  price,  unless  there  be  an  express  stipulation  to  the 
contrary. 

1127.  When  there  is  a  promise  of  warranty,  or  when  no  stipulation  was  made 
on  that  subject,  if  the  purchaser  suffers  eviction,  he  has  a  right  to  demand  against 
the  seller:  1.  The  restitution  of  the  price;  2.  That  of  the  fruits,  when  the  pmrchaser 
has  been  obhged  to  return  them  to  the  owner  who  has  taken  back  the  thing;  3.  All 
judicial  costs,  including  those  for  giving  notice  of  the  suit  to  the  party  under  whom 
he  claims ;  4.  Damages,  including  the  lawful  expenses  of  the  contract,  and  any  other 
lawful  payment  made  on  the  occasion  of  the  sale. 

1128.  When  at  the  time  of  the  eviction,  the  thing  sold  has  lost  any  of  its  value, 
or  is  considerably  impaired,  either  through  the  neglect  of  the  purchaser,  or  by  a 
superior  force,  the  seller  is  hkewise  bound  to  return  the  full  price.  If,  however,  the 
purchaser  has  derived  any  advantage  from  the  deteriorations  occasioned  by  him, 
the  seller  has  a  right  to  retain  on  the  price  a  sum  corresponding  to  such  ad- 
vantage. 

1129.  If  the  thing  sold  has,  at  the  time  of  the  eviction,  increased  in  value,  even 
independently  of  any  act  of  the  purchaser,  the  seller  is  bound  to  pay  to  him  the 
amount  exceeding  the  price  of  the  sale. 

1130.  The  seller  is  bound  to  reimburse  or  cause  to  be  reimbursed  to  the  pur- 
chaser by  the  person  who  has  taken  back  the  tenement,  aU  repairs  and  useful  im- 
provements made  by  him  on  the  premises.  If  the  seller  has  sold  in  bad  faith  the 
property  of  another  person  he  shall  be  bound  to  reimbiurse  to  the  purchaser  all  ex- 
penses, even  those  of  the  embellishments  of  luxury,  that  the  purchaser  may  have 
made  on  the  premises. 

1131.  If  the  purchaser  has  suffered  eviction  for  a  part  only  of  the  thing,  and 
that  part  is  of  such  consequence,  with  reference  to  the  whole,  that  without  it  he 
would  not  have  pm-chased  the  thing,  he  may,  within  a  year  from  the  day  on  which 
the  sentence  relative  to  the  eviction  has  become  final  and  absolute,  demand  the 
dissolution  of  the  sale.  The  aforesaid  term  runs  in  the  same  manner  as  that  fixed 
in  article  1121. 

1132.  If  in  the  case  of  the  preceding  article  the  purchaser  has  not  chosen  to 
dissolve  the  sale,  the  value  of  the  evicted  part  shall  be  reimbiirsed  to  the  purchaser 
by  the  seller  in  accordance  with  a  valuation  made  at  the  time  of  the  eviction,  and 
not  in  proportion  to  the  whole  price  of  the  sale,  whether  the  value  of  the  thing  sold 
has  iacreased  or  diminished. 

1133.  If  the  tenement  sold  be  encumbered  with  servitudes  not  apparent,  whereof 
no  declaration  was  made,  and  if  the  servitudes  be  of  such  importance  that  there 
is  cause  to  presume  that  if  the  purchaser  had  been  informed  of  such  encumbrance, 
he  would  not  have  purchased  the  tenement,  he  may  demand  the  dissolution  of  the 
contract,  unless  he  prefer  to  demand  an  indemnification.  This  provision  does  not 
obtain  in  cases  of  sales  made  by  auction  under  the  authority  of  the  Court. 

1134.  When,  however,  a  tenement  has  been  sold  as  free  and  exempt  from  any 
servitude  or  other  burden,  or  when  the  warranty  has  been  otherwise  expressly  pro- 
mised, iti  such  cases  the  pxu'chaser  has  the  option  to  demand  the  dissolution  of  the 
contract,  or  an  indemnification,  if  the  seller  shall  not  cause  any  servitude  or  other 
burden  not  mentioned  in  the  contract  to  cease,  even  although  such  servitude  or 
other  burden  be  apparent,  and  it  be  proved  that  the  purchaser  at  the  time  of  the 
sale  was  aware  of  it ;  unless  it  clearly  appear  that  it  was  the  intention  of  the  parties 
not  to  include  such  servitudes  or  burdens  in  the  promise  of  warranty. 

1135.  When  the  purchaser  has  avoided  the  eviction  of  the  tenement  through 
the  payment  of  a  sum  of  money,  the  seller  may  free  himself  of  all  the  conse- 
quences of  the  warranty,  by  reimbursing  him  for  the  sum  paid,  the  interest,  and 
all  expenses. 

1136.  The  warranty  on  account  of  eviction  ceases  when  the  purchaser  has 
suffered  a  sentence  to  be  passed  against  him  which  has  become  final  and  absolute, 


232  MALTA. 

without  calling  the  seller  in  the  suit,  if  the  latter  proves  that  it  was  in  his  power  to 
allege  sufficient  grounds,  which  had  not  been  alleged  by  the  purchaser,  to  cause  the 
demand  to  be  rejected. 

1137.  In  aU  cases  where  a  shorter  term  has  not  been  fixed,  the  action  for  war- 
ranty on  account  of  eviction  is  barred  by  prescription  by  the  lapse  of  two  years, 
to  be  reckoned  from  the  day  on  which  the  sentence  against  the  purchaser  becomes 
final  and  absolute.  With  respect  to  the  ruiming  of  the  term  fixed  in  this  article 
the  provision  of  article  1121  shall  also  obtain. 

Of  the  warranty  for  latent  defects  of  the  thing  sold. 

1138.  The  seller  is  bound  to  warrant  the  thing  sold  against  those  latent  defects 
which  render  it  unfit  for  the  use  for  which  it  is  intended,  or  which  reduce  its  value 
so  that  if  the  purchaser  had  been  aware  of  their  existence,  he  would  have  tendered 
a  smaller  price. 

1139.  The  seller  is  not  answerable  for  apparent  defects  which  the  purchaser 
might  have  discovered  by  himself. 

1140.  He  is,  however  answerable  for  latent  defects,  even  although  they  were 
unknown  to  him,  unless  he  has  stipulated  that  he  shall  not  in  any  such  case  be  bound 
to  any  warranty. 

1141.  The  purchaser  in  the  case  alluded  to  in  articles  1138  and  1140  may,  by 
instituting  the  redhibitory  action,  restore  the  thing  and  have  the  price  returned  to 
him,  or,  by  instituting  the  estimatory  action,  retain  the  thing  and  have  a  portion 
of  the  price  returned  to  him,  such  portion  to  be  fixed  by  the  Court. 

1142.  In  cases  where  two  or  more  things  are  sold  together,  so  that  one  would 
not  have  been  sold  or  purchased  without  the  other,  and  one  of  such  things  is  affected 
with  a  defect  which  gives  rise  to  the  redhibitory  or  the  estimatory  action,  the  pur- 
chaser cannot  institute  the  redhibitory  action  but  in  respect  to  aU  the  things  pur- 
chased, although  the  price  be  distinct  for  each  thing.  If,  however,  the  things  sold 
together  are  independent  one  of  the  other,  the  said  action  cannot  be  instituted  but 
with  respect  to  the  thing  affected  with  defect,  notwithstanding  that  all  things  had 
been  sold  for  one  and  a  single  price.  In  such  case,  the  seller  is  bound  to  return  the 
price  of  such  thing  according  to  a  valuation  madewith  regard  to  the  total  amount 
of  the  price  agreed  upon. 

1143.  If  the  seller  knew  the  defects  of  the  thing  sold,  he  is  bound  not  only  to 
restore  the  price  received,  but  also  to  make  good  aU  damages  to  the  purchaser.  If  he 
did  not  know  the  defects  of  the  thing,  he  is  only  bound  to  restore  the  price,  and  to 
reimburse  to  the  purchaser  the  expenses  of  the  sale. 

1144.  If  the  defective  thing  has  perished  owing  to  its  defects,  the  loss  must 
be  borne  by  the  seller,  who  is  bound  not  only  to  restore  the  price  to  the  purchaser, 
but  to  all  other  indemnifications  mentioned  in  the  preceding  article.  The  loss  oc- 
casioned by  fortuitous  event,  is  borne  by  the  purchaser. 

1145.  The  redhibitory  and  the  estimatory  actions  are  barred  by  prescnption 
with  regard  to  immoveable  property  by  the  lapse  of  one  year,  to  be  reckoned  from 
the  day  of  the  contract;  and  with  regard  to  moveable  property,  by  the  lapse  of  a 
month,  to  be  reckoned  from  the  day  of  the  dehvery  of  the  thing  sold.  In  cases,  how- 
ever, where  it  was  impossible  for  the  purchaser  to  know  the  latent  defect  of  the 
thing,  the  aforesaid  terms  run  only  from  the  day  on  which  he  was  able  to  have  know- 
ledge of  the  defect.  With  respect  to  the  running  of  the  terms  fixed  in  this  article, 
the  provision  of  article  1121  shall  also  obtain. 

1146.  The  redhibitory  and  the  estimatory  actions  do  not  take  place  in  oases 
of  sales  made  by  auction  under  the  authority  of  the  Court. 

Chapter  V.     Of  the  Obligations  of  the  Purchaser. 

1147.  If  the  place  and  the  time  for  the  payment  of  the  price,  be  not  determined 
m  the  contract,  the  purchaser  must  pay  it  in  the  place  and  at  the  time  in  which  the 
dehvery  is  to  be  made. 

1148.  The  purchaser,  even  although  there  be  no  stipulation  to  that  effect,  is 
bound  to  pay  interest  on  the  price  up  to  the  day  of  payment  at  the  rate  of  five  per 
cent  a  year,  mdiscnmmately,  in  the  foUowing  cases :  If  the  thing  sold  and  deli- 
vered produces  fruits  or  any  other  mcome;  If,  even  although  the  thing  produces 
no  tnuts  or  other  mcome,  he  has  been  caUed  upon,  by  a  judicial  act,  to  pay  the  price; 
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If  the  delivery  of  a  moveable  thing  has  not  taken  place  through  the  act  of  the  pur- 
chaser, and  the  seller  has  called  upon  him  by  a  judicial  act  to  receive  the  thing.  In 
the  last  mentioned  two  cases,  however,  interest  runs  only  from  the  day  of  the  noti- 
fication of  the  judicial  act  by  which  the  purchaser  was  called  upon  to  pay  the  price 
or  to  receive  the  thing. 

1149.  The  purchaser  is  not  bound  to  pay  interest  during  the  term  which  in 
the  contract  may  have  been  granted  to  him  for  the  payment  of  the  price.  The  delay, 
however,  granted  by  the  seller,  after  the  contract  of  sale,  does  not  imply  a  renun- 
ciation of  interest  on  the  price,  unless  such  delay  be  granted  by  testament. 

1150.  If  the  thing  is  capable  of  producing  fruits  or  any  other  income,  the  pur- 
chaser does  not  cease  to  be  bound  to  interest  on  the  price,  notwithstanding  that  the 
thing,  by  fortuitous  event  or  for  any  other  cause,  has  produced  none  at  the  time 
when  the  price  was  still  due. 

1151.  If  the  purchaser  is  disturbed  in  his  possession,  or  has  just  reason  to  fear 
that  he  will  be  dlstm^bed,  by  any  action  of  hypothecation  or  of  revindication,  he 
may  suspend  the  payment  of  the  price  until  the  seller  has  caused  the  molestations 
to  cease,  or  until  he  has  removed  the  cause  for  which  they  may  be  feared,  unless  the 
seller  prefers  to  give  security,  or  unless  it  has  been  agreed  that  the  purchaser  shall 
pay  notwithstanding  any  molestation.  Nevertheless,  even  in  the  case  contemplated 
in  this  article,  if  any  of  the  circumstances  mentioned  in  article  1148  shall  come  to 
pass,  the  purchaser,  suspending  the  payment  of  the  price,  owes  interest  thereon, 
unless  he  deposit  the  price  itself. 

1152.  The  seller  of  an  immoveable  cannot  demand  the  dissolution  of  the  sale 
on  the  plea  that  he  has  not  been  paid  the  price.  In  cases,  however,  of  goods  or  other 
moveable  things,  the  dissolution  of  the  sale,  although  the  dissolving  condition  be 
not  expressed,  takes  place  ipso  jure  in  favour  of  the  seller,  if  the  purchaser,  pre- 
viously to  the  expiration  of  the  term  fixed  for  dehvery  of  the  thing,  has  not  pre- 
sented himself  to  receive  it,  or  if  in  presenting  himself  to  receive  it,  he  has  not  at 
the  same  time  tendered  the  price,  unless  a  delay  had  been  agreed  upon  for  the  pay- 
ment thereof. 

1153.  If  the  sale  of  a  moveable  thing  was  made  without  any  delay  for  payment, 
the  seller  may,  in  default  of  payment,  take  back  the  thing  sold,  so  long  as  it  is  in 
the  hands  of  the  purchaser,  or  prevent  the  re-sale  of  it,  provided  the  demand  for 
recovering  it  be  made  within  fifteen  days  after  the  delivery,  and  the  thing  be  in  the 
condition  in  which  it  was  at  the  time  of  the  delivery. 
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A  special  Ordinance,  that  of  1858,  No.  XVII,  contemplates  Freight  and  Bills 
of  Lading.    Art.  49 — 55  of  the  said  Ordinance  refer  to  bills  of  Lading. 

Ordinance  XVII.  of  1858.   Chap.  IV. 

Bill  of  lading  how  made.  49.  The  biU  of  lading  shall  be  signed  by  the  master 
and  given  to  the  shipper,  and  a  duphcate  sha.U  be  signed  by  the  shipper,  and  given 
to  the  master. 

Continuation.  50.  A  biU  of  lading  can  be  to  order,  or  to  bearer,  or  to  a  party 
named  therein.    Bills  of  lading  are  transferable  by  endorsement  even  in  blank. 

Continuation.  51.  The  master  shall  give  as  many  parts  of  a  bill  of  lading  as 
are  asked  for  by  the  freighter  or  the  shipper. 

Goods  can  not  be  withdrawn  without  returning  the  bills.  52.  Freighters  or  ship- 
pers can  not  withdraw  the  goods  which  may  be  already  shipped,  without  returning 
to  the  master  the  bills  of  lading  which  they  have  received  for  the  said  goods.  If  one 
bill  of  lading,  or  more  than  one,  shall  have  been  forwarded,  none  of  the  goods  can 
be  withdrawn  by  the  freighters  or  shippers,  except  on  a  sufficient  security  being 
given  by  the  shipper  for  the  consequences  which  may  arise  from  the  forwarding  of 
such  bill  or  bills  of  lading,  and  under  an  obligation  in  all  cases  to  pay  the  freight  in 
fuU,  together  with  the  expenses  incurred  for  unloading  the  goods,  and  those  occa- 
sioned by  the  displacement  of  the  remainder  of  the  cargo ;  saving  always  the  provi- 
sion contained  in  article  18  and  other  provisions  of  the  law. 
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For  and  against  whom  bill  of  lading  is  conclusive  evidence.  53.  A  bill  of  lading 
is  conclusive  evidence  between  all  parties  interested  in  the  cargo,  as  well  aa 
between  them  and  the  insurers,  saving  always  the  right  to  adduce  evidence  to  the 
contrary. 

What  if  different  parts  of  bill  do  not  agree.  54.  Where  parts  of  a  bill  of  lading 
of  one  and  the  same  cargo  differ  from  each  other,  the  one  which  is  in  the  hands  of 
the  master  shall  be  conclusive  evidence,  if  it  be  filled  up  by  the  shipper  or  by  his 
agent;  and  the  one  which  is  exhibited  by  the  shipper  or  by  the  consignee,  shall  be 
conclusive  evidence,  if  it  be  filled  up  by  the  master. 

Consignee  to  give  receipt.  55.  All  agents  or  consignees  on  receiving  the  goods 
specified  in  a  bUl  of  lading  or  in  a  contract  of  affreightment,  shall  give  the  master 
a  receipt  for  such  goods,  under  penalty  of  making  good  all  costs  and  damages,  in- 
cluding those  which  are  occasioned  by  delay. 


Index. 


Channel  Islands. 

A 

ALDERNEY,   138  et  seq. 

bankruptcy  or  insolvency,  priority  of  rent  in  case  of,   147. 
companies,  138  et  seq. 

address  of  shareholders,  144,   145. 

agents  outside  the  Island,  144. 

articles,  change  of,  139. 

copy  of,   140. 

registration  of,  138,  139. 

auditors,  142. 

authentication  of  documents,  144. 

banknotes,  liability  of  companies  issuing,  l46. 

books  to  be  kept,  140,  141,  144,   146. 

"capital  account"  to  be  presented  yearly,  142. 

capital,  increase  of,   139. 

change  of  articles,   139. 

committees  of  inspection,   145. 

continuous  existence,  139. 

copy  of  deed,  articles  etc.,   140. 

deed  of  company  and  its  registration,   138,   139. 

directors,  liability  of,  for  concealment,  146. 

dissolution  and  its  effects,  146. 

when  less  than  seven  members,  142. 

dividends,  payment  of,  146. 

executor,  transfer  of  shares  by,   140. 

extraordinary  general  meetings,  143. 

fines,  application  of,  146. 

formation,  138,  139,  146. 

general  meetings,  142,  143. 

heir,  transfer  of  shares  by,  140. 

increase  of  capital,  139. 

inspection,  committee  of,   145. 

inspection  of  registers,   141. 

"limited"  or  "Umited  liability",  use  of  words,  141,  142,  146. 

lists  of  shareholders  to  be  kept,  140,  141. 

managers,  liability  of,  for  concealment,  146. 

members,  liability  of,   139,  140. 

when  reduced  below  seven,  142. 

memorandum  of  shareholders,   140,  141. 

minors,  acquisition  of  shares  by,   146. 

office,  141. 

poll,   143,   144. 

post,  use  of,  for  notices  to  and  by  company,  144. 

proxies,  144. 

public  office,  141. 

shares  may  not  be  divided,  143. 

special  resolution,  144. 
copy  of,  140. 

statement  by  directors,  annual,   142. 

transfer  of  shares,  140. 

votes  and  voting,  143,  144. 
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CUSTOMARY  LAW: 

in  Guernsey  and  Alderney,  99. 
Jersey,  97. 

F 

FOREIGNERS,  acquisition  of  immoveable  property  by,  146,  147. 

G 

GOVERNMENT,  96. 
GUERNSEY,  115  et  seq. 

arrest  of  debtor,  137,   138. 
assignment  for  creditors,   136 — 138. 
bankruptcy,  preferential  claims  in,  136. 
^  bilk  of  exchange  falling  due  on  holidays,   135. 
Christmas  Day,  bills  falling  due  on,  135. 
companies,  120  et  seq. 

address  of  shareholder,  notice  of  change  of,   125. 

agents,  131. 

allotment  of  shares,  conditions  of,   122,  123. 

deposit  with  Greffier  upon,  123. 
alteration  of  articles,  129. 
arrangements  in  voluntary  winding  up,   132. 
articles,  alteration  of,   129. 
registration  of,  121. 
when  and  on  whom  binding,   121. 
auditors  and  audit  of  accounts,  125,  129. 
bank  notes,  issue  of,   126. 
books  to  be  kept,   126,   130. 
capital,  increase  and  reduction  of,   129. 
certificate  of  registration,   121. 
change  of  name,  121,  122. 

commencement  of  business,  conditions  preliminary  to,   124. 
commission  for  subscription  for  shares,   123,   124. 
compulsory  winding  up,   132 — 134. 

copies  of  memorandum,  articles,  and  resolutions,  for  members,  125. 
criminal  offences  by  company,   122. 

directors  and  others,   125,   126. 
directors,  consent  of  to  act,   124. 
hst  of,   124. 

mis-statements  by,   125. 
qualification  shares  of,   124,   125. 
report  by,   126. 
dividends,   1 28. 

executor,  transfer  of  shares  by,   130. 
extraordinary  general  meeting,   127. 
fines,  134. 

general  meetings,   126 — 128. 
adjournment,   127. 
extraordinary,   127. 
in  voluntary  winding-up,   132. 
procedure,   128. 
quorum,   127. 
resolutions,  127. 
heir,  transfer  of  shares  by,   130. 
incorporation,   121,   134. 
increase  of  capital,   129. 
inspection  of  registers,   125. 
"limited",  use  of  word,   122. 
liquidators  in  compulsory  winding  up,   133. 

voliintary  winding  up,   131,   132. 
list  of  members  and  shareholders,  annual,   126,   127,   130. 
members,  persons  not  reckoned  as  for  certain  purposes,   125,   126. 

rights  and  liabilities  of,   125,   126. 
memorandum,   contents  and  registration  of,   120. 
when  and  on  whom  binding,   121. 
minutes  of  proceedings,  126. 
misfeasance  by  promoter  or  officer,  133,  134. 
misstatements  by  directors  and  others,   125. 
name  of  company,  change  of,   121,    122. 
use  of,   122. 
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notices  to  and  by,  131. 

poU  at  meetings,   128. 

post,  use  of,  for  notices,  131. 

powers  of  attorney,  131. 

preliminary  deposit  of  £  5  .  .  .   120. 

reduction  of  capital,   129. 

register  of  transfers,  130. 

registered  office,  121,  122. 

report  by  directors,  126. 

default  to  forward  copy,  127. 

rights  and  powers  in  general,   121. 

shares,  transfer  of,  130. 

special  resolution,  128. 

subscription  for  shares,  123,  124. 

transfer  of  shares,  130. 

votes  and  voting,   127,   128. 

winding  up,  compulsory,   132 — 134. 
voluntary,  131,  132. 
creditors,  preferential  claims  of,  and  assignments  for,  136 — 138. 
debtor,  arrest  of,  137,  138. 

foreigner,  acquisition  of  immoveables  by,  134,   135. 
holidays,  bills  of  exchange  falling  due  on,   135. 
immoveables,  acquisition  of,  by  foreigners,  134,   135. 
insolvency,  declaration  of,  136,  137. 
land,  acquisition  of,  by  foreigners,   134,   135. 
limited  partnerships,  118  et  seq. 

book  to  be  kept  by  Greffier,  120. 

books  to  be  kept  by  managers,   119. 

criminal  offences  by  managers  and  others,  119,   120.. 

declaration  of  continuance  of  partnership,   119. 

exclusion  of  appUcation  of  law  in  certain  cases,   120. 

fees  to  Registrar,  120. 

form  of  contract,   119. 

liabUity  of  shareholders,   119. 

nature  of,   118,  119. 

repayment  of  capital,   119. 

sleeping  partner,  duties  and  liability  of,   119. 

summary  of  contracts  for  Greffier,  119. 

transfer  of  shares,  119. 
"renonciation",   136 — 138. 
Sundays,  bills  falling  due  on,   135. 

H 

HISTORY,  96. 


INTRODUCTION,  96—101. 

J 

JERSEY,   102  et  seq. 
bank  holidays,   114. 
bankruptcy:  see  composition, 
bills  of  exchange,   114. 

commercial  and  industrial  associations,  property  in  trust  for,  see  trustees  etc. 
companies,   102  et  seq. 

accounts  by  directors  or  managers,   106. 

address,  notice  of  change  of,  108,   109. 

agents,   appointment  of,  to  represent  company,   108. 

application  of  law  excluded  in  certain  cases,   110. 

articles,  alteration  of,   103,   104. 
registration  of,  102,   103. 

banking,   113. 

books  to  be  kept,   104,   105,   108,  110. 

capital,  increase  of,   103. 

carrying  on  business  aft/er  dissolution,   110. 

committee  of  inspection,   109. 

copy  of  deed  and  articles,   104. 

deed  of  company,  contents  and  registration,   102. 
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companies — continued. 

directors,  accounts  by,  106. 

dissolution,  109. 

carrying  on  business  after,  110. 
on  reduction  below  seven,  106. 

dividends,  mode  of  payment  of,  110. 

domicile,  notice  of  change  of,  108,  109. 

exemption  of  certain  companies  from  rules  governing,   113. 

general  meetings,  annual,  106,  107. 

extraordinary,  106,   107. 

incorporation,  110. 

increase  of  capital,  103. 

inspection  of  books,  105. 

insurance,   113. 

liability  of  members,   104. 

on  reduction  below  seven,  106. 

"limited",  use  of  word,   110. 

managers,  accounts  by,  106. 

members,  lists  of,  104,   105. 

memoir  of  members,  104,  105. 

minor  as  shareholder,  110. 

name,  exhibition  of,  105,   106. 

office,   105. 

poll,   107. 

post,  notices  etc.  sent  by,   108. 

quorum  at  general  meetings,  107. 

registration  of  deed  and  articles,  102,   103. 

shares,  may  not  be  divided,  107. 
transfer  of,  104. 

special  resolution,  108. 

successive  existence,  103. 

transfer  of  shares,  104. 

votes  and  voting,   107,   108. 
com/poaition,  115  et  acq. 

carrying  on  debtor's  business,  116. 

consent  of  creditors,  115. 

costs,  117. 

criminal  offences  by  debtor  and  others,   117,  118. 

declaration  by  debtor  and  its  effect,   115. 

deUvery  of  books  etc.  to  juge  commiasaire,  116. 

discharge  of  debtor,   117. 

inventory  and  seizure  of  debtor's  property,  116. 

meeting  of  creditors,  first,  116. 

proof  of  debts,   116. 

property  subject  to,   115,   116. 

proposal  for,  acceptance,  and  confirmation,  116,   117. 

statement  of  affairs,   115. 

trustee  or  administrator,  duties  of,  117. 
insolvent  debtors:  see  composition, 
promissory  notes,   114. 
trading  stamps,  113. 
truateea  of  immoveable  property,   110  et  seg. 

alteration  of  objects  of  trust,  112. 

compensation  for  rights  over  property,  112. 

creation  of  trust,   110. 

exemption  of  property  from  liabUities,  112,   113. 

insolvency  of  institution  subject  to  trust.  111,  112. 

liability  of  members  of  institution  subject  to  trust,  112. 

objects  for  which  trusts  of  immoveable  property  lawful,  110. 

petition,   110,  111. 

certificate  upon.  111. 

powers.  111. 

property  of  trust  exempt  from  debts  of.  111. 

representative  officer  to  be  appointed,  111,  112. 


LEGISLATION: 

Guernsey  and  Alderney,   100. 
Jersey,  98,  99. 
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ORDERS  IN  COUNCIL: 

Guernsey  and  Alderney,   100. 
Jersey,  98. 


SOURCES  OF  LAW: 

Guernsey  and  Alderney,  99,   100. 

Jersey,  97—99. 
STATES,  LEGISLATION  BY,  98. 


Gibraltar. 

A 

AGENTS,  corruption  of,  154. 

B 

BANKRUPTCY,   155  et  seq. 

acts  of  bankruptcy,  157,   158. 

effect  of  notice  of,  166,  167,   169,   170. 
adjudication,   162. 

annulment  of,   166. 
affidavits,  mode  of  swearing,  178. 
allowance  to  bankrupt,   173,   174. 
amendment  of  order  by  ordinance,   182. 
appeals,   157. 

apportionment  of  rent  etc.,   184. 
apprentice  to  bankrupt,  rights  of,   168. 
arrest  of  debtor,   163. 
audit  of  accounts,  175. 

avoidance  of  certain  transactions,   169,   170. 
bankrupt,  allowance  to,   173,  174. 

caxrying  on  business  by,   173. 
bankruptcy  notice,  158. 
bona  fide  transactions,  protection  of,   170. 
books  of  account,  effect  of  bankrupt's  omission  to  keep,   165, 
books  to  be  kept  by  official  trustee,   175. 
carrying  on  business,   173. 

companies,  no  receiving  order  against  certain,   177. 
composition,   160 — 162. 

after  adjudication,   162. 
annulment,  161. 
effect,  162,  181. 
corporations,  acts  by,   178. 

no  receiving  order  against  certain,  177. 
costs,  174,   175,   176. 
court,  constitution  of,  156. 
powers  of,   176,  177. 
credit,  obtaining  by  fraud,  180. 
creditors  at  a  distance,  etc.,  provision  for,  173. 
lists  of,  to  be  kept,  175. 
secured,   182 — 184. 
criminal  offences,   179 — 181. 
Crown,  provisions  binding  on,  178,  179. 
death  of  debtor,  176. 
witness,  178. 
debtor,  arrest  of,  163. 
death  of,   176. 
discovery  by,   163. 
public  examination  of,  160. 
discharge  of  bankrupt,   164 — 166. 

effect  of,  on  criminal  offence,   181. 
disclaimer  by  trustee,   171,  172. 
discovery  of  property,  163 — 165,  177. 
disqualifications  of  bankrupt,  166. 
distress,  168. 
distribution  of  property,  172 — 174. 
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dividends,  declaration  and  payment  of,   172,  173. 

undistributed,  179. 
evidence,   177,   178. 
examination,  public,  of  debtor,  160. 
executions  against  bankrupt,   169. 
fees  to  officers,   157. 
formal  defects,  178. 

fraudulent  debtors  and  creditors,  179 — 181. 
future  debts,   184. 

Gibraltar  Chronicle  and  Official  Gazette  as  evidence,  177. 
imprisonment,   177. 
inspection  of  accounts,   175. 

statement  of  affairs,  160. 
interest,  claims  for,   184. 

on  debts  proved,   168. 
interpretation  of  terms,   155,  156. 
judge,  appointment  of,   168. 
landlord,  rights  of,  168. 
letters  to  debtor,  redirection  of,  163. 
lunatics,   178. 

maintenance  of  bankrupt,   173,  174. 
management  of  property  by  bankrupt,  173. 
manager,  special,  appointment  of,  159. 
married  women,   179. 
meaning  of  terms,   155,  156. 
meeting  of  creditors,  evidence  of,  178. 
first,  159. 

on  request  of  creditors,  176. 
Hiimmnning  and  procedure  at,   182,  183. 
mutual  credit,   167. 

notice  of  act  of  bankruptcy,  effect  of,   166,  167,  169,   170. 
ofjicial  trustee: 

accounts  and  payments  by,  175. 

appeal  against,  176. 

appointment  of,  156. 

books  to  be  kept  by,   175. 

control  over,  175,  176. 

disclaimer  by,  171. 

duties  of,   174. 

powers  of,   172,  174. 

realization  of  property  by,  170,  171. 
partners,  bankruptcy  of,   167,   168,   173. 

petition  against,   177. 
partnerships,  no  receiving  order  against  certain,  177. 
partnership  name,  action  in,   177. 

payment  of  debts  in  full,  meaning  and  effect  of,  166. 
petition,  procedure  on,   176,   177. 
post,  use  of,  for  service  of  notices,   178. 
preferences,  avoidance  of  certain,  169,  170. 
preferential  claims,  167,  168. 
procedure,  176,   177. 
proof  of  debts,   166 — 168,   183 — 185. 
property,  distribution  of,  172 — 174. 
divisible,   168. 
realization  of,  170 — 172. 
prosecution  of  debtor,   181. 
proxies,   183. 

pubhc  examination  of  debtor,  160. 
realization  of  property,  170 — 172. 
receiver,  interim,  appointment  of,  169. 
receiving  order,   158. 

advertisement  of,  159. 
effect  of,   159. 

proceedings  consequent  on,  159,  160. 
Registrar  and  Marshal,  156. 
relation  back  of  trustee's  title,  168. 
rent,  apportionment  of,   184. 
repeal  of  enactments,  181,  185. 
report  by  official  trustee,  174. 


INDEX:  ISLE  OF  MAN.  241 


BAi<!KRVPTCY— continued. 

rescission  of  contract  with  bankrupt,  171. 

rules,  power  to  make,   157. 

salary  of  bankrupt,  appropriation  of,   170,   171. 

scheme  of  arrangement:  see  composition. 

search  warrant,  177. 

secured  creditors,  182 — 184. 

service  of  notices,  178. 

set-off,  167. 

settlements,  avoidance  of  certain,  169. 

special  manager,  appointment  of,  159. 

speculation  by  debtor,  effect  of,   165. 

statement  of  affairs,  159,   160,  174. 

stay  of  bankruptcy  proceedings,  176. 

stay  of  proceedings  on  proof  of  petition,  159. 

surplus  assets,  application  of,  168,   174. 

time,  extension  of,  176. 

tools  etc.  of  bankrupt,  168. 

trading  of  debtor  with  knowledge  of  insolvency,  165. 

trust  property  held  by  bankrupt,  168. 

trustee:  see  official  trustee. 

unclaimed  funds,  179. 

undue  preference  by  debtor,  effect  of,  165. 

vesting  order,   171,   172. 

voluntary  settlements,  avoidance  of,  169. 

votes  and  voting,   182,   183. 

writ  of  elegit,  178. 
BIBLIOGRAPHY,  148. 
BILLS  OF  EXCHANGE,  155. 

C 
COURTS,  149,  150. 

P 

FACTORS,  154. 

G 

GOVERNMENT,  148. 


HISTORY,  148. 
HOLIDAYS,  155. 


INTRODUCTION,  148—150. 
LAW  IN  FORCE,   148—150. 


PARTNERSHIP,  151,  152. 
PROCEDURE,   149,  150. 
PUBLIC  HOLIDAYS,  155. 


SALE  OF  GOODS,  152—154. 
SECRET  COMMISSIONS,  154,  155. 


H 

I 
L 
P 


Isle  of  Man. 

A 

ACTS  OF  IMPERIAL  PARLIAMENT,  application  of,  2. 
AGENT,  corrupt  transactions  with,  66. 
APPEALS,  3. 

B 

BANK  HOLIDAYS,  65,  66. 
BANKRUPTCY,  67—95. 
accounts  by  trustee,  80. 


242  INDEX:  ISLE  OF  MAN. 

BA2>iKRVVrCY— continued. 

acta  of  bankruptcy,  67,  68. 
effect  of  notice  of,  73. 
adjudication,  68,  90. 
allowance  to  bankrupt,  80. 
annulment  of  adjudication,   72. 
appeals,  82. 

apprenticeship,  effect  of  employer's  bankruptcy  on,  73. 
arrest  of  property  to  enforce  appearance,  92. 
avoidance  of  voluntary  settlements  and  preferences,  75. 
bona  fide  transactions  without  notice,  protection  of,  75. 
clerk  of  Deemsters'  Courts,  duties  of,  94. 
commencement  of  proceedings,  68. 
composition,  70 — 72. 

cancellation,  71. 

conditions  of  approval  by  court,  71. 
costs  and  charges,  allowance  of,  81. 
court,  powers  of,  89. 

credit  above  £  20,  undischarged  bankrupt  obtaining,  87. 
credit  by  fraud,  88. 
creditor,  petition  by,  90. 

residing  at  distance,  etc.,  rights  of,  79. 
secured,  rights  of,  93,  94. 
criminal  offences,  87,  88. 
Crown,  rights  of,  84. 
debtor,  petition  by,  90,  91. 

statement  of  affairs  by,  and  public  examination  of,  91. 
deeds  of  arrangement,  85,  86. 
definitions,   67. 

deposit  of  expenses  of  petition,  91. 
discharge,   69,   70. 

effect  of,  70. 
disclaimer  of  onerous  property,  77,  78. 
discounts,  trade,  deduction  of  on  proof  of  debt,  94. 
disqualifications  of  bankrupt,   72. 
distress,  74. 

distribution  of  dividends,   79,  80. 
execution  creditors,  rights  of,  68,  74,  75. 
filing  proceedings,   91,   92. 
formal  defects  in  proceedings,  83. 
fraudulent  debtors,  87,  88. 
settlements,   70. 
imprisoned  debtors,  relief  of,  84,  85. 
imprisonment  of  debtor  in  certain  cases,   92,   93. 
instalments,  payment  by,   92,   93. 
interest,  claims  for,   73. 
interpretation  of  terms,   67. 
landlords,  rights  of,  95. 

lists  of  creditors,  trustee  to  furnish,  80,  82. 
management  of  property  by  bankrupt,   80. 
notice  of  act  of  bankruptcy,  effect  of,   72,   73. 
partners,  bankruptcy  of,   73,   79. 
petition  by  creditor,   90. 

by  debtor,   90,   91. 
presentation  and  effect  of,   68. 
deposit  of  expenses  by,  91. 
preferences,  avoidance  of,   75. 
priority  of  payments,   95. 
procedure,  89 — 92. 
proof  of  debts: 

apprentice,  rights  of,  73. 

debts  proveable  and  not  proveable,  72,  73. 

deduction  of  trade  discounts,  94. 

examination  of  proofs  by  creditors,  94. 

interest,  73. 

mutual  credit  and  set-off,  73. 

partnership  debts,  73. 
property  of  bankrupt: 

avaOable  for  debts,  74. 

distribution  of,   79,   80. 
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public  examination  of  debtors,  91. 
realisation  of  property,  76 — 79. 
actions  by  trustee,  77,  78. 
disclaimer  of  onerous  property,   11,  78. 
possession  by  trustee,  76. 
powers  of  dealing  with  property,  78,  79. 
salary,  appropriation  of,  76,  77. 
seizure  of  property,  76. 
sequestration  of  ecclesiastical  benefice,  76. 
receiving  order,  68,  90. 

advertisement  of,  91. 
relation  back  of  trustee's  title,  74. 
repeal  of  enactments,  67. 
rules,  83. 

scheme  of  arrangement:  See  composition, 
secured  creditors,  rights  of,  93,  94. 
settlements,  fraudulent,  70. 

voluntary,  avoidance  of,  75. 
statement  of  affairs  by  debtor,  91. 
stay  of  proceedings  when  petition  presented,  68. 
triistee,  accounts  of,  82. 

annual  statements  by,  82. 
appeal  from,  83. 
appointment  of,  68. 
books  to  be  kept  by,  82. 
control  over,  83. 

lists  of  creditors,  and  statements  of  accounts  by,  80. 
official,  appointment  and  duties  of,  68,  80,  81. 
power  to  deal  with  property,   76,   78. 
release  of,  82,  83. 
removal  of,  83. 
payments  into  bank  by,  82. 
remuneration  of,  81. 
title  of,  relates  back,  74. 
voluntary  settlements,  avoidance  of,   75. 
BIBLIOGRAPHY,  1. 
BILLS  OF  EXCHANGE,  65. 


COMMON  LAW  OF  ENGLAND  DOES  NOT  APPLY,  2. 

COMPANIES,  6—64. 
allotment,   25 — 27. 
irregular,   26. 
restrictions  on,   25. 
returns  as  to,   26,  27. 
alteration  of  articles,  8,  9. 

name  or  objects,  7,  8. 
annual  general  meeting,  18. 

list  of  members  and  summary,   10,   11. 
application  of  Act  of  1910  .  .  .,  55,  61. 
arbitration,  settlement  of  disputes  by,   53,   54. 
articles  of  association,  8,  9. 

auditors,  appointment,  powers,  and  remuneration  of,  34. 
banking  companies,  audit  in  case  of,  34. 

half  yearly  statements  and  lists  by,  32,  33. 
restriction  on  calls  in  case  of,  27. 
sale  of  shares  in,  15. 
bills  of  exchange,  acceptance  etc.  of  by  company,  22. 
business,  restrictions  on  commencement  of,  26. 
calls,  restriction  on,  in  case  of  banking  companies,  27. 
cancellation  of  paid-up  share  capital,  15. 

shares,   14. 
certificate  of  incoiporation,  9. 
registration,  56. 
certificates  of  shares  etc.,  delivery  of,  28. 
certification  of  copies  of  documents  etc.,  54. 
charges,  registration  of,  29 — 32. 

B  19 
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charitable  companies,  9. 

commencement  of  business,  restrictions  on,  26. 
commissions,  payment  of,  27,  28. 
companies  capable  of  registration,  55. 

companies  established  outside  Man  and  United  liingdom,  59,  60. 
compromises  with  creditors  and  members,  35. 
consideration  other  than  cash,  issue  of  shares  for,  23,  26,  27. 
consolidation  of  share  capital,   14. 
contracts,  form  of,  21. 
contribution  between  directors,   25. 
contributories,  liability  of,  in  winding  up,  36,  37. 
criminal  offences,   12,   13,   50,  51,  61. 
debentures,  32. 

deed  of  settlement,  substitution  of  memorandum  and  articles  for,  57. 
directors,  appointment  and  qualification  etc.,  of  21. 

contribution  between,  25. 

liability  of,  for  irregular  allotment,  26. 

liability  of,  for  statements  in  prospectus,  24,  25. 

relief  from  penalties  in  certain  cases,  61. 
discount,  allowance  of,  27,  28. 
documents,  service  and  authentication  of,  35. 
execution  of  deeds  abroad,  22. 
extraordinary  general  meetings,  19. 

resolution,  definition  of,  20. 
fees  for  inspection  and  registration,  54. 
fees  to  Registrar,  54. 

fines  and  penalties,  recovery  and  application  of,  60. 
first  statutory  meeting,   18,   19. 
floating  charges,  32. 

created  within  three  months  of  winding  up,  50. 
forgery,  personation  etc.,   12,   13,   50,   51. 
forms,  use  of  prescribed,  35. 
general  meetings,   18,  20. 
guaranty,  companies  limited  by,   6,   7,   10. 
increase  of  share  capital,   14. 
inspection  of  register  of  members,   11. 
inspectors,  appointment  and  report  of,  33. 
interest  out  of  capital,  payment  of,  28. 
interpretation,   6. 

joint  stock  company,  definition  of,   55,   56. 
"limited",  dispensing  with  word  in  certain  cases,   9. 

use  of  word  as  part  of  name,  56. 
married  woman  contributory,  liability  of  husband  of,  37. 
meetings,   18 — 20. 
members,  reduction  of,  below  requisite  number,   35. 

register  and  annual  list  of,   10. 
memorandum  of  association,  6 — 8. 
alteration  of,   7. 

objects,  7,  8. 
effect,  registration  and  copies  of,  9. 
various  kinds  of  company,  in  case  of,   6,   7. 
minutes  of  proceedings,  20,  21. 

minimum  subscription,  no  allotment  until  subscription  of,   25. 
mortgages,  registration  of,   29 — 32. 
name  of  company,  pubUeation  of,   18. 

nmnber  of  persons,  partnerships  exceeding  certain,  prohibited,   6. 
objects  of  existing  company,  mode  of  defining,  57,  58. 
office  of  company,  18. 

payments  on  shares,  special  arrangement  as  to,   13. 
penalties  for  various  offences,   12,   13,   50,  51,   61. 
penalties,  recovery  and  application  of,   60. 

reUef  from  in  certain  cases,  61. 
personation,   13. 
private  companies,   36. 
profit,  associations  not  for,  9. 
promoter,  hability  of,  for  prospectus,  24,   25. 
prospectus,  22 — 25. 

liability  of  directors  etc.  for  statements  in,   24,  25. 
must  be  dated  and  filed,  22. 
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particvilars  required  to  be  stated  in,  22,  24. 

statement  in  lieu  of,  24. 
railway  companies,  provisions  as  to  audit  do  not  apply  to,  35. 
receiver,  filing  of  accounts  of,  30. 

preferential  payments  by,  95. 
registration  of  appointment  of,  30. 
rectification  of  register,  12. 
reduction  of  share  capital,  13 — 17. 
register  of  mernbers: 

as  evidence,  12. 

closing  and  rectification  of,  12. 

inspection  of,  11. 

particulars  entered  in,  10. 
registered  office  of  company,   18. 
registration  of  companies,  requirements  for,  56. 
of  memorandum  and  articles,  9. 
of  mortgages  and  charges,  29 — 32. 
office,  54. 
removal  of  defunct  companies  from  register,  52,  53. 
reorganisation  of  share  capital,   14,   15. 
repeal  of  previous  Acts,  61. 
reserve  liability  of  limited  company,  17. 
rules  for  carrying  out  act,  52. 

savings  of  acts  and  proceedings  under  previous  Acts,  61,  62. 
schedules,  62 — 64. 

security  for  costs  where  company  plaintiff,  60. 
share  capital,  reduction  or  alteration  of,  13 — 17. 
share-warrants,  12. 

shares,  issue  of,  for  consideration  other  than  cash,  23,  26,  27. 
nature  of,  10. 
transfer  of,  11. 
special  resolution,  definition  of,  20. 

registration  and  copies  of,  20. 
statement  in  lieu  of  prospectus,  24. 
statements,  half  yearly,  by  certain  companies,  32,  33. 
statutory  meeting,   18,   19. 
stock,  conversion  of  paid  up  shares  into,  14. 
subdivision  of  shares,  14. 
summary,  annual,   10,   11. 
Table  A,  8. 

tables  and  forms,  use  of  prescribed,  35. 
transfer  of  shares,  11. 
trustee,  shares  in  name  of,   11. 
unlimited  companies,   6,   7. 

registration  of  as  Mmited,   17. 
tinregistered  companies,  definition  of,  58. 

winding  up,  58,  59. 
voluntary  winding-up,  45 — 48. 

applications    to  court,  48. 

arrangements  with  creditors,  47. 

commencement  of,  46. 

conditions  for,  45,  46. 

consideration  for  sale  of  property,  27. 

dissolution,  48. 

effect  of,  46. 


appointment  of,  46,  47. 

notices  by,  46. 

removal  of,  46. 

powers  of,  50. 

sale  of  property  by,  47. 

vacancy  in  office  of,  47. 

meetings,  48. 

notice  of,  46. 

winding  up  by  court  supervening  on,  48. 
winding  up  by  Court,  37 — 45. 
appeals  from  orders  in,  45. 
avoidance  of  distress,  execution,  etc.,  50. 
calls,  43,  44. 

19* 
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winding  up  by  Court — continued. 
commencement  of,  38. 

committee  of  inspection,  appointment  of,  41. 

committee  of  inspection,  constitution,  powers,  or  removal  of,  42,  43. 
conditions  for,  37,  38. 
contributories,  arrest  of  absconding,  45. 
settlement  of  list  of,  43. 
examination  of  persons  suspected  of  having  company's  property,  44. 

promoters  directors  etc.,  45. 
liquidators,  40 — 42. 

appointment,  remuneration,  and  removal,  40. 
audit  of  accounts,  41. 
books  to  be  kept  by,  41,  42. 
control  of  court  over,  42. 
payments  into  Court  by,  41. 
powers,  40,  41,  50. 
release  of,  42. 
meetings  of  creditors  and  contributories,  41. 
mode  of  application,  38. 
official  liquidators,  39. 

special  powers  and  duties  of,  41 — 44. 
powers  of  court,  extraordinary,  44,  45. 

ordinary,  43,  44. 
report  by  official  liquidator,  39. 
special  manager,  43. 

statement  of  affairs  to  official  liquidator,  39. 
stay  of  proceedings  against  company  after  petition,  38. 

on  order,  39. 
stay  of  winding  up,   39. 
winding  up  in  general: 

avoidance  of  dissolution,  51,  52. 

of  transfers  after  commencement  of,  49. 
books  of  company,  inspection,  disposal,  and  evidence  of,  51. 
commenced  under  previous  Acts,  61. 
criminal  offences,  50,  51. 
damages  against  directors  etc.,  50. 
defunct  companies  naay  be  struck  off  register,  52,  53. 
evidence  of  officers,  51. 

floating  charge  created  within  three  months  of,  50. 
fraudulent  preference,  49. 
information  as  to  pending  liquidations,  62. 
habUity  of  contributories,  36,  37. 
meetings  to  ascertain  wishes,  51. 
modes  of,  36. 

of  unregistered  companies,  58. 
preferential  payments,  95. 
proof  of  debts,  49. 
registered  office,  meaning  of,  52. 
rules,  52. 

unclaimed  assets,  52. 
winding  up  subject  to  supervision,  48,  49,  50. 
COURTS,  2,  3. 


DEEMSTER,  1—3. 
GUARANTY,  contracts  of,  2. 


HIGH  COURT,  functions  of,  3. 
HISTORY,  1,  2. 
HOUSE  OF  KEYS,  1,  2. 


INFANCY,  contracts  during,  2. 
INTRODUCTION,  1—3. 
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JUDICIAL  PKOCEDXJRE,  3. 

L 

LIMITED  PARTNERSHIP,  3—5. 

M 

MARRIED  WOMEN,  PROPERTY  OF,  2. 
MERCHANDISE  MARKS,  2. 
MONEY-LENDERS,  2. 


PARTNERSHIP,  3—5. 
PROCEDURE,  3. 


SALE  OF  GOODS,  64. 
SECRET  COMMISSIONS,  66. 
SURETYSHIP,  CONTRACT  OF,  2. 

T 

TYNWALD,  COURT  OF,  2. 

W 

WRITING,  necessity  for  in  certain  contracts,  2. 


Malta. 

A 

ACTS  OF  TRADE,  191. 
AGENCY,  204  et  seq. 

accounts  by  agent,  206. 

death  of  either  party,  20. 

delegation  by  agent,  206. 

general  and  special,  205. 

indemnity  of  agent,  206,  207. 

"Institori",  207,  208. 

liability  of  agent,  204,  206. 

principal,  206,  207. 

nature,  form,  and  object,  205. 

powers  of  agent,   205. 

private  limitation  on,  206. 

renunciation,  204,  207. 

revocation,  207. 

rights  of  agent,  204,  205. 

principal  against  third  person,  206. 

several  agents,  206. 

principals,  207. 

termination,  207. 

women  and  minors  as  agents,  205. 

B 

BANKRUPTCY,"|218  et  seq. 

actions  against  bankrupt,  220. 

allowanee  to  bankrupt,  219,  224. 

avoidance  of  fraudulent  transfers  of  property  etc.,  219. 

carrying  on  bankrupt's  business,  220. 

co-debtors  of  bankrupt,  rights  against,  on  composition,  223. 

collection  of  assets,  220. 

composition,  222,  223. 

curator,  appointment  of,  219. 

cessation  of  duties  of,  223. 

control  of  court  over,  220. 

duties  and  liabilities,  220,  221. 

oath  by,  220. 

powers  of  sale  and  management,  220. 
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declaration  of  after  death,  218. 

cessation  of  payments,  218. 

definition,  218. 

discharge  (rehabilitation),  224. 
by  composition,  223. 

effect  of  on  debts  not  yet  due,  219. 

fraudulent,  224. 

funds  for  proceedings,  want  of,  218,  219. 

information  to  be  given  by  bankrupt,  221. 

inventory  of  bankrupt's  property,  221. 

meeting  of  creditors,  first,  218. 

to  consider  compromise,  222. 
to  prove  debts,  221,  222. 

precautionary  proceedings,  219. 

preservation  of  rights  of  bankrupt,  220. 

proof  of  debts,  221,  222. 

provisional  liberty  of  bankrupt,  219. 

ranking  of  creditors,  224. 

recovery  of  bills  and  goods  from  bankrupt,  221. 

redemption  of  pledges,  223. 

"ricorso",  224. 

"rivendicazione",  221. 

sale  of  property,  220,  223. 

sureties  for  bankrupt,  rights  against,  on  composition,  223. 

trustee,  219 — 221. 
BIBLIOGRAPHY,  186. 
BILLS  OF  EXCHANGE,  205  et  seq. 

acceptance,  210. 

for  honour,  210,  211. 

"avallo",  211. 

bankruptcy  of  parties,  212,  216. 

cheques,   218. 

"conto  di  ritorno",  217. 

difference  between  letters  and  figures,  208. 

duties  of  drawer,  208,  209. 

endorsement,  209. 

authenticity  of,  212,  213. 

form,  208. 

holder,  rights  and  duties  of,  214 — 216. 

in  sets,  208,  212. 

joint  and  several  liability  (in  solidum)  of  parties,  211. 

liability  of  acceptor,  210. 
endorser,  209. 

loss  of  bill,  213,  214. 

maturity,   211 — 214. 

"mezzo  mese",  meaning  of,  212. 

payment  of  bill,  211 — 213. 
for  honour,  214. 

"per  rincasso"  endorsement,  209. 

prescription,  216,  225. 

presentment  for  acceptance,  210,  214,  215. 
payment,  213,  214,  215. 

promissory  notes  (negotiable),  217. 

protest  for  non-acceptance,  210,  215,  217. 
non-payment,  212,  215,  217. 
notice  of,  215. 

provision  of  funds,  205,  209. 

re-exchange,  217. 

security  by  parties  liable,  210. 

signature,  208. 

Sundays  and  holidays,  acceptance  cannot  be  demanded  on,  215. 
not  payable  on,  212. 

transfer,  209. 

underwriting  ("avaUo"),  211. 
BILLS  OF  LADING,  233,  234. 
BOOKS  OF  TRADERS,  192,  193. 
"BORSA  DI  COMMERCIO",  194. 
BROKERS,  193,  194. 
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C 
CHAMBER  OF  COMMERCE,  ELECTION  OF,  194. 
COMMERCIAL  COURT,  JURISDICTION  OF,  225. 
COMMERCIAL  MATTERS,   191. 
COURTS  AND  PROCEDURE,  189,  190. 
CUSTOM,  EFFECT  OF,  226. 

H 

HISTORY: 

of  Islands,  186—188. 

of  Legislation,  188,   189. 
HUSBAND  AND  WIFE,  sales  between,  227. 


INTRODUCTION,  186  et  seq. 

courts  and  procedure,  189,   190. 
history  of  Islands,  186 — 188. 

legislation,  188,  189. 
law  in  force,  189. 

M 

MARRIED  WOMEN  AS  TRADERS,  191,  192. 
revocation  of  authority,   192. 

P 

"PADRI  DI  FAMIGLIA",  192. 
PARTNERSHIP,   195  et  seq. 

agency  of  partners,  202. 

associations  in  participation,  199. 

contract  of,  200. 

dissolution,  203,  204. 

on  application  of  dissenting  partner,  202. 

duration,  201. 

general,  200. 

indemnity  of  partners,   202. 

joint  stock  companies  ("anonymous"  partnership),   198,   199. 

liability  of  members  of  company,   198. 

of  limited  partnership,   196,   197. 
under  firm  name,   195. 

limited  (en  commandite),  196,  197. 

liquidation  of  affairs,   199. 

management,   202. 

new  partners,   203. 

object  and  nature  of,  200. 

obligations  of  partners  between  themselves,  201 — 203. 
to  third  persons,  203. 

particular,   200. 

prescription,   200. 

publication,  195,  196,  198. 

share  in  profit  and  loss,   202. 

imder  a  common  or  firm  name,   195,   196. 

various  kinds  of  civil  partnership,  200. 

commercial  partnership,  195. 

votes  and  voting  in  case  of  companies,  198,  199. 
PRESCRIPTION,  225:  See  also  under  Special  Heads. 


SALE  OF  GOODS,  226  et  seq. 
agreement  to  sell,  227. 
ambiguous  agreement,  227. 
delivery,  228  et  seq. 

costs,  228. 

excessive  and  defective,  230. 

mode,  228. 

profits  of  things  sold,  229. 

time  and  place,  229. 

when  excvised,  229. 
destruction  of  subject-matter,  228,  232. 
future  goods,  228. 
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in  lump,  226. 
incidental  expenses,  227. 
nature  of  contract,  226. 
obligations  of  purchaser,  232,  233. 
of  actions  at  law,  227. 
of  immoveable  property,  227. 
on  trial  or  approval,   226. 
passing  of  property,   226. 
payment  of  price  and  interest,  232,  233. 

persons  competent  and  incompetent  to  sell  and  purchase,  227. 
price,  226,  227. 

things  capable  and  incapable  of  sale,  228. 
warranty  against  latent  defects,  232. 

of  quiet  possession,  230 — 232. 
weighing,  measuring  etc.,  effect  of  necessity  for,  220. 

T 
TRADERS,  191,   192. 
books  of,  192,  193. 
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South  Africa. 


I.  Introduction. 


This  portion  of  the  Commercial  Laws  of  the  World  comprises  the  British  Colo- 
nies now  incorporated  in  the  Union  of  South  Africa  and  also  the  adjoining  terri- 
tories in  which  the  Roman-Dutch  Law  forms  the  Common  Law  of  the  country. 
Northern  Rhodesia,  in  which  the  principles  of  English  Law  obtain,  is  separately 
treated.  In  this  Introduction  we  shall  pass  in  review,  first  the  Political  and  Con- 
stitutional History,  secondly  the  legal  history  of  the  countries  concerned. 

A.  Political  and  Constitutional  History, 

The  relations  of  modern  European  States  with  South  Africa  date  no  further 
back  than  the  year  1488  in  which  Bartholomew^  Dias  rounded  Cape  Agulhas,  and 
on  his  return  journey  sighted  the  headland  to  which  he  gave  the  name  of  the  Cape 
of  Storms,  but  which  John  II  of  Portugal  re-named  the  "Cape  of  Good  Hope".  Nine 
years  later  (1497)  Vascoda  Gama  rounded  the  Cape  on  his  way  to  India,  and  on  Christ- 
mas Day  of  the  same  year  discovered  and  named  Natal.  In  1503  Antonio  de  Sal- 
danha  landed  under  Table  Mountain  which  he  named,  and  gave  his  own  name  to 
Saldanha,  now  Table,  Bay.  In  1591  English  ships  put  in  to  the  Bay,  and  four  years 
later  the  first  Dutch  fleet  under  Houtman  made  its  way  to  the  East  Indies.  The 
English  East  India  Company  received  its  Charter  under  date  December  31st,  1600. 
The  Dutch  East  India  Company  was  established  by  Charter  dated  20th  March, 
1602.  In  1620  Fitzherbert  and  Shilling  took  possession  of  the  Cape  in  the  name 
of  King  James.  Their  proclamation,  however,  was  not  ratified  nor  followed  by  effec- 
tive occupation.  The  first  permanent  European  settlement  was  made  by  Jan  van 
Riebeek,  who  as  agent  of  the  Dutch  Company  landed  on  April  7th,  1652,  and  laid 
the  foundations  of  the  Dutch  occupation  which  continued  for  nearly  one  hundred 
and  fifty  years. 

The  Dutch  occupation  of  the  Cape.^)  During  the  whole  of  this  period  the  Dutch 
maintained  at  the  Cape  a  semi-military,  semi-commercial  settlement  rather  than 
Colony.  The  local  government  was  conducted  by  a  Governor  advised  by  a  Council 
of  officials,  at  first  three  in  number,  afterwards  increased  to  eight.  The  Governor 
himself  took  orders  both  from  the  Council  of  XVII,  the  effective  directorate  of 
the  East  India  Company  at  Amsterdam  and  also  from  the  Governor  General  and 
Council  of  the  Indies,  whose  headquarters  were  at  Batavia.  In  addition  to  this, 
he  was  superseded  in  authority  by  any  officer  of  higher  rank  who  happened  to 
visit  Table  Bay  on  his  way  to  or  from  the  Indies.  The  Company,  acting  within  the 
large  powers  conferred  by  its  Charter,  was  superior  to  the  Government  of  Batavia, 
and  itself  subject  to  the  supreme  authority  of  the  States  General.  Locally,  exe- 
cutive, legislative  and  judicial  functions  alike  centred  in  the  Governor  and  Council. 
Prom  1656  onwards  some  specialization  of  functions  took  place,  and  from  1685  the 
Raad  van  Pohtie  consisted  of  eight  members  and  the  Judicial  Board  of  nine.  There 
was  probably  little  difference  of  personnel.  There  were  also  minor  courts  such  as  the 
Board  of  Heemraden  at  Stellenbosch  and  the  Court  of  Commissioners  for  petty 
Cases  at  Cape  Town. 

British  occupation.  During  the  whole  of  the  eighteenth  century  the  fortunes 
of  the  Dutch  Company  were  declining  and  towards  the  end  it  became  insolvent. 
At  home  the  Netherlands,  caught  in  the  French  Revolution,  were  torn  by  faction^). 
The  Stadtholder,  WUlem  V,  had  fled,  and  from  his  exile  at  Kew,  near  London,  wrote 
to  the  Governors  of  the  Cape  and  other  Dutch  dependencies  ordering  them  to  admit 
the  British  forces  "and  to  consider  them  as  troops  and  ships  of  a  power  in  friendship 

^)  See  the  section  on  Roman-Dutch  Law  in  the  new  edition  of  Burge's  "Colonial  and  Foreign 
Laws"  by  Dr.  W.  R.  Bisschop,  to  which  the  writer  is  indebted  for  some  information  contained 
in  this  and  later  paragraphs.  —  ^)  The  circmnstances  of  the  time  are  discussed  in  detail  in  a 
brochure  by  Colonel  George  Nypels.    Hoe  Nederland  Ceilon  verloor.    Hague,  1908. 
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and  alliance  with  their  High  Mightinesses  the  States  General,  who  come  to  protect 
the  Colony  against  an  invasion  of  the  French".  The  Dutch  Officer  in  charge  at  the 
Cape  was  Sluysken,  who  had  been  appointed  to  act  as  such  by  Commissioners  sent 
out  by  the  States  General  to  enquire  into  the  affairs  of  the  East  India  Company. 
After  some  perfunctory  resistance  Sluysken  capitulated  to  Admiral  Elphinstone 
and  General  Craig  in  September  1795.  Thereupon  followed  the  first  British  occu- 
pation,  which  continued  until  February  1803,  when  the  Cape  was  evacuated  in  accord- 
ance with  the  terms  of  the  Peace  of  Amiens  of  the  previous  year.  By  this  time  the 
Dutch  East  India  Company  had  ceased  to  exist,  and  for  three  years  the  settlement 
was  administered  by  Commissioner  General  De  Mist  and  General  Janssens  under 
the  direct  control  of  the  States  Gteneral.  War  with  France  and,  therefore,  with  the 
Batavian  Republic  had  broken  out  again  immediately  after  the  evacuation  of  1803. 
In  January  of  1806  the  English  forces,  commanded  by  General  David  Baird  again 
appeared  before  Cape  Town,  which  he  occupied  on  the  10th.  The  terms  of  capi- 
tulation were  ratified  on  the  next  day  and  proclaimed  on  the  18th.  Thus  the  British 
entered  into  possession  of  the  Cape  of  Good  Hope.  Their  title,  founded  on  con- 
quest and  cession,  was  confirmed  by  the  Treaty  of  London  of  August  13th,  1814; 
and  the  payment  to  the  Kingdom  of  HoUand  of  the  sum  of  £  6,000,000  as  part  of 
the  general  settlement  added  to  the  British  right  the  additional  title  of  purchase. 

Cape  Colony  under  British  Rule.  The  country  which  thus  passed  under  Enghsh 
rule  was  of  no  great  extent.  "White  settlement  seems  to  have  extended  on  the  West 
Coast  to  the  Buffalo  River  just  south  of  Port  Nolloth.  Prom  this  point  its  frontier 
ran  South  East  along  the  course  of  the  Zak  River  to  the  Nieuwveld-bergen,  and 
from  there  North  East  to  Colesberg,  and  thence  through  the  Stormberg  Mountains 
to  the  Baviaan  river  and  down  the  Pish  river  to  the  sea" 2).  The  European  civil 
population  of  the  Colony  amounted  to  some  26,000  persons,  of  whom  6,000  lived  in 
Cape  Town. 

To  trace  the  steps  by  which  the  boundaries  of  the  Colony  of  the  Cape  of  Good 
Hope  extended  to  its  present  limits  scarcely  faUs  within  our  scope.  It  must  be  enough 
to  say  that  a  long  series  of  Kaffir  wars  led  to  an  inevitable  enlargement  of  territory. 
By  the  end  of  1834  the  Eastward  boundary  of  the  Colony  was  carried  as  far  as  the 
Kei  river,  and  the  country  between  the  Keiskama  and  the  Kei  was  annexed  to 
the  British  dominions  under  the  name  of  the  Queen  Adelaide  Province.  The  re- 
versal of  this  policy  by  Lord  Glenelg,  the  Colonial  Secretary  of  the  day,  involved 
the  retrocession  of  the  annexed  country  to  the  Kaffirs  and  the  evacuation  of  the 
country  East  of  the  Fish  River.  This,  combined  with  the  compulsory  emancipation 
of  the  slaves,  precipitated  the  "Great  Trek"  (1836).  The  misguided  policy  of  Downing 
Street  was  unable,  however,  to  arrest  the  inevitable  course  of  events.  In  1846  a 
sixth  Kaffir  war  compelled  the  British  Government  to  bring  once  more  under  effec- 
tive administration  the  country  as  far  as  the  Keiskama  River,  and  at  the  same  time 
the  territory  between  the  Keiskama  and  the  Kei,  abandoned  by  Lord  Glenelg,  was 
vested  in  the  Crown  under  the  name  of  Kaffraria,  which  in  1853  was  constituted 
a  Crown  Colony,  and  in  1865  was  annexed  to  the  Cape.  Basutoland  was  annexed 
to  the  Colony  in  1871,  but  disannexed  in  1884.  The  Island  of  Ichaboe  together 
with  the  Penguin  Islands  became  part  of  the  Cape  and  subject  to  Cape  Law  by  Act 
No.  4  of  1874.  The  Transkei  country  as  far  as  the  Bashee  River  was  added  in  1877, 
and  Griqualand  West,  which  became  a  Crown  Colony  in  1871,  was  annexed  to  Cape 
Colony  in  1875.  Griqualand  East  was  added  to  Cape  Colony  in  1879,  as  were  Wal- 
fisch  Bay  and  the  St.  John's  River  district  in  1884,  Tembuland  in  1885,  Pondoland 
from  1885  to  1894,  and  British  Bechuanaland  in  1895. 

Constitution  of  Cape  Colony.  The  Constitution  of  the  Colony  has  passed  through 
every  stage  from  despotism  to  representative  institutions  and  responsible  govern- 
ment. From  1806  to  1825  it  was  a  pure  despotism.  "AU  the  legislative  and  executive 
power  was  vested  in  the  Governor.  . . .  The  districts  still  retained  their  Landdrosts 
and  Heemraden,  but  even  in  judicial  matters  the  Governor  was  supreme,  respon- 
sible for  his  actions  to  the  British  Government  alone" 2).  In  1825  this  system  was 
slightly  modified.  A  Council  of  Advice  of  six  members,  all  official,  was  associated 
with  the  Governor,  but  its  functions  were  merely  consultative.    In  1828  two  Colo- 


1)  The  Government  of  South  Africa,  published  by  the  Central  News  Agency  Limited, 
South  Africa,  1908.  Vol.  1,  p.  13.  Frequent  use  of  this  book  is  made  in  the  following  pages.  — 
2)  C.  P.  Lucas,  A  Historical  Geography  of  the  British  Colonies.    Vol.  IV,  p.  140. 
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nists  were  nominated  to  the  Council  in  place  of  two  officials.  In  1833  (October  23) 
the  Cape  of  Grood  Hope  was  constituted  a  Crown  Colony  by  Royal  Letters  Patent, 
with  executive  and  legislative  Councils.  In  1836  an  elective  municipal  Council  was 
instituted.  This  was  followed  by  the  grant  of  representative  Government  in 
1853.  In  1872  the  Cape  became  a  self  governing  Colony  with  responsible  government. 
The  administration  of  justice,  as  we  have  seen,  was  at  first  placed  in  the  hands 
of  the  Governor.  ACircuit  Court  was  established  in  1811.  In  1828  by  Order-in-Council 
a  Charter  of  Justice  was  issued  and  a  Supreme  Court  established.  Simultaneously 
English  was  substituted  for  Dutch  as  the  official  language  of  the  Colony.  This 
Charter  ia  turn  was  superseded  by  the  Charter  of  Justice  of  1833,  by  which  the 
jurisdiction  of  the  Supreme  Court  of  the  Cape  of  Good  Hope  and  now  of  the  Cape 
Provincial  Division  of  the  Supreme  Court  of  South  Africa  is  defined. 

Natal.  The  Great  Trek  of  1836  carried  the  wave  of  settlement  northward  in- 
stead of  eastward,  the  policy  of  Lord  Glenelg  having  for  the  time  blocked  further 
advance  in  this  direction.  Some  of  the  emigrants  found  their  way  into  Natal,  where 
in  1838  they  established  a  Repubhc  at  Pietermaritzburg,  repudiating  British  sover- 
eignty. Already  in  1824  Lieutenant  Farewell  of  the  British  Navy  had  endeavoured 
to  found  a  settlement  on  the  Natal  coast,  but  without  support  from  the  Home  Govern- 
ment. In  1843  the  appearance  of  a  Netherlands  ship  at  Durban  (founded  in  1835) 
induced  Sir  George  Napier  to  occupy  the  port  and  annex  Natal  to  the  Cape  Colony. 
The  Boers  either  withdrew  or  acquiesced.  For  some  years  Natal  continued  to  form 
part  of  Cape  Colony,  but  with  a  distinct  and  separate  Government  of  its  own  cons- 
tituted by  Letters  Patent  dated  30th  April  1845.  By  charter  of  15th  July  1856 
it  was  created  a  distinct  Colony  with  a  Governor  and  Legislative  Council.  By  Order- 
in-Counoil  dated  26th  June  1893  assent  was  given  to  a  biU  of  the  Colonial  Legisla- 
ture (Natal  Constitution  Act,  No.  19  of  1893)  providing  for  the  establishment  of 
responsible  Government. 

The  original  boundaries  of  Natal  were  fixed  at  the  Tugela  and  Buffalo  rivers 
on  the  North-East  and  the  Drakensberg  range  on  the  North- West.  On  the  South- 
West  a  cession  of  territory  was  obtained  from  a  Pondo  Chief  which  fixed  the  Um- 
zimkulu  and  Umtamvana  rivers  as  the  boundary  with  Cape  Colony '^).  On  the 
North-Eastern  border  Zululand  was  allowed  to  retain  its  independence  even  after 
the  Zulu  War  of  1879  had  broken  the  power  of  Cetewayo.  In  1884  Boers  from  the 
Transvaal,  having  obtained  from  Dinizulu  a  gift  of  the  territories  Utrecht  and 
Vryheid,  set  up  an  independent  state^).  The  Imperial  Government  acquiesced,  but 
took  the  precaution  of  annexing  the  rest  of  Zululand  to  the  British  Crown.  By 
Commission  under  the  Royal  Sign  Manual  dated  19th  May  1887  Zululand  was 
placed  for  purposes  of  administration  under  the  Governor  of  Natal,  who  was  therein 
declared  to  be  Governor  of  Natal  and  Zululand.  By  Proclamation,  No.  2  of  1887 
of  the  then  Governor,  Sir  Arthur  Havelock,  laws  were  promulgated  for  the  peace, 
order  and  good  government  of  the  new  possessions,  a  Chief  Magistrate's  Court  was 
established  and  Resident  Magistrates'  Courts  were  set  up  in  the  several  districts 
of  the  territory.  By  an  Order-in-CouncU  of  May  1895  the  area  of  Zululand  was 
increased.  Finally  by  Letters  Patent  of  26th  November  1897,  proclaimed  in  the 
December  following,  Amatongaland  was  annexed  to  Zululand  and  Zululand  to  Natal. 

Transvaal  and  Orange  Free  State.  Some  of  the  trekkers  of  1836,  as  we  have 
seen,  found  their  way  into  Natal.  Others  settled  between  the  Orange  and  the  Vaal. 
Here  too  events  followed  their  usual  course — first  treaties  affording  protection  to 
native  chiefs,  next  conflicts  between  the  chiefs  and  the  settlers,  lastly  annexation 
of  the  whole  region  by  Sk  Harry  Smith,  Governor  of  the  Cape,  in  1848.  The  new 
territory  was  constituted  a  separate  province  distinct  from  the  Cape  under  the  title 
of  the  Orange  River  Sovereignty.  Four  years  later  (1852)  the  Imperial  Government 
by  the  Sand  River  Convention  renounced  any  claim  to  sovereignty  north  of  the  Vaal. 
This  was  the  origin  of  the  South  African  Republic  of  the  Transvaal.  In  1854  by  the 
Bloemfontein  Convention  Great  Britain  renounced  the  sovereignty  of  the  country 
between  the  Orange  and  the  Vaal,  with  the  result  that  the  Orange  Free  State  also 
came  into  existence  as  another  independent  community.  In  1877  the  Transvaal 
was  annexed  to  Great  Britain  and  again  abandoned  in  1881.  The  Convention  of 
Pretoria,  ratified  on  the  25th  of  October  of  that  year,  accorded  complete  self- 

1)  The  Government  of  South  Africa,  vol.  I  p.  20.  —  ")  These  districts  were  afterwards 
absorbed  in  the  South  African  Republic  and  in  January  1903  were  transferred  to  Natal. 
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government  to  the  people  of  the  Transvaal  subject  to  the  suzerainty  of  the  Queen. 
This  in  turn  was  superseded  and  modified  in  1884  by  the  Convention  of  London.  In 
1899  war  broke  out  between  the  Imperial  Government  and  the  two  Republics.  It 
was  terminated  by  the  treaty  of  Vereeniging  of  31st  May  1902,  by  which  the  Repu- 
blics were  annexed  to  the  British  Crown.  The  new  dominions  were  at  first  administered 
as  Crown  Colonies.  In  1903  legislative  Councils  were  established  of  the  usual  Crown 
Colony  type  with  a  preponderance  of  official  members.  Responsible  Government 
was  introduced  in  the  Transvaal  by  Letters  Patent  of  December  6th,  1906,  and  in 
the  Orange  River  Colony  by  Letters  Patent  dated  June  5th,  1907.^ 

Bechuanaland  Protectorate.  In  1884  the  two  petty  Republics  of  Stellaland 
and  Goschenland  were  established  by  emigrants  from  the  Transvaal  in  the  region 
north  of  Griqualand  West.  Sir  Charles  Warren  was  sent  by  the  British  Government 
to  settle  the  Western  boimdaries  of  the  Transvaal.  The  little  Republics  were  dissol- 
ved and  a  British  protectorate  declared  over  Bechuanaland,  as  far  north  as  the  22*' 
South  Latitude.  In  the  following  year  the  portion  of  Bechuanaland  south  of  the 
Molopo  River  was  constituted  a  Ciown  Colony  (September  30th)  and  in  1895  annexed 
to  Cape  Colony.  The  rest  of  Bechuanaland  has  continued  a  protectorate.  It  now 
comprises  the  country  between  the  Molopo  on  the  South  and  the  Zambezi  on  the 
North.  Each  of  the  native  chiefs  rules  his  own  people  under  the  protection  of  the 
King,  who  is  represented  by  a  Resident  Commissioner  acting  under  the  High  Com- 
missioner for  South  Africa. 

The  Chartered  Company  of  Rhodesia.  The  extension  of  the  British  dominions 
north  of  the  22nd  parallel,  due  to  the  initiative  of  Mr.  Rhodes,  began  in  1888.  In 
October  1889  the  British  South  Africa  Company  received  its  charter  to  develope 
the  country  which  Hes  north  of  Bechuanaland  and  of  the  Transvaal  and  West  of 
Portuguese  territory.  After  the  Matabele  war  of  1893  the  Company  took  over  the 
country  between  the  Limpopo  and  the  Zambesi.  The  Matabeleland  Order-in-Council 
of  18th  July,  1894  placed  it  under  the  administration  of  the  Company  and  gave 
it  the  name  of  Southern  Rhodesia.  Various  Orders  in  Council  define  the  character 
of  the  Administration.  A  Resident  Commissioner,  who  is  also  Commandant  General, 
appointed  by  the  Secretary  of  State,  represents  the  Imperial  Government,  and  is 
in  constant  communication  with  the  High  Commissioner.  To  assist  the  Company's 
Administrator  there  is  an  Executive  Council  consisting  of  not  less  than  four 
members  appointed  for  three  years  by  the  Company  with  the  approval  of  the 
Secretary  of  State.  The  Legislative  Council  consists  of  the  Administrator  (President), 
the  Resident  Commissioner,  five  nominees  of  the  Company  approved  by  the 
Secretary  of  State  and  seven  members  elected  by  the  registered  voters.  There 
are  a  High  Court  and  District  Magistrates'  Courts^). 

Basutoland  was  aimexed  to  the  Cape  in  1871.  In  1883  at  the  request  of  the 
Cape  Government  it  was  detached  from  Cape  Colony  and  brought  under  the  direct 
control  of  the  Imperial  Government.  Since  that  date  it  has  been  administered  by 
a  resident  Commissioner  instructed  by  the  High  Commissioner.  The  authority  of  the 
Chiefs  and  of  their  paramount  Chief  is  recognized  and  upheld. 

Swaziland.  This  district,  over  which  the  South  African  Republic  had  exercised 
a  protectorate  from  1894,  after  the  annexation  of  the  Republic  was  placed  under 
the  administration  of  the  Governor  of  the  Transvaal  Colony.  Since  1906  it  has 
been  administered  by  the  High  Commissioner  through  a  Resident  Commissioner. 

The  High  Commissioner  for  South  Africa.  This  official  "represents  the  Crown 
in  all  matters  occurring  in  South  Africa  beyond  the  hmits  of  the  Union  properly 
so  called.  He  is  governor  of  Basutoland,  he  supervises  the  affairs  of  the  Bechuana- 
land Protectorate  and  of  Swaziland  and  he  exercises  the  control  provided  by  Order- 
in-CouncU  over  the  administration  of  the  Chartered  Company  in  Southern  and 
Northern  Rhodesia.  His  principal  function,  that  of  advising  the  Imperial  Govern- 
ment on  matters  which  affect  the  poUtica-l  situation  in  South  Africa  as  a  whole,  is 
not  expressed  in  his  commission  but  is  sanctioned  by  understanding  and  practice"  2). 
The  office  of  High  Commissioner  is  now  vested  in  the  Governor- General. 

The  Union  of  South  Africa.  The  movement  towards  a  closer  tie  between  the 
South  African  Colonies,  which  had  made  itself  increasingly  felt  in  the  years  which 
followed  the  war,  came  to  fruition,  after  the  protracted  labours  of  a  National  Con- 
vention, in  the  Union  of  South  Africa.    An  Act  of  the  Imperial  Parliament  (9  Ed- 

1 )  St  at  esman's  Year  Book  and  O.inC.  1911.  —  ^)  The  Government  of  South  Africa,  vol.  1 ,  p.  38. 
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ward  VII  c.  9)  gave  statutory  effect  to  a  Constitution  previously  accepted  by  the 
governments  of  the  four  principal  Colonies,  and  in  the  case  of  Natal  also  endorsed 
by  a  popular  referendum.  The  Act  took  effect  on  31st  May  1910.  The  four  Colonies 
under  the  names  of  the  Cape  of  Good  Hope,  Natal,  the  Transvaal,  and  the  Orange 
Free  State  are  thereby  united  in  a  Legislative  Union  under  one  Government  under  the 
name  of  the  Union  of  South  Africa  (§§  4  and  6).  Provision  is  made  for  the  eventual 
admission  into  the  Union  of  the  territories  administered  by  the  British  South  Africa 
Company  (§150),  as  well  as  for  the  eventual  transfer  to  the  Union  Government 
of  Native  Territories,  belonging  to  or  under  the  protection  of  the  British  Crown 
(§151).  Meanwhile  the  control  and  administration  of  native  affairs  is  vested  in 
the  Governor- General  in  Council,  who  also  excercises  all  special  powers  in  regard  to 
native  administration  hitherto  vested  in  the  Governors  of  the  Colonies  (§  147).  After 
transfer,  as  before,  the  Governor- General  will  be  the  legislative  authority  and  make 
laws  by  proclamation  (Scliedule  §  1) ;  the  Prime  Minister  of  the  Union  will  be  charged 
with  the  administration,  acting  with  the  assistance  of  a  Commission  appointed  by 
the  Governor- General  (Schedule  §  2). 

The  Executive  of  the  Union  is  vested  in  the  King  and  administered  by  His 
Majesty  in  person  or  by  a  governor-general  as  His  representative  (§8).  The  Gover- 
nor-General is  advised  by  an  Executive  Council  (§12)  of  which  the  Ministers  of 
State  are  members  (§14). 

The  legislative  power  of  the  Union  is  vested  in  the  Parliament  of  the  Union 
consisting  of  the  King,  a  Senate  and  a  House  of  Assembly  (§  19).  The  Senate  con- 
sists of  forty  members,  eight  nominated  by  the  Governor- General,  and  eight  chosen 
by  the  Legislatures  of  each  of  the  four  Provuices  (§24).  The  House  of  Assembly 
is  chosen  by  popular  suffrage  and  consists  of  121  members  (Cape  51,  Transvaal  36, 
Natal  and  Orange  Eree  State  17  each)i).  The  judicial  authority  in  the  Union  is  vested 
in  the  Supreme  Court  of  South  Africa  (§  95).    See  below:  Constitution  of  the  Court'!. 

In  the  Provinces  of  the  Union,  which  correspond  to  the  four  original  Colonies, 
legislative  functions  are  vested  in  Provincial  Councils,  which  have  power  to  legis- 
late by  ordinance  on  certain  subjects  specified  in  the  Act  and  on  such  subjects  as 
may  be  delegated  to  them  by  the  Union  Parliament  (§  85).  The  administration  of 
provincial  affairs  (§  80)  is  vested  in  an  administrator  appointed  by  the  Governor- 
General  in  Council  (§  68)  and  in  an  Executive  Committee,  constituted  of  the  Ad- 
ministrator and  four  persons  elected  from  among  its  members  by  the  Provincial 
CouncO  (§78(1)). 

Official  Language.  Both  the  EngUsh  and  Dutch  languages  shall  be  official 
languages  of  the  Union,  and  shall  be  treated  on  a  footing  of  equality  and  possess 
and  enjoy  equal  freedom,  rights  and  privileges :  all  records,  journals,  and  proceedings 
of  Parliament  shall  be  kept  in  both  languages,  and  all  BUls,  Acts  and  notices  of  general 
public  importance  or  interest  issued  by  the  Government  of  the  Union  shall  be  in 
both  languages  (§137). 

Continuation  of  existing  Colonial  laws.  Subject  to  the  provisions  of  the  South 
Africa  Act  aU  laws  in  force  in  the  several  Colonies  at  the  estabhshment  of  the  Union 
shall  continue  in  force  in  the  respective  provinces  until  repealed  or  amended  by  Parlia- 
ment, or  by  the  provincial  councils  in  matters  in  respect  of  which  power  to  make 
ordinances  is  reserved  or  delegated  to  them  (§  135). 

B.  Legal  History. 

Roman-Dutch  Law.  The  legal  text-book  of  Simon  van  Leeuwen  pubhshed  in 
the  year  1664  under  the  name  Het  Booms  Hollands  Regi  popularised  the  use  of  the 
term  Eoman- Dutch  Law  to  describe  the  composite  system  of  Jurisprudence  which 
obtained  in  the  Province  of  Holland  during  the  government  of  the  RepubHc  of  the 
United  Netherlands.  Holland,  of  course,  was  merely  one  of  the  Seven  Provinces.  In 
Zeeland,  Utrecht,  Gelderland,  Overyssel,  Gronmgen  and  Friesland  the  legal  prin- 
ciples which  obtained  were  not  widely  dissimilar  from  those  of  the  adjoming  pro- 
vince of  Holland,  but  it  must  be  remembered  that  when  we  speak  of  the  Roman- 
Dutch  Law  we  mean  principally  the  law  of  the  province  of  Holland  and  not  the  law 
of  any  other  of  the  Seven  Provuices  included  in  the  United  Netherlands.  Similarly 
the  title  of  the  famous  text-book  of  Hugo  de  Groot  pubhshed  at  the  Hague  in  1631 
"Inleiding  tot  de  Hollandsche  Eechtsgdeertheid"  though  commonly  translated  "Intro- 

1)  These  are  the  original  numbers.     They  may  be  increased  (§  34). 
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duction  to  Dutch  Jurisprudence"  would  be  more  accurately  rendered  "Introduction 
to  the  Jurisprudence  of  the  Province  of  Holland". 

Roman-Dutch  Law  in  Holland.  The  origins  of  the  Roman-Dutch  Law  must 
be  sought  in  the  Civil  Law  of  Rome  and  in  the  Customary  Law  of  the  tribes  of  lower 
Germany.  So  soon  as  the  latter  incorporated  material  borrowed  from  the  former  the 
Roman-Dutch  Law  came  into  being.  In  this  sense  it  may  be  that  a  more  or  less 
Romanized  Law  existed  from  very  early  times,  the  Roman  element  being  derived 
perhaps  rather  from  the  code  of  Theodosius  than  from  the  Corpus  Juris  of  Justinian. 
However  this  may  be,  the  system  which  we  know  as  the  Roman-Dutch  Law  cannot 
be  carried  further  back  than  the  Reception  of  the  Roman  Law  in  the  fifteenth  and 
sixteenth  centuries.  The  institution  of  the  Supreme  Court  of  Mechlin  in  1455  with 
jurisdiction  over  the  whole  of  the  Netherlands  certainly  stimulated  the  Romani- 
zation  of  the  native  law.  Nicholaus  Everardus,  perhaps  the  earhest  authority  on 
the  "Roman-Dutch"  Law,  was  President  of  this  Court  in  15281).  a  generation 
later  Joost  van  Damhouder,  Pensionary  of  Bruges,  was  the  author  of  works  on 
practice  which  are  still  consulted.  The  system  of  law  created  and  developed  by  these 
and  later  authors  continued  in  force  in  the  Netherlands  until  the  United  Provinces 
became  absorbed  in  the  Kingdom  of  Holland  at  the  beginning  of  the  19th  century. 
With  this  event  began  for  Holland  an  era  of  codification  which  has  lasted  until  the 
present  day. 

Law  In  the  Dutch  Colonies.  The  Dutch  Law,  at  all  events  its  main  principles, 
became  the  law  of  the  Dutch  East  Indies  including  the  Cape,  supplemented  however 
by  local  legislation,  and  by  the  statutes  emanating  from  Batavia.  Of  these,  two 
collections  were  made,  an  earlier  and  authoritative  one  of  1642,  and  a  later  one  of 
1766,  which  though  accepted  by  Governor  General  van  de  Parra  and  his  Council 
was  for  some  unknown  reason  never  sanctioned  by  the  directors  of  the  East  India 
Company.  At  the  Cape,  there  is  reason  to  believe,  the  decisions  of  the  Court  "were 
founded  upon  the  Colonial  Laws,  and  those  enacted  for  the  administration  of  justice 
in  Dutch  India,  the  latter  of  which  were  . . .  declared  to  be  law  in  the  Colony  by  procla- 
mation of  February,  1715.  In  points  where  these  laws  might  be  found  deficient,  the 
Court  of  Justice  was  directed  to  recur  to  the  Civil  Law  and,  failing  that,  to  the 
law  of  Holland^)."  This  must  doubtless  be  understood  subject  to  an  important 
qualification,  viz.  "so  far  as  local  circumstances  admit". 

Roman-Dutch  Law  under  English  Rule.  Cape  Colony.  It  does  not  appear  from 
the  capitulations  of  1795  and  1806  that  any  express  stipulation  was  put  forward 
on  behalf  of  the  Dutch  for  the  retention  under  English  rule  of  the  old  system  of  law. 
Nor  was  such  a  stipulation  necessary,  for  it  is  a  settled  principle  of  English  law  that 
in  Colonies  acquired  by  cession  or  conquest  the  old  law  remains  in  force  until  changed 
by  duly  constituted  authority.  Thus  the  Roman-Dutch  Law  remained  the  Common 
Law  of  the  British  Colony  of  the  Cape  of  Good  Hope,  and  as  the  Colony  enlarged 
its  borders  extended  with  them. 

Natal.  In  some  cases  the  retention  of  this  system  of  law  has  been  expressly  or 
impUedly  secured  by  statute.  Thus,  Natal  having  been  annexed  to  the  Cape  in  1844, 
the  Cape  Act  No.  12  of  1845  confirmed  the  Roman-Dutch  Law  in  and  for  the  district 
of  Natal;  and  now  by  the  Natal  Law  No.  39  of  1896  "The  system,  code,  or  body 
of  laws  commonly  called  the  Roman-Dutch  Law  as  accepted  and  administered  by 
the  legal  tribunals  of  the  Colony  of  the  Cape  of  Good  Hope  up  to  August  27th,  1845, 
and  as  modified  by  the  Ordinances,  Laws  and  Acts  now  in  force,  heretofore  made 
or  passed  in  the  Colony  by  the  Governor  or  Legislature  thereof  is  the  law  for  the 
time  being  of  the  Colony  of  Natal  and  of  His  Majesty's  subjects  and  aU  others  within 
the  said  Colony."  There  is  a  reservation  of  native  law  in  civil  cases  between  natives, 
except  that  matters  arising  out  of  transactions  in  trade  are  dealt  with  according 
to  the  principles  of  Colonial  Law.  The  law  of  Natal  with  some  reservations  obtains 
also  in  Zululand. 

Transkei,  Pondoland  and  Griqualand  East.  In  these  districts  (specifically  known 
as  the  "Native  Territories")  the  various  annexing  Acts  applied  Cape  Law  as  it  stood 
at  the  several  dates  of  annexation^).    They  are  now  administered  by  the  Depart- 


1)  History  of  the  Roman-Dutch  Law  by  Mr.  Justice  Kotze  in  the  South  African  Law  Journal 
for  February,  1910.  Vol.  27,  p.  29.  —  2)  Burge,  Colonial  and  Foreign  Laws.  Vol.  1,  p.  115- 
—  8)  Subsequently  the  Cape  Insolvency  Act,  No.  38  of  1884,  and  the  Cape  BiUa  of  Exchange 
Act,  No.  19  of  1893,  have  been  introduced  by  Proclamation. 
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ment  for  Native  Affairs  of  the  Union  of  South  Africa  acting  through  a  Chief 
Magistrate.  Legislation  is  by  Proclamation  of  the  Governor- General  in  Council 
or  by  Act  of  the  Union  Legislature.  ,    ..^  j  u     r.      i 

Basutoland.  The  Law  of  Cape  Colony  then  in  force  was  admitted  by  Frocla- 
mation  dated  29th  April  1884,  but  subsequent  Cape  legislation  does  not  apply  un- 
less introduced  by  Proclamation  of  the  High  Commissioner. 

Bechuanaland  Protectorate.  By  Proclamation  of  June  9th,  1891,  the  law  of 
Cape  Colony  is  to  be  administered  so  far  as  practicable,  to  the  exclusion,  however, 
of  subsequent  Cape  Statutes.    Here  also  legislation  is  by  Proclamation. 

Southern  Rhodesia.  By  the  Southern  Rhodesia  Order-in-Council  of  20th  October 
1898  the  Law  to  be  administered  so  far  as  not  inappHcable  is  "the  law  m  force  in 
the  Colony  of  the  Cape  of  Good  Hope  on  the  10th  day  of  June  1891,  except  so 
far  as  that  law  has  been  modified  by  any  Order-in-Council,  Proclamation,  Regu- 
lation or  Ordinance  in  force  at  the  date  of  the  commencement  of  the  present 
order." 

Transvaal  and  Orange  Free  State.  Li  the  Republics  the  Roman-Dutch  Law 
remained  in  force  almost  unaltered  up  to  the  date  of  annexation  in  1900.  It  is  con- 
tinued in  the  Orange  Free  State  by  Proclamation  No.  3  of  1902,  sec.  1  and  in  the 
Transvaal  by  Proclamation  No.  14  of  1902,  sec.  17.  It  has  however  been  extensively 
altered  in  both  Colonies  to  bring  it  into  closer  harmony  with  the  system  of  law 
prevailing  in  the  other  parts  of  British  South  Africa. 

How  far  the  Roman-Dutch  Law  still  obtains  in  South  Africa.  The  Roman- 
Dutch  Law,  then,  is  for  non-natives,  and  within  limits  for  natives  also  the  Common 
law  of  British  South  Africa  south  of  the  Zambesi.  But  the  20th  century  Roman- 
Dutch  law  of  South  Africa  is  by  no  means  the  same  as  the  law  of  Holland  of  the 
18th  century.  To  begin  with,  as  already  suggested,  the  Dutch  law  was  not  intro- 
duced in  its  entirety  into  the  Cape  Colony.  Moreover,  the  process  of  destruction 
has  been  at  work  throughout  the  period  which  has  intervened  siace  the  date  of  the 
British  occupation.  Whole  sections  of  the  old  law  have  become  obsolete  by  disuse, 
such  for  instance  as  the  lex  Anastasiana  which  was  pronounced  by  Chief  Justice  de 
ViUiers  in  the  case  of  Seaville  v.  Golley,  9  S.  C.  39  to  find  no  place  in  the  modern 
law  of  the  Colony.  Other  parts  have  been  superseded  by  statute  in  one  or  more 
of  the  Colonies.  For  instance,  at  the  Cape  the  General  Law  Amendment  Act,  No.  8 
of  1879  introduces  English  Law  in  all  questions  of  fire,  hfe  and  marine  insurance, 
stoppage  in  transitu  and  bills  of  lading;  and  section  7  of  the  same  Statute  abo- 
lishes the  Roman  Law  rule  which  permits  a  lessee  to  claim  remission  of  rent  on  ac- 
count of  fire,  flood,  hostile  occupation  and  other  causes  outside  his  control;  while 
section  8  abolishes  the  Roman  law  of  laesio  enormis.  This  Act  has  been  re-enacted 
in  the  Orange  Free  State.  It  has  no  apphcation  to  the  Transvaal,  where  the  old 
law  on  these  matters  remains  in  force.  But  this  is  by  no  means  aU.  Where  the 
Roman- Dutch  law  was  undeveloped  or  archaic  in  character  the  English  law  has  in 
substance  occupied  the  whole  field.  The  law  of  Crimes,  the  law  of  Civil  Wrongs 
are  essentially  English  in  their  principles.  With  regard  to  Commercial  law  in  par- 
ticular the  influence  of  English  statutes  and  case  law  has  been  enormous.  However 
well  adapted  the  Dutch  law  of  the  18th  century  may  have  been  to  the  requirements 
of  the  time,  it  could  not  hope  to  hold  its  ground  imchanged  and  unenlarged.  With 
the  commercial  expansion  of  the  last  century  development  has  taken  place,  and 
along  Enghsh  lines.  In  all  commercial  matters  the  decisions  of  the  English  Courts 
are  constantly  cited  in  argument.  Another  potent  influence  in  the  same  direction 
has  been  the  Judicial  Committee  of  the  Privy  Council,  previously  to  the  31st  May 
1910  the  ultimate  Court  of  Appellate  Jurisdiction  for  the  whole  of  British  South 
Africa,  which  as  a  rule  being  constituted  of  judges  more  famiUar  with  English  law 
than  with  other  systems  has  inevitably  furthered  the  reception  of  the  English  law 
in  South  Africa.  In  the  following  pages  the  reader  will  see  for  himself  how  largely 
the  commercial  law  of  South  Africa  is  substantially  Enghsh  in  principle  and  even  in 
detail,  not  equally  so  however  in  aU  the  provinces.  WhUe  the  Roman-Dutch  law 
retains  most  hold  upon  the  Orange  Free  State,  where  strictly  commercial  interests 
are  not  so  far  developed  as  elsewhere,  in  Natal,  on  the  other  hand,  and  by  recent 
legislation  in  the  Transvaal,  the  strongest  bias  is  manifested  towards  English  law. 
The  position  of  the  Cape  Colony  may  be  said  to  lie  between  the  two  extremes. 
To  make  our  meaning  clearer  we  shall  pass  in  rapid  review  the  branches  of  law 
which  we  are  about  to  consider  more  fully. 
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Procedure  and  Practice.  Largely  English  in  all  the  Colonies:  but  retaining 
to  some  extent  Roman  and  Dutch  nomenclature  and  also  some  peculiarly  Dutch 
institutions  such  as  Provisional  Sentence,  Arrest  to  found  Jurisdiction  and  Edictal 
Citation. 

Company  Law.  Purely  English,  somewhat  undeveloped  in  the  other  Colonies, 
in  the  Transvaal  reproducing  in  almost  every  detaU  the  English  Consolidating  Act 
of  1908. 

Partnership.   Largely  English,  though  drawing  also  from  Roman-Dutch  sources. 

Contract.  This  branch  of  law  retains  a  character  of  its  own,  but  has  been  in- 
fluenced at  every  point  by  English  precedents  and  English  text-books. 

Bills  of  Exchange.     Almost  entirely  English. 

Sale  of  Goods.  This  section  of  the  law  retains  the  essential  features  of  a  system 
based  upon  the  Roman  law,  but  has  been  very  largely  affected  by  English  prece- 
dents. 

Banking  and  Stock  Exchange.    Largely  Enghsh. 

Shipping  and  Marine  Insurance.    Entirely  English. 

Carriage  by  Land.  Retains  its  original  character,  but  has  been  influenced  by 
English  precedents. 

Bankruptcy.  Approximates  closely  to  English  law  but  more  in  some  Colonies 
than  in  others. 

The  law  of  South  Africa  still  in  process  of  formation.  From  what  has  been  said 
above  and  from  the  concrete  instances  to  be  given  below  it  is  apparent  that  the 
law  of  South  Africa  is  still  in  process  of  formation.  There  is  indeed  as  yet  no  law 
of  South  Africa,  only  the  several  legal  systems  of  several  provinces,  more  or  less 
in  accord,  more  or  less  diverse.  Previous  to  the  Act  of  Union  the  four  Colonies  now 
united  had  each  its  own  legislature,  executive  and  judiciary.  Each  had  its  own 
Supreme  or  High  Court,  the  decisions  of  which  were  appealable  only  to  the  Judicial 
Committee  of  the  Privy  Council.  Thus  up  till  now  it  has  been  possible  for  wide 
divergences  of  law  to  exist  ia  the  several  Colonies,  due  not  merely  to  variety  of  legis- 
lation whether  in  the  way  of  enactment  or  repeal,  but  also  to  the  divergent  views 
of  the  several  judiciaries  with  respect  to  matters  of  the  highest  theoretical  and  prac- 
tical importance.  Thus,  to  give  a  single  instance,  the  English  doctrine  of  conside- 
ration in  relation  to  Contract  has  been  strenuously  upheld  by  the  Supreme  Court  of 
Cape  Colony  and  no  less  strenuously  rejected  by  the  Supreme  Court  of  the  Trans- 
vaal. Differences  of  this  sort,  whether  legislative  or  judicial,  under  the  influence 
of  Union  will  rapidly  disappear.  Those  institutions  of  each  province  which  have 
been  found  by  experience  to  be  best  adapted  to  the  needs  of  a  progressive  commu- 
nity wUl  shortly  prevail  throughout  the  whole  of  the  Union  of  South  Africa.  In 
the  meantime  the  compilers  of  this  section  of  "The  Commercial  Laws  of  the  World" 
have  thought  it  an  idle  pedantry  to  reproduce  in  laborious  detail  the  legislative 
enactments  of  the  several  provinces  and  thus  to  perpetuate  what  may  be  obsolete 
already  before  or  shortly  after  these  pages  have  passed  through  the  press.  They  have 
been  content  in  most  cases  to  reproduce  the  Statute  law,  where  it  exists,  of  that 
province  which  in  their  judgment  is  most  tjrpical  of  the  tendency  of  South  African 
law  and  which  therefore  is  most  likely  to  be  generally  adopted,  or,  at  aU  events, 
to  serve  as  the  basis  of  future  development.  In  the  case  of  Company  law,  however, 
for  reasons  given  in  the  text  it  has  been  thought  desirable  to  reproduce  the  provi- 
sions of  the  Cape  Act  No.  25  of  1892.  In  every  case  the  reader  wiU  be  referred 
to  the  statutory  law  of  the  several  provinces  touching  the  matters  considered;  so 
that  he  may,  if  he  chooses,  pending  future  development,  investigate  the  details  of 
the  several  systems  as  they  actually  exist  at  the  present  moment. 

Modes  of  Legislation.  It  remains  to  describe  the  authoritative  sources  of  Law 
in  South  Africa  i.  e.  the  channels  through  which  the  Sovereign  Power  expresses 
itseK  in  legislation.  The  sources  from  which  we  derive  our  knowledge  of  the  Law 
will  be  discussed  in  the  two  following  sections. 

Law  in  South  Africa  is  contained  in  1.  Statutes  (and  other  enactments  having 
the  force  of  statutes) ;  2.  Decided  Cases ;  3.  Books  of  Authority;  4.  Custom.  Each  of 
the  above  sources  may  be  severally  distinguished  as  pre-British  or  British. 

1.  Statute  Law.  Before  the  date  of  the  British  occupation  the  statute  law  of  Cape 
Colony  might  have  proceeded  from:  a)  The  States  General  of  the  United  Nether- 
lands; b)  The  Council  of  XVII  of  the  East  India  Company;  c)  The  Governor- 
General  and  Council  of  the  Indies ;  d)  The  Local  Governor,  legislating  by  means  of 
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Proclamations  etc.  Since  the  British  occupation  legislation  may  have  proceeded 
from  either :  e)  The  Imperial  Parliament  of  Great  Britain  and  Ireland  legislatmg  by 
Statute;  f)  The  Crown  in  Council  legislating  by  Order- in-Council  (but  not  after  the 
establishment  of  a  local  legislature,  Campbell  v.  Hall,  1  Cowp.  204);  or  by  Charter  or 
Letters  Patent  within  the  limits  of  Prerogative;  or  g)  The  local  legislature  m  the 
different  forms  in  which  from  time  to  time  it  has  been  constituted ;  or  h)  The  Go- 
vernor acting  within  the  scope  of  the  legislative  powers,  if  any,  duly  conferred 
upon  him,  whether  by  the  Imperial  or  Colonial  Parliament  or  by  the  Crown.  As 
regards  the  Crown  the  same  qualification  applies  as  in  case  (f).i) 

The  same  possibilities,  or  some  of  them,  existed  in  the  case  of  the  other  South 
African  Colonies.  In  the  dependencies  the  power  of  legislating  by  proclamation 
is  now  vested,  not  in  the  local  governor  or  resident  Commissioner,  but  in  the 
High  Commissioner  for  South  Africa.  In  Southern  Rhodesia  the  High  Commissioner 
exercises  legislative  functions  by  proclamation  concurrently  with  the  Legislative 
Council.  In  Basutoland  and  the  Bechuanaland  Protectorate  the  High  Commissioner 
is  the  sole  source  of  legislation. 

The  pre-British  Statute  law  is  usually  considered  to  be  almost  entirely  obsolete 
through  disuse.  In  the  authoritative  collection  of  Cape  statutes  only  four  enact- 
ments prior  to  1795  are  reproduced.  The  legislation  of  the  local  governors  and  the 
Statutes  of  India  are  in  practice  ignored,  and  the  legislation  of  the  Dutch  mother- 
land wiU  not  receive  a  hearing  in  a  British  Colony  unless  it  can  be  shewn  affirma- 
tively to  have  been  admitted  by  custom  as  part  of  the  local  law.  Such  at  least  is 
the  view  which  seems  both  reasonable  and  consonant  with  the  practice  of  the  Courts. 

2.  Decided  Cases.  Numerous  volumes  of  reported  cases  have  come  down  from 
the  Dutch  period.  In  Dutch  law  the  decided  case  was  perhaps  not  authoritative 
except  so  far  as  a  series  of  similar  decisions  (series  rerum  perpetuo  similiter  judi- 
catarum)2)  supplied  evidence  of  a  legally  vahd  custom.  To-day  a  reported  decision 
of  the  Dutch  Courts  is  valuable  rather  as  evidence  of  the  law  than  as  an  authori- 
tative expression  of  it.  This  is  still  more  clearly  the  case  when  the  decision  comes 
not  from  HoUand,  but  from  an  adjoumig  province  such  as  Utrecht  or  Brabant. 
Since  the  British  occupation  the  same  authority  has  (semble)  been  accorded  to 
decided  cases  as  in  England. 

The  decisions  of  the  Judicial  Committee  of  the  Privy  Council  have  up  tiU  now 
been  completely  authoritative  for  the  Colony  immediately  concerned,  and  practically 
also  for  other  Colonies  as  well.  In  future  the  Appellate  Division  of  the  Supreme 
Court  will,  for  most  purposes,  be  the  final  judicial  authority  for  the  whole  of  the 
Union  of  South  Africa. 

3.  Books  of  Authority.  Under  this  head  must  be  placed  the  whole  of  the  Corpus 
Juris  of  Justinian  so  far  as  received  in  HoUand  and  so  far  as  admitted  through  Holland 
into  South  Africa.  In  South  Africa  as  in  Holland  its  acceptance  rests  ultimately 
on  custom.  It  may  even  be  that  in  some  respects  the  Roman  Law,  set  free  from  the 
competition  of  Dutch  legislation  and  custom,  has  a  larger  scope  in  South  Africa  than 
in  Holland.  For  this  reason  special  value  has  been  attached  in  South  Africa  to  the 
decisions  of  the  Courts,  and  the  works  of  the  jurists,  of  Friesland,  in  which  pro- 
vince the  Roman  Law  exercised  a  completer  authority  than  in  the  other  Dutch 
provinces. 

The  works  of  Grotius,  Vinnius,  Van  Leeuwen  and  Voet  in  the  17th  century  and 
of  Bynkershoek,  van  der  Keessel  and  van  der  Linden  in  the  18th  &  19th  (to  mention 
these  only  at  present)  are  commonly  regarded  as  authoritative,  and  received  as 
such  in  the  Courts.  They  undoubtedly  carry  more  weight  than  any  merely  modem 
text-book.  In  the  Transvaal  a  resolution  of  the  Volksraad  of  September  19th 
1859  even  conferred  a  statutory  authority  on  the  legal  treatise  of  Van  der  Linden, 
which  failing,  the  Commentaries  of  Simon  van  Leeuwen  and  the  Introduction  of 
Hugo  de  Groot  were  to  be  binding.    This  provision,  however,  is  no  longer  in  force. 

4.  Gustom.  This,  whether  general,  local  or  mercantile  is  a  living  source  of  law 
and  IS  also  perhaps  the  ultimate  source  of  the  authority  accorded  to  the  law  comprised 
under  the  two  groups  (2  &  3)  lately  mentioned.  An  appeal  to  pre-British  custom 
will  rarely  carry  weight  unless  approved  by  writers  of  authority  or  confirmed  by 

1)  Since  the  Union  another  source  of  legislation  must  be  added  viz.  (i).  A  Minister  of  State 
for  the   Union  issuing   administrative  orders   and    regulations    under   statutory    powers.    — 

J     V 06C    J.,  o.    Xi7> 
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modem  usage.  The  numerous  volumes  of  responsa,  consultatien  etc.  which  have 
been  handed  down  from  the  Dutch  period  do  not  seem  in  commercial  matters  to 
possess  the  authority  of  decided  cases  or  even  of  approved  text-books.  They  are 
however  frequently  cited  (more  particularly  the  Hollandsche  Consultatien)  and  often 
afford  valuable  evidence  of  ancient  law  and  usage. 


n.  statutes  and  Law  Reports. 

I.  Statutes. 

A.  Union  of  South  Africa. 
Acts  of  Parliament.    Annual.     Government  Printers. 

B.  Statutes  of  the  Several  Colonies  and  Protectorates. 

1.  Cape  of  Good  Hope. 

statutes  of  the  Cape  of  Good  Hope.  1652—1905.  edited  by  Hercules  Tennant  and  Edgar 
Michael  Jackson.    4  vols.    Cape  Town  1907. 

Acts  of  Parliament  (annual),  edited  by  Colonial  Secretary's  Department,  Capetown. 

Statutes,  Proclamations  and  Government  Notices  in  force  in  the  Native  Territories  of  the 
Colony  of  the  Cape  of  Good  Hope  on  the  30th  June  1907,  A.  N.  Macfadyen. 

2.  Natal. 

statutes  of  Natal.  Compiled  and  edited  (with  footnotes)  by  R.  L.  Hitchins,  assisted  and 
revised  on  behalf  of  the  Colonial  Government  by  G.  W.  Sweeney;  1845  to  1899  inclusive,  and 
with  appendix  containing  the  Acts  of  1900. 

Statutes  of  Natal.    Supplement  1900—1906.   R.  L.  Hitchins  and  G.  W.  Sweeney. 

Acts  of  the  Parliament  of  the  Colony  of  Natal  (annual).  Pietermaritzbxirg,  Government 
Printers. 

3.  Transvaal. 

De  Locale  Wetten  der  Zuid-Afrikaansche  Republiek,  1849 — 99,  uitgegeven  voor  rekening 
van  het  Gouvernement  der  Z.  A.R.,  Pretoria,  1899. 

Statute  Law  of  the  Transvaal,  1839 — 1910.  Compiled  and  edited  by  Carl  Jeppe  and 
J.  H.  van  Pittius.     PubUshed  by  authority.    Pretoria.    1911. 

Statute  Law  of  the  Transvaal;  Translated  by  Sidney  Hilton  Barber,  W.  A.  Macfadyen, 
and  J.  H.  L.  Pindlay;  Published  by  Authority  of  His  Excellency  the  High  Commissioner  for 
South  Africa.    London.    Stevens  and  Sons,  Ltd.    1901. 

Statutory  Proclamations  of  the  Transvaal,  1900—1902  (revised  to  31st  December  1903). 
Third  edition.    Published  by  Authority.    London.    Waterlow  &  Sons.     1904. 

Laws  of  the  Transvaal  up  to  1899  in  force  in  1903.  Published  by  Authority.  London.  Water- 
low  &  Sons.   1903. 

Administrative  Proclamations  of  the  Transvaal.  1902 — 1908.  Published  by  Authority, 
Pretoria.    1909. 

Ordinances  of  the  Transvaal  Colony,  1902.    Pretoria,  Government  Printers. 

Ordinances  of  the  Transvaal  Colony.  January  to  May  1903.  Pretoria,  Government  Printers. 

Ordinances  of  the  Transvaal.  June  and  July,  1903.  (Being  the  Ordinances  passed  in  the 
First  Session  of  the  Enlarged  Legislative  Council.)    Pretoria,   Government  Printers. 

Ordinances  of  the  Transvaal  (Annual).    1904 — 1906. 

Statutes  of  the  Transvaal  (Annual).    1907—1910. 

The  Laws  and  Regulations  etc.  specially  relating  to  the  native  population  of  the  Transvaal. 
Pretoria.    1909. 

Laws  and  Regulations  relative  to  the  Registration  of  Titles  and  other  Deeds  in  the  Deeds 
Office,  Mining  Titles  Office  and  Rand  Townships  Office  (in  force  on  1st  September,  1909).  Pre- 
toria.   1909. 

Royal  Proclamations,  Commissions,  Letters  Patent  and  Orders  in  Council  relating  to  the 
Transvaal  compiled  by  E.  M.  0.  Clough  and  E.  L.  Mathews.  Pretoria,  Government  Printers. 
1903. 
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4.  Orange  Free  State. 

.Wetboek  van  den  Oranje  Vrijstaat,  1891,  uitgegeven  op  gezag  van  den  Volksraad,  Bloem- 
lontern,  1892.  r  o      o 

•  ®i\*"*S  ^^^  °*  *^®  Orange  River  Colony.  Translated  by  C.  L.  Botha;  Translation 
revised  by  Sydney  Hilton  Barber  &  J.  H.  L.  Findlay.  Published  by  Authority  of  ffis  Excellency 
the  High  ConmuBsioner  for  South  Africa.    London.    Waterlow  &  Sons.    1901. 

Proclamations  issued  in  the  Orange  River  Colony  from  the  Date  of  the  Annexation  to  the 
Promulgation  of  the  Constitution  on  the  23rd  June,  1902.  Printed  by  Government  Authority. 
Bloemfontem.  •' 

Statute  Law  of  the  Orange  River  Colony  1900—1906  edited  by  P.  L.  Lefebvre  and 
Bedver  B.  L.  Jackson.  By  Authority.  Bloemfontem.  1907.  (This  edition  contains  the  Law 
Book  of  1901,  the  Proclamations  which  have  force  of  law  issued  during  the  years  1900  to  1902, 
and  the  Ordinances  for  the  years  from  1902  to  1906.) 

Ordinances  of  the  Orange  River  Colony  1903—1910     (Annual). 

5.  Southern  Rhodesia. 

statute  Law  of  Southern  Rhodesia  from  the  Charter  to  December  Slat  1898.  Edited 
and  annotated  by  Authority  by  Morgan  O.  Evans.  SaUsbury,  Rhodesia.  1899;  continued  an- 
nually. 

Statute  Law  of  Southern  Rhodesia.     (Annual)  1899—1910. 

6.  Bechuanaland  Protectorate. 
Bechnanaland  Protectorate  Proclamations.  1.  Being  the  Orders  in  Council  and  High  Com- 
missioner's Proclamations,  together  with  an  appendix  containing  the  more  important  Govern- 
ment Notices  from  the  9th  May  1891  to  25th  May  1894;  2.  Being  the  Orders  in  Council  and  High 
Commissioner's  Proclamations,  together  with  an  appendix  containing  the  more  important  Govern- 
ment Notices  and  also  Acts  of  the  Cape  Parliament  applied  to  the  Bechuanaland  Protectorate 
from  the  1st  June  1904  to  the  31st  December  1906.  3.  Ditto,  1907  —  31st  March  1909. 
African  Book  Co.,  Grahamstown. 

7.  Basutoland. 

The  High  Commissioner's  Proclamations  and  Notices  to  June  30.  1909.  Argus  Pub- 
lishing Co.,  Capetown. 

8.  British  Bechuanaland,  Transkei,  Tembuland,  Pondoland. 

[Proclamations  applying  specified  Cape  Colony  Statutes  are  to.  be  found  noted  in  the 
collected  edition  of  the  Statutes  of  the  Cape  of  Good  Hope.] 

II.  Reports,  Digests  and  Periodicals. 

A.  Union  of  South  Africa. 
Reports. 

The  law  reports  of  the  several  Colonies,  now  provinces,  continue  to  appear  for  1910.  Of 
these  the  Natal  Law  Reports  will  be  continued  in  1911 — 1912.  Buchanan's  Appeal  Court 
Reports  (Cape)  now  record  the  Decisions  of  the  Supreme  Court  of  South  Africa,  and  are 
cited  as  Buch.     A.  C.  Rep. 


Name. 

No.  of 
Vols. 

Period. 

Method  of 
Citation. 

Various 

The  South  African  Law  Reports 

Appellate  Division 

1910— 

A.  D. 

Cape  Provincial  Division 

1910— 

C.  P.  D. 

Eastern  Districts  Local  Division 

1910— 

E.  D.  L.  D. 

Griqualand  West  Local  Division 

1910— 

G.  L.  D. 

Transvaal  Provincial  Division 

1910— 

T.  P.D. 

Witwatersrand  Local  Division 

1910— 

W.  L.  D. 

Orange  Free  State  Provincial  Division 

1910— 

0.  P.  D. 

Natal  Provincial  Division 

1910— 

N.  P.  D. 
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Periodicals. 
The  Union  Law  Review,  quarterly.    1910 — 
The  South  African  Law  Journal,  quarterly.     1884 — 

B.  Reports,  Digests  and  Periodicals  of  the  Several  Colonies  etc. 

1.  Cape. 
Reports. 


Name. 

No.  of 
Vols. 

Period. 

Method  of 
Citation. 

Menzies,  Hon.  W., 

Cases  decided  in  the  Supreme  Court  of 

the  Cape  of  Good  Hope 

3 

1828—1849 

M. 

Menzies,  Hon  W.  1 
Buchanan,  James  J 

Index  and  Digest  of  Cases  decided 
in  the  Supreme  Court  of  the  Cape 
of  Good  Hope  by  Menzies,  Hon.  W., 
compiled     by     James     Buchanan, 
Capetown,  1892 

3 

Searle,  M.  W. 

Cases  decided  in  the  Supreme  Court 

of  the  Cape  of  Good  Hope 

5 

1850—1867 

S. 

Watermeyer,  E.  B. 

Cases    determined    in    the    Supreme 

Court  of  the  Cape  of  Good  Hope 

1 

1857 

W. 

Roscoe,  E.  S. 

Cases  decided  in  the  Supreme  Court 

of  the  Cape  of  Good  Hope 

3 

1861—1867 
1871—1872 
1877—1878 

R. 

Buchanan  (James 

Cases  decided  in  the  Supreme  Court 

and  E.  J.) 

of  the  Cape  of  Good  Hope 

9 

1868—1879 

Buoh. 

Foord,  A.  J. 

Cases  decided  in  the  Supreme  Court 

of  the  Cape  of  Good  Hope 

1 

1880 

F. 

Juta  and  others 

Cases  decided  in  the  Supreme  Court 

of  the  Cape  of  Good  Hope 

27 

1880—1910 

S.C. 

Buchanan  (James 

Cases  decided  in  the  Court  of  Appeal 

3 

1880—1886 

Buch.  A.  C. 

&  E.  J.  &  D.  M.) 

of  the  Cape  of  Good  Hope. 

1904—1909 

Russell,  A.  F.  &  Stu- 

Cases decided  in  the  Court  of  Appeal 

art,  W.  H. 

of  the  Cape  of  Good  Hope 

1 

1909—1910 

Juta  A.  C. 

Buchanan,  E.  J. 

Cases  decided  in  the  Eastern  Districts' 

and  others 

Court  of  the  Cape  of  Good  Hope 

24 

1880—1910 

E.  D.  C. 

Laurence,  P.  M. 

Reports  of  the  High  Court  of  Griqua- 

and  others 

land  West 

9 

1882—1904 

H.  C.  or 
H.  C.  G. 

"Cape   Times" 

Law   Reports   of   all    Cases    decided 
in  the  Supreme  Court  of  the  Cape 

of  Good  Hope 

20 

1891—1910 

C.  T.  R. 

Digests. 

Searle,  M.  W.  and  Jones,  Howel:  Consolidated  Digest  of  Reported  Cases  in  the  Courts  of 
the  Colony  of  the  Cape  of  Good  Hope  to  the  end  of  1895. 

Searle  and  Jouliert,  J.  A. :  A  Supplementary  Consohdated  Digest  of  Reported  Cases  in  the 
Courts  of  the  Colony  of  the  Cape  of  Good  Hope,  1896  to  1904. 

Lawrence,  P.  M.:  Griqualand  High  Courts  Reports  Digest.    1882 — 1889. 

Webb,  E.  E. :  A  Digest  of  Decisions  and  Dicta  in  Civil  Cases  heard  in  the  Supreme  Court, 
Cape  Colony  from  1850  to  1900  inclusive.  East  London.    1907. 

Digest  of  the  Cape  Law  Journal  vols.  1  to  17  edited  by  W.  H.  Somerset  Bell.  Containing 
most  of  the  Decisions  of  the  Superior  Courts  of  South  Africa  for  the  seventeen  years  1884 — 1900 
with  cross  references  to  all  other  recognized  law  reports  of  South  African  Courts. 

Bisset,  Murray  and  Smith,  P.  F. :  The  Digest  of  South  African  Case  Law  containing  the 
Reported  Decisions  of  the  Supreme  Courts  to  the  end  of  1905.  Cape  Town.  1900.  2  vols, 
and  index  vol.    Supplement,  1906 — 1908,  1  vol. 

Cape  Times  Law  Reports  Digest  of  Cases  (vols.  1 — 16).    Cape  Town.    1908. 

Periodicals. 
The  Cape  Law  Journal  and  South  African  Law  Journal,  quarterly.    1884 — 
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2.  Natal. 
Reports. 


Phipson,  T. 
Finnemore,  R.  I. 


Moroom,  W.  B. 

Fiimemore,  R.  I. 
Finnemore  and 
others 


Name. 


Digest  of  Natal  Reports 

Notes  and  Digest  of  the  Principal  De- 
cisions of  the  Supreme  Court  of  the 
Colony  of  Natal 

Reports 

Natal  Law  Reports 

Natal  Law  Reports,  Supreme  Court, 

New  Series 


No.  of 
Vols. 


5 
6 

6 

31 


Period. 


1858—1859 

1860—1867 
1867—1872 

1873—1879 

1879—1910 


Method  of 
Citation. 


Phip. 

P.  N.  D. 
N.  L.  R. 
(0.  S.) 

N.  L.  R. 


Digests. 

Broome,  W.:  Digest  of  the  Natal  Law  Reports  vol.  1,  1858  to  December,  1893,  vol.  2,  1894 
to  1901.    Pietermaritzburg. 

Bisset  and  Smith:  The  Digest  of  South  African  Case  Law. 

Periodicals. 

Natal  Law  Quarterly,  1902—1908,  5  vols.    Natal  Law  Journal,  1905—1907,  3  vols.    Natal 
Law  Magazine,  1908—1909,  2  vols. 

3.  Transvaal. 

Reports. 


Name. 

No.  of 
Vols. 

Period. 

Method  of 
Citation. 

Kotze,  J.  G. 

Cases  decided  in  the  High  Court  of 

the  Transvaal  Province 

1 

June  1877 
to  June  1881 

K. 

Kotz6,  Barber  and 

Reports  of  Cases  decided  in  the  Su- 

Maofadyen 

preme  Court  of  the  South  African 

RepubUc 

4 

1881—1892 

S.  A.  R. 

Hertzog,  J.  B.  M. 

Rapporten  van  Zaken  beslist  door  het 

Hooggerechtshof  derZ.  A.  Republiek 

1 

1893 

H. 

Hertzog,  J.  B.  M. 

Cases  decided  in  the  High  Court  of 
the  South  African  Republic  as  re- 
ported by  J.  B.  M.  Hertzog  trans- 
lated by  J.  W.  S.  Leonard  and  re- 

vised by  J.  G.  Kotz6 

1 

1893 

H. 

Official 

Officieele  Rapporten  van  het  Hooge- 
gerechtshof    der    Z.  A.  Repubhek, 

Pretoria. 

4 

1894—1897 

Webber,  W.  S.  and 

Official  Reports  of  the  High  Court  of 

Kotz^,  J.  G. 

the  South  African  Republic  trans- 
lated into  EngUsh  by  W.  S.  Webber 

and  J.  G.  Kotze 

4 

1894—1897 

0.  R. 

De  Kort6,  B. 

Reports  of  Cases  decided  ia  the  High 

Court  of  the  South  African  Republic 

1 

1898 

DeK. 

Duxbury,  W.  S. 

A  Complete  Record  of  all  cases  de- 
cided in  the  High  Court  of  Justice 

of  the  South  African  Republic 

1 

1895 

D. 

Various 

Transvaal  Law  Reports. 

Cases  decided  in  the  Witwatersrand 

High  Court. 

9 

1902—1910 

T.  H. 

Cases  decided  in  the  Supreme  Court . 

9 

1902—1910 

T.  S. 

"Transvaal  Leader" 

Law  Reports 

2 

1909 

Digests. 

van  Hoytema,  J.  P.  R-  and  Raphaely,  S.:  Digest  of  Law  Reports  of  the  late  South 
African  Republic,  including  Cases  decided  during  the  British  occupation  prior  to  1881,  for 
the  period  1877  to  1899.   Grahamstown,  1906. 

Wentzel,  C.  A. ;  Digest  of  Reported  Cases  in  the  High  Court  of  the  Transvaal  1877  to 
1897.  Capetown. 
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4.  Orange  Free  State. 
Reports. 


Name. 

No.  of 
Vols. 

Period. 

Method  of 
Citation. 

De  Villiers, 

Reports  of  Cases  decided  in  the  High 

Albertus  P. 

Court  of  the  Orange   Free  State; 
edited  by  John  N.  Eagle  (Phillip- 

polis,  1879) 

1 

1874—1876 

Official 

Zaken  beslist  in  het  Hooge  Gerechts- 

hof  van  den  Oranje  Vrij   Staat 

5 

1879—1883 

0.  F.  S. 

GregorowBki 

Zaken  besUat  in  het  Hoog  Gerechts- 

hof  van  den  Oranje  Vrij  Staat 

2 

1883—1887 

G. 

Various 

Orange  River  Colony  Law  Reports  of 

Cases  decided  ia  the  High  Court 

8 

1903—1910 

0.  R.  C. 

5.  Southern  Rhodesia. 
Reports. 
Burns-Begg.  R.     Reports  of   Cases  decided  in  the  High  Court   of  Southern  Rhodesia. 
Vol.  I,  Part  1.     Edinburgh,  1899. 

Reports  of  the  Rhodesian  High  Court,  commencing  1911,   will  be  published  by  Juta 
&  Co.,  Capetown. 


in.  Bibliography. 


Text-Books  and  other  Juristic  Works. 

The  books  referable  to  this  head  fall  into  three  groups  I  Roman,  II  Dutch,  III  South- 
African.  The  first  two  include  all  such  works  as  may  properly  be  cited  as  evidence  of  the  old 
Roman-Dutch  Law.  They  include  the  entire  Bibliography  of  the  ancient  and  modem  Roman 
Law.  Besides  text-books  the  second  group  comprises  Collections  of  Decisions  and  Collections 
of  Opinions  delivered  by  eminent  jurists.  Out  of  this  mass  of  hterature  a  small  selection  is  made 
in  the  following  list.  Under  group  II  the  arrangement  is  alphabetical.  Translations  are  noted 
under  the  name  of  the  original  authors.  First  editions  are  expressly  indicated.  In  other  cases 
the  best  edition  has  so  far  as  possible  been  given,  but  the  dates  annexed  to  the  works  cited  are 
in  many  cases  of  no  special  significance ;  otten  they  indicate  merely  one  of  several  editions.  Many 
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Morice,  G.  T.:  English  and  Roman-Dutch  Law. 

Buchanan,  E.  J.-.  Decisions  in  Insolvency. 

De  Villjers,  Melius:  The  Roman  and  Roman-Dutch  Law  of  Injuries,  with  a  Translation 
of  Voet,  Book  47. 

Evans,  Morgan:  The  Transvaal  and  Cape  Law  of  Bills  of  Exchange,  Banks  and  Negotiable 
Securities. 

Juta,  Sir  Henry:  A  Selection  of  Leading  Cases  for  the  use  of  Students  and  the  Profession 
generally,  with  notes.  Pt.  I.  Sale  and  Lease.  Pt.  II.  Wills.  Pt.  HI.  Magistrates'  Courts.  Pt.  IV 
Water  Rights. 

Maasdorp,  Sir  A.  F.  S.:  The  Institutes  of  Cape  Law.    4  vols.   8°.    Capetown,    1903—9. 

van  Zyl,  C.  J. :  The  Judicial  Practice  of  the  Colony  of  the  Cape  of  Good  Hope  and  of  South 
Africa  generally. 

Delany,  E.  P.  and  Button,  E.  C.  F.:  Leading  Cases  on  van  der  Linden,  2nd  Edition,  1907. 

Pyemont,  L.  O.  P.:  Company  Law  of  the  Cape  and  other  South  African  Colonies.  Cape- 
town.   1906.    8°.  and  Company  Law  of  the  Transvaal,    1909.    8°. 

Roos,  T.  J.  and  Reitz,  H.:  Principles  of  Roman-Dutch  Law.    Capetown.    1908. 

Jenes  P.  S.  T.  &  Ingram  C.  J.  Leading  Cases  on  South  African  Law,  Part  I  Persons; 
Capetown,  1910,  8°. 


IV.  Constitution  of  the  Courts  and  Procedure. 


The  Judicial  System. 

The  Judicial  System  comprises  (1)  a  Supreme  Court  (consisting  of  an  Appel- 
late Court,  four  Provincial  Divisions,  three  Local  Courts  and  several  Circuit  Courts) ; 
2.  Courts  of  Inferior  Jurisdiction  viz:  Magistrates'  Courts,  and  (in  Cape  Colony) 
Water  Courts. 

I.  Supreme  Court. 
South  Africa  Act   (Imp.)    1909  c.  9. 


Part  VI.    The  Supreme  Court  of  South  Africa. 

Constitution  of  Supreme  Court.  95.  There  shall  be  a  Supreme  Court  of  South 
Africa  consisting  of  a  Chief  Justice  of  South  Africa,  the  ordinary  judges  of  appeal, 
and  the  other  judges  of  the  several  divisions  of  the  Supreme  Court  of  South  Airica 
in  the  provinces. 
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Appellate  Division  of  Supreme  Court.  96.  There  shall  he  an  Appellate  Division 
of  the  Supreme  Court  of  South  Africa,  consisting  of  the  Chief  Justice  of  South 
Africa,  two  ordinary  judges  of  appeal,  and  two  additional  judges  of  appeal. 
Such  additional  judges  of  appeal  shall  be  assigned  by  the  Governor- Greneral 
in  Council  to  the  Appellate  Division  from  any  of  the  provincial  or  local  divisions 
of  the  Supreme  Court  of  South  Africa,  but  shall  continue  to  perform  their  duties 
as  judges  of  their  respective  divisions  when  their  attendance  is  not  required  in  the 
Appellate  Division. 

Filling  of  temporary  vacancies  in  Appellate  Division.  97.  The  Governor- General 
in  Council  may,  during  the  absence,  ULness,  or  other  incapacity  of  the  Chief  Justice 
of  South  Africa,  or  of  any  ordinary  or  additional  judge  of  appeal,  appoint  any  other 
judge  of  the  Supreme  Court  of  South  Africa  to  act  temporarily  as  such  chief  justice, 
ordinary  judge  of  appeal,  or  additional  judge  of  appeal,  as  the  case  may  be. 

Constitution  of  provincial  and  local  divisions  of  Supreme  Court.  98.  (1)  The 
several  supreme  courts  of  the  Cape  of  Grood  Hope,  Natal,  and  the  Transvaal,  and  the 
High  Court  of  the  Orange  River  Colony  shall,  on  the  estabUshment  of  the  Union,  be- 
come provincial  divisions  of  the  Supreme  Court  of  South  Africa  within  their  respective 
provinces,  and  shall  each  be  presided  over  by  a  judge-president.  (2)  The  court  of  the 
eastern  districts  of  the  Cape  of  Good  Hope,  the  High  Court  of  Griqualand,  the  High 
Court  of  Witwatersrand,  and  the  several  circuit  courts,  shall  become  local  divisions 
of  the  Supreme  Court  of  South  Africa  within  the  respective  areas  of  their  jurisdic- 
tion as  existing  at  the  establishment  of  the  Union.  (3)  The  said  provincial  and  local 
divisions,  referred  to  in  this  Act  as  superior  courts,  shall,  in  addition  to  any  original 
jurisdiction  exercised  by  the  corresponding  courts  of  the  Colonies  at  the  establish- 
ment of  the  Union,  have  jurisdiction  in  all  matters:  a)  in  which  the  Government 
of  the  Union  or  a  person  suing  or  being  sued  on  behalf  of  such  Government  is  a  party ; 
b)  in  which  the  validity  of  any  provincial  ordinance  shall  come  into  question. 
(4)  Unless  and  untU  Parliament  shall  otherwise  provide,  the  said  superior  courts 
shall  mutatis  mutandis  have  the  same  jurisdiction  in  matters  affectmg  the  validity 
of  elections  of  members  of  the  House  of  Assembly  and  provincial  coxmcils  as  the 
corresponding  courts  of  the  Colonies  have  at  the  estabUshment  of  the  Union  in  re- 
gard to  parliamentary  elections  in  such  Colonies  respectively. 

Continuation  in  office  of  existing  judges.  99.  All  judges  of  the  supreme  courts  of 
the  Colonies,  including  the  High  Court  of  the  Orange  River  Colony,  holding  office 
at  the  estabHshment  of  the  Union,  shall  on  such  establishment  become  judges  of  the 
Supreme  Com't  of  South  Africa,  assigned  to  the  divisions  of  the  Supreme  Court 
in  the  respective  provinces,  and  shall  retain  all  such  rights  in  regard  to  salaries 
and  pensions  as  they  may  possess  at  the  estabhshment  of  the  Union.  The  Chief 
Justices  of  the  Colonies  holding  office  at  the  estabhshment  of  the  Union  shall  on 
such  establishment  become  the  Judges-President  of  the  divisions  of  the  Supreme 
Court  in  the  respective  provinces,  but  shall  so  long  as  they  hold  that  office  retain 
the  title  of  Chief  Justice  of  their  respective  provinces. 

Appointment  and  remuneration  of  judges.  100.  The  Chief  Justice  of  South  Africa, 
the  ordinary  judges  of  appeal,  and  all  other  judges  of  the  Supreme  Court  of  South 
Africa  to  be  appointed  after  the  estabhshment  of  the  Union,  shall  be  appointed 
by  the  Governor- General  in  Council,  and  shall  receive  such  remuneration  as  Par- 
liament shall  prescribe,  and  their  remuneration  shall  not  be  diminished  during  their 
continuance  in  office. 

Tenure  of  office  by  judges.  101.  The  Chief  Justice  of  South  Africa  and  other 
judges  of  the  Supreme  Court  of  South  Africa  shall  not  be  removed  from  office  except 
by  the  Governor- General  in  Council  on  an  address  from  both  Houses  of  ParUament 
in  the  same  session  praying  for  such  removal  on  the  ground  of  misbehaviour  or 
incapacity. 

Reduction  in  number  of  judges.  102.  Upon  any  vacancy  occurring  in  any  di- 
vision of  the  Supreme  Court  of  South  Africa,  other  than  the  Appellate  Division,  the 
Governor- General  in  Council  may,  in  case  he  shall  consider  that  the  number  of 
judges  of  such  court  may  with  advantage  to  the  pubUc  interests  be  reduced,  postpone 
filling  the  vacancy  until  Parliament  shall  have  determined  whether  such  reduction 
shall  take  place. 

Appeals  to  Appellate  Division.  103.  In  every  civil  case  in  which,  according  to  the 
law  in  force  at  the  estabhshment  of  the  Union,  an  appeal  might  have  been  made  to 
the  Supreme  Court  of  any  of  the  Colonies  from  a  superior  court  in  any  of  the  Colo- 
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nies,  or  from  the  High  Court  of  Southern  Rhodesia,  the  appeal  shall  be  made  only  to 
the  Appellate  Division,  except  in  cases  of  orders  or  judgments  given  by  a  single  judge, 
upon  applications  by  way  of  motion  or  petition  or  on  summons  for  provisional 
sentence  or  judgments  as  to  costs  only,  which  by  law  are  left  to  the  discretion  of  the 
court.  The  appeal  from  any  such  orders  or  judgments,  as  well  as  any  appeal  in  cri- 
minal cases  from  any  such  superior  court,  or  the  special  reference  by  any  such  court 
of  any  point  of  law  in  a  criminal  case,  shall  be  made  to  the  provincial  division  corre- 
sponding to  the  court  which  before  the  establishment  of  the  Union  would  have  had 
jurisdiction  in  the  matter.  There  shall  be  no  further  appeal  against  any  judgment 
given  on  appeal  by  such  provincial  division  except  to  the  Appellate  Division,  and 
then  only  if  the  Appellate  Division  shaU  have  given  special  leave  to  appeal. 

Existing  appeals.  104.  In  every  case,  civil  or  criminal,  in  which  at  the  estabhsh- 
ment  of  the  Union  an  appeal  might  have  been  made  from  the  Supreme  Court  of  any 
of  the  Colonies  or  from  the  High  Court  of  tlie  Orange  River  Colony  to  the  King  in 
Council,  the  appeal  shaU  be  made  only  to  the  Appellate  Division:  Provided  that 
the  right  of  appeal  in  any  civU  suit  shall  not  be  Umited  by  reason  only  of  the  value 
of  the  matter  in  dispute  or  the  amount  claimed  or  awarded  in  such  suit  (see  Act. 
No.  1,  1911,  s.  3,  below). 

Appeals  from  inferior  courts  to  provincial  divisions.  105.  In  every  case,  civil  or 
criminal,  in  which  at  the  establishment  of  the  Union  an  appeal  might  have  been  made 
from  a  court  of  a  resident  magistrate  or  other  inferior  court  to  a  superior  court  in  any 
of  the  Colonies,  the  appeal  shall  be  made  to  the  corresponding  division  of  the  Supreme 
Court  of  South  Africa;  but  there  shall  be  no  further  appeal  against  any  judgment 
given  on  appeal  by  such  division  except  to  the  Appellate  Division,  and  then  only 
if  the  Appellate  Division  shall  have  given  special  leave  to  appeal. 

Provisions  as  to  appeals  to  the  King  in  Council.  106.  There  shall  be  no  appeal 
from  the  Supreme  Court  of  South  Africa  or  from  any  division  thereof  to  the  King  in 
Council,  but  nothing  herein  contained  shall  be  construed  to  impair  any  right  which 
the  King  in  Council  may  be  pleased  to  exercise  to  grant  special  leave  to  appeal 
from  the  Appellate  Division  to  the  King  in  Council.  Parliament  may  make  laws 
limiting  the  matters  in  respect  of  which  such  special  leave  may  be  asked,  but  Bills 
containing  any  such  limitation  shall  be  reserved  by  the  Governor- General  for  the 
signification  of  His  Majesty's  pleasure:  Provided  that  nothing  in  this  section  shall 
affect  any  right  of  appeal  to  His  Majesty  in  Council  from  any  judgment  given  by 
the  Appellate  Division  of  the  Supreme  Court  under  or  in  virtue  of  the  Colonial  Courts 
of  Admiralty  Act,  1890. 

Rules  of  procedure  in  Appellate  Division.  107.  The  Chief  Justice  of  South  Africa 
and  the  ordinary  judges  of  appeal  may,  subject  to  the  approval  of  the  Governor- 
General  in  Council,  make  rules  for  the  conduct  of  the  proceedings  of  the  Appellate 
Division  and  prescribing  the  time  and  maimer  of  making  appeals  thereto.  Until 
such  rules  shall  have  been  promulgated,  the  rules  in  force  in  the  Supreme  Court 
of  the  Cape  of  Good  Hope  at  the  establishment  of  the  Union  shall  mutatis  mutandis 
apply. 

Rules  of  procedure  in  provincial  and  local  divisions.  108.  The  Chief  Justice  and 
other  judges  of  the  Supreme  Court  of  South  Africa  may,  subject  to  the  approval  of 
the  Governor- General  in  Council,  frame  rules  for  the  conduct  of  the  proceedings  of  the 
several  provincial  and  local  divisions.  Until  such  rules  shaU  have  been  promulgated 
the  rules  in  force  at  the  establishment  of  the  Union  in  the  respective  courts  which 
become  divisions  of  the  Supreme  Court  of  South  Africa  shall  continue  to  apply  therein. 

Place  of  sittings  of  Appellate  Division.  109.  The  Appellate  Division  shall  sit  in 
Bloemfontein,  but  may  from  time  to  time  for  the  convenience  of  suitors  hold  its 
sittings  at  other  places  within  the  Union. 

Quorum  for  hearing  appeals.  110.  On  the  hearing  of  appeals  from  a  court 
consisting  of  two  or  more  judges,  five  judges  of  the  Appellate  Division  shall  form  a 
quorum,  but,  on  the  hearing  of  appeals  from  a  single  judge,  three  judges  of  the 
Appellate  Division  shall  form  a  quorum.  No  judge  shall  take  part  in  the  hearing  of 
any  appeal  against  the  judgment  given  in  a  case  heard  before  him. 

Jurisdiction  of  Appellate  Division.  111.  The  process  of  the  Appellate  Division 
shall  run  throughout  the  Union,  and  aU  its  judgments  or  orders  shall  have  full  force 
and  effect  in  every  province,  and  shaU  be  executed  in  like  manner  as  if  they  were 
original  judgments  or  orders  of  the  provincial  division  of  the  Supreme  Court  of 
South  Africa  ia  such  province. 
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Execution  of  processes  of  provincial  divisions.  112.  The  registrar  of  every  pro- 
vincial division  of  the  Supreme  Court  of  South  Africa,  if  thereto  requested  by  any 
party  in  whose  favour  any  judgment  or  order  has  been  given  or  made  by  any  other 
division,  shall,  upon  the  deposit  with  him  of  an  authenticated  copy  of  such  judgment 
or  order  and  on  proof  that  the  same  remains  unsatisfied,  issue  a  writ  or  other  process 
for  the  execution  of  such  judgment  or  order,  and  thereupon  such  writ  or  other  process 
shall  be  executed  in  like  manner  as  if  it  had  been  originally  issued  from  the  division 
of  which  he  is  registrar. 

Transfer  of  suits  from  one  provincial  or  local  division  to  another.  113.  Any  pro- 
vincial or  local  division  of  the  Supreme  Court  of  South  Africa  to  which  it  may  be 
made  to  appear  that  any  civil  suit  pending  therein  may  be  more  conveniently  or  fitly 
heard  or  determined  in  another  division  may  order  the  same  to  be  removed  to  such 
other  division,  and  thereupon  such  last-mentioned  division  may  proceed  with  such 
suit  in  like  maimer  as  if  it  had  been  originally  commenced  therein. 

Registrar  and.  officers  of  Appellate  Division.  Advocates  and  attorneys.  114.  The 
Governor- General  in  Council  may  appoint  a  registrar  of  the  Appellate  Division  and 
such  other  officers  thereof  as  shall  be  required  for  the  proper  dispatch  of  the  busi- 
ness thereof.  115. 1.  The  laws  regulating  the  admission  of  advocates  and  attorneys  to 
practise  before  any  superior  court  of  any  of  the  Colonies  shall  mutatis  mutandis 
apply  to  the  admission  of  advocates  and  attorneys  to  practise  in  the  corresponding 
division  of  the  Supreme  Court  of  South  Africa.  2.  All  advocates  and  attorneys 
entitled  at  the  estabHshment  of  the  Union  to  practise  in  any  superior  court  of 
any  of  the  Colonies  shall  be  entitled  to  practise  as  such  in  the  corresponding 
division  of  the  Supreme  Court  of  South  Africa.  3.  AU  advocates  and  attorneys 
entitled  to  practise  before  any  provincial  division  of  the  Supreme  Court  of  South 
Africa  shall  be  entitled  to  practise  before  the  Appellate  Division. 

Jurisdiction  of  the  Supreme  Court  of  South  Africa. 

The  scope  of  the  jurisdiction  of  the  Supreme  Court  except  in  so  far  as  it  is  defined 
in  the  provisions  of  the  Imperial  Act  above  cited,  is  determined  by  the  jurisdiction 
exercised  by  the  Supreme  Courts  of  the  several  Colonies  now  combined  in  the  Union 
of  South  Africa.  Thus,  in  the  Colony  of  the  Cape  of  Good  Hope  by  the  Charter  of 
Justice  of  the  4th  of  May  1832,  which  took  effect  in  the  Colony  from  the  1st  of  March 
1834,  the  Supreme  Court  had  cognizance  of  all  pleas  and  jurisdiction  in  all  causes, 
whether  civil,  criminal  or  mixed,  arising  within  the  said  Colony,  with  jurisdiction 
over  all  persons  residing  and  being  within  the  Colony  (Charter  of  Justice  §  30).  In 
Natal  an  equallv  wide  jurisdiction  was  vested  in  the  Supreme  Court  of  the  Colony 
by  the  Consolidating  Act,  No.  39  of  1896  §  5;  but  a  later  Act  No.  49  of  1898  consti- 
tutes a  Native  High  Court  and  vests  in  it  the  cognizance  of  "Native  Cases"  (see 
§§  5  and  26;  see  also  Act  No.  30  of  1910).  The  same  general  jurisdiction  belonged 
to  the  Supreme  Court  of  the  Transvaal  (Prool.  14  of  1902  §  16,  and  Ord.  10  of  1893 
§  1)  and  to  the  High  Court  of  the  Orange  River  Colony  (Ord.  No.  4  of  1902  §  3). 
The  competence  of  the  Supreme  Court  of  South  Africa  extends  therefore  to  all 
causes  criminal  and  civil  (under  the  latter  being  included  matrimonial,  administra- 
tion and  insolvency  actions).  Through  its  Provincial  and  Local  Divisions  it  exer- 
cises an  original  jurisdiction  in  causes  of  every  kind  and  also  reviews  the  proceedings 
of  and  hears  appeals  from  Inferior  Courts.  (For  a  discussion  of  the  review  juris- 
diction of  the  Transvaal  Supreme  Court  see  Johannesburg  Consolidated  Investment 
Co.  V.  Joh.  Town  Council  1903  T.  S.  111).  Appeals  from  the  Provincial  and  Local 
Divisions  lie  to  the  Appellate  Division,  subject  however  to  the  provisions  of  the 
South  Africa  Act  1909  §  103,  and  of  the  Union  of  S.  A.  Act  No.  1  of  1911,  §  6.  The 
effect  of  the  Colonial  Courts  of  Admiralty  Act  1890  (Imp.)  §  2  is  to  constitute  the 
Provincial  Divisions  Courts  of  Admiralty  for  the  purposes  of  the  Act. 

Circuit  Courts.  Cape  Colony  is  divided  by  the  Charter  of  Justice  of  1832  §  37 
into  Circuit  Districts,  and  provision  is  made  for  the  holding  of  Circuit  Courts  before 
Judges  of  the  Supreme  Court  at  least  twice  a  year  (ibid.  §  38).  Criminal  cases  are 
heard  before  a  judge  and  jury  of  nine  (§  34),  civil  cases  are  usually  heard  by  a  judge 
alone.  Where,  however,  the  amount  at  issue  exceeds  £100  either  party  is, 
entitled  to  a  jury  trial.  Act  No.  23  of  1891  (Cape).  Similar  provisions  exist  in 
the  other  Colonies.  Each  Circuit  Court  exercises  Supreme  Court  jurisdiction  within 
its  district.    Imp.  §  98  (2)  supra. 
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Appeals  to  the  Privy  Council.  Except  in  Admiralty  matters  (Colonial  Courts 
of  Admiralty  Act  1890,  §  6)  no  appeal  lies  as  of  right  to  the  King  in  Council.  South 
Africa  Act  1909,  §  106. 

Union  of  South  Africa  Act  No,  i,  191 1. 

To  amend  the  law  rdaiing  to  the  Jurisdiction  artd  Procedure  of  the  Appellate  Division 
of  the  Supreme  Court  of  South  Africa. 


1.  The  Appellate  Division  of  the  Supreme  Court  of  South  Africa  shall  have 
power  and  jurisdiction  to  grant  special  leave  to  appeal  against  any  judgment  given 
or  order  made  by  the  full  Native  High  Court  of  Natal  under  section  21  of  the  Courts 
Act,  1898,  of  the  Province  of  Natal  (Act  No.  49  of  1898)  or  under  any  other  law 
of  that  Province  and,  if  special  leave  be  so  granted,  the  Appellate  Division  shall 
have  power  and  jurisdiction  to  set  aside  or  amend  any  such  judgment  or  order. 
2.  In  every  case  in  which  an  appeal  is  made  to  the  Appellate  Division  against  the 
judgment  of  any  Superior  Court  in  the  Union,  or  of  the  Native  High  Court  of  Natal, 
the  reasons  given  by  the  judges  of  any  such  Court  or  by  any  of  them  for  or  against 
such  judgment  shall  be  communicated  in  writing  by  the  judge  or  judges  to  the  Re- 
gistrar of  the  Court  appealed  from,  for  transmission  to  the  Registrar  of  the  Appellate 
Division.  3.  Notwithstanding  anything  to  the  contrary  in  any  law  contained,  the 
following  provisions  shall  apply  to  all  appeals  against  a  judgment  or  order  of  a  Su- 
perior Court  to  the  Appellate  Division  of  the  Supreme  Court  of  South  Africa  and  to 
all  appeals  from  the  judgment  or  order  of  a  single  judge  to  any  Provincial  Division 
of  the  said  Court  in  terms  of  section  103  of  the  South  Africa  Act,  1909 :  a)  The  right 
of  appeal  shaU  not  be  limited,  by  reason  only  of  the  value  of  the  matter  in  dispute 
or  the  amount  claimed  or  awarded  in  the  suit;  b)  No  judgment  or  order  made  by 
consent,  or  as  to  costs  only  which  by  law  are  left  to  the  discretion  of  the  Court,  and 
no  interlocutory  order,  shall  be  subject  to  appeal  save  by  leave  of  the  Court  or  judge 
making  the  order.  4.  On  the  hearing  of  any  appeal,  the  Appellate  Division  shall 
have  power  to  remit  the  case  to  the  court  appealed  from  for  further  hearing,  with 
such  instructions  as  regards  the  taking  of  further  evidence  or  otherwise  as  may 
be  deemed  necessary,  and  shall  have  fuU  powers  of  amendment,  and  also  power 
to  receive  further  evidence  on  questions  of  fact,  either  oraUy  or  by  deposition  before 
a  Commissioner,  and  may  give  any  judgment  or  make  any  order  which  the  case 
may  require :  Provided  that  in  exercising  the  power  to  receive  such  further  evi- 
dence the  Appellate  Division  shall  make  such  order  as  wiU  secure  an  opportunity 
to  the  parties  to  the  proceedings  to  appear  for  the  purpose  of  examining  every 
witness  whose  evidence  shall  be  so  received.  5.  Notwithstanding  anything  in  section 
103  of  the  South  Africa  Act,  1909,  contained,  if  in  the  cases  specially  excepted 
therein  the  parties  to  any  civil  proceeding  or  the  prosecutor  and  accused  in  criminal 
proceedings  lodge  with  the  Registrar  of  the  Court  appealed  from  notice  in 
writing  of  their  consent,  the  Appellate  Division  shaU  have  jurisdiction  to  hear 
and  determine  an  appeal  in  those  cases  without  any  intermediate  appeal  having 
first  been  heard  and  determined  by  the  Provincial  Division  which  would  under 
the  said  section  otherwise  have  jurisdiction  to  hear  the  appeal,  provided  the 
appellant  has  immediately  after  the  said  notice  has  been  so  lodged  given  notice 
of  the  appeal  to  the  Registrar  of  the  Appellate  Division.  Thereafter  the  appeal  shall 
proceed  in  manner  provided  in  the  Rules  of  the  Appellate  Division.  Any  special 
reference  mentioned  in  the  said  section  shall,  for  the  purposes  of  this  section,  be  deem- 
ed to  be  an  appeal.  6.  Anything  to  the  contrary  notwithstanding  in  Part  VI  of 
the  South  Africa  Act,  1909,  contained,  during  any  period  which  may  be  fixed  by 
any  Rule  of  Court  as  a  vacation  of  the  Appellate  Division,  one  judge  thereof  shall 
have  power  and  jurisdiction  to  hear  and  determine  applications  for  special  leave 
to  appeal  or  for  leave  to  proceed  in  forma  pauperis  or  for  any  interlocutory  order. 
7.  This  Act  may  be  cited  for  all  purposes  as  the  Appellate  Division  Further  Juris- 
diction Act,  1911. 
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Order  in  Council,  4th  March  191 1, 

promulgated  in  the  Union  Gazette  9th  May  1911. 

Whereas  by  the  South  Africa  Act,  1909  (9  Edward  VII.  cap.  9),  it  is  among 
other  things  enacted  that  there  shall  be  no  Appeal  from  the  Supreme  Court  of  South 
Africa  or  from  any  division  thereof  to  the  Ring  in  Council,  but  that  nothing  therein 
contained  shall  be  construed  to  impair  any  right  which  the  King  in  Council  may  be 
pleased  to  exercise  to  grant  special  leave  to  appeal  from  the  Appellate  Division  to 
the  Eang  in  Council. 

And  whereas  it  is  desirable,  with  a  view  to  promoting  uniformity  in  the  practice 
and  procedure  in  Appeals  to  His  Majesty  in  CouncU  that  provision  should  be  made  for 
regulating  the  manner  in  which  the  proceedings  in  the  case  of  Appeals  by  such  special 
leave  shall  be  conducted. 

It  is  hereby  ordered  by  the  Bang's  Most  Excellent  Majesty,  by  and  with  the 
advice  of  the  Privy  Council,  that  the  rules  hereinafter  set  out  shall  regulate  Appeals 
from  the  Appellate  Division  of  the  Supreme  Court  of  South  Africa  to  His  Majesty 
in  Council. 

1.  In  these  rules  unless  the  context  otherwise  requires  "appeal"  means  appeal 
to  His  Majesty  in  Council;  "His  Majesty"  includes  His  Majesty's  heirs  and  succes- 
sors; "judgment"  includes  decree,*  order,  sentence,  or  decision;  "Court"  means  the 
Appellate  Division  of  the  Supreme  Court  of  South  Africa;  "record"  means  the 
aggregate  of  papers  relating  to  an  appeal  (including  the  pleadings,  proceedings, 
evidence,  and  judgments)  proper  to  be  laid  before  l£s  Majesty  in  Council  on  the 
hearing  of  the  Appeal;  "Registrar"  means  the  Registrar  or  other  proper  officer 
having  the  custody  of  the  records  in  the  Court  appealed  from;  "month"  means 
calendar  month;  words  in  the  singular  include  the  plural,  and  words  in  the  plural 
include  the  singular.  ' 

2.  The  preparation  of  the  record  shall  be  subject  to  the  supervision  of  the 
Court,  and  the  parties  may  submit  any  disputed  question  arising  in  connection 
therewith  to  the  decision  of  the  Court,  and  the  Court  shall  give  such  directions  there- 
on as  the  justice  of  the  case  may  require. 

3.  The  Registrar,  as  well  as  the  parties  and  their  legal  agents,  shall  endeavour 
to  exclude  from  the  record  all  documents  (more  particularly  such  as  are  merely 
formal)  that  are  not  relevant  to  the  subject-matter  of  the  appeal,  and,  generally, 
to  reduce  the  bulk  of  the  record  as  far  as  practicable,  taking  special  care  to  avoid 
the  dupHcation  of  documents  and  the  unnecessary  repetition  of  headings  and  other 
merely  formal  parts  of  documents;  but  the  documents  omitted  to  be  copied  or 
printed  shall  be  enumerated  in  a  Ust  to  be  placed  after  the  index  or  at  the  end  of 
the  record. 

4.  Where  in  the  course  of  the  preparation  of  a  record  one  party  objects  to  the 
inclusion  of  a  document  on  the  ground  that  it  is  unnecessary  or  irrelevant,  and  the 
other  party  nevertheless  iasists  upon  its  being  included,  the  record,  as  finally  printed 
(whether  in  South  Africa  or  in  England),  shall,  with  a  view  to  the  subsequent  ad- 
justment of  the  costs  of  and  incidental  to  such  document,  indicate  in  the  index 
of  papers,  or  otherwise,  the  fact  that,  and  the  party  by  whom,  the  inclusion  of  the 
document  was  objected  to. 

5.  The  record  shaU  be  printed  in  accordance  with  the  rules  set  forth  in  the 
schedule  hereto.    It  may  be  so  printed  either  in  South  Africa  or  in  England. 

6.  Where  the  record  is  printed  in  South  Africa  the  Registrar  shall,  at  the  ex- 
pense of  the  appellant,  transmit  to  the  Registrar  of  the  Privy  Council  forty  copies 
of  such  record,  one  of  which  copies  he  shall  certify  to  be  correct  by  signing  his  name 
on,  or  initialing,  every  eighth  page  thereof,  and  by  affixing  thereto  the  seal  of  the 
Court. 

7.  Where  the  record  is  to  be  printed  in  England,  the  Registrar  shall,  at  the 
expense  of  the  appellant,  transmit  to  the  Registrar  of  the  Privy  Council  one  certi- 
fied copy  of  such  record,  together  with  an  index  of  all  the  papers  and  exhibits  in 
the  case.  No  other  certified  copies  of  the  record  shall  be  transmitted  to  the  agents 
in  England  by  or  on  behalf  of  the  parties  to  the  appeal. 

8.  Where  part  of  the  record  is  printed  in  South  Africa  and  part  is  to  be  printed 
in  England,  Rules  6  and  7  shaU,  as  far  as  practicable,  apply  to  such  parts  as  are 
printed  in  South  Africa  and  such  as  are  to  be  printed  in  England  respectively. 
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9.  The  reasons  given  by  the  judge,  or  any  of  the  judges,  for  or  against  any 
judgment  pronounced  in  the  course  of  the  proceedings  out  of  which  the  appeal 
arises,  shall  by  such  judge  or  judges  be  communicated  in  writing  to  the  Registrar,  and 
shall  by  him  be  transmitted  to  the  Registrar  of  the  Privy  Council  at  the  same  time 
when  the  record  is  transmitted. 

10.  Where  at  any  time  between  the  order  granting  special  leave  to  appeal  and 
the  dispatch  of  the  record  to  England  the  record  becomes  defective  by  reason 
of  the  death,  or  change  of  status,  of  a  party  to  the  appeal  the  Court  may,  not- 
withstanding the  order  granting  special  leave  to  appeal,  on  an  appUcation  in 
that  behalf  made  by  any  person  interested,  grant  a  certificate  showing  who,  in 
the  opinion  of  the  Court,  is  the  proper  person  to  be  substituted  or  entered  on 
the  record  in  place  of,  or  in  addition  to,  the  party  who  has  died  or  undergone  a 
change  of  status,  and  the  name  of  such  person  shall  thereupon  be  deemed  to  be  so 
substituted  or  entered  on  the  record  as  aforesaid  without  express  order  of  His  Majesty 
in  Council. 

11.  Where  the  record  subsequently  to  its  dispatch  to  England  becomes  defec- 
tive by  reason  of  the  death,  or  change  of  status,  of  a  party  to  the  appeal,  the  Court 
shall,  upon  an  application  in  that  behaK  made  by  any  person  interested,  cause  a 
certificate  to  be  transmitted  to  the  Registrar  of  the  Privy  Council  showing  who, 
in  the  opinion  of  the  Court,  is  the  proper  person  to  be  substituted,  or  entered,  on 
the  record,  in  place  of,  or  in  addition  to,  the  party  who  has  died  or  undergone  a 
change  of  status. 

12.  The  case  of  each  party  to  the  appeal  may  be  printed  either  in  South  Africa 
or  in  England  and  shall,  in  either  event,  be  printed  in  accordance  with  the  rules 
set  forth  in  the  Schedule  hereto,  every  tenth  line  thereof  being  numbered  in  the 
margin,  and  shall  be  signed  by  at  least  one  of  the  counsel  who  attends  at  the  hearing 
of  the  appeal,  or  by  the  party  himself  if  he  conducts  his  appeal  in  person. 

13.  The  case  shall  consist  of  paragraphs  numbered  consecutively  and  shall 
state,  as  concisely  as  possible,  the  circumstances  out  of  which  the  appeal  arises,  the 
contentions  to  be  urged  by  the  party  lodging  the  same,  and  the  reasons  of  appeal. 
References  by  page  and  line  to  the  relevant  portions  of  the  record  as  printed  shall, 
as  far  as  practicable,  be  printed  in  the  margin,  and  care  shall  be  taken  to  avoid,  as 
far  as  possible,  the  reprinting  in  the  case  of  long  extracts  from  the  record.  The 
taxing  officer,  in  taxing  the  costs  of  the  appeal,  shall,  either  of  his  own  motion,  or 
at  the  instance  of  the  opposite  party,  inquire  into  any  unnecessary  prohxity  in  the 
case,  and  shall  disallow  the  costs  occasioned  thereby. 

14.  Where  the  Judicial  Committee  directs  a  party  to  bear  the  costs  of  an  appeal 
incurred  in  South  Africa,  such  costs  shall  be  taxed  by  the  proper  officer  of  the  Court 
in  accordance  with  the  rules  for  the  time  being  regulating  taxation  in  the  Court. 

15.  The  Court  shall  conform  with,  and  execute,  any  order  which  His  Majesty 
in  Council  may  think  fit  to  make  on  an  appeal  from  a  judgment  of  the  Court  in  like 
manner  as  any  original  judgment  of  the  Court  should  or  might  have  been  executed. 

[It  has  been  thought  unnecessary  to  print  the  Schedule  which  deals  with 
minutiae  as  to  the  form  etc.  of  the  Record  and  Case.] 


II.  Courts  of  Inferior  jurisdiction. 

Magistrates'  Courts.  Cape  Colony.  The  Magistrates'  Courts  in  Cape  Colony  depend 
upon  Act  20  of  1856  and  amending  statutes.  These  Acts  define  various  districts 
throughout  the  Colony  and  constitute  Courts  presided  over  by  a  Magistrate  or 
Assistant  Magistrate,  who  exercises  a  limited  Civil  and  Criminal  jurisdiction 
within  his  district. 

Civil  Jurisdiction.  By  Act  20  of  1856  §  8  (as  amended).  "Every  Resident  Magist- 
rate of  the  Colony  shall  have,  in  aU  civH  cases  brought  or  instituted  against  any  person 
residing  within  the  district  for  which  such  Resident  Magistrate  shall  have  been 
appointed,  the  jurisdiction  following,  that  is  to  say:  1.  In  all  cases  founded  upon 
any  bill  of  exchange,  promissory  note,  good-fors  or  other  written  acknowledgment 
of  debt,  commonly  called  a  Uquid  document,  in  which  the  sum  demanded  shall 
not  exceed  two  hundred  and  fifty  pounds  sterling.  Act  43  of  1885,  §  5,  sub-sec- 
tion (a).  2.  In  all  cases  commonly  called  illiquid  for  the  recovery  of  the  price  of 
any  merchandise,  goods  or  other  movable  property,  when  the  amount  demanded 
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shall  not  exceed  one  hundred  pounds  sterling.  Act  43  of  1885,  §  5,  sub-section  (b). 
3.  In  aU  (other)  cases  in  which  the  debt  or  damages  demanded  shall  not  exceed 
fifty  pounds  sterling.  Act  20  of  1856  §  8  and  Act  34  of  1909  §  1.  4.  No  such 
Magistrate  shall  have  jurisdiction  in,  or  cognizance  of  any  action  or  suit  wherein 
the  title  to  any  lands  or  tenements  or  the  title  to  any  fee,  duty  or  office  is  in  ques- 
tion, or  any  action  or  suit  to  try  the  validity  of  any  will  or  other  testamentary  in- 
strument, or  any  action  or  suit  whereby  rights  in  future  can  be  bound;  provided 
that  any  such  Magistrate  may  in  the  course  of  any  action  or  suit  to  recover  dama- 
ges for  criminal  conversation  with  the  wife  of  the  plaintiff  or  for  the  amount  or 
value  of  necessaries  lawfully  supplied  to  the  wife  of  any  person,  determine  upon 
or  in  regard  to  the  fact  of  marriage,  and  may,  in  the  course  of  any  action  or  suit 
for  the  amount  or  value  of  maintenance  lawfully  supplied  to  the  child,  legitimate 
or  illegitimate,  of  any  person,  determine  upon  the  question  of  affUiation,  so  far  as 
may  be  necessary  for  the  decision  of  any  such  action  or  suit,  without  thereby  binding 
or  being  deemed  or  taken  to  bind  rights  in  future;  provided,  however,  that  the 
evidence  in  every  such  case  as  aforesaid  shall  be  recorded  by  the  Magistrate,  and  that 
the  same  may  be  put  in  as  proof  by  either  plaintiff  or  defendant,  in  any  subse- 
quent suit  or  action  in  the  same  Court  between  the  same  parties,  in  which  the 
matters  in  question  in  the  former  suit  or  action  shall  again  come  into  dispute.  Act 
20  of  1856,  §  8.  5.  As  often  as  any  action  or  suit  shall  be  brought  upon  any  liquid 
document  for  any  sum  exceeding  one  hundred  pounds  as  aforesaid,  the  Resident 
Magistrate  shall  have  jurisdiction  to  try  any  plea  of  set-off  or  compensation,  or  any 
cross  case  or  claim  in  reconvention,  not  exceeding  the  amount  demanded  by  the 
Plaintiff  in  his  summons,  whether  the  Plaintiff  shall  or  shaU  not  succeed  in  proving 
the  amount  so  demanded  to  be  due.  Act  20  of  1856,  §  8  read  with  Act  43  of 
1885,  §  5. 

The  Resident  Magistrate  has  a  limited  jurisdiction  in  ejectment,  but  subject 
to  the  conditions :  1.  that  the  title  to  the  ownership  of  lands  shall  not  be  in  question, 
but  only  the  right  of  occupation;  2.  that  it  shall  not  be  shewn  by  the  Defendant 
that  the  right  to  the  occupation  of  the  land  in  question  during  the  term  or  period 
as  to  which  the  right  of  occupation  shall  be  in  dispute  is  to  him  of  the  clear  value 
of  forty  pounds  sterling  or  upwards.    Act  20  of  1856,  §  10. 

By  Act  21  of  1876,  §  3  and  Act  43  of  1885,  §  6  a  defendant  is  entitled  to  have 
any  case  liquid  or  illiquid,  removed  into  any  superior  Court,  when  the  amount 
demanded  exceeds  £  40  and  upon  sufficient  security  being  given  to  the  satisfac- 
tion of  the  Magistrate. 

Appeals  from  the  Resident  Magistrate's  Court  (Cape).  By  Act  20  of  1856  §  33 
an  appeal  hes  against  any  final  judgment  decree  or  sentence  of  a  Resident  Magist- 
rate's Court  or  against  any  rule  or  Order  having  the  effect  of  a  final  or  definitive  sen- 
tence to  the  Supreme  Court  or  to  the  Circuit  Court,  which  may  reverse  or  alter  the 
judgment  of  the  Resident  Magistrate's  Court  as  justice  requires,  or  take  such  other 
course  as  may  lead  to  just,  speedy,  and,  as  much  as  may  be,  inexpensive  settlement 
of  the  case,  making  such  order  in  regard  to  costs  as  justice  shall  require. 

Natal.  Magistrates'  Courts  are  constituted  and  their  jurisdiction  defined  by  a 
ConsoUdating  Act  No.  22  of  1896  as  amended  by  Act  32  of  1905.  In  all  cases  other 
than  Native  Cases  the  Chief  Magistrates  (i.  e.  the  Senior  Magistrates  exercising 
jurisdiction  in  Pietermaritzburg  and  Durban)  have  a  jurisdiction  up  to  £  300,  other 
Magistrates  up  to  £200  over  any  person,  firm,  company,  board,  society  or  Corpo- 
ration residing,  being  or  carrj^ing  on  business  within  the  division  (Act  22  of  1896, 
§  35).  The  Supreme  or  Circuit  Court  has  concurrent  jurisdiction  with  Magistrate's 
Courts  in  all  claims  exceeding  £  100  (Act  32  of  1905,  §  2).  With  the  written  consent 
of  the  parties  the  Magistrate  may  try  cases  otherwise  beyond  his  jurisdiction,  not 
being  husband  and  wife  cases,  cases  involving  public  rights  or  cases  in  which  rights 
of  minors  or  persons  under  curatorship  are  concerned  (Act  22  of  1896,  §  38).  The 
Magistrate  may  enquire  into  and  determine  questions  of  set-off  etc.  irrespective 
of  amount,  but  judgment  in  respect  thereof  may  not  exceed  the  limit  of  his  juris- 
diction (Act  22  of  1896,  §  41).  The  Jurisdiction  of  the  Magistrate  extends  to  eject- 
ment where  the  rent  claimed  does  not  exceed  the  jurisdiction,  and  where  the  value 
of  land,  if  title  is  in  dispute,  does  not  exceed  the  jurisdiction  (Act  22  of  1896,  §  37, 
Act  32  of  1905,  §  2).  An  appeal  hes  against  the  judgment  of  a  Magistrate  to  the 
Supreme  Court  or  to  a  Circuit  Court.  Where  the  claim  is  for  less  than  £5  an  appeal 
can  only  be  brought  by  leave  of  a  Judge  of  the  Supreme  Court  (Act  22  of  1896,  §  69). 
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Transvaal.  Every  Resident  Magistrate  shall  have  in  all  civil  cases  the  juris- 
diction following,  that  is  to  say:  a)  With  regard  to  persons  in  respect  of  matters 
falling  within  the  terms  of  sub-section  (b)  of  this  section.  1.  In  actions  instituted 
agaiast  any  person  residing  or  carrjdng  on  business  within  the  district  for  which 
such  Resident  Magistrate  shall  have  been  appointed ;  2.  In  actions  instituted  against 
any  person  resident  elsewhere,  but  in  such  case  with  reference  only  to  landed  pro- 
perty situate  within  such  district,  b)  With  regard  to  things:  1.  In  all  cases  founded 
upon  any  Bill  of  Exchange,  Promissory  Note,  Good-for,  Bond  or  other  written 
acknowledgment  of  debt  commonly  called  a  "Hquid  document"  to  an  amoimt  of 
five  hundred  pounds  and  any  interest  due  thereon;  and  in  aU  cases  commonly 
called  "illiquid"  for  the  recovery  of  the  price  of  any  merchandise,  goods  or  other 
movable  property  when  the  amount  claimed  does  not  exceed  the  sum  of  two  hundred 
and  fifty  pounds  sterling;  2.  In  aU  other  cases  where  the  claim  or  the  value  of  the 
matter  in  dispute  does  not  exceed  the  sum  of  one  hundred  pounds;  3.  In  actions 
of  ejectment  against  the  occupier  of  any  lands,  tenements  or  premises  situate  within 
the  local  limits  of  his  district ;  Provided  that  where  the  right  of  ownership  is  in  dis- 
pute between  the  parties  the  value  of  the  property  shall  not  exceed  one  hundred 
pounds;  and  provided  that  where  the  right  to  the  occupation  of  any  such  lands, 
tenements  or  premises  is  in  dispute  between  the  parties  such  right  shall  not  exceed 
one  hundred  pounds  in  clear  value  to  the  occupier. 

Provided  that  as  often  as  any  action  or  suit  shall  be  brought  upon  any  liquid 
document  or  in  respect  of  the  price  of  any  merchandise,  goods  or  other  movable 
property  for  any  sum  exceeding  one  hundred  pounds  as  aforesaid,  the  Resident 
Magistrate  shall  have  jurisdiction  to  try  any  plea  of  set-off  or  compensation  not 
exceeding  the  amount  demanded  by  the  Plaintiff  in  the  summons.  Procl.  21  of  1902, 
§  12  as  amended  by  Ord.  12  of  1904,   §  2. 

An  Appeal  lies  to  the  Supreme  Court  in  the  same  circumstances  as  in  Cape 
Colony  (Procl.  21  of  1902,  §  26). 

Orange  Free  State.  The  Magistrate's  Court  is  constituted  and  its  jurisdiction 
defined  by  Ordinance  No.  7  of  1902  and  subsequent  amendments.  In  respect  of  per- 
sons the  jurisdiction  extends  to  any  person  residing  or  carrying  on  business  within 
the  district  (§  28  a).  But  "In  cases  of  ejectment  from  any  lands  or  premises  the 
defendant  shall  be  subject  to  the  jurisdiction  of  the  Court  of  the  district  in  which 
such  lands  or  premises  are  situate".  In  respect  of  things  the  jurisdiction  extends 
a)  To  the  case  of  a  liquid  document  not  being  a  mortgage  bond  to  £  100;  b)  To  illi- 
quid cases  for  the  recovery  of  any  merchandise,  goods  or  other  movable  property 
to  £  50.  Ord.  No.  7  of  1902,  §  23.  Cases  under  either  of  the  above  heads  in  which 
the  sum  demanded  exceeds  £40  may  be  removed  into  the  Supreme  Court  (ibid.  §24). 
c)  To  aU  other  cases  in  which  the  debt  or  damages  demanded  shall  not  exceed  £  20. 
Where  the  claim  does  not  exceed  £  10  a  Plaintiff  may  avail  himself  of  the  summary 
procedure  afforded  by  Ordiaance  No.  2  of  1906.  d)  To  counterclaims  where  the 
Plaintiff  claims  more  than  £  50  on  a  liquid  document  and  the  amount  counterclaimed 
does  not  exceed  the  amount  demanded  (Ord.  7  of  1902,  §23);  e)  To  cases  of  eject- 
ment where  the  rent,  or  (if  no  rent  is  fixed)  the  fair  rental  value  of  the  property 
does  not  exceed  £  10  a  month  (id.  as  amended  by  Ord.  38  of  1903,  §  2). 

An  appeal  lies  in  the  same  circumstances  as  in  Cape  Colony  (Ord.  7  of  1902, 
§51). 

Water  Courts.  In  Cape  Colony  Act  32  of  1906  authorises  the  Governor  to  appoint 
in  any  area  a  Court  to  be  called  a  Water  Court,  for  the  purpose  of  hearing  and  deter- 
mining disputes  in  connection  with  the  use  and  appropriation  of  water.  For  details 
see  the  Act. 

Practice  and  Procedure. 

Rules  and  Orders  of  Court.  Some  Rules  for  the  conduct  of  the  proceedings  of 
the  Appellate  Division  and  prescribing  the  time  and  manner  of  making  appeal 
thereto,  and  the  fees  allowed  to  attorneys  conducting  appeals  etc.  have  been  framed 
under  the  South  Africa  Act  sec.  107.  (Union  Gazette,  No.  5  of  14  Jime,  1910  p.  138; 
No.  19  of  2  Aug.  1910  p.  706;  No.  32  of  16  Sept.  1910  p.  124.)  In  respect  of  matters 
not  thus  provided  for  the  procedure  of  the  Supreme  Court  of  Cape  Colony  as  it 
existed  at  the  establishment  of  the  Union  applies.    (Sec.  107). 

No  rules  having  yet  been  issued  under  sec.  108  of  the  South  Africa  Act  to 
regulate  proceedings  in  the  Provincial  and  Local  Divisions,  the  Rules  and  Orders 
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of  Court  which  obtained  before  Union  continue  iu  force.  Since  these  are  substan- 
tially the  same  in  the  several  jurisdictions  a  summary  of  the  Cape  Colony  Rules  and 
Orders  of  Court  will  sufficiently  indicate  the  general  character  of  South  African 
Practice. 

Proceedings  to  compel  appearance. 

Summons.  The  common  process  of  the  Court  to  compel  the  appearance  of  any 
person  to  answer  any  complaint  or  demand  in  all  simple  and  original  actions,  where 
by  law  there  can  be  no  arrest  of  the  Defendant,  is  by  summons  directed  to  the  Sheriff 
of  the  Province  requiring  him  to  command  the  Defendant  that  he  cause  an  appe- 
arance to  be  entered  for  him  to  answer  the  Plaintiff's  action.    R.  0.  C.  326. 

Service.  Service  of  the  Summons  is  effected  by  dehvering  a  copy  thereof  to  the 
Defendant  personally,  or  by  leaving  such  copy  at  his  usual  or  last  known  dwelling 
house  or  place  of  business.  R.  0.  C.  217.  A  copy  of  the  Plaintiff's  declaration  or  claim 
may  be  served  along  with  the  summons.    R.  0.  C.  330  (a). 

Writ  of  Attachment.  In  cases  where  the  Defendant  may  lawfully  be  arrested 
and  held  to  bail  the  process  of  the  Court  is  by  Writ  of  Attachment.  R.  0.  C.  14 
(where  the  form  is  given).  R.  0.  C.  8  provides  that  no  civU  process,  whereby  any  per- 
son may  be  arrested  or  holden  to  bail,  in  order  to  compel  his  appearance  to  answer  any 
claim  or  demand  and  abide  the  judgment  of  the  Court  thereon,  shall  be  sued  out  against 
any  person  unless :  a)  The  cause  of  action  originally  amounted  to  the  sum,  or  was  of  the 
value,  of  fifteen  pounds  sterling,  or  upwards,  exclusive  of  any  costs  or  charges  which 
may  have  been  incurred  in  the  recovery  thereof ;  and  b)  Together  with  the  said  warrant 
there  is  delivered  to  the  Registrar  a  direct  and  positive  affidavit,  sworn  by  the 
Plaintiff  or  his  agent  or  servant  before  a  Judge  or  Commissioner  of  the  Court  and 
attested  by  him.  This  affidavit  must  contain  a)  A  true  description  of  the  person 
and  place  of  abode  of  the  party  making  the  same;  b)  A  statement  of  the  true  sum 
due  to  the  Plaintiff;  and  c)  A  statement  of  the  cause  thereof,  or  in  case  of  the  un- 
lawful detention  of  any  movable  property,  the  value  and  description  thereof;  d)  A 
statement  that  the  Plaintiff  has  not  any  mortgage,  pledge  or  security  for  his  demand, 
or  none  adequate  thereto,  and,  in  the  last  case,  specifying  the  nature  and  extent 
of  the  mortgage,  pledge  or  security,  and  that  the  sum  of  £  15  sterling  or  upwards 
remains  unsecured  to  the  Plaintiff;  or,  in  case  the  claim  or  demand  is  in  respect 
of  any  personal  injury  or  wrong  sustained  by  the  Plaintiff,  that  the  plaintiff  has 
sustained  damage  to  the  amount  of  £  15  or  upwards,  and  in  all  cases  e)  That  the 
deponent  believes  that  the  defendant  is  about  to  remove  from  the  Colony  and  stat- 
ing the  grounds  of  such  behef.  The  originals  of  the  above  documents  are  filed  and 
office  copies  can  be  obtained  by  the  Defendant,  whose  attorney  is  at  hberty  to  see 
the  same  at  all  reasonable  hours  and  that  without  fee.    R.  0.  C.  8,  14. 

The  Sheriff  executes  the  process  but  must  release  the  Defendant  if  the  Defen- 
dant or  anyone  on  his  behalf  gives  reasonable  security  in  the  form  of  a  bail-bond, 
or  if  the  Defendant  pays  the  sum  or  delivers  the  thing  mentioned  in  the  Writ  to- 
gether with  costs.    R.  0.  C.  14. 

It  must  be  observed  that  it  is  easier  to  obtain  an  arrest  than  to  prevent  its 
dissolution.  There  is  a  great  distinction  in  law  between  the  facts  which  it  is  suffi- 
cient for  the  Plaintiff  to  allege  on  oath  in  order  to  obtain  a  writ  of  arrest,  and  the 
facts  which  must  be  estabhshed  by  the  Plaintiff  to  the  satisfaction  of  the  Court 
to  prevent  a  dissolution  of  the  arrest  on  Defendant's  application  (The  Master  of 
the  Supreme  Court  v.  A.  B.  S  M..  138). 

The  arrest  under  Rule  8  of  a  debtor  about  to  leave  the  Colony  is  for  the  purpose 
of  enabhng  Plaintiff  to  obtain  Judgment.  Once  judgment  is  obtained  the  debtor 
is  discharged  from  custody,  (Robertson  v.   Wilkinson  1877,  Buch  43). 

It  may  be  noted  that  arrest  as  above,  of  a  person  suspectus  de  fuga  is  one  of 
the  three  civil  arrests  known  to  Roman-Dutch  Law.  They  are:  a)  As  above;  b)  Civil 
imprisonment  (to  compel  a  recalcitrant  judgment  debtor  to  pay);  c)  Attachment 
of  the  person  to  found  jurisdiction. 

Any  money  taken  or  received  by  the  Sheriff  must  be  handed  within  four  days 
to  the  Plaintiff  under  R.  0.  C.  15. 

R.  0.  C.  10  provides  that  no  service  of  any  process,  order,  notice  or  proceeding, 
nor  any  act  done  in  any  civil  action  in  the  case  of  arrest  is  invalidated  or  made  in- 
effectual by  reason  of  being  made  on  a  Sunday. 
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There  are  elaborate  provisions  for  telegraphing  orders  and  warrants  with  a 
view  to  facilitate  arrest  upon  the  borders  of  the  country.  R.  0.  C.  8,  373  and  (Cape) 
Act  41,  1882  §  2.    Transvaal,  R.  0.  C.  7  (c). 

Extension  of  jurisdiction.  When  the  Court  has  no  jurisdiction  over  a  Defendant 
by  reason  of  his  being  domiciled  elsewhere  jurisdiction  may  be  obtained  by  attach- 
ment of  person  or  goods  within  the  jurisdiction.  Application  is  made  to  the  Court 
for  arrest  or  attachment  ad  fundandam  jurisdictionem,  and  in  the  latter  case  may 
be  accompanied  by  a  prayer  for  leave  to  use  by  edictal  citation. 

Edictal  Citation.  Where  the  jurisdiction  of  the  Court  is  undoubted,  whether 
ab  initio  or  having  been  established  by  attachment,  but  the  Defendant  is  at  the 
moment  outside  the  territorial  jurisdiction  of  the  Court,  or  for  some  other  reason 
process  cannot  be  served  upon  him,  he  must  be  cited  in  accordance  with  the  prac- 
tice of  Edictal  Citation.  This  practice  affords  the  only  exception  known  to  South 
African  Law  to  the  maxim  "actor  sequitur  forum  rei". 

An  order  for  edictal  citation  is  given  where  the  Court  is  satisfied  by  petition 
that  one  of  the  following  conditions  obtains,  viz.  that:  1.  Defendant  is  out  of  the 
jurisdiction  and  has  no  agent  or  representative  to  accept  service  for  him;  or  2.  Defen- 
dant's whereabouts  are  unknown;  or  3.  Defendant's  whereabouts  are  known  but 
he  cannot  be  found ;  or  4.  Defendant's  identity  is  unknown,  e.  g.  in  the  case  of  un- 
known heirs  ab  intestato  (van  Zyl,  Judicial  Practice  p.  110). 

Service  of  the  edict.  Wlien  the  Court  has  ordered  the  edictal  citation  of  Defen- 
dant he  must  be  served  personally  if  it  be  possible,  or,  if  it  be  not,  the  citation  must 
be  published  in  the  Local  "Gazette"  and  in  whatever  other  papers  the  Court  may 
have  seen  fit  to  order  at  the  time  of  granting  leave.  Such  directions  are  granted 
"having  due  regard  to  the  distance  from  this  Colony  of  the  place  where  the  Defen- 
dant is,  or  is  believed  to  be  residing,  and  the  other  circumstances  of  the  case".  R.  0.  C 
273.  On  and  after  the  return  day,  upon  proof  of  service  or  publication  the  Defen- 
dant is  taken  to  be  fully  cognizant  of  the  action,  which  then  proceeds  as  an  unde- 
fended suit. 

It  is  usual  to  order  that  the  declaration  (or  intendit,  as  it  is  called  in  this  connec- 
tion) and  the  notice  of  set  down  shall  be  served  or  published  with  the  edictal  citation; 
this  has  greatly  simplified  practice. 

In  the  case  of  a  debt  or  liquidated  demand,  Defendant  being  in  default,  the  in- 
tendit may  be  dispensed  with,  the  summons  standing  as  declaration.  R.  0.  C.  329  d). 

In  practice,  proceedings  by  edictal  Qtation  are  not  of  much  avaU  where  defen- 
dant is  out  of  the  country  and  no  property  can  be  attached;  but  in  cases  affecting 
status,  e.  g.  divorce  suits,  it  is  of  immediate  effect.  The  necessity  of  proceeding  by 
Edict  and  by  Attachment  has  not  been  affected  by  the  Act  of  Union  as  between 
the  several  Provinces.  Ex  p.  Marais  (1910)  C.  P.  D.  285;  and  ex  p.  New  Trans- 
vaal Chemical  Co.  (1910)  T.  H.  134. 

Parties  to  Action.  Anyone  claiming  or  demanding  may  sue.  Anyone  may  be 
sued,  saving  that  leave  of  the  Court  must  be  obtained  before  the  Governor  or  a 
Judge  is  sued.    R.  0.  C.  9. 

AH  civil  process  is  returnable  to  the  Court  by  the  Sheriff  through  the  Registrar 
of  the  Court.  R.  0.  C.  9.  Service  may  be  effected  by  the  telegraph.  Cape,  Act  41, 
1882  §4. 

Proceedings  after  summons  to  judgment. 

Appearance  is  entered  in  the  manner  usual  in  England  and  the  address  of  the 
appearer  then  given  is  the  address  for  service  of  further  documents. 

Pleadings  are  filed  as  in  England  and  there  are  similar  provisions  as  in  England 
as  regards  time  allowed  for  filing,  the  barring  of  non-appearers,  etc.  The  form  of 
South  African  pleadings  is  substantially  the  same  as  in  England.  In  actual  practice 
it  appears  that  any  statement  of  the  facts  and  of  the  cause  of  action  therefrom 
arising  wiU  suffice. 

Plaintiff's  statement  of  his  case  is  called  a  Declaration;  Defendant  replies  with 
a  Plea,  and  his  counterclaim,  if  any,  is  a  Claim  in  Reconvention.  The  answer  to  the 
Plea  is  a  Replication;  to  the  Claim  in  Reconvention  a  Plea  in  Reconvention;  then 
comes  a  Rejoinder,  Surrejoinder  and  so  on. 

Objections  to  the  form  and  matter  of  pleadings  must  be  taken  by  way  of  Ex- 
ception or  by  apphcation  to  strike  out,  if  the  objection  does  not  go  to  the  root 
of  the  action  (Coronel  v.  Gordon  Estate  0.  M.  Co.  1902  T.  S.  112).   In  practice  tech- 
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nical  objections  do  not  receive  much  sympathy  from  the  Bench.  Argument  on  ex- 
ception usually  precedes  the  hearing  of  the  general  cause. 

Broadly  stated,  the  rules  of  pleading  require  a  clear  and  concise  statement 
of  the  facts,  and  a  statement  of  the  cause  of  action  reUed  upon. 

It  is  the  local  custom  to  plead  with  considerable  width,  and  argument  ad  hoc 
is  not  infrequently  found  embedded  in  the  statement  of  facts. 

Security  for  costs.  No  person  who  is  aut  civis  municeps  aut  incola  of  South 
Africa  can,  as  plaintiff,  be  compelled  to  give  security  for  costs;  and  every  person 
who  is  tiec  civis  municeps  nee  incola,  may,  as  plaintiff,  be  called  upon  to  give  secu- 
rity for  costs  unless  he  proves  that  he  is  possessed  of  immovable  property  situated 
within  the  Colony  (Witham  v.   Venahles.  1  Men.  291). 

An  applicant  resident  outside  the  jurisdiction  cannot  avoid  this  rule  by  coming 
to  the  Court  through  an  agent  resident  within  the  jurisdiction  {Leslie's  Trustee  v. 
Leslie  1903  T.  S.  701);  nor  does  it  make  any  difference  whether  peregrinus  is  proceed- 
ing by  motion  instead  of  by  action,  nor  whether  the  Court  be  asked  to  hear  the  ori- 
ginal case  or  an  appeal.    (Brearley  v.  Faure,  van  Eyh  and  Moore  22  S.  C.  2.) 

The  amount  of  the  security  granted  must  be  reasonable.  Comparatively  httle 
evidence  of  domicile  is  required  in  order  to  avoid  giving  security. 

Discovery  and  Inspection.  These  points  are  governed  by  R.  0.  C.  333.  Notices 
to  admit  and  produce  are  the  usual  v^eapons;  an  application  for  a  discovery  order 
is  rarely  heard  in  the  Courts.     Interrogatories  do  not  exist. 

Trial.  The  proceedings  are  substantially  the  same  as  in  England  closely  resemb- 
ling proceedings  in  the  King's  Bench  Division  (Commercial  List). 

Special  case  stated.  Arrangements  exist  for  proceedings  on  a  Special  Case 
stated.    R.  0.  C.  317,  320,  322  and  323. 

Judgment.  AU  sentences,  decrees,  judgments  and  orders  must  be  pronounced 
in  open  Court  (§  32  Charter  of  Justice  1832),  and  such  judgment  shall  not  become 
superannuated  or  require  to  be  revived  within  six  years  from  such  pronouncement. 
R.  0.  C.  370. 

Execution.  Execution  is  governed  by  Rules  of  Court  36,  105,  110,  113 — 117, 
145,  146,  188,  189,  294,  337,  363,  367,  368,  and  is  by  writ. 

The  Sheriff  or  Deputy- Sheriff  levies  execution.  Necessary  tools,  utensils,  im- 
plements, cattle  used  in  trade  or  husbandry  or  wearing  apparel,  cannot  be  seized 
while  there  is  enough  other  movable  property  to  satisfy  the  Writ.  Ord.  37  of  1828 
(Cape)  §9. 

Sales  are  by  auction  to  the  highest  bidder,  and  arrangements  are  made  for 
equitable  distribution  of  the  proceeds  among  competing  creditors. 

Costs. 

General  Rules.  The  giving  of  costs  is  left  to  the  discretion  of  the  Court.  But 
the  Court  must  not  act  arbitrarily  c  Majoor  v.  van  Tovder  (1896)  3  0.  R.  101 ;  Gauf 
V.  Rothschild  (1896)  3  0.  R.  113).  The  general  rule  for  the  guidance  of  the  judge  or 
magistrate  is  that  where  a  Plaintiff  succeeds  in  recovering  a  substantial  amount  or 
benefit  not  duly  tendered  before  action,  he  should,  in  the  absence  of  misconduct  or 
other  very  special  circumstances  be  awarded  his  costs ;  Brickman's  Trustee  v.  Transvaal 
Warehouse  Co.  Ltd.  (1904)  T.  S.  548,  and  it  does  not  matter  that  he  claimed  far  more 
than  he  recovered,  Holland  v.  Rouxville  District  Council  (1883)  0.  P.  S.  4.  Nor  will  a 
Plaintiff  be  refused  costs  merely  because  the  damages  awarded  him  were  nominal, 
provided  that  he  brought  his  action  to  assert  a  substantial  right.  Lahuschange  v. 
Mulligan  13  C.  T.  R.  940.  A  Defendant  may  on  occasion  have  to  pay  double  costs, 
e.  g.  where  he  first  denies,  but,  when  threatened  with  proof,  admits  his  signature  to 
a  biQ  of  exchange:  Deneys  v.  Daniel  3  Men.  397. 

By  the  term  "costs"  taxed  costs  is  usually  meant.  Costs  "as  between  attorney 
and  client"  may  be  given  in  cases  where  the  behaviour  of  the  losing  side  has  been 
scandalous  and  aggravated.  Costs  of  postponement  of  trial  must  be  paid  by  the 
party  causing  the  postponement,  but  there  is  a  discretion  to  order  the  costs  to  be 
costs  in  the  cause.  Cloete  v.  Van  Manger  3  Men.  395 ;  Bradley  v.  Barr  6  H.  C.  G. 
120.  The  practice  of  the  Court  varies  in  cases  where  a  prayer  for  costs  has  been 
omitted  from  the  summons;  the  tendency  is  to  refuse  them. 

Several  issues.  Where  a  party  makes  several  claims  in  the  same  action  and  is 
in  part  successful,  the  Court  wQl  usually  give  him  costs  on  the  claims  which  succeeded 
and  refuse  him  costs  on  those  which  failed.    Ryneveld  v.  Bain  3.  Men.  11;   Bowlhay 
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V.  Ward  (1903)  T.  S.  772.  Exceptional  cases  in  which  he  will  recover  all  his  costs  seem 
to  be  a)  Where  he  has  recovered  on  the  substantial  poiat  at  issue :  Maberley  and  Others 
V.  Woodstock  Municipality  18  S.  C.  257;  C.  T.  R.  436;  b)  Where  on  a  number  of  small 
interrelated  issues  the  Plaintiff  succeeded  as  to  some  of  the  points  raised,  and  there 
was  a  large  balance  in  his  favour;  Hali  v.  Oompagnie  Franfaise  des  Mines  de  Dia- 
mants  du  Cap  1  H.  C.  G.  464. 

Successful  parties'  costs  disallowed.  Where  proceedings  have  been  instituted 
in  consequence  of  the  misleading  statements  of  the  successful  party,  he  may  be 
refused  his  costs  in  the  discretion  of  the  Court.  Palmer  v.  Kimberley  Town  Council, 
1  Buch.  A.  C.  227. 

A  judgment  for  a  nominal  sum,  in  the  absence  of  any  substantial  declaration 
of  right  in  favour  of  the  successful  party,  does  not  carry  costs.  Marillac  v.  lAppert 
(1876)  Buch  200;  Bies  &  Others  v.  Willets  13  C.  T.  R.  1078. 

A  duty  upon  a  claimant  to  establish  his  rights  with  a  minimum  of  expense  is 
recognised  in  a  number  of  cases  refusing  the  costs  of  proceedings  unnecessarily 
incurred.    Corlett  v.  Dawson  20  S.  C.  445;  Fouche  v.  Mattrey  1  G.  80. 

In  an  action  in  which  a  claim  in  reconvention  has  been  set  up  and  both  parties 
have  succeeded  on  their  claims  with  costs  thereon,  on  taxation  the  claims  in  con- 
vention and  reconvention  should  be  treated  on  the  basis  of  separate  actions.  Costs 
on  items  appHcable  to  both  must  be  divided  proportionally  between  both  according 
to  the  Master's  discretion,  but  costs  substantially  relating  to  one  claim  only  must 
be  taxed  by  him  iu  connection  with  that  claim,  and  not  the  other.  Model  Bros.  v. 
Thole  (1905)  26  N.  L.  R.  702. 

Where  a  new  trial  is  ordered  the  costs  of  the  old  trial  are  in  the  discretion  of 
the  Court. 

Contribution  between  Co-litigants.  Consortes  litis  having  unequal  interest  in 
the  action  are  Uable,  in  general,  each  for  an  equal  share  of  the  costs.  Humman 
V.  Du  Toit  <b  Others  (1857)  W.  1. 

Taxation  of  costs.  When  costs  are  given  to  a  litigant  this  usually  means  costs 
between  party  and  party.  What  costs  are  admissible  is  determined  by  an  officer 
of  the  Court  named  the  Taxiag  Master  before  whom  the  respective  parties  appear. 
In  cases  in  the  Magistrates'  Courts  the  place  of  the  Taxing  Master  is  taken  by  one 
of  the  Magistrate's  clerks. 

The  Taxing  Master  must  exercise  his  discretion,  taking  into  consideration  aU 
the  circumstances,  e.  g.  time  taken  and  work  done. 

In  general,  the  fees  of  Counsel,  the  briefing  expenses,  the  Attorney's  fees  and 
the  expenses  of  preliminary  proceedings  are  recoverable. 

As  between  party  and  party  the  costs  of  only  one  letter  of  demand  before  sum- 
mons can  be  allowed.  Petree  D.  M.  Co.  v.  Dreyfus  3  H.  C.  G.  6.  On  the  other  hand 
a  tender  by  a  debtor  before  summons  need  not  include  the  costs  of  the  letter  of 
demand  nor  the  costs  of  collection. 

An  undertaking  to  pay  the  "legal  expenses"  of  an  opposite  party  amounts 
to  nothing  more  than  an  agreement  to  pay  the  taxed  bUl  of  costs,  and  does  not 
include  items  ultra.    Elster  v.  Jennings,  3  Men.  409. 

There  are  two  scales  upon  which  costs  are  calculated,  and  where  a  matter  tri- 
vial in  its  nature  is  brought  before  a  superior  Court,  the  Court  may  refuse  aU  costs 
over  and  above  costs  calctdated  on  the  scale  in  force  ia  the  inferior  courts.  Belief 
V.  Oronewald  10  E.  D.  C.  140. 

Interest  does  not  run  on  an  ordinary  judgment  debt  or  on  a  biU  of  costs  until 
the  taxation  has  been  completed  by  the  affixing  of  the  Taxing  Master's  allocatur 
Kenrick  v.  Central  D.  M.  Co.  4  H.  C.  G.  36. 

Appeals  can  be  noted  as  to  costs  only  (Storbeck  v.  O'Brien  1882  0.  F.  S.  19), 
in  the  Transvaal  only  by  leave  of  Court  (R.  0.  C.  37). 

A  magistrate's  discretion  as  to  costs  is  a  judicial  one :  hence  where  it  is  exer- 
cised on  a  wrong  principle  a  higher  Court  may  interfere.  Welken  v.  Greef  5  B.  D.  C.  87, 
a  Magistrate's  Judgment  as  to  costs  being  subject  to  review  just  as  his  judgment 
on  the  merits.  F.  d.  Burg  v.  Gebhard  3  Men.  407.  The  Supreme  Court  however 
wiU  not,  on  appeal,  interfere  with  the  discretion  as  to  costs  vested  in  such  a  Court 
of  first  instance,  unless  it  is  shown  that  there  was  an  utterly  reckless  exercise  of 
such  discretion.    Crosbie  v.  Bauteniach  12  C.  T.  R.  163. 
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Civil  imprisonment. 

Civil  Imprisonment  has  been  defined  as  the  confinement  of  a  person  in  a  pubhc 
gaol  for  not  pa3ring  a  judgment  debt  or  any  other  sum  of  money  which  he  is  ordered 
to  pay;  or  for  not  doing  any  other  act,  thing  or  deed  ordered  by  the  Court.  Van  Zyl's 
Jvdicial  Practice,  p.  226.  Refusal  of  obedience  is  treated  as  contempt  of  Court. 
In  practice  complete  inability  to  pay  is  recognized  as  a  defence.  The  order 
usually  given  is  for  civil  imprisonment;  but  with  a  proviso  that  such  order  is 
not  to  come  into  operation  so  long  as  defendant  pays  so  many  pounds  or  shUlings 
per  month.  In  early  times,  imprisonment  lasted  for  an  indefinite  period.  Now,  the 
maximum  period  in  the  case  of  small  money  debts  on  a  Magistrate's  Court  judg- 
ment is  three  months,  on  a  Supreme  Court  Judgment  six.  Cape  Proclamation  of 
Feb.  5th  1813,  and  Act  20  of  1856,  §  20.  In  other  cases  the  period  of  civil  imprison- 
ment is  stiU  arbitrary,  but  an  order  for  imprisonment  though  made  unconditionally 
may  be  revoked  or  su.spended  by  the  Court  in  its  discretion. 

Provisional  sentence. 

Debts  are  divided,  in  Roman-Dutch  Law,  into  liquid  and  illiquid.  A  liquid  debt  is 
one  which  the  debtor  has  acknowledged  in  writing;  an  illiquid  debt  is  one  in  respect 
of  which  no  such  acknowledgment  exists.  Upon  production  of  such  acknowledgment 
the  Court,  without  going  into  the  merits  of  the  case,  will  grant  Provisional  Sentence. 

Provisional  Sentence  is  never  granted  in  the  absence  of  such  acknowledgment 
or  proof  of  debt,  signed  by  the  debtor.  In  the  presence  of  such  proof  of  debt  the 
defendant  can  escape  being  provisionally  sentenced  only  by  showing  such  proofs 
as  wlU  persuade  the  Court  that  the  probability  of  success  in  the  principal  case  lies 
against  the  Plaintiff. 

Provisional  Sentence  has  the  effect  of  shiftiag  the  onus  of  further  proceedings 
on  to  Defendant,  who  may,  if  he  pleases,  enter  iato  the  principal  case,  that  is  to  say, 
have  the  case  heard  on  its  merits. 

The  following  documents  are  sufficient  "per  se"  to  entitle  a  plaintiff  to  pro- 
visional sentence  viz.  Bills  of  Exchange;  cheques;  Promissory  Notes;  Accounts 
current  (signed  by  Defendant  and  showing  a  balance  in  favour  of  Plaintiff) ;  Accounts 
signed  by  Defendant  as  "Correct";  Notarial  Bonds  and  Mortgages,  (the  grosse  of 
a  Notarial  Bond  has  been  held  sufficient  where  the  signature  was  not  denied) ;  Con- 
ditions of  Sale  signed  bj'  Defendant ;  Judgments  of  Inferior  Courts  (where  there  is 
no  apparent  probability  of  successful  appeal  therefrom);  Notarial  or  Underhand 
(i.  e.  ordinary)  Contracts  of  Lease  (in  respect  of  claims  for  rent);  Any  written 
acknowledgment  of  money  owed  or  of  goods  to  be  delivered  (if  the  onus  of  proving 
delivery  is  not  discharged  the  price  must  be  restored) ;  A  written  acknowledgment 
of  an  overdraft ;  an  Attorney's  BUI  for  costs  between  himself  and  his  client ;  Foreign 
Judgments ;  General  Bonds  in  return  for  money  or  goods  paid  or  deUvered  or  to  be 
paid  or  delivered.    Van  Zyl's  Judicial  Practice  p.  72. 

Provisional  Sentence  may  be  refused  for  any  primd  facie  reason  which  makes 
it  improbable  that  Plaintiff  would  succeed  in  the  principal  case;  e.  g.  where  Plaintiff 
is  a  swindler  or  defendant  is  a  minor,  or  in  any  one  of  the  numerous  cases  where 
the  provisional  sentence  if  granted  would  operate  against  pubHc  pohcy. 

Special  note  should  be  taken  of  the  fact  that,  in  the  case  of  negotiable  instru- 
ments the  giving  of  consideration  is  presumed  and  need  not  appear  on  the  face  of 
the  document. 

Pauper  Actions. 

In  cases  where  a  person  has  a  prima  facie  possibility  of  successful  action,  and 
an  advocate  of  the  Supreme  Court  is  prepared  to  certify  to  that  effect,  the  Court, 
if  satisfied  that  the  assets  (other  than  personal  clothing)  of  applicant  do  not  exceed 
£  10  in  value,  may  grant  leave  to  sue  in  forma  pauperis.  Fees  of  Court,  and  profes- 
sional charges  are  then  remitted,  save  and  except  where  costs  are  recovered  from 
the  other  side,  in  which  event  such  fees  become  payable  as  are  allowed  on  taxa- 
tion. This  process  is  in  common  use  in  Matrimonial  Suits  and  in  cases  of  Employers' 
LiabUity. 

Arbitration. 

Provisions  for  arbitration  of  disputes  exist  in  aU  the  provinces  of  the  Union. 
The  enactments  are  drawn  on  the  lines  of  the  British  Arbitration  Acts.  As  an 
example  see  (Cape)  Act  29,  1898. 
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Procedure  in  Magistrates'  Courts. 

Rules,  Orders  and  Regulations  are  appended  as  Schedule  B  to  (Cape)  Act  20, 
1856  and  by  §  14  of  Act  17,  1886  the  Judges  of  the  Supreme  Court  may  make  other 
rules  in  addition  to  or  in  substitution  for  them.  Similar  provisions  exist  in  the  other 
Provinces. 


y.   Commercial  Laws  of  the  Union  of  South  Africa. 


Title  I.    Companies. 


I.  Companies  in  General. 

Introduction.  The  Company  Law  of  South  Africa  is  almost  entirely  Enghsh 
Law;  but  a  reference  to  English  Law  as  such  is  not  a  sufficient  indication  of  the 
details  of  South  African  Law.  The  Law  obtaining  in  Cape  Colony  is  to  be  found 
in  Act  25  of  1892,  and  is  based  upon  English  Law  as  it  then  stood.  The  Transvaal 
on  the  other  hand  (Act  No.  31  of  1909)  has  taken  its  Company  Law  directly  from 
the  consoUdating  English  Act  of  1908,  and  incorporates,  therefore,  the  changes 
made  ia  the  Company  Law  of  England  subsequent  to  the  passing  of  the  Cape  Act 
of  1892.  Since  for  some  time  to  come,  this  branch  of  law  will  probably  remain 
imaltered,  no  pressing  need  for  change  being  felt  in  Cape  Colony,  the  text  of  the  Cape 
Act  is  printed  below.  It  is  followed  by  a  note  outlining  the  principal  divergences 
of  the  Transvaal  Act.  For  Transvaal  Company  Law  in  general  see  the  volumes  of 
this  work  deaUng  with  English  Law.  The  Company  Law  of  Natal  and  of  the  Orange 
Free  State  is  substantially  the  same  as  in  Cape  Colony,  but  the  Acts  of  these  Pro- 
vinces are  much  less  detailed.  It  is  to  be  expected  that  the  Appellate  Court  of  South 
Africa  wiH  draw  upon  Cape  Law  to  supply  deficiencies. 


A.  Cape  Colony. 
The  Companies  Act   (No.  25)   1892. 


Interpretation  of  terms.  2.  In  this  Act  unless  the  context  clearly  otherwise 
directs,  the  following  expressions  ia  inverted  commas  shall  bear  the  meaning  respec- 
tively set  opposite  them.  "Limited  Company."  A  company,  the  liability  of  the 
members  of  which  is  by  their  registered  memorandum  of  association  limited  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively  held  by  them  or  by  the  operation 
of  any  Act  of  Parhament.  "Unlimited  Company."  A  company  formed  on  the  prin- 
ciple of  having  no  limit  placed  on  the  liability  of  its  members.  "Court."  The  Supreme 
Court,  the  Court  of  the  Eastern  Districts,  or  the  High  Court  of  Griqualand  West, 
as  the  case  may  be.  "Treasurer."  The  Treasurer  of  the  Colony.  "Registrar."  The 
Registrar  of  Deeds  at  Cape  Town.  "Company."  Every  partnership  whereof  the 
capital  is  divided,  or  agreed  to  be  divided,  into  shares,  and  so  as  to  be  transferable 
veithout  express  consent  of  aU  the  partners;  and  also  any  partnership  which  at  its 
formation  or  by  subsequent  admission  shall  consist,  or  has  at  any  time  consisted, 
of  seven  or  more  than  seven  members.  "Special  Resolution."  A  resolution  of  the 
members  of  a  company  which  has  been  passed  and  confirmed  in  manner  required 
by  section  one  hundred  and  ten  of  this  Act. 

Divisions  of  Act.  3,  This  Act  is  divided  into  six  parts  relating  to  the  following 
matters  respectively:  Part.  I.  The  position  of  Companies  in  existence  at  the  date 
of  the  taking  effect  of  this  Act,  sections  five  to  twenty-one;  Part.  II.  The  Consti- 
tution and  Iiicorporation  of  Companies  and  Associations  formed  after  the  taking 
effect  of  this  Act,  sections  twenty-two  to  seventy-two ;  Part.  III.  The  Distribution 
of  Capital  and  LiabUity  of  Members  of  Companies  and  Associations  under  this  Act, 
sections  seventy- three  to  ninety-seven;  Part.  IV.  The  management  and  admini- 
stration of  Companies  and  Associations  under  this  Act,  sections  ninety-eight  to 
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one  hundred  and  thirty;  Part.  V.  The  Winding  up  of  Companies  and  Associations 
under  this  Act,  sections  one  hundred  and  thirty-one  to  two  hundred  and  fifteen; 
Part.  VI.  The  apphcation  of  this  Act  to  unregistered  Companies,  sections  two  hundred 
and  sixteen  to  two  hundred  and  twenty-one.  Part.  VII.  Miscellaneous  provisions, 
sections  two  hundred  and  twenty-two  to  two  hundred  and  twenty-eight. 

Application  of  Act.  4.  Subject  to  the  provisions  of  Part  VI  hereof  nothing  in 
this  Act  contained  shall  apply  to  any  joint  stock  company,  partnership,  or  associa- 
tion incorporated  under  its  own  special  Ordinance  or  Act  of  Parliament,  whether 
in  existence  at  the  date  of  the  taking  effect  hereof,  or  formed  at  any  future  time. 
But  any  such  company,  partnership  or  association  may  at  any  time  hereafter  register 
itself  under  this  Act,  with  limited  or  unhmited  liabihty  as  may  be  provided  by  its 
Ordinance  or  Act  of  Incorporation.  And  no  such  registration  shall  be  invalid  by 
reason  that  it  has  taken  place  with  a  view  to  the  company,  partnership  or  associa- 
tion being  wound  up.  In  the  event  of  such  registration  the  provisions  of  this  Act 
shall  apply,  save  in  so  far  as  they  are  inconsistent  with  the  Ordinance  or  Act  of  In- 
corporation aforesaid. 

Part  I.     Position  of  Companies  in  existence  at  the  taking  effect  of 

this  Act. 
Registration  of  Company. 
Registration  under  this  Act  of  companies  in  existence  at  taking  effect  of  Act. 

5.  Any  company  in  existence  at  the  taking  effect  of  this  Act,  and  registered  with 
liniited  liabilty  at  the  said  date,  under  the  "Joint  Stock  Companies  Limited  Lia- 
bUity  Act,  1861,"  may  at  any  time  hereafter  register  itself  without  payment  of  any 
fees  as  a  hmited  company  under  this  Act;  and  any  company  in  existence  at  the  said 
date,  with  unlimited  habUity  and  not  being  such  a  company  as  is  referred  to  in 
section  four  hereof,  may  upon  payment  of  the  fees  prescribed  in  the  second  schedule 
at  any  time  hereafter  register  itself  as  an  unlimited  company  under  this  Act. 

Effect  of  non-registration  of  such  companies.  6.  Every  company  in  existence 
at  the  taking  effect  of  this  Act,  and  registered  with  limited  liability  as  mentioned 
in  the  last  preceding  section  shaU,  although  it  does  not  register  itself  under  this  Act, 
become  and  remain  subject  to  the  provisions  of  Part  V  hereof,  and  also  to  the  pro- 
visions of  the  ninety-first,  ninety-second,  ninety-third,  ninety-fourth,  ninety-fifth, 
one  hundred  and  sixteenth,  one  hundred  and  seventeenth,  one  hundred  and  eighteenth, 
one  hundred  and  nineteenth,  one  hundred  and  twentieth,  and  one  hundred  and 
twenty-first  sections  of  this  Act,  and  aU  the  provisions  of  the  last  mentioned  sec- 
tions shall  also  be  applicable  to  all  unlimited  companies  in  existence  at  the  taking 
effect  of  this  Act,  even  though  such  companies  be  not  registered  under  it.  With 
regard  to  aU  such  first  mentioned  companies  so  long  as  they  are  not  registered 
under  this  Act,  the  provisions  of  the  Joint  Stock  Companies  Limited  Liability 
Act,  1861,  save  in  so  far  as  they  are  inconsistent  with  the  sections  above  mentioned 
shall  apply  as  if  the  said  Act  had  never  been  repealed. 

Registration  subject  to  assent  of  majority  of  members.  7.  No  company,  partner- 
ship or  association  shaU  register  under  the  fourth  and  fifth  sections  of  this  Act,  un- 
less an  assent  to  its  so  registering  is  given  by  a  majority  of  such  of  its  members  as 
may  be  present  personally  or  by  proxy  (in  cases  where  proxies  are  allowed  by  the 
regulations  of  the  company)  at  some  general  meeting  duly  summoned  for  the  purpose. 

Companies  having  a  capital  divided  into  shares.  8.  Previously  to  the  registra- 
tion, in  pursuance  of  this  part  of  this  Act,  of  any  company  having  a  capital  divided 
into  shares,  there  shall  be  delivered  to  the  Registrar  the  following  documents:  1.  A 
list  showing  the  names,  addresses,  and  occupations  of  aU  persons  resident  in  this 
Colony  who  on  a  day  named  in  such  list,  and  not  being  more  than  ten  clear  days 
before  the  day  of  registration,  were  members  of  such  company,  with  the  addition 
of  the  shares  held  by  such  persons  respectively,  and  a  Hst  showing  the  same  parti- 
culars with  regard  to  persons  resident  outside  the  Colony  who  on  a  day  not  more 
than  thirty  clear  days  before  the  day  of  registration  were  members  of  the  company; 
2.  A  copy  of  any  Act  of  Parliament,  deed  of  settlement,  contract  of  partnership, 
or  other  instrument  constituting  or  regulating  the  company;  3.  If  any  such  joint 
stock  company  is  intended  to  be  registered  as  a  limited  company,  the  above  list 
and  copy  shall  be  accompanied  by  a  statement  specifying  the  following  particulars : 
a)  The  nominal  capital  of  the  company,  and  the  number  of  shares  into  which  it  is 
B  3 
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divided;  b)  The  number  of  shares  taken,  and  the  amount  paid  on  each  share;  c)  The 
name  of  the  company,  with  the  addition  of  the  word  "limited"  as  the  last  word 
thereof. 

Companies  not  having  a  capital  divided  into  shares.  9.  Previously  to  the  re- 
gistration, in  pursuance  of  this  part  of  this  Act,  of  any  company  not  having  a  capital 
divided  into  shares,  there  shall  be  delivered  to  the  Registrar  a  list  showing  the  names, 
addresses  and  occupations  of  the  directors  or  other  managers  (if  any)  of  the  company ; 
also  a  copy  of  any  Act  of  Parhament,  deed  of  settlement,  contract  of  partnership, 
or  other  instrument  constituting  or  regulating  the  company. 

Joint-Stock  Company.  10.  Where  a  company  authorised  to  register  under 
this  Act  has  had  the  whole  or  any  portion  of  its  capital  converted  into  stock,  such 
company  shall,  as  to  the  capital  so  converted,  instead  of  deUvering  to  the  Registrar 
a  statement  of  shares,  dehver  to  the  Registrar  a  statement  of  the  amount  of  stock 
belonging  to  the  company,  and  the  names  of  the  persons  who  were  holders  of  such 
stock,  on  some  day  to  be  named  in  the  statement,  not  more  than  ten  clear  days 
before  the  day  of  registration  in  the  case  of  persons  resident  in  the  Colony,  and 
thirty  clear  days  before  the  said  day  in  the  case  of  persons  resident  elsewhere. 

11.  The  list  of  members  and  directors,  and  any  other  particulars  relating  to 
the  company  hereby  required  to  be  delivered  to  the  Registrar,  shall  be  verified 
by  a  declaration  of  the  directors  of  the  company  delivering  the  same,  or  any  two 
of  them,  or  of  the  principal  officer  of  the  company,  made  in  pursuance  of  the  "Oaths 
and  Declarations  Act,  1891." 

12.  The  Registrar  may  require  such  evidence  as  he  thinks  necessary  for  the 
purpose  of  satisfying  himself  whether  an  existing  company  is  or  is  not  a  company 
as  hereinbefore  defined. 

13.  No  fees  shall  be  charged  in  respect  of  the  registration  in  pursuance  of  this 
part  of  this  Act  of  any  company  in  cases  where  previously  to  its  being  registered  as 
a  limited  company  the  UabUity  of  the  shareholders  was  limited  by  some  other  Ordi- 
nance or  Act  of  Parhament  of  this  Colony. 

Effect  of  Registration. 
Certificate  of  registration.  14.  Upon  compliance  with  the  requisitions  in  this 
part  of  this  Act  contained  with  respect  to  registration,  and  on  payment  of  such  fees, 
if  any,  as  are  payable  in  terms  of  this  Act,  the  Registrar  shall  certify  under  his  hand 
that  the  company  so  applying  for  registration  is  incorporated,  as  a  company  under 
this  Act,  and  in  the  case  of  a  limited  company,  that  it  is  limited,  and  thereupon  such 
company  shall  be  incorporated,  and  shall  have  perpetual  succession  and  a  common 
seal. 

15.  Any  such  certificate  shall  be  conclusive  evidence  that  all  the  requisitions 
herein  contained  in  respect  of  registration  under  this  Act  have  been  complied  with, 
and  that  the  company  is  authorised  to  be  registered  under  this  Act  as  a  Hmited  or 
unlimited  company,  as  the  case  may  be,  and  the  date  of  incorporation  mentioned 
in  such  certificate  shall  be  deemed  to  be  the  date  at  which  the  company  is  incor- 
porated under  this  Act. 

16.  AU  such  property,  movable  and  immovable,  including  all  interests  and 
rights  in,  to,  and  out  of  property,  as  may  belong  to  or  be  vested  in  the  company 
at  the  date  of  its  registration  under  this  Act,  shall  on  registration  pass  to  and  vest 
in  the  company  as  incorporated  under  this  Act. 

Registration  not  to  affect  obligations  incurred  previously  to  registration.  17. 
The  registration  in  pursuance  of  this  part  of  this  Act  of  any  company  shall  not  affect 
or  prejudice  the  liability  of  such  company  to  have  enforced  against  it,  or  its  right  to 
enforce,  any  debt  or  obhgation  incurred,  or  any  contract  entered  into,  by,  to,  with, 
or  on  behaK  of  such  company  previously  to  such  registration. 

18.  AH  such  actions,  suits,  and  other  legal  proceedings  as  may  at  the  time 
of  the  registration  of  any  company  registered  in  pursuance  of  this  part  of  this  Act 
have  been  commenced  by  or  against  such  company  or  any  member  thereof,  may 
be  continued  in  the  same  manner  as  if  such  registration  had  not  taken  place ;  never- 
theless, execution  shall  not  issue  against  the  effects  of  any  individual  member  of 
such  company  upon  any  judgment,  decree,  or  order  obtained  in  any  action,  suit, 
or  proceeding  so  commenced  as  aforesaid ;  but  in  the  eVent  of  the  property  and  effects 
of  the  company  being  insufficient  to  satisfy  such  judgment,  decree,  or  order,  an 
order  may  be  obtained  for  winding  up  the  company. 
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Effect  of  registration.  19.  When  a  company  is  registered  under  this  Act  in  pur- 
suance of  this  part  thereof,  all  provisions  contained  in  any  Act  of  Parliament,  deed 
of  settlement,  contract  of  partnership  or  other  instrument  constituting  or  regu- 
lating the  company,  shall  be  deemed  to  be  conditions  and  regulations  of  the  com- 
pany, in  the  same  manner,  and  with  the  same  incidents  as  if  they  were  contained 
in  a  registered  memorandum  of  association  and  articles  of  association;  and  all  the 
provisions  of  this  Act  shall  apply  to  such  company  and  the  members,  contributories, 
and  creditors  thereof,  in  the  same  manner  in  all  respects  as  if  it  had  been  forrned 
under  this  Act,  subject  to  the  provisions  following:  1.  That  table  A  in  the  third 
schedule  to  this  Act  shall  not,  unless  adopted  by  special  resolution,  apply  to  any 
company  registered  under  this  Act  in  pursuance  of  this  part  thereof;  2.  That  no 
company  shall  have  power  to  alter  any  provision  contained  in  any  Act  of  Parha- 
ment  relating  to  the  company;  3.  That  no  company  shall  have  power,  without 
the  sanction  of  the  Governor,  to  alter  any  provision  contained  in  any  letters  patent 
or  charter  relating  to  the  company;  4.  That  in  the  event  of  the  company  being 
wound  up,  every  person  shall  be  a  contributory,  in  respect  of  the  debts  and  liabi- 
lities of  the  company  contracted  prior  to  registration,  who  is  Uable,  at  law,  to  pay 
or  contribute  to  the  payment  of  any  such  debts  or  liabUities,  or  to  pay  or  contri- 
bute to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  members 
amongst  themselves  in  respect  of  any  such  debts  or  liabilities;  or  to  pay  or  contri- 
bute to  the  payment  of  the  costs,  charges,  and  expenses  of  winding-up  the  company, 
so  far  as  relates  to  such  debts  or  liabilities  as  aforesaid;  and  every  such  contribu- 
tory shall  be  liable  to  contribute  to  the  assets  of  the  company,  in  the  course  of  the 
winding-up,  all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid; 
and  in  the  event  of  the  death  or  insolvency  of  any  such  contributory  as  last  afore- 
said, the  provisions  herein  contained  with  respect  to  the  representatives,  heirs, 
and  legatees  of  deceased  contributories,  and  with  reference  to  the  trustees  of  insol- 
vent contributories,  shall  apply;  5.  That  nothing  herein  contained  shall  authorise 
any  company  to  alter  any  such  provisions  contained  in  any  deed  of  settlement, 
contract  of  partnership,  or  other  instrument  constituting  or  regulating  the  com- 
pany as  would,  if  such  company  had  originally  been  formed  under  this  Act,  have 
been  contained  in  the  memorandum  of  association,  and  are  not  authorised  to  be 
altered  by  this  Act.  But  nothing  herein  contained  shall  derogate  from  any  power 
of  altering  its  constitution  or  regulations  which  may  be  vested  in  any  company 
registering  under  this  Act  in  pursuance  of  this  part  thereof  by  virtue  of  any  Act 
of  Parliament,  deed  of  settlement,  contract  of  partnership,  or  other  instrument 
constituting  or  regulating  the  company. 

Power  of  Court  to  restrain  further  proceedings.  20.  The  court  may,  at  aiiy 
time  after  the  presentation  of  a  petition  for  winding-up  a  company  registered  in 
pursuance  of  this  part  of  this  Act,  and  before  making  an  order  for  winding-up  the 
company,  upon  the  application  by  motion  of  any  creditor  of  the  company,  restrain 
further  proceedings  in  any  action,  suit,  or  legal  proceeding  against  any  contribu- 
tory of  the  company  as  well  as  against  the  company  as  hereinbefore  provided,  upon 
such  terms  as  the  court  thinks  fit. 

Effect  of  order  for  winding-up  of  company.  21.  Where  an  order  has  been  made 
for  winding-up  a  company  registered  in  pursuance  of  this  part  of  the  Act,  in  addi- 
tion to  the  provisions  hereinbefore  contained,  it  is  hereby  further  provided  that 
no  suit,  action,  or  other  legal  proceeding  shall  be  commenced  or  proceeded  with 
against  any  contributory  of  the  company  in  respect  of  any  debt  of  the  company, 
except  with  the  leave  of  the  court,  and  subject  to  such  terms  as  the  court  may  impose. 

Part  II.  Constitution  and  Incorporation  of  Companies  and  Associations. 

Prohibition  of  unregistered  partnerships  exceeding  certain  number.    22.     No 

company,  association  or  partnership  consisting  of  more  than  ten  persons,  if  it  be  for 
the  purpose  of  carrying  on  the  business  of  banking,  or  consisting  of  more  than  twenty 
persons,  if  it  be  for  the  purpose  of  carrying  on  any  other  business  that  has  for  its 
object  the  acquisition  of  gain  to  the  company,  association  or  partnership,  or  to  the 
individual  members  thereof,  shall  be  formed  in  this  Colony  after  the  taking  effect 
of  this  Act,  unless  it  is  registered  as  a  company  under  this  part  of  this  Act,  or  is  formed 
in  pursuance  of  some  other  part  of  this  Act,  or  of  some  other  Act  of  the  Parliament 
of  this  Colony,  or  of  letters  patent  or  charter. 

3* 
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Memorandum  of  Association. 

Mode  of  forming  company.  23.  Any  seven  or  more  persons  associated  for  any 
lawful  purpose  may,  by  subscribing  their  names  to  a  memorandum  of  association, 
and  otherwise  complyiag  with  the  requisitions  of  this  Act  in  respect  to  registration, 
form  an  incorporated  company,  with  or  without  limited  liabiUty. 

Limitation  of  liability  of  members.  24.  The  liability  of  the  members  of  a  com- 
pany formed  under  this  Act  may,  in  the  memorandum  of  association,  be  limited 
to  the  amount,  if  any,  unpaid  on  the  shares  respectively  held  by  them. 

Memorandum  of  association  of  limited  company.  25.  Where  a  limited  company 
is  formed  the  memorandum  of  association  shall  contain  the  following  things:  1.  The 
name  of  the  proposed  company,  with  the  addition  of  the  word  "limited"  as  the  last 
word  in  such  name;  2.  The  place  in  this  Colony  where  the  registered  office  of  the 
company  is  proposed  to  be  situate ;  3.  The  objects  for  which  the  proposed  company 
is  to  be  established;  4.  A  declaration  that  the  HabiHty  of  the  members  is  limited; 
5.  The  amount  of  capital  with  which  the  company  proposes  to  be  registered  divided 
into  shares  of  a  certain  fixed  amount.  Subject  to  the  following  regulations:  1.  That 
no  subscriber  shall  take  less  than  one  share;  2.  That  each  subscriber  of  the  memo- 
randum of  association  shall  write  opposite  to  his  name  the  number  of  shares  he  takes. 

Memorandum  of  association  of  unlimited  company.  26.  When  an  unlimited 
company  is  formed  the  memorandum  of  association  shall  contain  the  following 
things:  1.  The  name  of  the  proposed  company;  2.  The  place  in  this  Colony  where 
the  registered  office  of  the  company  is  proposed  to  be  situate;  3.  The  objects  for 
which  the  proposed  company  is  to  be  estabhshed. 

Signature  and  effect  of  memorandum  of  association.  27,  The  memorandum 
of  association  shall  be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested 
by,  one  witness  at  the  least:  it  shall,  when  registered,  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  subscribed  his  name 
thereto,  and  there  were  in  the  memorandum  contained,  on  the  part  of  himself,  his 
heirs,  executors  and  administrators,  a  covenant  to  observe  all  the  conditions  of 
such  memorandum,  subject  to  the  provisions  of  this  Act. 

Alteration  of  Memorandum. 

Alteration  of  memorandum  of  association.  28.  A  company  registered  under 
this  Act  may,  subject  to  the  provisions  hereinafter  mentioned,  by  special  resolu- 
tion passed  in  manner  hereinafter  provided,  alter  the  provisions  of  its  memorandum 
of  association  with  respect  to  the  objects  of  the  company  so  far  as  may  be  required 
for  any  of  the  purposes  hereinafter  specified,  but  in  no  case  shall  any  such  altera- 
tion take  effect  until  confirmed  on  petition  by  a  court  which  has  jurisdiction  to  make 
an  order  for  winding  up  the  company. 

Confirmation  of  alteration  by  court.  29.  Before  confirming  any  such  alteration 
the  court  must  be  satisfied :  a)  That  sufficient  notice  has  been  given  to  every  holder 
of  debentures  or  debenture  stock  of  the  company,  and  any  persons  or  class  of  per- 
sons whose  interests  wiU,  in  the  opinion  of  the  court,  be  affected  by  the  alteration, 
and  b)  That,  with  respect  to  every  creditor  who,  in  the  opinion  of  the  court,  is  en- 
titled to  object,  and  who  signifies  his  objection  in  manner  directed  by  the  court, 
either  his  consent  to  the  alteration  has  been  obtained  or  his  debt  or  claim  has  been 
discharged  or  has  determined,  or  has  been  secured  to  the  satisfaction  of  the  court. 
Provided  that  the  court  may,  in  the  case  of  any  person  or  class  of  persons,  for  special 
reasons,  dispense  with  the  notice  required  by  this  section. 

30.  An  order  confirming  a,ny  such  alteration  may  be  made  in  such  terms  and 
subject  to  such  conditions  as  to  the  court  seems  fit,  and  the  court  may  make  such 
orders  as  to  costs  as  it  deems  proper. 

Objects  of  alteration.  31.  The  court  may  confirm,  either  whoUy  or  in  part, 
any  such  alteration  as  aforesaid  with  regard  to  the  objects  of  the  company  if  it 
appears  that  the  alteration  is  required  in  order  to  enable  the  company :  a)  To  carry 
on  its  business  more  economically  or  more  efficiently;  or  b)  To  attain  its  main  pur- 
pose by  new  or  improved  means;  or  c)  To  enlarge  or  change  the  local  area  of  its 
operations;  or  d)  To  carry  on  some  business  or  businesses  which  under  existing 
circumstances  may  conveniently  or  advantageously  be  combined  with  the  business 
of  the  company;  or  e)  To  restrict  or  abandon  any  of  the  objects  specified  in  the 
memorandum  of  association  or  deed  of  settlement. 
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32.  The  court  shall,  in  exercising  its  discretion,  have  regard  to  the  rights  and 
interests  of  the  members  of  the  company,  or  of  any  class  of  those  members,  as  well 
as  to  the  rights  and  interests  of  the  creditors,  and  may,  if  it  thinks  fit,  adjourn  the 
proceedings  in  order  that  an  arrangement  may  be  made,  to  the  satisfaction  of  the 
court,  for  the  purchase  of  the  interest  of  dissentient  members;  and  the  court  may 
give  such  directions  and  make  such  orders  as  it  may  think  expedient  for  the  pur- 
pose of  facilitating  any  such  arrangement  or  carrying  the  same  into  effect :  Provided 
always  that  it  shall  not  be  lawful  to  expend  any  part  of  the  capital  of  the  company 
in  any  such  purchase. 

Notice  of  alteration.  33.  Where  a  company  has  altered  the  provisions  of  its 
memorandum  of  association  with  respect  to  the  objects  of  the  company,  and  such 
alteration  has  been  confirmed  by  the  court,  an  office  copy  of  the  order  confirming 
such  alteration,  together  with  a  printed  copy  of  the  memorandum  of  association 
so  altered,  shall  be  delivered  by  the  company  to  the  Registrar  within  twenty-one 
days  from  the  date  of  the  order,  and  the  Registrar  shall  register  the  same  and  shall 
certify  under  his  hand  the  registration  thereof,  and  his  certificate  shall  be  conclu- 
sive evidence  that  all  the  requisitions  of  this  Act  with  respect  to  such  alteration, 
and  the  confirmation  thereof,  have  been  complied  with,  and  thenceforth  the  memo- 
randum so  altered  shall  be  the  memorandum  of  association  of  the  company. 

34.  If  a  company  make  default  in  delivering  to  the  Registrar  any  document 
required  by  the  last  preceding  section  to  be  delivered  to  him,  the  company  shall 
be  liable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  in  which  it  is  in  default. 

Reduction  of  Capital. 
Power  of  company  to  reduce  capital.  35.  Any  company  under  this  Act  Umited 
by  shares  may,  by  special  resolution,  so  far  modify  the  conditions  contained  in  its 
memorandum  of  association,  if  authorised  so  to  do  by  its  regulations  as  originally 
framed  or  as  altered  by  special  resolution,  as  to  reduce  its  capital;  but  no  such  reso- 
lution for  reducing  the  capital  of  any  company  shall  come  into  operation  until  an 
order  of  the  court  is  registered  by  the  Registrar,  as  is  hereinafter  mentioned. 

36.  The  word  capital  as  used  in  the  last  preceding  section  shall  include  paid-up 
capital;  and  the  power  to  reduce  capital  conferred  by  the  said  section  shaU  include 
a  power  to  cancel  any  lost  capital,  or  any  capital  unrepresented  by  available  assets, 
or  to  pay  off  any  capital  which  may  be  in  excess  of  the  wants  of  the  company;  and 
paid-up  capital  may  be  reduced  either  with  or  without  extinguishing  or  reducing 
the  liability  (if  any)  remaining  on  the  shares  of  the  company,  and  to  the  extent  to 
which  such  liability  is  not  extinguished  or  reduced  it  shall  be  deemed  to  be  pre- 
served. 

"And  reduced."  37.  The  company  shall,  after  the  date  of  the  passing  of  any 
special  resolution  for  reducing  its  capital,  add  to  its  name,  until  such  date  as  the  court 
may  fix,  the  words  "and  reduced,"  as  the  last  words  in  its  name,  and  those  words 
shall,  until  such  date,  be  deemed  to  be  part  of  the  name  of  the  company  within 
the  meaning  of  this  Act :  provided  that  where  the  reduction  of  the  capital  of  a  com- 
pany does  not  involve  either  the  diminution  of  any  habihty  in  respect  of  unpaid 
capital,  or  the  payment  to  any  shareholder  of  any  paid-up  capital,  it  shall  not  be 
necessary  before  the  presentation  of  the  petition  for  confirming  the  reduction  to 
add,  and  the  court  may,  if  it  thinks  competent  so  to  do,  dispense  altogether  with 
the  addition  of  the  said  words  "and  reduced." 

Confirmation  of  Court.  38.  A  company  which  has  passed  a  special  resolution 
for  reducing  its  capital,  may  apply  to  the  court,  by  petition,  for  an  order  confirming 
the  reduction,  and  on  the  hearing  of  the  petition  the  court,  if  satisfied  that  with 
respect  to  every  creditor  of  the  company  who  under  the  provisions  of  this  Act  is 
entitled  to  object  to  the  reduction,  either  his  consent  to  the  reduction  has  been 
obtained,  or  his  debt  or  claim  has  been  discharged  or  has  determined,  or  has  been 
secured  as  hereinafter  provided,  may  make  an  order  confirming  the  reduction  on 
such  terms  and  subject  to  such  conditions  as  it  deems  fit. 

Objections.  39.  Where  a  company  proposes  to  reduce  its  capital,  every  cre- 
ditor of  the  company  who  at  the  date  fixed  by  the  court  is  entitled  to  any  debt 
or  claim  which,  if  that  date  were  the  commencement  of  the  winding-up  of  the  com- 
pany, would  be  admissible  in  proof  against  the  company,  shall  be  entitled  to  ob- 
ject to  the  proposed  reduction,  and  to  be  entered  in  the  list  of  creditors  who  are  so 
entitled  to  object.    The  court  shall  settle  a  list  of  such  creditors,  and  for  that_,pur- 
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pose  shall  ascertain  as  far  as  possible,  without  requiring  an  application  from  any 
creditor,  the  names  of  such  creditors  and  the  nature  and  amount  of  their  debts 
or  claims,  and  may  publish  notices  filing  a  certain  day  or  days  within  which  cre- 
ditors of  the  company  who  are  not  entered  on  the  list  are  to  claim  to  be  so  entered 
or  to  be  excluded  from  the  right  of  objecting  to  the  proposed  reduction.  Provided 
that  when  the  reduction  of  the  capital  of  a  company  does  not  involve  either  the 
diminution  of  any  habOity  ia  respect  of  unpaid  capital,  or  the  payment  to  any 
shareholder  of  any  paid-up  capital,  the  creditors  of  the  company  shall  not,  unless 
the  court  otherwise  direct,  be  entitled  to  object  or  required  to  consent  to  the  re- 
duction. 

Court  may  dispense  with  consent  of  creditor  on  security  being  given  for  his  debt. 
40.  Where  a  creditor,  whose  name  is  entered  on  the  list  of  creditors  and  whose 
debt  or  claim  is  not  discharged  or  determined,  does  not  consent  to  the  proposed 
reduction,  the  court  may,  if  it  thinks  fit,  dispense  with  such  consent  on  the  company 
securing  the  payment  of  the  debt  or  claim  of  such  creditor  by  setting  apart  and  appro- 
priating, in  such  manner  as  the  court  may  direct,  a  sum  of  such  amount  as  is  herein- 
after mentioned,  that  is  to  say:  —  1.  If  the  full  amount  of  the  debt  or  claim  of  the 
creditor  is  admitted  by  the  company,  or,  though  not  admitted,  is  such  as  the  com- 
pany is  willing  to  set  apart  and  appropriate,  then  the  full  amount  of  the  debt  or 
claim  shall  be  set  apart  and  appropriated ;  2.  If  the  f uU  amount  of  the  debt  or  claim 
of  the  creditor  is  not  admitted  by  the  company,  and  is  not  such  as  the  company 
is  wiUing  to  set  apart  and  appropriate,  or  if  the  amount  is  contingent  or  not  as- 
certained, then  the  court  may,  if  it  thinks  fit,  inquire  into  and  adjudicate  upon 
the  vaUdity  of  such  debt  or  claim,  and  the  amount  for  which  the  company  may 
be  liable  in  respect  thereof,  in  the  same  manner  as  if  the  company  were  being 
wound  up  by  the  court,  and  the  amount  fixed  by  the  court  on  such  enquiry  and 
adjudication  shall  be  set  apart  and  appropriated. 

Order  of  confirmation  and  minute  to  be  registered.  41.  The  Registrar,  upon 
the  production  to  him  of  an  order  of  the  court  confirming  the  reduction  of  the  capital 
of  a  company  and  the  delivery  to  him  of  a  copy  of  the  order,  and  of  a  minute  (approved 
by  the  court)  showing  with  respect  to  the  capital  of  the  company,  as  altered  by  the 
order,  the  amount  of  such  capital,  the  number  of  shares  into  which  it  is  to  be  divided, 
and  the  amount  of  each  share  and  the  amount  (if  any)  at  the  date  of  the  registra- 
tion of  the  minute  proposed  to  be  deemed  to  have  been  paid  up  on  each  share,  shall 
register  the  order  and  minute,  and  on  the  registration  the  special  resolution  con- 
firmed by  the  order  so  registered  shall  take  effect.  Notice  of  such  registration  shall 
be  published  in  such  manner  as  the  court  may  direct.  The  Registrar  shall  certify 
under  his  hand  the  registration  of  the  order  and  minute,  and  his  certificate  shall 
be  conclusive  evidence  that  all  the  requisitions  of  this  Act  with  respect  to  the  re- 
duction of  capital,  have  been  comphed  with  and  that  the  capital  of  the  company 
is  such  as  stated  in  the  minute. 

Minute  to  form  part  of  memorandum  of  association.  42.  The  minute  when 
registered  shall  be  deemed  to  be  substituted  for  the  corresponding  part  of  the  me- 
morandum of  association  of  the  company,  and  shall  be  of  the  same  validity  and 
subject  to  the  same  alterations  as  if  it  had  been  originally  contained  in  the  memo- 
randum of  association;  and,  subject  as  in  this  Act  mentioned,  no  member  of  the 
company  whether  past  or  present  shall  be  liable  in  respect  of  any  share  to  any  call 
or  contribution  exceeding  in  amount  the  difference  (if  any)  between  the  amount 
which  has  been  paid  on  such  share  and  the  amount  of  the  share  as  fixed  by  the 
minute. 

Saving  of  rights  of  creditors  who  are  ignorant  of  proceedings.  43.  If  any  cre- 
ditor who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction  of  the 
capital  of  a  company  under  this  Act  is,  in  consequence  of  his  ignorance  of  the  pro- 
ceedings taken  with  a  view  to  such  reduction,  or  of  their  nature  and  effect  with 
respect  to  his  claim,  not  entered  on  the  list  of  creditors,  and  after  the  reduction 
the  company  is  unable  within  the  meaning  of  the  one  hundred  and  thirty-sixth 
section  of  this  Act,  to  pay  to  the  creditor  the  amount  of  such  debt  or  claim,  every 
person  who  was  a -member  of  the  company  at  the  date  of  the  registration  of  the  order 
and  minute  relating  to  the  reduction  of  the  capital  of  the  company  shall  be  liable 
to  contribute,  for  the  payment  of  such  debt  or  claim,  an  amount  not  exceeding  the 
amount  which  he  would  have  been  liable  to  contribute  if  the  company  had  commen- 
ced to  be  wound  up  on  the  day  prior  to  such  registration;  and  on  the  company  being 
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wound  up,  the  court,  on  the  application  of  such  creditor  and  on  proof  that  he  was 
ignorant  of  the  proceedings  taken  with  a  view  to  the  reduction,  or  of  their  nature 
and  effect  with  respect  to  his  claim,  may,  if  it  think  fit,  settle  a  list  of  such  contri- 
butories  accordingly,  and  mature  and  enforce  calls  and  orders  on  the  contributories 
settled  on  such  list  in  the  same  manner  in  aU  respects  as  if  they  were  ordinary  contri- 
butories LQ  a  winding-up ;  but  the  provisions  of  this  section  shall  not  affect  the  rights 
of  the  contributories  of  the  company  among  themselves. 

Copy  of  registered  minute.  44.  A  minute,  when  registered,  shall  be  embodied 
in  every  copy  of  the  memorandum  of  association  issued  after  its  registration;  and 
if  any  company  make  default  in  complying  with  the  provisions  of  this  section  it 
shall  incur  a  penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
such  default  is  made,  and  every  director  and  manager  of  the  company  who  shall 
knowingly  and  wilfully  authorise  or  permit  such  default  shall  incur  the  like 
penalty. 

Publication  of  reasons  for  reduction.  45.  In  any  case  in  which  the  court  thinks 
it  fit  to  do  so  it  may  require  the  company  to  publish  in  such  manner  as  it  thinks 
fit  the  reasons  for  the  reduction  of  its  capital  or  such  other  information  in  regard 
to  the  reduction  of  its  capital  as  the  court  may  think  expedient  with  a  view  to  the 
proper  information  to  the  pubUc  in  relation  to  the  reduction  of  its  capital  by  a  com- 
pany, and,  if  the  court  thinks  fit,  the  causes  which  led  to  such  reductions. 

Penalty  on  concealment  of  name  of  creditor.  46.  If  any  director  or  officer  of 
the  company  wUfuUy  conceals  the  name  of  any  creditor  of  the  company  who  is  en- 
titled to  object  to  the  proposed  reduction,  or  wilfully  misrepresents  the  nature  or 
amount  of  the  debt  or  claim  of  any  creditor  of  the  company,  or  if  any  director  or 
officer  of  the  company  aids  or  abets  in  or  is  privy  to  any  such  concealment  or  mis- 
representation as  aforesaid,  every  such  director  or  officer  shall  be  liable  to  a  penalty 
of  not  exceeding  five  hundred  pounds. 

Powers  to  make  rules  extended  to  this  part  of  Act.  47.  The  powers  of  making 
rules  concerning  winding-up  conferred  by  this  Act  shall  respectively  extend  to 
making  rules  concerning  matters  in  which  jurisdiction  is  by  this  Act  given  to  the 
court  to  authorise  the  reduction  of  capital,  and  until  such  rules  are  made  the  prac- 
tice of  the  court  in  matters  of  the  same  nature  shall,  so  far  as  the  same  is  applicable, 
be  followed. 

Cancellation  of  unissued  shares.  48.  Any  company  limited  by  shares  may 
so  far  modify  the  conditions  contained  in  its  memorandum  of  association  if  autho- 
rised so  to  do  by  its  regulations  as  originally  framed  or  as  altered  by  special  reso- 
lution as  to  reduce  its  papital  by  cancelling  any  shares,  which  at  the  date  of  the  pas- 
sing of  such  resolution  have  not  been  taken  or  agreed  to  be  taken  by  any  person; 
and  the  provisions  of  the  preceding  sections  shall  not  apply  to  any  reduction  of 
capital  made  in  pursuance  of  this  section. 

Change  of  Name. 

49.  Any  company  under  this  Act,  with  the  sanction  of  a  special  resolution  of 
the  company  and  with  the  approval  of  the  Governor,  may  change  its  name,  and 
upon  notice  in  writing  embodying  the  terms  of  such  resolution  being  given  to  him, 
the  Registrar  shall  enter  the  new  name  in  its  proper  place  on  the  register  in  place 
of  the  former  name,  and  shall  issue  a  certificate  of  incorporation  altered  to  meet 
the  circumstances  of  the  case;  but  no  such  alteration  of  name  shall  render  the  liqui- 
dation of  the  company  necessary  or  affect  any  rights  or  obHgations  of  the  company 
or  render  defective  any  legal  proceedings  instituted  or  to  be  instituted  by  or  against 
the  company,  and  any  legal  proceedings  may  be  continued  or  commenced  by  or 
against  the  company  by  its  new  name  that  might  have  been  continued  or  commenced 
by  or  against  the  company  by  its  former  name. 

Subdivision  of  Shares. 

50.  Any  limited  company  under  this  Act  may  by  special  resolution  so  far  modify 
the  conditions  contained  in  its  memorandum  of  association,  (if  authorised  so  to  do 
by  its  regulations  as  originally  framed  or  as  altered  by  special  resolution,)  as  by 
subdivision  of  its  existing  shares  or  any  of  them,  to  divide  its  capital,  or  any  part 
thereof,  into  shares  of  smaller  amount  than  is  fixed  by  its  memorandum  of  asso- 
ciation: Provided  that  in  the  subdivision  of  the  existing  shares  the  proportion  be- 
tween the  amount  which  is  paid  and  the  amount  (if  any)  which  is  unpaid  on  each 
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share  of  reduced  amount  shall  be  the  same  as  it  was  in  the  case  of  the  existing  share 
or  shares  from  which  the  share  of  reduced  amount  is  derived. 

51.  The  statement  of  the  number  and  amount  of  the  shares  into  which  the 
capital  of  the  company  is  divided  contained  in  every  copy  of  the  memorandum  of 
association  issued  after  the  passing  of  any  such  special  resolution,  shall  be  in  accord- 
ance with  such  resolution;  and  any  company  which  makes  default  in  complying 
with  the  provisions  of  this  section  shall  incur  a  penalty  not  exceeding  one  pound 
for  each  copy  in  respect  of  which  such  default  is  made;  and  every  director  and  officer 
of  the  company  who  knowingly  or  wilfully  authorises  or  permits  such  default  shall 
incur  the  like  penalty. 

Increase  of  Capital. 

52.  Any  limited  company  under  this  Act  may  by  special  resolution  (if  autho- 
rised so  to  do  by  its  regulations  as  originally  framed,  or  as  altered  by  special 
resolution)  so  far  modify  the  conditions  contained  in  its  memorandum  of  associa- 
tion, as  to  increase  its  capital  by  the  issue  of  new  shares  of  such  amount  as  it  thinks 
expedient,  or  to  consoHdate  and  divide  its  capital  into  shares  of  larger  amount 
than  its  existing  shares,  or  to  convert  its  paid-up  shares  into  stock;  but  save  as  in 
this  part  of  the  Act  provided,  no  alteration  shall  be  made  by  any  company  in  the 
conditions  contained  in  the  memorandum  of  association. 

Articles  of  Association. 
Regulations  to  be  expressed  by  articles  of  association.  53.  The  memorandum 
of  association  may,  in  the  case  of  a  limited  company,  and  shall,  in  the  case  of  an 
unlimited  company,  be  accompanied,  when  registered,  by  articles  of  association 
signed  by  the  subscribers  to  the  memorandum  of  association  and  prescribing  such 
regulations  for  the  company  as  the  subscribers  to  the  memorandum  of  association 
deem  expedient.  The  articles  shall  be  expressed  in  separate  paragraphs,  numbered 
arithmetically :  they  may  adopt  all  or  any  of  the  provisions  contained  in  the  table 
marked  A  in  the  third  schedule  hereto ;  they  shall,  in  the  case  of  an  unlimited  com- 
pany that  has  a  capital  divided  into  shares,  state  the  amount  of  capital  with  which 
the  company  proposes  to  be  registered;  and  in  the  case  of  an  unlimited  company 
that  has  not  a  capital  divided  into  shares,  state  the  number  of  members  with  which 
the  company  proposes  to  be  registered.  In  an  unlimited  company  having  a  capital 
divided  into  shares,  each  subscriber  shall  take  one  share  at  the  least,  and  shall  write 
opposite  to  his  name  in  the  memorandum  of  association  the  number  of  shares  he 
takes. 

Application  of  table  A.  54.  In  the  case  of  a  limited  company  under  this  Act 
if  the  memorandum  of  association  is  not  accompanied  by  articles  of  association, 
or  in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations  in  the  table 
marked  A  in  the  third  schedule  hereto,  the  last  mentioned  regulations  shall  so  far 
as  the  same  are  applicable,  be  deemed  to  be  the  regulations  of  the  company,  in  the 
same  manner  and  to  the  same  extent  as  if  they  had  been  inserted  in  the  articles 
of  association,  and  the  articles  had  been  duly  registered. 

Signature  and  effect  of  articles  of  association.  55.  The  articles  of  association 
shall  be  printed,  they  shall  be  signed  by  each  subscriber  in  the  presence  of,  and  be 
attested  by,  one  witness  at  the  least;  when  registered,  they  shall  bind  the  company 
and  the  members  thereof  to  the  same  extent  as  if  each  member  had  subscribed  his 
name  thereto,  and  there  were  in  such  articles  contained  a  covenant  on  the  part 
of  himself,  his  heirs,  executors,  and  administrators,  to  conform  to  all  the  regulations 
contained  in  such  articles,  subject  to  the  provisions  of  this  Act;  and  all  moneys 
payable  by  any  member  to  the  company,  in  pursuance  of  the  conditions  and  regu- 
lations of  the  company,  or  any  of  such  conditions  or  regulations,  shall  be  deemed 
to  be  a  debt  due  from  such  member  to  the  company. 

General  Provisions. 

Registration.  56.  The  memorandum  of  association  and  the  articles  of  asso- 
ciation, if  any,  shaU  be  deUvered  to  the  Registrar,  who  shall,  if  they  are  in  order, 
retain  and  register  the  same,  and  there  shall  be  paid  to  the  Registrar  by  the  com- 
pany the  fees  specified  in  the  second  schedule  hereto. 

Effect  of  registration.  57,  Upon  the  registration  of  the  memorandum  of  asso- 
ciation, and  of  the  articles  of  association  in  cases  where  articles  of  association  are 
required  by  this  Act  or  by  the  desire  of  the  parties  to  be  registered,  the  Registrar 
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shall  certify  under  his  hand  that  the  company  is  incorporated,  and  in  the  case  of 
a  limited  company  that  the  company  is  limited :  the  subscribers  of  the  memorandum 
of  association,  together  with  such  other  persons  as  may  from  time  to  time  become 
members  of  the  company,  shall  thereupon  be  a  body  corporate  by  the  name  con- 
tained in  the  memorandum  of  association,  capable  forthwith  of  exercising  all  the 
functions  of  an  incorporated  company,  and  having  perpetual  succession  and  a  com- 
mon seal,  but  with  such  liabiUty  on  the  part  of  the  members  to  contribute  to  the 
assets  of  the  company,  in  the  event  of  the  same  being  wound  up,  as  is  hereinafter 
mentioned :  a  certificate  of  the  incorporation  of  any  company,  given  by  the  Registrar, 
shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Act,  in  respect  of  regis- 
tration, have  been  complied  with. 

Issue  of  shares.  58.  After  the  issue  of  the  certificate  in  the  last  preceding  sec- 
tion mentioned,  the  shares  of  a  company  having  a  capital  divided  into  shares  shall 
be  issued  as  follows,  but  subject  always  to  the  provisions  of  section  ninety-seven 
hereof.  The  first  issue  shall  be  made  in  such  manner  as  the  memorandum  or  articles 
of  association  may  provide,  or  in  the  absence  of  such  provision  in  such  manner 
as  the  directors  may  determine.  All  subsequent  issues  of  shares  shall  be  offered 
either  by  tender,  or  to  such  person  upon  such  terms  and  under  such  conditions  as 
the  directors  may  decide.  If  the  shares  are  offered  by  tender,  the  highest  tenderer 
shaU  have  the  preference;  in  case  two  or  more  tenders  are  equal,  the  tender  of  a 
member  shall  be  preferred  to  that  of  a  non-member,  but  if  the  tenders  of  members 
should  be  equal,  the  shares  tendered  for  shall  be  allotted  in  proportion  to  the  exist- 
ing holdings  of  the  tenderers.  Provided  that  no  member  shall  be  allotted  more 
shares  than  he  has  tendered  for.  And  provided  that  in  case  shares  issued  after  the 
first  issue  are  offered  by  the  directors  to  any  person  who  has  not  publicly  tendered 
for  them,  then  no  contract  relating  to  the  shares  so  offered  shall  be  binding  upon 
the  company  until  confirmed  by  a  special  resolution  of  the  shareholders. 

Inspection  of  documents  kept  by  registrar.  59.  Every  person  may  inspect  the 
documents  kept  by  the  Registrar  relating  to  companies  under  this  Act,  and  may 
require  a  certificate  of  the  incorporation  of  the  company,  or  a  copy  or  extract  of 
any  other  document  or  any  part  of  any  other  document  to  be  certified  by  the  Re- 
gistrar: and  there  shall  be  paid  for  each  such  inspection  one  shilling,  and  for  such 
certificate  of  incorporation  five  shillings,  and  for  such  copy  or  extract  such  fees 
as  the  Governor  may  from  time  to  time  appoint. 

Copies  of  memorandum  and  articles  to  be  given  to  members.  60.  A  copy  of  the 
memorandum  of  association,  having  annexed  thereto  the  articles  of  association, 
if  any,  shaE.  be  forwarded  to  every  member,  at  his  request,  on  payment  of  the  sum 
of  one  shilling  or  such  less  sum  as  may  be  prescribed  by  the  company  for  each  copy ; 
and  if  any  company  makes  default  in  forwarding  a  copy  of  the  memorandum  of 
association  and  articles  of  association,  if  any,  to  a  member,  in  pursuance  of  this  sec- 
tion, the  company  so  making  default  shall  for  each  offence  incur  a  penalty  not 
exceeding  one  pound. 

Prohibition  against  identity  of  names  in  companies.  61.  No  company  shall  be 
registered  under  a  name  identical  with  that  by  which  a  subsisting  company  is  al- 
ready registered,  or  so  nearly  resembling  the  same  as  to  be  calculated  to  deceive, 
except  in  a  case  where  such  subsisting  company  is  in  the  course  of  being  dissolved 
and  testifies  its  consent  in  such  manner  as  the  Registrar  requires;  and  if  any  com- 
pany, through  inadvertence  or  otherwise,  is,  without  such  consent  as  aforesaid,  re- 
gistered by  a  name  identical  with  that  by  which  a  subsisting  company  is  registered, 
or  so  nearly  resembling  the  same  as  to  be  calculated  to  deceive,  such  first  mentioned 
company  may,  with  the  sanction  of  the  Registrar,  change  its  name,  and  upon  such 
change  being  made  the  Registrar  shall  enter  the  new  name  on  the  register  in  the 
place  of  the  former  name,  and  shall  publish  a  notice  of  incorporation  altered  to 
meet  the  circumstances  of  the  case;  but  no  such  alteration  of  name  shall  affect 
any  rights  or  obligations  of  the  company  or  render  defective  any  legal  procee- 
dings instituted  or  to  be  instituted  by  or  against  the  company,  and  any  legal 
proceedings  may  be  continued  or  commenced  against  the  company  by  its  new 
name  that  might  have  been  continued  or  commenced  against  the  company  by  its 
former  name. 

Special  provisions  as  to  associations  formed  for  purposes  not  of  gain.  62.  Where 
any  association  is  about  to  be  formed  under  this  Act  as  a  limited  company,  if  it  be 
proved  to  the  Attorney- General  that  it  is  to  be  formed  for  the  purpose  of  promoting 
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commerce,  art,  science,  religion,  charity  or  any  other  useful  object,  and  that  it 
is  the  intention  of  such  association  to  apply  the  profits,  if  any,  or  other  income 
of  the  association  in  promoting  its  objects  and  to  prohibit  the  payment  of  any  divi- 
dend to  the  members  of  the  association,  the  Attorney- General  may  by  Ucenoe  under 
his  hand  direct  such  association  to  be  registered  with  limited  UabUity  without  the 
addition  of  the  word  limited  to  its  name;  and  such  association  may  be  registered 
accordingly,  and  upon  registration  shall  enjoy  aU  the  privileges  and  be  subject  to 
the  obhgations  by  this  Act  imposed  upon  limited  companies,  with  the  exception  that 
none  of  the  provisions  of  this  Act  that  require  a  limited  company  to  use  the  word 
limited  as  any  part  of  its  name,  or  to  publish  its  name,  or  to  send  a  list  of  its 
members,  directors  or  managers  to  the  Registrar,  shall  apply  to  an  association  so 
registered.  The  licence  by  the  Attorney- General  may  be  granted  upon  such  condi- 
tions and  subject  to  such  regulations  as  he  may  thiiik  fit  to  impose;  and  such  con- 
ditions and  regulations  shall  be  binding  upon  the  association  and  may  be  inserted 
in  the  memorandum  and  articles  of  association,  or  in  both  or  one  of  such  docu- 
ments. 

Share  Warrants  to  Bearer. 

Share  warrants  to  bearer.  63.  In  the  case  of  a  limited  company  registered  under 
this  Act  or  under  the  Act  23  of  1861,  the  company,  if  authorised  so  to  do  by  its 
regulations  as  originally  framed  or  as  altered  by  special  resolution,  and  subject  to 
the  provisions  of  such  regulations,  may,  with  respect  to  any  share  which  is  fully  paid 
up,  or  with  respect  to  stock,  issue  under  their  common  seal  a  warrant  stating  that 
the  bearer  of  the  warrant  is  entitled  to  the  share  or  shares  or  stock  therein  specified, 
and  may  provide  by  coupons  or  otherwise  for  the  payment  of  the  future  dividends 
on  the  share  or  shares  or  stock  included  in  such  warrant,  hereinafter  referred  to  as 
a  share  warrant. 

64.  A  share  warrant  shall  entitle  the  bearer  of  such  warrant  to  the  shares  or 
stock  specified  in  it,  and  such  shares  or  stock  may  be  transferred  by  the  delivery 
of  the  share  warrant. 

Position  of  bearer  of  share  warrant  in  register.  65,  The  bearer  of  a  share  warrant 
shall,  subject  to  the  regulations  of  the  company,  be  entitled  on  surrendering  such 
warrant  for  cancellation  to  have  his  name  entered  as  a  member  in  the  register  of 
members,  and  the  company  shall  be  responsible  for  any  loss  incurred  by  any  per- 
son by  reason  of  the  company  entering  in  its  register  of  members  the  name  of  any 
bearer  of  a  share  warrant  in  respect  of  the  share  or  stock  specified  therein  without 
the  share  warrant  being  surrendered  and  cancelled. 

66.  The  bearer  of  a  share  warrant  may,  if  the  regulations  of  the  company  so 
provide,  be  deemed  to  be  a  member  of  the  company  within  the  meaning  of  this 
Act,  or  of  the  Act  23  of  1861,  as  the  case  may  be,  either  to  the  fuU  extent  or  for 
such  purposes  as  may  be  prescribed  by  the  regulations:  Provided  that  the  bearer 
of  a  share  warrant  shall  not  be  quahfied  in  respect  of  the  shares  or  stock  specified 
in  such  warrant  for  being  a  director  or  manager  of  the  company  in  cases  where 
such  a  qualification  is  prescribed  by  the  regulations  of  the  company. 

Entries  in  register  where  share  warrant  issued  and  surrendered.  67.  On  the 
issue  of  a  share  warrant  in  respect  of  any  share  or  stock  the  company  shall  strike 
out  of  its  register  of  members  the  name  of  the  member  then  entered  therein  as  hold- 
ing such  share  or  stock  as  if  he  had  ceased  to  be  a  member,  and  shall  enter  in  the 
register  the  following  particulars :  1 .  The  fact  of  the  issue  of  the  warrant ;  2.  A  state- 
ment of  the  shares  or  stock  included  in  the  warrant,  distinguishing  each  share  by 
its  number;  3.  The  date  of  the  issue  of  the  warrant.  And  on  the  surrender  of  a  share 
warrant  the  company  shall  enter  in  the  register  the  following  particulars:  a)  The 
fact  of  the  surrender  of  the  warrant ;  b)  A  statement  of  the  shares  or  stock  included 
in  the  surrendered  warrant,  distinguishing  each  share  by  its  number;  c)  The  date 
of  the  surrender  of  the  warrant;  d)  The  name  of  the  person,  if  any,  claiming  to  be 
registered  as  owner  or  holder  of  such  shares  or  stock. 

Return  according  to  4th  Schedule.  68.  After  the  issue  by  any  company  of  any 
share  warrant  the  directors  of  such  company  shall  in  the  months  of  January  and 
July,  besides  the  returns  required  by  them  under  any  Act,  make  or  cause  to  be  made 
to  the  Registrar  a  return  attested  by  a  declaration  made  by  any  two  of  the  directors 
under  the  "Oaths  and  Declarations  Act,  1891,"  according  to  the  fourth  schedule 
hereunto  annexed  and  containing  the  particulars  thereia  set  forth.    And  if  within 
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any  such  period  such  return  be  not  made,  then  every  director  of  such  company 
shall  be  liable  to  a  fine  not  exceeding  twenty  pounds  sterling  i). 

Stamps  on  share  warrants.  69.  There  shall  be  charged  on  every  share  warrant 
issued  in  place  of  shares  or  stock  a  stamp  duty  of  an  amount  equal  to  twice  the 
amount  of  the  ad  valorem  stamp  duty  which  would  be  chargeable  on  the  issue  of 
a  certificate  for  the  shares  or  stock  specified  in  such  warrant,  and  on  every  share 
warrant  issued  upon  due  re-delivery  of  shares  or  stock  already  issued  a  stamp  duty 
of  an  amount  equal  to  three  times  the  amount  of  the  ad  valorem  stamp  duty  which 
would  be  chargeable  in  a  transfer  of  the  share  or  shares  or  stock  specified  in  the 
warrant. 

Part  III.    The  Distribution  of  Capital  and  the  Liability  of  Directors 

and  Members  of  Companies  and  Associations. 

Distribution  of  Capital. 

Nature  of  interest  in  company.  73.  The  shares  or  other  interest  of  any  member 
in  a  company  under  this  Act  shall  be  capable  of  being  transferred  in  manner  pro- 
vided by  the  regulations  of  the  company ;  and  each  share  shall,  in  the  case  of  a  com- 
pany having  a  capital  divided  into  shares,  be  distinguished  by  its  appropriate  number. 

Definition  of  member.  74.  The  subscribers  of  the  memorandum  of  association 
of  any  company  under  this  Act  shall  be  deemed  to  have  agreed  to  become  members 
of  the  company  whose  memorandum  they  have  subscribed,  and  upon  the  registra- 
tion of  the  company  shall  be  entered  as  members  on  the  register  of  members  herein- 
after mentioned;  and  every  other  person  who  has  agreed  to  become  a  member  of 
a  company  under  this  Act,  and  whose  name  is  entered  on  the  register  of  members, 
shall  be  deemed  to  be  a  member  of  the  company. 

Transfer  by  personal  representative.  75.  Any  transfer  of  the  share  or  other 
interest  of  a  deceased  member  of  a  company  under  this  Act,  made  by  his  personal 
representative,  shall,  notwithstanding  such  personal  representative  may  not  him- 
self be  a  member,  be  of  the  same  validity  as  if  he  had  been  a  member  at  the  time 
of  the  execution  of  the  instrument  of  transfer. 

Register  of  members.  76.  Every  company  under  this  Act  shall  cause  to  be  kept 
in  one  or  more  books  a  register  of  its  members,  and  there  shall  be  entered  therein 
the  following  particulars:  1.  The  names  and  addresses  of  the  members  of  the  com- 
pany, with  the  addition,  in  the  case  of  a  company  having  a  capital  divided  into 
shares,  of  a  statement  of  the  shares  held  by  each  member,  distinguishing  each  share 
by  its  number;  and  of  the  amount  paid  or  agreed,  subject  to  the  provisions  of  this 
Act,  to  be  considered  as  paid,  on  the  shares  of  each  member;  2.  The  date  at  which 
the  name  of  any  person  was  entered  in  the  register  as  a  member;  3.  The  date  at 
which  any  person  ceased  to  be  a  member.  Every  company  actuig  in  contravention 
of  this  section  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  its  default  in  complying  with  the  provisions  of  this  section  continues;  and 
every  director  or  manager  who  knowingly  and  wilfully  authorises  or  permits  such 
contravention  shall  incur  the  like  penalty. 

Annual  list  of  members.  77.  Every  company  under  this  Act  having  a  capital 
divided  into  shares  and  not  being  a  hmited  company  with  fully  paid-up  shares, 
shall  make,  once  at  least  in  every  year  a  list  of  all  persons  who  on  the  day  on  which 
the  ordinary  general  meeting,  or  if  there  is  more  than  one  ordinary  meeting  in  each 
year,  the  first  of  such  ordinary  general  meetings — is  held,  are  members  of  the  com- 
pany; and  such  list  shall  state  the  names  and  addresses  of  aU  the  members  therein 
mentioned,  and  the  number  of  shares  held  by  each  of  them,  and  shall  contain  a  sum- 
mary, specifying  the  following  particulars:  1.  The  amount  of  the  capital  of  the  com- 
pany, and  the  number  of  shares  into  which  it  is  divided;  2.  The  number  of  shares 
taken  from  the  commencement  of  the  company  up  to  the  date  of  the  summary; 
3.  The  amount  of  caUs  made  on  each  share;  4.  The  total  amount  of  calls  received; 
5.  The  total  amount  of  calls  unpaid;  6.  The  total  amount  of  shares  forfeited;  7.  The 
names  and  addresses  of  the  persons  who  have  ceased  to  be  members  since  the  last 
list  was  made,  and  the  number  of  shares  held  by  each  of  them.  The  above  list  and 
summary  shall  be  contained  in  a  separate  part  of  the  register,  and  a  copy  shall 
be  forwarded  to  the  Registrar  within  seven  days  from  the  date  of  such  meeting. 

1)  But  this  section  does  not  apply  to  limited  companies  with  fully  paid-up  shares. 
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Penalty  for  not  forwarding  list  to  Registrar.  78.  If  any  company  under  this 
Act,  and  having  a  capital  divided  into  shares  and  not  being  a  limited  company 
with  fully  paid-up  shares,  makes  default  in  complying  with  the  provisions  of  this 
Act  with  respect  to  forwarding  such  hst  of  members  or  summary  as  is  hereinbefore 
mentioned  to  the  Registrar,  such  company  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  such  default  continues,  and  every  director  and 
manager  of  the  company  who  shall  knowingly  and  wilfully  authorise  or  permit  such 
default  shall  incur  the  like  penalty. 

Consolidation  or  Conversion  of  capital  into  stock.  79.  Every  company  under 
this  Act,  having  a  capital  divided  into  shares,  that  has  consolidated  and  divided 
its  capital  into  shares  of  larger  amount  than  its  existing  shares,  or  converted  any 
portion  of  its  capital  into  stock,  shall  give  notice  to  the  Registrar  of  such  consoh- 
dation,  division,  or  conversion,  specifying  the  shares  so  consolidated,  divided  or  con- 
verted. 

Effect  of  conversion  of  shares  into  stock.  80.  Where  any  company  under  this 
Act,  and  having  a  capital  divided  into  shares,  has  converted  any  portion  of  its  capi- 
tal into  stock,  and  given  notice  of  such  conversion  to  the  Registrar,  all  the  pro- 
visions of  this  Act  which  are  applicable  to  shares  only  shall  cease  as  to  so  much 
of  the  capital  as  is  converted  into  stock;  and  the  register  of  members  hereby  re- 
quired to  be  kept  by  the  company,  and  the  list  of  members  to  be  forwarded  to  the 
Registrar  shall  show  the  amount  of  stock  held  by  each  member  in  the  list  instead 
of  the  amount  of  shares  and  the  particulars  relating  to  shares  hereinbefore  required. 
No  entry  of  trust  on  register  nor  of  minor  or  insolvent  as  member.  81.  No  notice 
of  any  trust,  expressed  or  impUed,  shall  be  entered  on  the  register,  or  be  receivable 
by  the  Registrar,  in  the  case  of  companies  under  this  Act  not  being  limited  companies 
with  fully  paid-up  shares,  nor  shaU  any  minor  be  registered  as  a  shareholder,  nor 
any  person  whose  estate  having  been  surrendered  or  sequestrated  has  not  been  releas- 
ed from  the  operation  of  the  Insolvent  Law  of  this  Colony. 

Certificate  of  shares  or  stock.  82.  A  certificate,  under  the  common  seal  of  the 
company,  specifying  any  share  or  shares  or  stock  held  by  any  member  of  a  company, 
shall  be  primd  facie  evidence  of  the  title  of  the  member  to  the  share  or  shares  or 
stock  therein  specified. 

Inspection  of  register.  83.  The  register  of  members,  commencing  from  the  date 
of  the  registration  of  the  company,  shaU  be  kept  at  the  registered  office  of  the  com- 
pany hereinafter  mentioned :  Except  when  closed  as  hereinafter  mentioned,  it  shall 
during  business  hours,  but  subject  to  such  reasonable  restrictions  as  the  company  in 
general  meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  be  appointed 
for  inspection,  be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspec- 
tion of  any  other  person  on  the  payment  of  one  shilling,  or  such  less  sum  as  the  com- 
pany may  prescribe,  for  each  inspection;  and  every  such  member  or  other  person 
may  require  a  copy  of  such  register,  or  of  any  part  thereof,  or  of  such  Ust  or  summary 
of  members  as  is  hereinbefore  mentioned,  on  payment  of  sixpence  for  every  hundred 
words  required  to  be  copied :  If  upon  a  written  demand  such  inspection  or  copy  is 
refused,  the  company  shall  incur  for  each  refusal  a  penalty  not  exceeding  two  pounds, 
and  a  further  penalty  not  exceeding  two  pounds  for  every  day  during  which  such 
refusal  continues;  and  every  director  and  officer  of  the  company  who  shall  knowingly 
authorise  or  permit  such  refusal  shall  incur  the  Uke  penalty ;  and  in  addition  to  the 
above  penalty,  any  judge  sitting  in  chambers  may  by  order  compel  an  immediate 
inspection  of  the  register. 

Power  to  close  register.  84.  Any  company  under  this  Act  may,  upon  giving 
notice  by  advertisement  in  some  newspaper  circulating  in  the  district  in  which 
the  registered  office  of  the  company  is  situated,  close  the  register  of  members  for 
any  time  or  times  not  exceeding  in  the  whole  sixty  days  in  each  year. 

Increase  of  capital  and  of  members.  85.  Where  a  company  under  this  Act 
has  a  capital  divided  into  shares,  whether  such  shares  may  or  may  not  have  been 
converted  into  stock,  notice  of  any  increase  in  such  capital  beyond  the  registered 
capital,  and  where  a  company  has  not  a  capital  divided  into  shares,  notice  of  any 
increase  in  the  number  of  members  beyond  the  registered  number  shall  be  given 
to  the  Registrar,  in  the  case  of  an  increase  of  capital,  within  fifteen  days  from  the 
date  of  the  passing  of  the  resolution  by  which  such  increase  has  been  authorised, 
and  in  the  case  of  an  increase  of  members,  within  fifteen  days  from  the  time  at 
which  such  increase  of  members  has  been  resolved  on  or  has  taken  place,  and  the 
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Registrar  shall  forthwith  record  the  amount  of  such  increase  of  capital  or  members ; 
if  such  notice  is  not  given  within  the  period  aforesaid,  the  company  in  default  shall 
incur  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such  neglect 
to  give  notice  continues,  and  every  director  and  officer  of  the  company  who  shall 
knowingly  and  wilfully  authorise  or  permit  such  default  shall  incur  the  like  penalty. 

Remedy  for  improper  entry,  or  omission  of  entry  in  register.  86.  If  the  name 
of  any  person  is,  without  sufficient  cause,  entered  in  or  omitted  from  the  register 
of  members  of  any  company  under  this  Act,  or  if  default  is  made  or  unnecessary 
delay  takes  place  in  enteriug  on  the  register  the  fact  of  any  person  having  ceased 
to  be  a  member  of  the  company,  the  person  or  member  aggrieved,  or  any  member 
of  the  company,  or  the  company  itself,  may,  by  motion  in  the  court  or  by  appli- 
cation to  a  judge  sitting  in  chambers,  apply  for  an  order  of  the  court  that  the  register 
may  be  rectified,  and  the  court  or  judge  may  either  refuse  such  appUcation,  with 
or  without  costs,  to  be  paid  by  the  applicant,  or  it  may,  if  satisfied  of  the  justice 
of  the  case,  make  an  order  for  the  rectification  of  the  register,  and  may  direct 
the  company  to  pay  all  the  costs  of  such  motion,  application  or  petition,  and  any 
damages  the  party  aggrieved  may  have  sustained ;  the  court  may,  in  any  proceediag 
under  this  section,  decide  on  any  question  relating  to  the  title  of  any  person  who 
is  a  party  to  such  proceeding  to  have  his  name  entered  in  or  omitted  from  the  re- 
gister, whether  such  question  arises  between  two  or  more  members  or  alleged  members, 
or  between  any  members  or  alleged  members  and  the  company,  and  generally  the 
court  may  in  any  such  proceeding  decide  any  question  that  it  may  be  necessary 
or  expedient  to  decide  for  the  rectification  of  the  register ;  and  the  court  may  direct 
an  issue  to  be  tried,  in  which  any  question  of  law  may  be  raised. 

Rectification  of  register.  87.  Whenever  any  order  has  been  made  rectifying 
the  register,  in  the  case  of  a  company  hereby  required  to  send  a  Ust  of  its  members 
to  the  Registrar,  the  court  shall,  by  order,  direct  that  due  notice  of  such  rectifi- 
cation be  given  to  the  Registrar. 

Register  to  be  evidence.  88.  The  register  of  members  shall  be  its  prima,  facie 
evidence  of  any  matters  by  this  Act  directed  or  authorised  to  be  inserted  therein. 

Directors  and  Liability  of  Directors. 

Directors  of  company.  89.  No  person  shall  be  capable  of  being  appointed,  or 
of  continuing  to  hold  office  as  a  director  in  any  company  under  this  Act  unless 
he  is  and  remains  duly  registered  as  a  shareholder  of  the  company,  and  unless  he  is 
and  remains  the  registered  owner  of  the  lowest  number  of  shares  required  by  the 
articles  of  association  to  quaUfy  for  the  office  of  a  director.  Every  such  director 
shall,  after  his  election  and  before  taking  his  seat,  lodge  with  the  principal  officer, 
at  the  registered  office  of  the  company,  the  number  of  shares  necessary  to  qualify 
as  aforesaid.  Such  shares  shall  be  kept  by  the  company  during  the  tenure  of  office 
of  such  director,  and  any  such  director  withdrawing  or  receiving  the  said  shares 
shall  be  held  to  have  ipso  facto  vacated  his  seat  as  a  director. 

Promoters.  90.  Every  prospectus  of  a  company  and  every  notice  inviting 
persons  to  subscribe  for  shares  in  any  company,  shall  specify  the  dates  of  and  the 
names  of  the  parties  to  any  contract  entered  into  by  the  company  or  the  promoters, 
directors  or  trustees  thereof,  before  the  issue  of  such  prospectus  or  notice  whether 
subject  to  adoption  by  the  directors  or  otherwise,  and  the  nature  or  tenour  of  such 
contract;  and  any  prospectus  or  notice  not  specifying  the  above  particulars  shall 
be  deemed  fraudulent  on  the  part  of  the  promoters,  directors  and  officers  of  the  com- 
pany, knowingly  issuing  the  same,  as  regards  any  person  taldng  shares  in  the  com- 
pany on  the  faith  of  such  prospectus  unless  he  has  had  notice  of  such  contract. 
Provided,  however,  that  the  terms  of  this  section  shall  only  apply  to  contracts: 

a)  Which  are  binding  upon  the  company,  or  may  be  adopted  or  ratified  by  it,  and 

b)  Which  would  influence  a  reasonable  person  in  determining  whether  or  not  he 
would  become  a  shareholder  in  the  company. 

Liability  of  directors  for  false  statement  in  prospectus.  91.  Where  after  the 
passing  of  this  Act  a  prospectus  or  notice  invites  persons  to  subscribe  for  shares 
in  or  debentures  or  debenture  stock  of  a  company,  every  person  who  is  a  director 
of  the  company  at  the  time  of  the  issue  of  the  prospectus  or  notice,  and  every  per- 
son who,  having  authorised  such  naming  of  him,  is  named  in  the  prospectus  or  no- 
tice as  a  director  of  the  company  or  as  having  agreed  to  become  a  director  of  the 
company  either  immediately  or  after  an  interval  of  time,  and  every  promoter  of 
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the  company  and  every  person  who  has  authorised  the  issue  of  the  prospectus  or 
notice,  shall  be  Uable  to  pay  compensation  to  all  persons  who  shall  subscribe  for 
any  shares,  debentures,  or  debenture  stock  on  the  faith  of  such  prospectus  or  notice 
for  the  loss  or  damage  they  may  have  sustained  by  reason  of  any  untrue  statement 
in  the  prospectus  or  notice,  or  in  any  report  or  memorandum  appearing  on  the  face 
thereof,  or  by  reference  incorporated  therein  or  issued  therewith,  unless  it  is  proved 
a)  With  respect  to  every  such  untrue  statement  not  purporting  to  be  made  on  the 
authority  of  an  expert,  or  of  a  public  official  document  or  statement,  that  he  had 
reasonable  ground  to  beheve,  and  did  up  to  the  time  of  the  allotment  of  the  shares, 
debentures  or  debenture  stock,  as  the  case  may  be,  believe,  that  the  statement  was 
true ;  and  b)  With  respect  to  every  such  untrue  statement,  purporting  to  be  a  state- 
ment by  or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or 
valuation  of  an  engineer,  valuer,  accountant  or  other  expert,  that  it  fairly  represen- 
ted the  statement  made  by  such  engineer,  valuer,  accountant,  or  other  expert,  or 
was  a  correct  and  fair  copy  of  or  extract  from  the  report  or  valuation :  Provided 
always  that  nothwithstanding  that  such  untrue  statement  fairly  represented  the 
statement  made  by  such  engineer,  valuer,  accountant,  or  other  expert,  or  was  a 
correct  and  fair  copy  of  or  extract  from  the  report  or  valuation,  such  director, 
person  named,  promoter  or  other  person,  who  authorised  the  issue  of  the  prospectus 
or  notice  as  aforesaid,  shall  be  Hable  to  pay  compensation  as  aforesaid,  if  it  be  proved 
that  he  had  no  reasonable  ground  to  beUeve  that  the  person  making  the  statement, 
report  or  valuation  was  competent  to  make  it;  and  c)  With  respect  to  every  such 
untrue  statement  purporting  to  be  a  statement  made  by  an  official  person,  or  con- 
tained in  what  purports  to  be  a  copy  of  or  extract  from  a  pubHc  official  document, 
that  it  was  a  correct  and  fair  representation  of  such  statement  or  copy  of  or  ex- 
tract from  such  document;  or  unless  it  is  proved  that  having  consented  to  become 
a  director  of  the  company  he  withdrew  his  consent  before  the  issue  of  the  prospectus 
or  notice,  and  that  the  prospectus  or  notice  was  issued  without  his  authority  or  con- 
sent, or  that  the  prospectus  or  notice  was  issued  without  his  knowledge  or  consent, 
and  that  on  becoming  aware  of  its  issue  he  forthwith  gave  reasonable  public  notice 
that  it  was  so  issued  without  his  knowledge  or  consent,  or  that  after  the  issue  of 
such  prospectus  or  notice  and  before  allotment  thereunder,  he,  on  becoming  aware 
of  any  imtrue  statement  therein,  withdrew  his  consent  thereto,  and  caused  reason- 
able public  notice  of  such  withdrawal,  and  of  the  reason  therefor,  to  be  given. 

Meaning  of  "promoter."  92.  The  word  "promoter"  in  the  last  two  preceding 
sections  means  a  promoter  who  was  a  party  to  the  preparation  of  the  prospectus 
or  notice,  or  of  the  portion  thereof  containing  such  untrue  statement,  but  shall 
not  include  any  person  by  reason  of  his  acting  in  a  professional  capacity  for  persons 
engaged  in  procuring  the  formation  of  the  company;  the  word  "expert"  includes 
any  person  whose  profession  gives  authority  to  a  statement  made  by  him. 

Further  prospectus  of  company,  directors'  liability  for.  93.  Where  any  company 
which  has  issued  shares  or  debentures  shall  be  desirous  of  obtaining  further  capital 
by  subscriptions  for  shares  or  debentures,  and  for  that  purpose  shall  issue  a  pro- 
spectus or  notice,  no  director  of  such  company  shaU.  be  liable  in  respect  of  any  state- 
ment therein,  unless  he  shall  have  authorised  the  issue  of  such  prospectus  or  notice, 
or  have  adopted  or  ratified  the  same. 

Consequences  of  prospectus  containing  name  as  director  of  person  not  a  director. 
94.  Where  any  such  prospectus  or  notice  as  aforesaid  contains  the  name  of  a  per- 
son as  a  director  of  the  company,  or  as  having  agreed  to  become  a  director  thereof, 
and  such  person  has  not  consented  to  become  a  director,  or  has  withdrawn  his  con- 
sent before  the  issue  of  such  prospectus  or  notice,  and  has  not  authorised  or  con- 
sented to  the  issue  thereof,  the  directors  of  the  company,  except  any  without  whose 
knowledge  or  consent  the  prospectus  or  notice  was  issued,  and  any  other  person 
who  authorised  the  issue  of  such  prospectus  or  notice,  shall  be  hable  to  indemnify 
the  person  named  as  a  director  of  the  company,  or  as  having  agreed  to  become  a 
director  thereof  as  aforesaid,  against  all  damages,  costs,  charges  and  expenses  to 
which  he  may  be  made  hable  by  reason  of  his  name  having  been  inserted  in  the 
prospectus  or  notice  or  in  defending  himself  against  any  action  or  legal  proceedings 
brought  against  him  in  respect  thereof. 

Recovery  of  contribution  to  penalty  or  payment  by  director.  95.  Every  person 
who  by  reason  of  his  being  a  director,  or  named  as  a  director,  or  as  having  agreed 
to  become  a  director,  or  of  his  having  authorised  the  issue  of  the  prospectus  or  notice, 
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has  become  liable  to  make  any  payment  under  the  provisions  of  this  Act,  shall  be 
entitled  to  recover  contribution  as  in  cases  of  contract,  from  any  other  person  who, 
if  sued  separately,  would  have  been  liable  to  make  the  same  payment. 

Liability  of  Members. 

Liability  of  present  and  past  members  of  company.  96,  In  the  event  of  a  com- 
pany under  this  Act  being  wound  up,  every  present  and  past  member  of  such  com- 
pany shall  be  liable  to  contribute  to  the  assets  of  the  company  to  an  amount  suffi- 
cient for  payment  of  the  debts  and  liabilities  of  the  company,  and  the  costs,  charges, 
and  expenses  of  the  winding-up,  and  for  the  payment  of  such  sums  as  may  be  re- 
quired for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves, 
with  the  qualifications  following:  I.  No  past  member  shall  be  liable  to  contribute 
to  the  assets  of  the  company  if  he  has  ceased  to  be  a  member  for  a  period  of  one 
year  or  upwards  prior  to  commencement  of  the  winding-up;  2.  No  past  member 
shall  be  liable  to  contribute  in  respect  of  any  debt  or  liability  of  the  company  con- 
tracted after  the  time  at  which  he  ceased  to  be  a  member;  3.  No  past  member  shall 
be  hable  to  contribute  to  the  assets  of  the  company  unless  it  appears  to  the  court 
that  the  existing  members  are  unable  to  satisfy  the  contributions  required  to  be 
made  by  them  in  pursuance  of  this  Act;  4.  The  date  when  a  shareholder  who  has 
parted  with  his  shares  shall  cease  to  be  a  member  of  the  company  shall  be  the  date 
when  such  shares  are  transferred  from  the  name  of  such  shareholder  to  the  name 
of  the  transferee  in  the  register  of  the  company ;  5.  In  the  case  of  a  Umited  company, 
no  contribution  shaU  be  required  from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares  ia  respect  of  which  he  is  liable  as  a  present  or  past  member; 
6.  Nothing  in  this  Act  contained  shall  invalidate  any  provision  contained  in  any 
contract  whereby  the  habUity  of  individual  members  upon  any  such  contract  is 
restricted,  or  whereby  the  funds  of  the  company  are  alone  made  liable  in  respect 
of  such  contract;  7.  No  sum  due  to  any  member  of  a  company  in  his  character 
of  a  member,  by  way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company  payable  to  such  member  in  a  case  of  competition  between 
himself  and  any  other  creditor  not  being  a  member  of  the  company;  but  any  such 
sum  may  be  taken  into  account  for  the  purposes  of  the  final  adjustment  of  the  rights 
of  the  contributories  amongst  themselves. 

Shares  to  be  deemed  to  be  fully  paid  up.  97.  Every  share  in  any  company  under 
this  Act  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash  unless  the  same  has  been  otherwise 
determined  by  a  contract  duly  made  in  writing  and  filed  with  the  Registrar  at  or 
before  the  issue  of  such  share,  and  further  unless  such  share  in  terms  of  such  con- 
tract be  issued  in  exchange  for  a  consideration  of  valuable  services  rendered  to  the 
company  in  furtherance  of  its  objects,  or  in  exchange  for  or  in  consideration  of  valu- 
able property,  rights  or  privileges  acquired  by  the  company  in  furtherance  of  its 
objects,  in  which  case,  though  not  actually  fully  paid  up,  such  share  shall  be  con- 
sidered to  be  fully  paid  up,  and  shall  entail  no  further  responsibility  or  Uability 
upon  the  members  to  whom  it  has  been  or  shall  be  issued,  or  upon  subsequent  hol- 
ders, than  would  have  been  entailed  upon  them  if  the  share  had  been  actually  fuUy 
paid  up  in  money.  Every  director  or  other  person  who  signs  or  issues  or  connives 
at  the  signing  or  issue  of  any  document,  entitling  or  purporting  to  entitle  any  person 
to  a  fuUy  paid-up  share  in  any  company  under  this  Act,  when,  as  a  fact,  the  whole 
amount  of  such  share  has  not  been  paid  in  cash,  shall  be  Uable  to  make  good  to 
the  bond  fide  holder  of  such  share  any  damage  which  he  may  suffer  by  reason  of  the 
said  share  not  having  been  fully  paid  up,  and  shall,  in  addition,  be  liable  to  a  fine 
not  exceeding  one  thousand  pounds  sterling,  or  to  imprisonment  with  or  without 
hard  labour  for  any  period  not  exceeding  two  years  or  to  both  such  fine  and  such 
imprisonment,  unless  a)  Such  share  was  issued  in  terms  of  a  contract  duly  made 
and  filed  as  in  this  section  provided,  and  b)  Such  share  was  issued  in  consideration 
of  valuable  services  rendered  to  the  company  in  furtherance  of  its  objects  or  in 
exchange  for,  or  in  consideration  of,  valuable  property,  rights  or  privileges,  acquired 
by  the  company  in  furtherance  of  its  objects.  Provided  that  every  share  certificate 
shall  state  in  words  the  sum  which  has  been  paid  up  in  respect  of  each  of  the 
shares  to  which  such  certificate  refers,  and  shall  also  state  the  nominal  capital  of 
the  company  and  the  number  and  nominal  value  of  the  shares  into  which  such  capital 
is  divided ;  and  every  director  or  other  person  who  shall  issue  or  sign  a  certificate 
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which  does  not  accurately  set  forth  the  said  information  shall  be  liable  to  a  fine  of 
not  exceeding  one  hundred  pounds  in  respect  of  each  certificate  so  issued  or  signed. 

Part  IV.    Management  and  Administration  of  Companies  and 
Associations  under  this  Act. 

Provisions  for  Protection  of  Creditors. 

Registered  office  of  company.  98.  Every  company  under  this  Act  shall  have 
a  registered  office,  to  which  all  communications  and  notices  may  be  addressed. 
If  any  company  under  this  Act  carries  on  business  without  having  such  an  office, 
it  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  business 
is  so  carried  on. 

99.  Notice  of  the  situation  of  such  registered  office  and  of  any  change  therein 
shall  be  given  to  the  Registrar  and  recorded  by  him ;  until  such  notice  is  given  the 
company  shall  not  be  deemed  to  have  complied  with  the  provisions  of  this  Act, 
with  respect  to  having  a  registered  office. 

Publication  of  name  by  a  limited  company.  100.  Every  limited  company  under 
this  Act  shall  paint  or  affix  and  shall  keep  painted  or  affixed  its  name  on  the  out- 
side of  every  office  or  place  in  which  the  business  of  the  company  is  carried  on, 
in  a  conspicuous  place  and  in  letters  easily  legible,  and  shall  have  its  name  engraved 
in  legible  characters  on  its  seal,  and  shall  have  its  name  mentioned  in  legible  cha- 
racters in  all  notices,  advertisements  and  other  official  publications  of  such  com- 
pany, and  in  all  biUs  of  exchange,  promissory  notes,  endorsements,  cheques  and 
orders  for  money  or  goods  purporting  to  be  signed  by  or  on  behalf  of  such  company, 
and  in  all  biUs  of  parcels,  invoices,  receipts  and  letters  of  credit  of  the  company. 

101.  If  any  limited  company  under  this  Act  does  not  paint  or  affix  and  keep 
painted  or  affixed,  its  name  in  manner  directed  by  this  Act,  it  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds  for  every  day  during  which  such  name  is  not 
so  kept  painted  or  affixed,  and  every  director  or  officer  of  the  company  who  shall 
knowingly  and  wilfully  authorise  or  permit  such  default  shall  be  liable  to  the  like 
penalty;  and  if  any  director  or  officer  of  such  company  or  any  person  on  its  behalf, 
uses  or  authorises  the  use  of  any  seal  purporting  to  be  a  seal  of  the  company  whereon 
its  name  is  not  so  engraven  as  aforesaid,  or  issues  or  authorises  the  issue  of  any 
notice,  advertisement  or  other  official  publication  of  such  company,  or  signs  or  autho- 
rises to  be  signed  on  behalf  of  such  company,  any  bUl  of  exchange,  promissory  note, 
endorsement,  cheque,  order  for  money  or  goods,  or  issues  or  authorises  to  be  issued 
any  bill  of  parcels,  invoice,  receipt  or  letter  of  credit  of  the  company,  wherein  its 
name  is  not  mentioned  in  manner  aforesaid,  he  shall  be  Uable  to  a  penalty  of  fifty 
pounds,  and  shall  further  be  personally  liable  to  the  holder  of  any  such  bill  of  ex- 
change, promissory  note,  cheque  or  order  for  money  or  goods  for  the  amount  thereof, 
imless  the  same  is  duly  paid  by  the  company. 

Register  of  mortgages.  102.  Every  Hmited  company  under  this  Act  shall  keep 
a  register  of  aU  mortgages  and  charges  specifically  affecting  property  of  the  com- 
pany, and  shall  enter  in  such  register  in  respect  of  each  mortgage  or  charge  a  short 
description  of  the  property  mortgaged  or  charged,  the  amount  of  charge  created, 
and  the  names  of  the  mortgagees  or  persons  entitled  to  such  charge :  if  any  property 
of  the  company  is  mortgaged  or  charged  without  such  entry  as  aforesaid  being 
made,  every  director  or  other  officer  of  the  company  who  knowingly  and  wilfully 
authorises  or  permits  the  omission  of  such  entry  shall  incur  a  penalty  not  exceeding 
fifty  pounds.  The  register  of  mortgages  required  by  this  section  shall  be  open  to 
inspection  by  any  creditor  or  member  of  the  company  at  all  reasonable  times;  and 
if  such  inspection  is  refused,  any  officer  of  the  company  refusing  the  same,  and 
every  director  or  officer  of  the  company  authorising  or  knowingly  and  wifuUy 
permitting  such  refusal,  shall  incur  a  penalty  not  exceeding  five  pounds,  and  a  fur- 
ther penalty  not  exceediag  two  pounds  for  every  day  during  which  such  refusal 
continues ;  and  in  addition  to  the  above  penalty,  any  judge  sitting  in  chambers  may 
by  order  compel  an  immediate  inspection  of  the  register. 

List  of  directors  to  be  sent  to  Registrar.  103.  Every  company  under  this  Act, 
and  not  having  a  capital  divided  into  shares,  shall  keep  at  its  registered  office  a  re- 
gister containing  the  names  and  addresses  of  its  directors  or  managers,  and  shall 
send  to  the  Registrar  a  copy  of  such  register,  and  shall  from  time  to  time  notify  to 
the  Registrar  any  change  that  takes  place  in  such  directors  or  managers. 
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104.  If  any  company  under  this  Act,  and  not  having  a  capital  divided  into 
shares,  makes  default  in  keeping  a  register  of  its  directors  or  managers,  or  in  sending 
a  copy  of  such  register  to  the  Registrar  in  compliance  with  the  foregoing  rules,  or 
in  notifying  to  the  Registrar  any  change  that  takes  place  in  such  directors  or  mana- 
gers, such  delinquent  company  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues,  and  every  director  and  manager  of 
the  company  who  shall  knowingly  and  wilfully  authorise  or  permit  such  default 
shall  incur  the  like  penalty. 

Promissory  notes  and  bills  of  exchange.  105.  A  promissory  note,  bill  of  exchange 
or  other  negotiable  document,  shall  be  deemed  to  have  been  made,  accepted,  or 
endorsed  on  behalf  of  any  company  under  this  Act,  if  made,  accepted,  or  endorsed 
in  the  name  of  the  company,  by  any  person  acting  under  the  authority  of  the  com- 
pany, or  if  made,  accepted,  or  endorsed  by,  or  on  behalf  or  on  account  of,  the  com- 
pany, by  any  person  acting  under  the  authority  of  the  company. 

Prohibition  against  carrying  on  business  with  less  than  seven  members.  106. 
If  any  company  under  this  Act  carries  on  business  when  the  number  of  its  members 
is  less  than  seven,  for  a  period  of  six  months  after  the  number  has  been  so  reduced, 
every  person  who  is  a  member  of  such  company  during  the  time  that  it  so  carries 
on  business  after  such  period  of  six  months,  and  is  cognizant  of  the  fact  that  it  is 
so  carrying  on  business  with  fewer  than  seven  members,  shaU  be  severally  liable 
for  the  payment  of  the  whole  debts  of  the  company  contracted  during  such  time, 
and  may  be  sued  for  the  same,  without  the  joinder  in  the  action  or  suit  of  any  other 
member. 

First  general  meeting  of  company.  107.  Every  company  under  this  Act  shall 
hold  a  general  meeting  within  six  months  after  its  memorandum  of  association  is 
registered,  and  if  such  meeting  is  not  held  the  company  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds  a  day  for  every  day  after  the  expiration  of  such  six  months 
until  the  meeting  is  held ;  and  every  director  or  manager  of  the  company,  and  every 
subscriber  of  the  memorandum  of  association,  who  knowingly  authorises  or  permits 
such  default,  shall  be  liable  to  the  same  penalty. 

Provisions  for  Protection  of  Members. 

Annual  general  meeting.  108.  A  general  meeting  of  every  company  under 
this  Act  shall  be  held  once  at  the  least  in  every  year. 

Power  to  alter  regulations  by  special  resolution.  109.  Subject  to  the  provi- 
sions of  this  Act,  and  the  conditions  contained  in  the  memorandum  of  association, 
any  company  formed  under  this  Act  may,  in  general  meeting,  from  time  to  time, 
by  passing  a  special  resolution  in  manner  hereinafter  mentioned,  alter  all  or  any 
of  the  regulations  of  the  company  contained  in  the  articles  of  association  or  in  the 
table  marked  A  in  the  third  schedule,  where  such  table  is  applicable  to  the  company, 
or  make  new  regulations  to  the  exclusion  of,  or  in  addition  to,  all  or  any  of  the  regu- 
lations of  the  company;  and  any  regulations  so  made  by  special  resolution  shall 
be  deemed  to  be  regulations  of  the  company,  of  the  same  validity  as  if  they  had  been 
originally  contained  in  the  articles  of  association,  and  shall  be  subject,  in  like  manner, 
to  be  altered  or  modified  by  any  subsequent  special  resolution. 

Definition  of  special  resolution.  110.  A  resolution  passed  by  a  company  under 
this  Act  shall  be  deemed  to  be  special  whenever  a  resolution  has  been  passed  by  a 
majority  of  not  less  than  three-fourths  of  such  members  of  the  company  for  the  time 
being  entitled,  according  to  the  regulations  of  the  company,  to  vote,  as  may  be  pre- 
sent, in  person  or  by  proxy  (in  cases  where,  by  the  regulations  of  the  company, 
proxies  are  allowed),  at  any  general  meeting  of  which  notice  specifying  the  inten- 
tion to  propose  such  resolution  has  been  duly  given,  and  such  resolution  has  been 
confirmed  by  a  majority  of  such  members  for  the  time  being  entitled,  according 
to  the  regulations  of  the  company,  to  vote,  as  may  be  present,  in  person  or  by  proxy, 
at  a  subsequent  general  meeting,  of  which  notice  has  been  duly  given,  and  held  at 
an  interval  of  not  less  than  fourteen  days,  nor  more  than  two  months,  from  the  date 
of  the  meeting  at  which  such  resolution  was  first  passed.  At  any  meeting  mentioned 
in  this  section,  unless  a  poll  is  immediately  demanded  by  at  least  five  members, 
a  declaration  of  the  chairman  that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of  or  against  the  same.  Notice  of  any  meeting  shall,  for 
the  purpose  of  this  section,  be  deemed  to  be  duly  given,  and  the  meeting  to  be  duly 
B  4 
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held,  whenever  such  notice  is  given  and  meeting  held  in  manner  prescribed  by  the 
regulations  of  the  company.  In  computing  the  majority  under  this  section,  when 
a  poll  is  demanded,  reference  shall  be  had  to  the  number  of  votes  to  which  each 
member  is  entitled  by  the  regulations  of  the  company. 

111.  In  default  of  any  regulations  as  to  voting,  every  member  shall  have  one 
vote ;  and  in  default  of  any  regulations  as  to  summoning  general  meetings,  a  meeting 
shaU  be  held  to  be  duly  summoned  of  which  seven  days'  notice  in  writing  has  been 
served  on  every  member,  in  manner  in  which  notices  are  required  to  be  served 
by  the  table  marked  A  in  the  third  schedule  hereto;  and  in  default  of  any  regula- 
tions as  to  the  persons  to  summon  meetings,  five  members  shall  be  competent  to 
summon  the  same;  and  ia  default  of  any  regulations  as  to  who  is  to  be  chairman 
of  such  meeting,  it  shall  be  competent  for  any  person  elected  by  the  members  present 
to  preside. 

112.  A  copy  of  any  special  resolution  that  is  passed  by  any  company  under 
this  Act  shall  be  printed  and  forwarded  to  the  Registrar  and  be  recorded  by  him. 
If  such  copy  is  not  so  forwarded  within  twenty-one  days  from  the  date  of  the  con- 
firmation of  the  resolution,  the  company  shall  incur  a  penalty  not  exceeding  two 
pounds  for  every  day,  after  the  expiration  of  such  twenty-one  days,  during  which 
such  copy  is  omitted  to  be  forwarded ;  and  every  director  and  manager  of  the  com- 
pany who  shall  knowingly  and  wilfully  authorise  or  permit  such  default,  shall  incur 
the  like  penalty. 

113.  Where  articles  of  association  have  been  registered,  a  copy  of  every  special 
resolution  for  the  time  being  in  force  shall  be  annexed  to  or  embodied  in  every 
copy  of  the  articles  of  association  that  may  be  issued  after  the  passing  of  such  reso- 
lution :  where  no  articles  of  association  have  been  registered,  a  copy  of  any  special 
resolution  shall  be  forwarded  in  print  to  any  member  requesting  the  same  on  pay- 
ment of  one  shUling,  or  such  less  sum  as  the  company  may  direct;  and  if  any  com- 
pany makes  default  in  complying  with  the  provisions  of  this  section  it  shall  incur 
a  penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  default 
is  made;  and  every  director  and  manager  of  the  company  who  shall  knowingly 
and  wilfuEy  authorise  or  permit  such  default  shall  incur  the  like  penalty. 

Execution  of  deeds  abroad.  114,  Any  company  under  this  Act  may,  by  instru- 
ment in  writing  under  its  common  seal,  empower  any  person,  either  generally  or 
in  respect  of  any  specified  matter,  as  its  attorney,  to  execute  deeds  on  its  behalf 
in  any  place  not  situate  in  the  Colony,  and  every  deed  signed  by  such  attorney, 
on  behalf  of  the  company,  and  under  his  seal,  shall  be  binding  on  the  company, 
and  have  the  same  effect  as  if  it  were  under  the  common  seal  of  the  company. 

Any  company  whose  objects  require  or  comprise  the  transaction  of  business  in  the  United 
Kingdom,  any  British  Colony  or  foreign  country,  may  cause  to  be  prepared  an  official  seal  for 
and  to  be  used  outside  the  Colony,  which  seal  shall  be  a  fac-simile,  as  near  as  may  be,  of  the 
common  seal  of  the  company  with  the  exception  that  on  its  face  shall  be  inscribed  the  name 
of  the  place  in  and  for  which  it  is  to  be  used ;  and  the  company  may,  by  writing  under  its  common 
seal,  empower  its  agents  in  such  place  to  fix  such  dupUcat«  official  seal  to  any  instrument  by 
law  required  to  bear  the  common  seal;  and  such  power  shall  continue  during  the  period  mentioned 
in  such  writing;  and  whenever  any  such  duphcate  seal  shall  be  affixed  to  any  instrument  afore- 
said, the  agent  affixing  the  same  shall,  by  writing  under  his  hand,  and  written  on  the  instrument 
so  sealed,  certify  the  date  when  and  the  place  where  the  same  was  affixed;  and  any  instrument 
to  which  any  such  seal  shaU  have  been  duly  affixed  within  the  place  the  name  whereof  is  in- 
scribed on  such  seal  shall  bind  the  company  in  the  same  way  and  to  the  same  extent  and 
have  the  same  force  and  effect  as  if  it  had  been  sealed  with  the  common  seal  of  the  com- 
pany ;  provided  that  the  powers  conferred  by  this  Act  shall  be  exercised  by  such  Companies 
only  as  are  or  shall  be  expressly  authorized  to  exercise  the  same  by  their  Articles  of 
Association  or  by  a  special  resolution  passed  according  to  law,  and  shall  be  exercised 
subject  to  any  directions  or  restrictions  in  the  Articles  or  resolution  aforesaid.  8  of  1906 
(Cape).    §  1. 

Dividends  payable  only  out  of  profits.  115.  No  dividend  shall  be  payable  to  the 
shareholders  of  any  company  under  this  Act  except  out  of  the  profits  arising  or  ac- 
cumulated from  the  business  of  such  company.  If  any  director  of  a  company  shaU 
wilfully  pay  or  permit  to  be  paid  any  dividend  other  than  out  of  such  profits,  he 
shall  be  liable  to  a  penalty  of  not  less  than  one  hundred  pounds  nor  exceeding  five 
hundred  pounds,  and  in  default  of  payment  thereof,  to  imprisonment,  with  or  with- 
out hard  labour,  for  a  period  of  not  less  than  three,  nor  exceeding  six  months,  and 
shall  also  be  liable  to  the  creditors  of  the  company  for  the  amount  of  the  debts 
due  by  the  company  to  them  respectively,  to  the  extent  that  the  dividend  so  paid 
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shall  have  exceeded  the  profits,  and  such  amount  may  be  recovered  by  the  credi- 
tors or  the  liquidators  suing  on  behalf  of  the  creditors.  If  the  whole  be  recovered 
from  one  director,  he  may  recover  contribution  against  any  other  director  who 
shall  have  also  made  or  permitted  such  payment. 

Examination  of  affairs  of  company  by  inspectors.  116.  The  Governor  may 
appoint  one  or  more  competent  inspectors  to  examine  into  the  affairs  of  any  com- 
pany and  to  report  thereon,  in  such  maimer  as  the  Governor  may  direct,  upon 
the  applications  following:  1.  In  the  case  of  any  company  that  has  a  capital  divided 
into  shares,  upon  the  application  of  members  holding  not  less  than  one-fourth  part 
of  the  whole  shares  of  the  company  for  the  time  being  issued ;  2.  In  the  case  of  any 
company  not  having  a  capital  divided  into  shares,  upon  the  application  of  members 
being  in  number  not  less  than  one-fourth  of  the  whole  number  of  persons  for  the 
time  being  entered  on  the  register  of  the  company  as  members. 

117.  The  application  shall  be  supported  by  such  evidence  as  the  Governor 
may  require  for  the  purpose  of  showing  that  the  applicants  have  good  reason  for 
requiring  such  investigation  to  be  made,  and  that  they  are  not  actuated  by  mali- 
cious motives  in  instituting  the  same ;  the  Governor  may  also  require  the  applicants 
to  give  security  for  payment  of  the  costs  of  the  inquiry  before  appointing  any  in- 
spector or  inspectors. 

118.  It  shall  be  the  duty  of  all  officers  and  agents  of  the  company  to  produce 
for  the  examination  of  the  inspectors  aU  books  and  documents  in  their  custody 
or  power :  any  inspector  may  examine  upon  oath  the  officers  and  agents  of  the  com- 
pany in  relation  to  its  business,  and  may  administer  such  oath  accordingly:  if  any 
officer  or  agent  refuses  to  produce  any  book  or  document  hereby  directed  to  be  pro- 
duced, or  to  answer  any  question  relating  to  the  affairs  of  the  company,  he  shall 
incur  a  penalty  not  exceeding  five  pounds  in  respect  of  each  offence. 

Result  of  examination,  how  dealt  with.  119.  Upon  the  conclusion  of  the  exa- 
mination the  inspectors  shall  report  their  opinion  to  the  Governor:  such  report 
shah  be  written  or  printed,  as  he  directs:  a  copy  shall  be  forwarded  by  direction 
of  the  Governor  to  the  registered  office  of  the  company,  and  a  further  copy  shall, 
at  the  request  of  the  members  upon  whose  application  the  inspection  was  made, 
be  delivered  to  them  or  to  any  one  or  more  of  them:  all  expenses  of  and  incidental 
to  any  such  examination  as  aforesaid  shall  be  defrayed  by  the  members  upon  whose 
application  the  inspectors  were  appointed,  unless  the  Governor  shall  direct  the  same 
to  be  paid  out  of  the  assets  of  the  company. 

Power  of  company  to  appoint  inspectors.  120.  Any  company  under  this  Act 
may  by  special  resolution  appoint  inspectors  for  the  purpose  of  examining  into  the 
affairs  of  the  company:  the  inspectors  so  appointed  shall  have  the  same  powers 
and  perform  the  same  duties  as  inspectors  appointed  by  the  Governor  with  this 
exception,  that,  instead  of  making  their  report  to  the  Governor  they  shall  make 
the  sam^e  in  such  manner  and  to  such  persons  as  the  company  in  general  meeting 
direct;  and  the  officers  and  agents  of  the  company  shall  incur  the  same  penalties, 
in  case  of  any  refusal  to  produce  any  book  or  document  hereby  required  to  be  pro- 
duced to  such  inspectors,  or  to  anwser  any  question,  as  they  would  have  incurred 
if  such  inspectors  had  been  appointed  by  the  Governor. 

Report  of  inspectors  to  be  evidence.  121.  A  duly  authenticated  copy  of  the  re- 
port of  any  inspectors  appointed  under  this  Act,  shall  be  admissible  in  any  legal 
proceeding,  as  evidence  of  the  opinion  of  the  inspectors  in  relation  to  any  matter 
contained  in  such  report. 

Notices. 

Service.  122.  Any  notice,  order,  or  other  document  required  to  be  served  upon 
the  company,  may  be  served  by  leaving  the  same,  or  sending  it  through  the  post 
in  a  prepaid  letter  addressed  to  the  company,  at  their  registered  office. 

Notices  by  letters.  123.  Any  document  to  be  served  by  post  on  the  company 
shall  be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  the  due  course 
of  delivery  within  the  period  prescribed  for  the  service  thereof;  and  in  proving 
service  of  such  document  it  shall  be  sufficient  to  prove  that  such  document  was 
properly  directed,  and  that  it  was  put  as  a  prepaid  letter  into  the  post  office. 

Authentication  of  notices.  124.  Any  notice,  order,  or  proceeding  requiring 
authentication  by  the  company,  may  be  signed  by  any  director  or  officer  of  the 
company,  and  need  not  be  under  the  common  seal  of  the  company,  and  the  same 
may  be  in  writing  or  in  print,  or  partly  in  writing  and  partly  in  print. 

4* 
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Legal  Proceedings. 
Recovery  of  penalties.  125.  All  offences  under  this  Act  made  punishable  by 
any  penalty  may  be  prosecuted  at  the  instance  of  the  Treasurer  or  any  person  in- 
terested before  any  Resident  Magistrate  having  jurisdiction  over  the  person  accused, 
or  before  the  court,  or  before  any  circuit  court  within  their  respective  jurisdictions ; 
but  no  Resident  Magistrate  shall  have  power  to  impose  for  any  such  offence,  any 
fine  or  any  term  of  imprisonment  beyond  the  limit  of  fine  or  imprisonment  allowed 
under  his  ordinary  jurisdiction. 

Application  of  penalties.  126.  The  whole  or  any  part  of  any  penalty  imposed 
vmder  this  Act  may  be  applied  in  or  towards  payment  of  the  costs  of  the  proceed- 
ings or  in  or  towards  the  rewarding  the  person  upon  whose  information  or  at  whose 
instance  such  penalty  has  been  recovered. 

Evidence  of  proceedings  at  meetings.  127.  Every  company  under  this  Act 
shall  cause  minutes  of  all  resolutions  and  proceedings  of  general  meetings  of  the 
company  and  of  the  directors  or  managers  of  the  company,  in  ca,ses  where  there 
are  directors  or  managers,  to  be  duly  entered  in  books  to  be  from  time  to  time  pro- 
vided for  the  purpose;  and  any  such  minute  as  aforesaid,  if  purporting  to  be  signed 
by  the  chairman  of  the  meeting  at  which  such  resolutions  were  passed  or  proceed- 
ings had,  or  by  the  chairman  of  the  next  succeeding  meeting,  shall  be  received  as 
evidence  in  aU  legal  proceedings;  and,  untU  the  contrary  is  proved,  every  general 
meeting  of  the  company  or  meeting  of  directors  or  managers  in  respect  of  the  pro- 
ceedings of  which  minutes  have  been  so  made  shall  be  deemed  to  have  been  duly 
held  or  convened,  and  all  resolutions  passed  thereat,  or  proceedings  had,  to  have 
been  duly  passed  and  had;  and  all  appointments  of  directors,  managers  or  liqui- 
dators shall  be  deemed  to  be  valid,  and  all  acts  done  by  such  directors,  managers 
or  liquidators  shall  be  valid,  notwithstanding  any  defect  that  may  afterwards  be 
discovered  in  their  appointments  or  qualifications. 

Provision  as  to  costs  in  actions  brought  by  certain  limited  companies.  128.  Where 
a  hmited  company  is  plaintiff  in  any  action,  suit  or  other  legal  proceedmg,  any  judge 
having  jurisdiction  in  the  matter  may,  if  it  appears  by  any  credible  testimony  that 
there  is  reason  to  believe  that  if  the  defendant  be  successful  in  his  defence,  the  assets 
of  the  company  wiU  be  insufficient  to  pay  his  costs,  require  sufficient  security  to 
be  given  for  such  costs,  and  may  stay  all  proceedings  until  such  security  is  given. 
Declaration  in  actions  against  members.  129.  In  any  action  or  suit  brought 
by  the  company  against  any  member  to  recover  any  call  or  other  moneys  due  from 
such  member  in  his  character  of  member,  it  shall  not  be  necessary  to  set  forth  the 
special  matter,  but  it  shall  be  sufficient  to  allege  that  the  defendant  is  a  member 
of  the  company,  and  is  indebted  to  the  company  in  respect  of  a  call  made  or  other 
moneys  due  whereby  an  action  or  suit  hath  accrued  to  the  company. 

Alteration  of  Forms. 

130.  The  forms  set  forth  in  the  fifth  schedule  hereto,  or  forms  as  near  thereto 
as  circumstances  admit,  shall  be  used  in  all  matters  to  which  such  forms  refer;  the 
Treasurer  may  from  time  to  time  make  such  alterations  in  or  additions  to  the  tables 
or  forms  in  the  third,  fourth  or  fifth  schedules,  as  he  deems  requisite :  any  such  table 
or  form,  when  altered,  shall  be  pubhshed  in  the  Gazette,  and  thereupon  such  table 
or  form  shall  have  the  same  force  as  if  it  were  included  in  the  schedules  to  this  Act. 

Part  V.     Winding  up  of  Companies  and  Associations  under  this  Act. 

Preliminary. 

ryieaning  of  "contributory."  131.  The  term  "contributory"  shall  mean  every 
person  liable  to  contribute  to  the  assets  of  a  company  in  the  event  of  the  same  being 
wound  up  under  this  Act:  it  shall  also,  in  all  proceedings  for  determining  the  per- 
sons who  are  to  be  deemed  contributories,  and  in  all  proceedings  prior  to  the  final 
determination  of  such  persons,  include  any  person  alleged  to  be  a  contributory. 

Nature  of  liability  of  contributory.  132.  The  liability  of  any  person  to  contri- 
bute to  the  assets  of  a  company,  in  the  event  of  the  same  being  wound  up  under 
this  Act,  shall  be  deemed  to  create  a  debt  accruing  due  from  such  person  at  the  time 
v/hen  his  liabUity  commenced,  but  payable  at  the  time  or  respective  times  when 
calls  are  made  as  hereinafter  mentioned  for  enforcing  such  liabUity;  and  it  shall 
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be  lawful  in  the  case  of  the  insolvency  of  any  contributory  to  prove  against  his  estate 
the  estimated  value  of  his  liability  to  future  calls,  as  well  as  calls  already  made. 

Contributories  in  case  of  death.  133.  If  any  contributory  dies  either  before 
or  after  he  has  been  placed  on  the  list  of  contributories  hereinafter  mentioned,  his 
personal  representatives,  heirs,  and  legatees  shall  be  liable  in  a  due  course  of  ad- 
ministration to  contribute  to  the  assets  of  the  company  in  discharge  of  the  liability 
of  such  deceased  contributory  to  the  extent  of  the  nett  amount  of  the  assets  of  the 
deceased  contributory  which  have  come  into  their  hands,  and  such  personal  re- 
presentatives, heirs  and  legatees  shall  be  deemed  to  be  contributories  accordingly. 

Contributories  in  case  of  insolvency.  134.  If  any  contributory  becomes  insol- 
vent, either  before  or  after  he  has  been  placed  on  the  list  of  contributories,  his  trustees 
shall  be  deemed  to  represent  such  insolvent  for  all  the  purposes  of  the  winding-up, 
and  shall  be  deemed  to  be  contributories  accordingly,  and  may  be  called  upon  to 
admit  to  proof  against  the  estate  of  such  insolvent,  or  otherwise  to  allow  to  be  paid 
out  of  his  assets  in  due  course  of  law,  any  moneys  due  from  such  insolvent  in  respect 
of  his  liability  to  contribute  to  the  assets  of  the  company  being  wound  up. 

Windi7ig-up  by  Court. 

When.  135.  A  company  may  be  wound  up  by  the  court  under  this  part  of  the 
Act  under  the  following  circumstances:  1.  Whenever  the  company  has  passed  a 
special  resolution  requiring  the  company  to  be  wound  up  by  the  court ;  2.  Whenever 
the  company  does  not  commence  its  business  within  a  year  from  its  incorporation, 
or  suspends  its  business  for  the  space  of  a  whole  year;  3.  Whenever  the  members 
are  reduced  in  number  to  less  than  seven;  4.  Whenever  the  company  is  unable 
to  pay  its  debts;  6.  Whenever  the  court  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  up. 

Company,  when  deemed  unable  to  pay  its  debts.  136.  A  company  under  this 
Act  shall  be  deemed  to  be  unable  to  pay  its  debts:  1.  Whenever  any  person  shall 
have  obtained  any  judgment,  decree,  or  order  of  any  court  of  competent  jurisdic- 
tion for  the  payment  of  money  against  the  company,  or  any  person  representing 
he  company,  and  such  judgment,  decree  or  order  shall  remain  unpaid  or  unsecured 
for  a  space  of  thirty  days  without  the  consent  of  the  creditor;  2.  Whenever  exe- 
cution or  other  process  issued  on  a  judgment,  decree  or  order  obtained  in  any  court 
in  favour  of  any  creditor,  in  any  proceeding  instituted  by  such  creditor  against 
the  company,  is  returned  unsatisfied  in  whole  or  in  part;  3.  Whenever  it  is  proved 
to  the  satisfaction  of  the  court  that  the  company  is  unable  to  pay  its  debts. 

Application  by  petition.  137.  Any  application  to  the  court  for  the  winding-up 
of  a  company  under  this  Act  shall  be  by  petition ;  it  may  be  presented  by  the  com- 
pany, or  by  any  one  or  more  creditors  or  contributories  of  the  company,  or  by  aU 
or  any  of  the  above  parties,  together  or  separately;  and  every  order  which  may 
be  made  on  any  such  petition  shall  operate  in  favour  of  aU  the  creditors  and  all 
the  contributories  of  the  company  in  the  same  manner  as  if  it  had  been  made  upon 
the  joint  petition  of  a  creditor  and  a  contributory. 

Commencement  of  winding-up  by  court.  138.  A  winding-up  of  a  company 
by  the  court  shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the 
petition  for  winding-up  on  which  any  order  for  winding-up  shall  be  made. 

Court  may  grant  injunction.  139.  The  court  may,  at  any  time  after  the  presen- 
tation of  a  petition  for  winding-up  a  company  under  this  Act,  and  before  making 
an  order  for  winding-up  the  company,  upon  the  application  of  the  company,  or  of 
any  creditor  or  contributory  of  the  company,  restrain  further  proceedings  in  any 
action,  suit,  or  proceeding  against  the  company,  upon  such  terms  as  the  court  thinks 
fit;  the  court  may  also  at  any  time  after  the  presentation  of  such  petition,  and 
before  the  first  appointment  of  liquidators,  appoint  a  provisional  liquidator  of  the 
estate  and  effects  of  the  company,  with  all  or  such  of  the  powers  of  a  general  official 
liquidator  as  the  court  may  order. 

Court's  discretion.  140.  Upon  hearing  the  petition  the  court  may  dismiss  the 
same  with  or  without  costs,  may  adjourn  the  hearing  conditionally  or  uncondition- 
ally, and  may  make  any  interim  order,  or  any  other  order  that  it  deems  just. 

Actions  and  suits  to  be  stayed  after  order  for  winding-up.  141.  When  an  order 
has  been  made  for  winding-up  a  company  under  this  Act,  no  suit,  action,  or  other 
proceeding  shall  be  proceeded  with  or  commenced  against  the  company  except 
with  the  leave  of  the  court,  and  subject  to  such  terms  as  the  court  may  impose. 
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Copy  of  order  to  be  forwarded  to  Registrar.  142.  When  an  order  has  been  made 
for  winding-up  a  company  under  this  Act,  a  copy  of  such  order  shall  forthwith 
be  forwarded  by  the  company  to  the  Registrar,  who  shall  make  a  minute  thereof 
in  his  books  relating  to  the  company. 

Power  of  court  to  stay  proceedings.  143.  The  court  shall  at  any  time  after 
an  order  has  been  made  for  winding-up  a  company,  upon  the  application  by  motion 
of  any  liquidator,  creditor  or  contributory  of  the  company,  and  upon  proof  to  the 
satisfaction  of  the  court  that  all  proceedings  in  relation  to  such  winding-up  ought 
to  be  stayed,  make  an  order  staying  the  same,  either  altogether  or  for  a  limited 
time,  on  such  terms  and  subject  to  such  conditions  as  it  deems  fit. 

Regard  to  wishes  of  creditors  or  contributories.  144.  The  court  may,  as  to  all 
matters  relating  to  the  winding-up,  have  regard  to  the  wishes  of  the  creditors  or 
contributories,  as  proved  to  it  by  any  sufficient  evidence,  and  may  regard  the  votes 
of  such  creditors  and  contributories,  and  may,  if  it  thinks  it  expedient,  direct  meet- 
ings of  the  creditors  or  contributories  to  be  summoned,  held  and  conducted  in  such 
manner  as  the  court  directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may 
appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result 
of  such  meeting  to  the  court:  in  the  case  of  creditors,  regard  is  to  be  had  to  the  value 
of  the  debts  due  to  each  creditor,  and  in  the  case  of  contributories  to  the  number 
of  votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

Winding-up  may  be  referred  to  Master.  145.  Where  the  court  makes  an  order 
for  winding  up  a  company  under  this  Act,  it  may  if  it  thinks  fit  direct  aU  or  any 
subsequent  proceedings  for  winding  up  the  same  to  be  had  before  the  Master  of  the 
Supreme  Court  or  any  insolvency  commissioner  duly  appointed ;  and  upon  such 
order  being  made  the  person  therein  named  shaU  have  the  same  jurisdiction  and 
exercise  the  same  powers  with  respect  of  winding-up  such  company  as  the  court 
by  which  such  order  is  made. 

Official  Liquidators. 

Appointment  of  official  liquidators.  146.  For  the  purpose  of  conducting  the 
proceedings  -in  winding-up  a  company  and  assisting  the  court  therein,  the  court 
may  appoint  a  person  or  persons  to  be  called  an  official  liquidator  or  official  liqui- 
dators; and  the  court  may  appoint  such  person  or  persons,  for  any  time,  and  sub- 
ject to  any  conditions  which  shaU  seem  right.  In  all  cases  if  more  persons  than  one 
are  appointed  to  the  office  of  official  Uquidator,  the  court  shall  declare  whether 
any  act  hereby  required  or  authorised  to  be  done  by  the  official  liquidator  is  to  be 
done  by  aU  or  any  one  or  more  of  such  persons.  The  court  may  also  determine  whether 
any  and  what  security  is  to  be  given  by  any  official  liquidator  on  his  appointment; 
if  no  official  Uquidator  is  appointed,  or  during  any  vacancy  in  such  appointment, 
all  the  property  of  the  company  shall  be  deemed  to  be  in  the  custody  of  the  court; 
and  in  any  indictment  for  theft  thereof,  under  such  circumstances  or  for  any  simi- 
lar purpose,  the  property  may  be  laid  in  the  Master  of  the  Supreme  Court. 

Resignations,  compensation,  etc.  147.  Any  official  liquidator  may  resign  or 
be  removed  by  the  court  on  due  cause  shown;  and  any  vacancy  in  the  office  of  an 
official  Kquidator  appointed  by  the  court  shall  be  filled  by  the  court;  there  shall 
be  paid  to  the  official  Hquidator  such  salary  or  remuneration,  by  way  of  percentage 
or  otherwise,  as  the  court  may  direct;  and  if  more  liquidators  than  one  are  appointed, 
such  remuneration  shall  be  distributed  amongst  them  in  such  proportion  as  the 
court  directs. 

Style  and  duty  of  official  liquidators.  148.  The  official  liquidator  or  hquidators 
shall  be  described  by  the  style  of  the  official  liquidator  or  official  liquidators  of  the 
particular  company  in  respect  of  which  he  or  they  shall  be  appointed,  and  not  by 
his  or  their  individual  name  or  names ;  he  or  they  shaU  take  into  his  or  their  custody, 
or  under  his  or  their  control,  all  the  property,  effects  and  things  in  actions  to  which 
the  company  is  or  appears  to  be  entitled,  and  shall  perform  such  duties  in  reference 
to  the  winding-up  of  the  company  as  may  be  imposed  by  the  court. 

Powers  of  official  liquidator.  149.  The  official  liquidator  shaU  have  power, 
with  the  sanction  of  the  court,  to  do  the  following  things:  1.  To  bring  or  defend 
any  action,  suit  or  prosecution,  or  other  legal  proceeding,  civil  or  criminal,  in  the 
name  and  on  behalf  of  the  company;  2.  To  carry  on  the  business  of  the  company, 
so  far  as  may  be  necessary  for  the  beneficial  winding-up  of  the  same;  3.  To  sell 
the  movable  and  immovable  property,  effects  and  things  in  action  of  the  company 
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by  public  auction  or  private  contract,  with  power  to  transfer  the  whole  thereof 
to  any  person  or  company,  or  to  sell  the  same  in  parcels ;  4.  To  do  all  acts,  and  to 
execute,  in  the  name  and  on  behalf  of  the  company,  all  deeds,  receipts  and  other 
documents,  and  for  that  purpose  to  use,  when  necessary,  the  company's  seal ;  5.  To 
prove,  rank,  claim  and  draw  a  dividend  in  the  matter  of  the  insolvency  or  seques- 
tration of  any  debtor  or  contributory,  for  any  balance  against  the  estate  of  such 
debtor  or  contributory,  and  to  take  and  receive  dividends  in  respect  of  such  balance 
in  the  matter  of  the  insolvency  as  a  separate  debt  due  from  such  insolvent,  and 
rateably  with  the  other  separate  creditors,  or  with  preference  as  the  case  may  be; 
6.  To  draw,  accept,  make  and  endorse  any  bill  of  exchange  or  promissory  note  in 
the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the  security  of  the  assets 
of  the  company  from  time  to  time  any  requisite  sum  or  sums  of  money;  and  the  draw- 
ing, accepting,  making  or  endorsing  of  every  such  bill  of  exchange  or  promissory 
note  as  aforesaid  on  behalf  of  the  company  shall  have  the  same  effect  with  respect 
to  the  liabUity  of  such  company  as  if  such  biU  or  note  had  been  drawn,  accepted, 
made  or  endorsed  by  or  on  behalf  of  such  company  in  the  course  of  carrying  on  the 
business  thereof;  7.  To  take  out,  if  necessary,  in  his  official  name,  letters  of  ad- 
ministration to  any  deceased  contributory,  and  to  do  in  his  official  name  any  other 
act  that  may  be  necessary  for  obtaining  payment  of  any  moneys  due  from  a  contri- 
butory or  from  his  estate,  and  which  act  cannot  be  conveniently  done  in  the  name 
of  the  company;  and  in  all  cases  where  he  takes  out  letters  of  administration,  or 
otherwise  uses  his  official  name  for  obtaining  payment  of  any  moneys  due  from 
a  contributory,  such  moneys  shall,  for  the  purpose  of  enabling  him  to  take  out  such 
letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the  official  liquidator  him- 
self; 8.  To  do  and  execute  aU  such  other  thiags  as  may  be  necessary  for  winding-up 
the  affairs  of  the  company  and  distributing  its  assets. 

Discretion  of  official  liquidator.  150.  The  court  may  provide  by  any  order 
that  the  official  liquidator  may  exercise  any  of  the  above  powers  without  the  sanc- 
tion or  intervention  of  the  court,  and  where  an  official  hquidator  is  provisionally 
appointed  may  limit  and  restrict  his  powers  by  the  order  appointiag  him. 

Further  Powers.  151.  The  official  liquidator  may,  with  the  sanction  of  the  court, 
appoint  a  solicitor  or  law  agent  to  assist  him  in  the  performance  of  his  duties. 

152.  The  official  liquidator  may,  from  time  to  time,  summon  general  meetings 
of  the  creditors  or  contributories  for  the  purpose  of  ascertaining  their  wishes;  and 
it  shall  be  his  duty  to  summon  such  meetings  whenever  requested  in  writing  to  do 
so  by  one-twentieth  in  value  of  the  creditors  or  contributories,  as  the  case  may  be. 

153.  Subject  to  the  provisions  of  this  Act,  the  official  liquidator  shall,  in  the 
collection  and  administration  of  the  property  of  the  company,  and  in  the  distri- 
bution thereof  among  its  creditors,  and  in  applying  for  the  sanction  of  the  court 
to  any  compromise  under  and  by  virtue  of  section  two  hundred  and  three  of  this 
Act,  take  into  consideration  any  directions  that  may  be  given  by  resolution  of  the 
creditors  or  of  the  contributories  at  any  general  meeting.  If  he  does  not  act  upon 
such  directions  he  shall,  from  time  to  time,  bring  such  directions  to  the  notice  of 
the  court,  and  shall  specially  report  to  the  court  his  reason  for  not  actiag  upon  them. 

Public  Examination  after  Eeport  of  Liquidator. 
Reports  of  liquidators  and  public  examination  alter  reports.  154.  1.  Where 
the  court  has  made  an  order  for  winding-up  a  company,  the  official  liquidator  shall, 
as  soon  as  practicable  after  receipt  of  the  statement  of  the  company's  affairs,  sub- 
mit a  preliminary  report  to  the  court:  a)  As  to  the  amount  of  capital  issued,  sub- 
scribed and  paid  up,  and  the  estimated  amount  of  assets  and  liabilities;  and  b)  If 
the  company  has  failed,  as  to  the  causes  of  the  failure;  and  c)  Whether  in  his  opinion 
further  enquiry  is  desirable  as  to  any  matter  relating  to  the  promotion,  formation 
or  failure  of  the  company,  or  the  conduct  of  the  business  thereof.  2.  The  official 
liquidator  shall  also  make  a  further  report,  or  further  reports,  stating  the  manner 
in  which  the  company  was  formed,  and  whether  in  his  opinion  any  fraud  has  been 
committed  by  any  person  in  the  promotion  or  formation  of  the  company  or  by  any 
director  or  other  officer  of  the  company  in  relation  to  the  company  since  the  for- 
mation thereof,  and  any  other  matters  which  in  his  opinion  it  is  desirable  to  bring 
to  the  notice  of  the  court.  3.  The  court  may,  after  consideration  of  any  such  report, 
direct  that  any  person  who  has  taken  any  part  in  the  promotion  or  formation  of 
the  company,  or  has  been  a  director  or  officer  of  the  company,  shall  attend  before 
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the  court  on  a  day  appointed  by  the  court  for  that  purpose,  and  be  publicly  exa- 
mined as  to  the  promotion  or  formation  of  the  company,  or  as  to  the  conduct  of 
the  business  of  the  company,  or  as  to  his  dealings  as  director  or  officer  of  the  com- 
pany. And  if  any  such  person  refuses  to  come  the  court  may,  subject  to  the  conditions 
detailed  in  the  one  hundred  and  seventy-third  section  of  this  Act,  cause  such  person 
to  be  apprehended  and  brought  before  it  for  examination.  4.  The  official  liquidator 
and  any  creditor  or  contributory  of  the  company  may  take  part  in  the  examination, 
either  personally  or  by  attorney,  with  or  without  counsel.  5.  The  court  may  put 
such  questions  to  the  person  examined  as  to  the  court  may  seem  expedient.  6.  The 
person  examined  shall  be  examined  on  oath,  and  it  shall  be  his  duty  to  answer  all 
such  questions  as  the  court  may  put  or  allow  to  be  put  to  him.  He  shall,  prior  to 
such  examination,  be  furnished  with  a  copy  of  the  official  liquidator's  report,  and 
shall  also,  at  his  own  cost,  be  entitled  to  employ  at  such  examination  an  attorney 
with  or  without  counsel,  who  shall  be  at  liberty  to  put  such  questions  to  the  person 
examined  as  the  court  may  deem  just,  for  the  purpose  of  enabling  that  person  to 
explain  or  qualify  any  answers  given  by  him :  Provided  always  that  if  such  person  is, 
in  the  opinion  of  the  court,  exempted  from  any  charges  made  or  suggested  against 
him,  the  court  may  aUow  him  such  costs  as  the  court  in  its  discretion  may  deem  fit. 
Notes  of  the  exammation  shall  be  taken  down  in  writuig  and  shall  be  read  oyer  to 
or  by  and  signed  by  the  person  examined,  and  may  thereafter  be  used  in  evidence 
against  him.  They  shall  also  be  open  to  the  inspection  of  any  creditor  or  contributory 
of  the  company  at  aU  reasonable  times.  7.  The  court  may,  if  it  think  fit,  adjourn 
the  examination  from  time  to  time.  8.  A  pubhc  exammation  under  this  section 
may,  if  the  court  so  directs,  and  subject  to  general  rules,  be  held  before  any  Judge 
of  the  Supreme  Court  or  before  the  Master  of  the  Supreme  Court  or  any  person  ap- 
pointed by  the  court,  or  commissioner,  for  the  purpose ;  and  the  powers  of  the  court 
under  sub-sections  five,  six  and  seven  of  this  section  may  (except  as  to  costs)  be 
exercised  by  the  person  before  whom  the  examination  is  held. 

To  apply  to  winding-up,  whether  by  the  court  or  voluntary.  155.  The  provisions 
of  the  above  provision  as  to  Public  Examination  shall  apply  in  the  winding-up 
of  any  company  under  this  Act,  whether  the  same  is  being  wound  up  by  the  court 
or  is  being  wound  up  voluntarily,  and  notwithstanding  that  the  conduct  or  action 
in  regard  to  which  the  person  examined  may  be  questioned,  may  be  such  as  to 
entail  criminal  consequences. 

Person  aggrieved  by  act  of  liquidator  may  apply  to  court.  156.  If  any  person 
is  aggrieved  by  any  act  or  decision  of  the  liquidator  of  a  company  which  is  being 
wound  up  by  the  court,  he  may  apply  to  the  court,  and  the  court  may  confirm, 
reverse  or  modify  the  act  or  decision  complained  of,  and  make  such  order  in  the 
premises  as  it  thinks  just. 

Ordinary  Powers  of  Court. 

List  of  contributories.  Collection  and  application  of  assets.  157.  As  soon  as 
may  be  after  making  an  order  for  winding-up  the  company,  the  court  shall  settle 
a  list  of  contributories,  with  power  to  rectify  the  register  of  members  in  all  cases 
where  such  rectification  is  required  in  pursuance  of  this  Act,  and  shall  cause  the 
assets  of  the  company  to  be  collected,   and  applied  in  discharge  of  its  liabilities. 

Representative  contributories.  158.  In  settling  the  list  of  contributories,  the 
court  shall  distinguish  between  persons  who  are  contributories  in  their  own  right, 
and  persons  who  are  contributories  as  being  representatives  of  or  being  liable  to 
the  debts  of  others;  it  shall  not  be  necessary,  where  the  personal  representative 
of  any  deceased  contributory  is  placed  on  the  list,  to  add  the  heirs  or  legatees  of 
such  contributory,  nevertheless  such  heirs  or  legatees  may  be  added,  as  and  when 
the  court  thinks  fit. 

To  require  delivery  of  property.  159.  The  court  may,  at  any  time  after  making 
an  order  for  winding-up  a  company,  require  any  contributory  for  the  time  being 
settled  on  the  list  of  contributories,  trustee,  receiver,  banker,  or  agent,  or  officer 
of  the  company,  to  pay,  deliver,  convey,  surrender,  or  transfer  forthwith,  or  within 
such  time  as  the  court  directs,  to  or  into  the  hands  of  the  official  liquidator,  any  sum 
or  balance,  books,  papers,  estate  or  effects,  which  happen  to  be  in  his  hands  for 
the  time  being  and  to  which  the  company  is  primA  facie  entitled. 

To  order  payment  of  debts  by  contributory.  160.  The  court  may,  at  any  time 
after  making  an  order  for  the  winding-up  of  the  company,  make  an  order  on  any 
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contributory  for  the  time  being  settled  on  the  list  of  contributories ,  directing  pay- 
ment to  be  made,  in  manner  in  the  said  order  mentioned,  of  any  moneys  due  from 
him,  or  from  the  estate  of  the  person  whom  he  represents,  to  the  company,  exclusive 
of  any  moneys  which  he  or  the  estate  of  the  person  whom  he  represents  may  be  liable 
to  contribute  by  virtue  of  any  call  made,  or  to  be  made,  by -the  court  in  pursuance 
of  this  part  of  this  Act;  and  it  may,  in  making  such  order,  when  the  company  is 
not  Hmited,  allow  to  such  contributory  by  way  of  set-off,  any  moneys  due  to  him 
or  the  estate  which  he  represents  from  the  company  on  any  independent  dealing 
or  contract  with  the  company,  but  not  any  moneys  due  to  him  as  a  member  of  the 
company  in  respect  of  any  dividend  or  profit.  Provided  that,  when  all  the  credi- 
tors of  any  company,  whether  limited  or  unlimited,  are  paid  in  full,  any  moneys 
due  on  any  account  whatever,  to  any  contributory  from  the  company,  may  be  allowed 
to  him  by  way  of  set-off  against  any  subsequent  call. 

To  make  calls.  161.  The  court  may,  at  any  time  after  making  an  order  for 
winding-up  a  company,  and  either  before  or  after  it  has  ascertained  the  sufficiency 
of  the  assets  of  the  company,  make  calls  on,  and  order  payment  thereof  by,  aU  or  any 
of  the  contributories  for  the  time  being  settled  on  the  list  of  contributories,  to  the 
extent  of  their  habUity,  for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy 
the  debts  and  liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  and  shall  ,ia  making  any  call,  consider  the  rights  of  such  contributories 
among  themselves,  and  so  make  such  call  as  to  conduce  to  the  ultimate  adjust- 
ment of  such  rights,  without  prejudice  to  the  paramount  rights  of  creditors  and 
others,  and  it  may,  in  making  a  call,  take  into  consideration  the  probability  that 
some  of  the  contributories  upon  whom  the  same  is  made,  may  partly  or  wholly  fail 
to  pay  their  respective  portions  of  the  same. 

To  order  payment  into  bank.  162.  The  court  may  order  any  contributory, 
purchaser,  or  other  person  from  whom  money  is  due  to  the  company,  to  pay  the 
same  into  some  bank  to  be  named  by  the  court,  to  the  account  of  the  official  liqui- 
dator, instead  of  to  the  official  liquidator,  and  such  order  may  be  enforced  in  the 
same  manner  as  if  it  had  directed  payment  to  the  official  Uquidator,  and  the  liqui- 
dator may,  in  like  manner,  be  ordered  to  pay  into  the  like  bank  any  sum  or  sums 
of  money  in  his  hands,  or  to  come  into  his  hands,  on  behalf  of  the  company,  to  the 
like  account. 

Regulation  of  account.  163.  All  moneys,  bills,  notes,  and  other  securities, 
paid  and  delivered  into  such  bank  as  aforesaid,  in  the  event  of  a  company  being 
wound  up  by  the  court,  shall  be  subject  to  such  order  and  regulation  for  the  keeping 
of  the  account  of  such  moneys  and  other  effects,  and  for  the  payment  and  delivery 
in,  or  investment  and  payment  and  delivery  out  of  the  same,  as  the  court  may 
direct. 

Default  of  representative  contributory.  164,  If  any  person  made  a  contributory 
as  representative  of  a  deceased  contributory  makes  default  in  paying  any  sum 
ordered  to  be  paid  by  him,  the  official  liquidator  shall  be  entitled  to  claim  as  a 
creditor  in  the  estate  of  such  deceased  contributory  in  respect  of  the  sum  so  ordered 
to  be  paid,  and  shall  be  entitled  to  take  proceedings  as  creditor  for  the  recovery  of 
such  sum. 

Order,  conclusive  evidence.  165.  Any  order  made  by  the  court  in  pursuance 
of  this  Act  upon  any  contributory  shall,  subject  to  the  provisions  herein  contained 
for  appealing  against  such  order,  be  conclusive  evidence  that  the  moneys,  if  any, 
thereby  appearing  to  be  due  or  ordered  to  be  paid  are  due,  and  all  other  pertinent 
matters  stated  in  such  order  are  primd  facie  to  be  taken  to  be  truly  stated  as  against 
all  persons  and  in  all  proceedings  whatsoever. 

Time  for  proving.  166.  The  court  may  fix  a  certain  day  or  days  on  or  within 
which  creditors  of  the  company  are  to  prove  their  debts  or  claims  or  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  are  proved. 

Court  to  adjust  rights  of  contributories.  167.  The  court  shall  adjust  the  rights 
of  the  contributories  amongst  themselves,  and  distribute  any  surplus  that  may 
remain  amongst  the  parties  entitled  thereto. 

Powers  of  court  in  event  of  assets  being  insufficient.  168.  The  court  may,  in 
the  event  of  the  assets  being  insufficient  to  satisfy  the  liabilities,  make  such  order 
as  to  the  priority  and  payment  out  of  the  estate  of  the  company,  of  the  costs,  charges, 
and  expenses  incurred  in  winding-up  any  company  as  it  thinks  just. 
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Dissolution  of  company.  169.  When  the  affairs  of  the  company  have  been 
completely  wound  up,  the  court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved  accordingly. 

170.  Any  order  so  made  shall  be  reported  by  the  official  liquidator  to  the  Re- 
gistrar, who  shall  make  a  minute  accordingly  in  his  books  of  the  dissolution  of  such 
company. 

171.  If  the  official  liquidator  makes  default  in  reporting  to  the  Registrar,  in 
the  case  of  a  company  being  wound  up  by  the  court,  the  order  that  the  company 
be  dissolved,  he  shaU  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  he  is  so  in  default. 

172.  Every  order  so  made  shaU  be  published  in  the  Gazette  and  in  such  news- 
papers as  the  court  may  direct,  within  twenty-one  days  after  the  making  of  such 
order. 

Esctraordinary  Powers  of  Court. 

Persons  suspected  of  having  property  of  company.  173.  The  court  may,  after 
it  has  made  an  order  for  winding-up  the  company,  summon  before  it  any  officer 
of  the  company  or  any  person  ko-own  or  suspected  to  have  in  his  possession  any 
of  the  estate  or  effects  of  the  company,  or  supposed  to  be  indebted  to  the  company, 
or  any  person  whom  the  court  may  deem  capable  of  giving  information  concerning 
the  trade,  dealings,  estate  or  effects  of  the  company;  and  the  court  may  require 
any  such  officer  or  person  to  produce  any  books,  papers,  deeds,  writings  or  other 
documents  in  his  custody  or  power  relating  to  the  company;  and  if  any  person 
so  summoned,  after  being  tendered  a  reasonable  sum  for  his  expenses,  refuses  to 
come  before  the  court  at  the  time  appointed,  having  no  lawful  impediment  (made 
known  to  the  court  at  the  time  of  its  sitting,  and  allowed  by  it),  the  court  may  cause 
such  person  to  be  apprehended,  and  brought  before  the  court  for  examination ;  never- 
theless, in  cases  where  any  person  claims  any  lien  on  papers,  deeds  or  writings  or 
documents  produced  by  him,  such  production  shall  be  without  prejudice  to  such 
lien,  and  the  court  shall  have  jurisdiction  in  the  winding-up  to  determine  aU  questions 
relating  to  such  hen. 

Examination  of  parties  by  court.  174.  The  court  may  examine  upon  oath, 
either  by  word  of  mouth  or  upon  written  interrogatories,  any  person  appearing 
or  brought  before  it  in  maimer  aforesaid  or  whom  it  may  be  desired  to  examine 
concerning  the  affairs,  dealings,  estate  or  effects  of  the  company,  and  may  cause 
to  be  reduced  into  writing  the  answers  of  every  such  person,  and  require  him  to 
subscribe  the  same. 

Contributory  about  to  abscond  or  to  conceal  any  property,  175.  The  court  may 
at  any  time  before  or  after  it  has  made  an  order  for  winding  up  a  company,  upon 
proof  being  given  that  there  is  probable  cause  for  believing  that  any  contributory 
to  such  company  is  about  to  quit  the  Colony,  or  otherwise  abscond,  or  to  remove 
or  conceal  any  of  his  goods  or  chattels,  for  the  purpose  of  evading  calls,  or  for  avoid- 
ing examination  in  respect  of  the  affairs  of  the  company,  cause  such  contributory 
to  be  arrested,  and  his  books,  papers,  moneys,  securities  for  moneys,  goods  and  chat- 
tels to  be  seized,  and  him  and  them  to  be  safely  kept  until  such  time  as  the  court 
may  order,  and  may  give  such  directions  and  make  such  order  for  the  release  of 
such  contributory  from  custody,  and  of  his  books,  papers,  money,  securities,  goods 
and  chattels  from  seizure  upon  his  entering  into  bail  or  depositing  security  as  to 
the  court  may  seem  fit. 

Powers  of  court  are  cumulative.  176.  Any  powers  by  this  Act  conferred  on  the 
court  shall  be  deemed  to  be  in  addition  to  and  not  in  restriction  of  any  other  powers 
subsisting  at  law  of  instituting  proceedings  against  any  contributory,  or  the  estate 
of  any  contributory,  or  against  any  debtor  of  the  company  for  the  recovery  of  any 
call  or  other  sums  due  from  such  contributory  or  debtor,  or  his  estate,  and  such 
proceedings  may  be  instituted  accordingly. 

Commissioners  for  taking  evidence.  177.  The  court  may  appoint  commissioners 
for  the  purpose  of  taking  evidence  under  this  Act  in  cases  where  any  company  is 
wound  up  by  the  court  and  it  shall  be  lawful  for  the  court  to  refer  the  whole  or  any 
part  of  the  examination  of  any  witnesses  under  this  Act  to  any  person  so  appointed 
commissioner;  and  every  such  commissioner  shall  have,  in  the  matter  so  referred 
to  him,  aU  the  same  powers  of  summoning  and  examining  witnesses  and  requiring 
the  production  or  delivery  of  documents,  and  certifying  or  punishing  defaults  by 
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vritnesses,  and  allowing  costs  and  charges  and  expenses  to  witnesses,  as  the  court 
has ;  and  the  examination  so  taken  shall  be  returned  or  reported  to  the  court  in  such 
manner  as  it  directs. 

Voluntary  Winding-up  of  Company. 

When.  178.  A  company  under  this  Act  may  be  wound  up  voluntarily:  1.  When- 
ever the  period,  if  any,  fixed  for  the  duration  of  the  company  by  the  articles  of  asso- 
ciation expires,  or  whenever  the  event,  if  any,  occurs,  upon  the  occurrence  of  which 
it  is  provided  by  the  articles  of  association  that  the  company  is  to  be  dissolved, 
and  the  company  in  general  meeting  has  passed  a  resolution  requiring  the  com- 
pany to  be  wound  up  voluntarily;  2.  Whenever  the  company  has  passed  a  special 
resolution  requiring  the  company  to  be  wound  up  voluntarily;  3.  Whenever  the 
company  has  passed  an  extraordinary  resolution  to  the  effect  that  it  has  been  proved 
to  its  satisfaction  that  the  company  cannot  by  reason  of  its  liabilities  continue 
its  business,  and  that  it  is  advisable  to  wind  up  the  same.  For  the  purposes  of  this 
Act  any  resolution  shall  be  deemed  to  be  extraordinary  which  is  passed  in  such 
manner  as  would,  if  it  had  been  confirmed  by  a  subsequent  meeting,  have  consti- 
tuted a  special  resolution,  as  hereinbefore  defined. 

When  it  Commences.  179.  A  voluntary  winding-up  shall  be  deemed  to  com- 
mence at  the  time  of  the  passing  of  the  resolution  authorising  such  winding-up. 
Effect  on  status  of  Company.  180.  Whenever  a  company  is  wound  up  volun- 
tarily, the  company  shall,  from  the  date  of  the  commencement  of  such  winding-up, 
cease  to  carry  on  its  business,  except  in  so  far  as  may  be  required  for  the  beneficial 
winding-up  thereof;  and  all  transfers  of  shares,  except  transfers  made  to  or  with 
the  sanction  of  the  liquidators,  or  alteration  in  the  status  of  the  members  of  the  com- 
pany taking  place  after  the  commencement  of  such  winding-up,  shaU  be  void,  but 
its  corporate  state,  and  all  its  corporate  powers  shall,  notwithstanding  it  is  other- 
wise provided  by  its  regulations,  continue  until  the  affairs  of  the  company  are 
wound  up. 

Notice.  181.  Notice  of  any  special  resolution,  or  extraordinary  resolution,  passed 
for  winding-up  a  company  voluntarily  shaU  be  given  by  advertisement  in  the  Gazette. 
Consequences  of  voluntary  winding-up.  182.  The  following  consequences  shall 
ensue  upon  the  voluntary  winding-up  of  a  company:  1.  The  property  of  the  com- 
pany shall  be  applied  in  satisfaction  of  its  liabilities,  in  the  legal  order  of  their  pre- 
ference, and,  subject  thereto,  shall,  unless  it  be  otherwise  provided  by  the  regula- 
tions of  the  company,  be  distributed  amongst  the  members,  according  to  their 
rights  and  interests  in  the  company;  2.  Liquidators  shall  be  appointed  for  the  pur- 
pose of  winding-up  the  affairs  of  the  company,  and  distributing  the  property;  3.  The 
company,  in  general  meeting,  shall  appoint  such  person  or  persons  as  it  thinks  fit 
to  be  liquidators,  and  may  fix  the  remuneration  to  be  paid  to  them ;  4.  If  one  person 
only  is  appointed,  all  the  provisions  herein  contained,  in  reference  to  several  liqui- 
dators, shall  apply  to  him;  5.  Upon  the  appointment  of  liquidators,  all  the  powers 
of  the  directors  shall  cease,  except  in  so  far  as  the  company,  in  general  meeting, 
or  the  liquidators,  may  sanction  the  continuance  of  such  powers;  6.  When  several 
liquidators  are  appointed,  every  power  hereby  given  may  be  exercised  by  such  one 
or  more  of  them  as  may  be  determined  at  the  time  of  their  appointment,  or  in  de- 
fault of  such  determination,  by  any  number  not  less  than  two;  7.  The  liquidators 
may,  without  the  sanction  of  the  court,  exercise  all  powers  by  this  Act  given  to  the 
official  liquidator;  8.  The  Hquidators  may  exercise  the  powers  hereinbefore  given 
to  the  court  of  settling  the  list  of  contributories  of  the  company,  and  any  list  so  sett- 
led shall  be  primd  facie  evidence  of  the  liability  of  the  persons  named  therein  to  be 
contributories;  9.  The  liquidators  may  at  any  time  after  the  passing  of  the  reso- 
lution for  winding-up  the  company,  and  before  they  have  ascertained  the  suffi- 
ciency of  the  assets  of  the  company,  call  on  aU  or  any  of  the  contributories  for  the 
time  being  settled  on  the  list  of  contributories  to  the  extent  of  their  liability  to  pay 
all  or  any  sums  they  deem  necessary  to  satisfy  the  debts  and  liabilities  of  the  com- 
pany, and  the  costs,  charges  and  expenses  of  winding  it  up,  and  for  the  adjustment 
of  the  rights  of  the  contributories  amongst  themselves,  and  the  liquidators  may 
in  making  a  call  take  into  consideration  the  probability  that  some  of  the  contribu- 
tories upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their  respec- 
tive portions  of  the  same;  10.  The  liquidators  shall  pay  the  debts  of  the  company, 
and  adjust  the  rights  of  the  contributories  amongst  themselves. 
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Delegated  Authority.  183.  A  company  about  to  be  wound  up  voluntarily, 
or  in  the  course  of  being  wound  up  voluntarily,  may,  by  an  extraordinary  resolu- 
tion, delegate  to  its  creditors,  or  to  any  committee  of  its  creditors,  the  power  of 
appointing  Hquidators  or  any  of  them,  and  supplying  any  vacancies  in  the  appoint- 
ment of  Hquidators,  or  may  by  a  like  resolution  enter  into  any  arrangement  with 
respect  to  the  powers  to  be  exercised  by  the  Hquidators,  and  the  manner  in  which 
they  are  to  be  exercised;  and  any  act  done  by  the  creditors  in  pursuance  of  such 
delegated  power  shaU  have  the  same  effect  as  if  it  had  been  done  by  the  company. 
Binding  arrangement  between  company  and  creditors.  184.  Any  arrangement 
entered  into  between  a  company  about  to  be  wound  up  voluntarily,  or  in  the  course 
of  being  wound  up  voluntarily,  and  its  creditors,  shall  be  binding  on  the  company 
if  sanctioned  by  an  extraordinary  resolution,  and  on  the  creditors  if  acceded  to  by 
a  majority  in  number  and  by  three-fourths  in  value  of  the  creditors,  subject  to 
such  right  of  appeal  as  is  hereinafter  mentioned. 

Power  of  appeal  or  application.  185.  Any  creditor  or  contributory  of  a  com- 
pany that  has  in  manner  aforesaid  entered  into  any  arrangement  with  its  credi- 
tors may,  within  three  weeks  from  the  date  of  the  completion  of  such  arrangement, 
appeal  to  the  court  against  such  arrangement,  and  the  court  may  thereupon,  as 
it  thinks  just,  amend,  vary  or  confirm  the  same. 

186.  Where  a  company  is  being  wound  up  voluntarily  the  Hquidators  or  any 
contributory  of  the  company  may  apply  to  the  court  to  determine  any  question 
arising  in  the  matter  of  such  winding-up,  or  to  exercise,  as  respects  the  enforcing 
of  caUs,  or  in  respect  of  any  other  matter,  all  or  any  of  the  powers  which  the  court 
might  exercise  if  the  company  were  being  wound  up  by  the  court;  and  the  court, 
if  satisfied  that  the  determination  of  such  question,  or  the  required  exercise  of  power, 
will  be  just  and  beneficial,  may  accede  wholly  or  partially  to  such  application  on 
such  terms  and  subject  to  such  conditions  as  the  court  thinks  fit,  or  it  may  make 
such  other  order  or  decree  on  such  application  as  the  court  thinks  just. 

Liquidators  may  call  general  meeting.  187.  Where  a  company  is  being  wound 
up  voluntarily  the  Hquidators  may  from  time  to  time,  during  the  continuance  of 
such  winding-up,  summon  general  meetings  of  the  company  for  the  purpose  of  ob- 
taining the  sanction  of  the  company  by  special  resolution  or  extraordinary  reso- 
lution, or  for  any  other  purposes  they  think  fit;  and  in  the  event  of  the  winding-up 
continuing  for  more  than  one  year  the  Hquidators  shaU  summon  a  general  meeting 
of  the  company  at  the  end  of  the  first  year,  and  of  each  succeeding  year  from  the 
commencement  of  the  winding-up,  or  as  soon  thereafter  as  may  be  convenient, 
and  shall  lay  before  such  meeting  an  account  showing  their  acts  and  dealings,  and 
the  manner  in  which  the  winding-up  has  been  conducted  during  the  preceding  year. 
Liquidators  may  fill  up  vacancy.  188.  If  any  vacancy  occurs  in  the  office  of 
liquidators  appointed  by  the  company,  by  death,  resignation  or  otherwise,  the 
company  in  general  meeting  may,  subject  to  any  arrangement  they  may  have  en- 
tered into  with  their  creditors,  fill  up  such  vacancy,  and  a  general  meeting  for  the 
purpose  of  filling  up  such  vacancy  may  be  convened  by  the  continuing  liquidators 
if  any,  or  by  any  contributory  of  the  company,  and  shall  be  deemed  to  have  been 
duly  held  if  held  in  manner  prescribed  by  the  regulations  of  the  company,  or  in  such 
other  manner  as  may,  on  application  by  the  continuing  liquidator,  if  any,  or  by 
any  contributory  of  the  company,  be  determined  by  the  court. 

Power  of  Court  to  appoint  liquidators.  189.  If  from  any  cause  whatever  there 
is  no  Hquidator  acting  in  the  case  of  a  voluntary  winding-up,  the  court  may,  on  the 
application  of  a  contributory,  appoint  a  liquidator  or  liquidators.  The  court  may 
also,  on  due  cause  shown,  remove  any  liquidator,  and  appoint  another  liquidator 
to  act  in  the  matter  of  a  voluntary  winding-up. 

Liquidators'  account.  190.  As  soon  as  the  affairs  of  the  company  are  fully 
wound  up,  the  liquidators  shall  make  up  an  account  showing  the  maimer  in  which 
such  winding-up  has  been  conducted,  and  the  property  of  the  company  disposed 
of;  and  thereupon  they  shall  call  a  general  meeting  of  the  company  for  the  purpose 
of  having  the  account  laid  before  them,  and  hearing  any  explanation  that  may  be 
given  by  the  liquidators.  The  meeting  shall  be  caHed  by  advertisement,  specifying 
the  time,  place,  and  object  of  such  meeting ;  and  such  advertisement  shall  be  published 
in  the  Gazette  one  month  at  least  previously  to  the  meeting. 

Liquidators'  report.  191.  The  Hquidators  shall  make  a  return  to  the  Registrar 
of  such  meeting  having  been  held;  and  of  the  date  at  which  the  same  was  held; 
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and  on  the  expiration  of  three  months  from  the  date  of  the  registration  of  such 
return,  the  company  shall  be  deemed  to  be  dissolved.  If  the  liquidators  make  de- 
fault in  making  such  return  to  the  Registrar,  they  shall  incur  a  penalty  not  exceeding 
five  pounds  for  every  day  during  which  such  default  continues. 

Costs.  192.  All  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary 
winding-up  of  a  company,  including  the  remuneration  of  the  liquidators,  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 

Saving  of  rights  of  creditors.  193.  The  voluntary  winding-up  of  a  company 
shall  not  be  a  bar  to  the  right  of  any  creditor  of  such  company  to  have  the  same 
wound  up  by  the  court,  if  the  court  is  of  opinion  that  the  rights  of  such  creditor 
will  be  prejudiced  by  a  voluntary  winding-up. 

Voluntary  proceedings  made  compulsory.  194,  Where  a  company  is  in  course 
of  being  wound  up  voluntarily,  and  proceedings  are  taken  for  the  purpose  of  having 
the  same  wound  up  by  the  court,  the  court  may,  if  it  thinks  fit,  notwithstanding 
that  it  makes  an  order  directrug  the  company  to  be  wound  up  by  the  court,  provide 
in  such  order  or  in  any  other  order  for  the  adoption  of  all  or  any  of  the  proceedings 
taken  in  the  course  of  the  voluntary  winding-up. 

Supplemental  Provisions. 

Reviews  and  appeals.  195.  Reviews  of,  and  appeals  from  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding-up  of  a  company  by  the  court,  may  be 
had  in  the  same  manner  and  subject  to  the  same  conditions  in  and  subject  to  which 
reviews  and  appeals  may  be  had  respectively  from  any  order  or  decision  of  the  same 
court  in  cases  within  its  ordinary  jurisdiction. 

Dispositions  of  property,  etc.,  during  winding-up  void.  196.  Where  any  com- 
pany is  being  wound  up  by  the  court,  all  dispositions  of  the  property,  effects  and 
things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the 
status  of  the  members  of  the  company,  made  between  the  commencement  of  the 
winding-up  and  the  order  for  winding-up,  shall,  unless  the  court  otherwise  orders, 
be  void. 

Books  of  company  to  be  evidence.  197.  Where  any  company  is  being  wound 
up,  all  books,  accounts  and  documents  of  the  company  and  of  the  liquidators  shall, 
as  between  the  contributories  of  the  company,  be  prima  facie  evidence  of  the  truth 
of  all  matters  purporting  to  be  therein  recorded. 

Disposal  of  books,  accounts  and  documents  of  company.  198.  Where  any  com- 
pany has  been  wound  up  under  this  Act,  and  is  about  to  be  dissolved,  the  books, 
accounts  and  documents  of  the  company  and  of  the  liquidators  may  be  disposed 
of  in  the  following  way:  that  is  to  say,  where  the  company  has  been  wound  up  by 
the  court,  in  such  way  as  the  court  directs ;  and  where  the  company  has  been  wound 
up  voluntarily,  in  such  way  as  the  company  by  an  extraordinary  resolution  directs ; 
but  after  the  lapse  of  five  years  from  the  date  of  such  dissolution,  no  responsibility 
shall  rest  on  the  company,  or  the  liquidators,  or  anyone  to  whom  the  custody  of 
such  books,  accounts  and  documents  has  been  committed,  by  reason  that  the  same, 
or  any  of  them,  cannot  be  made  forthcoming  to  any  party  or  parties  claiming  to  be 
nterested  therein. 

Inspection  of  books.  199.  Where  an  order  has  been  made  for  winding-up  a 
company  by  the  court,  the  court  may  make  such  order  for  the  inspection  by  the 
creditors  and  contributories  of  the  company  of  its  books  and  papers  as  the  court 
thinks  just,  and  any  books  and  papers  in  the  possession  of  the  company  may  be 
inspected  by  creditors  and  contributories,  in  conformity  with  the  order  of  the 
court,  but  not  further  or  otherwise. 

Debts  of  all  descriptions  to  be  proved.  200.  In  the  event  of  any  company  being 
wound  up  under  this  Act,  all  debts  payable  on  a  contingency,  and  all  claims  against 
the  company,  present  or  future,  certain  or  contingent,  ascertained  or  sounding 
only  in  damages,  shall  be  admissible  to  proof  against  the  company,  a  just  estimate 
being  made,  so  far  as  is  possible,  of  the  value  of  all  such  debts  or  claims  as  may 
be  subject  to  any  contingency  or  sound  only  in  damages,  or  for  some  other  reason 
do  not  bear  a  certain  value. 

Proof  or  claim.  201.  In  the  proof  or  claim,  of  debts  against  any  company,  or 
in  the  payment  of  debts  by  the  liquidator  of  any  company  in  course  of  being  wound 
up  under  this  Act,  the  principles  regulating  the  proof,  claim,  and  payment  of  debts 
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in  case  of  the  judicial  insolvency  of  any  individual  shall,  save  where  it  is  herein 
otherwise  provided,  be  followed  and  observed,  so  far  as  may  be. 

Power  to  compromise.  A.  With  creditors.  202.  The  liquidators  may,  with  the 
sanction  of  the  court,  where  the  company  is  being  wound  up  by  the  court,  and  with 
the  sanction  of  an  extraordiuary  resolution  of  the  company  where  the  company 
is  being  wound  up  altogether  voluntarily,  pay  any  classes  of  creditors  in  full,  or 
make  such  compromise  or  other  arrangement  as  the  Uquidators  may  deem  expedient 
with  creditors  or  persons  claiming  to  be  creditors,  or  persons  having  or  alleging 
themselves  to  have  any  claim,  present  or  future,  certain  or  contingent,  ascertained 
or  sounding  only  in  damages  against  the  company,  or  whereby  the  company  may 
be  rendered  liable. 

B.  With  debtors.  203.  The  liquidators  may,  with  the  sanction  of  the  court, 
where  the  company  is  being  wound  up  by  the  court,  and  with  the  sanction  of  an 
extraordinary  resolution  of  the  company  where  the  company  is  being  wound  up 
altogether  voluntarily,  compromise  aU  calls  and  liabilities  to  calls,  debts,  and  liabi- 
lities capable  of  resulting  in  debts,  and  aU  claims,  whether  present  or  future,  certain 
or  contingent,  ascertained  or  sounding  only  in  damages,  subsisting  or  supposed  to 
subsist  between  the  company  and  any  contributory  or  alleged  contributory,  or  other 
debtor  or  person  apprehending  liability  to  the  company,  and  all  questions  in  any 
way  relating  to  or  affecting  the  assets  of  the  company  or  the  winding-up  of  the 
company,  upon  the  receipt  of  such  sums,  payable  at  such  times,  and  generally 
upon  such  terms  as  may  be  agreed  upon,  with  power  for  the  liquidators  to  take  any 
security  for  the  discharge  of  such  debts  or  liabilities,  and  to  give  complete  discharges 
in  respect  of  all  or  any  of  such  calls,  debts,  or  liabilities. 

Court  may  order  meeting  of  creditors  to  consider  compromise.  204.  Where  any 
compromise  or  arrangement  shall  be  proposed  between  a  company  which  is  at  the 
time  of  the  passing  of  this  Act  or  afterwards  in  the  course  of  being  wound  up  volun- 
tarily, and  the  creditors  of  such  company  or  any  class  of  such  creditors,  it  shall 
be  lawful  for  the  court  in  addition  to  any  other  of  its  powers  on  the  application  in 
a  summary  way  of  any  creditor  or  the  liquidator  to  order  that  a  meeting  of  such 
creditors  or  class  of  creditors  shall  be  summoned  in  such  manner  as  the  court  shall 
direct,  and  if  a  majority  in  number  representing  three-fourths  in  value  of  such  credi- 
tors or  class  of  creditors,  present  either  in  person  or  by  proxy  at  such  meeting  shall 
agree  to  any  arrangement  or  compromise,  such  arrangement  or  compromise  shall,  if 
sanctioned  by  an  order  of  the  court,  be  binding  on  all  such  creditors  or  class  of 
creditors,  as  the  case  may  be,  and  also  on  the  liquidator  and  contributories  of 
the  said  company. 

Shares,  etc.,  as  a  consideration  for  sale  of  property  to  Company.  205.  Where 
any  company  is  proposed  to  be  or  is  in  the  course  of  being  wound  up  voluntarily,  and 
the  whole  or  a  portion  of  its  business  or  property  is  proposed  to  be  transferred  or 
sold  to  another  company,  the  liquidators  of  the  first  mentioned  company  may,  with 
the  sanction  of  a  special  resolution  of  the  company  by  whom  they  were  appointed, 
conferring  either  a  general  authority  on  the  liquidators  or  an  authority  in  respect 
of  any  particular  arrangement,  receive  in  compensation,  or  part  compensation, 
for  such  transfer  or  sale,  shares,  policies  or  other  like  interests  in  such  other  com- 
pany, for  the  purpose  of  distribution  amongst  the  members  of  the  company  being 
wound  up,  or  may  enter  into  any  other  arrangement  whereby  the  members  of  the 
company  being  wound  up  may,  in  lieu  of  receiving  cash,  shares,  policies  or  other 
like  interests,  or  in  addition  thereto,  participate  in  the  profits  of  or  receive  any  other 
benefit  from  the  purchasing  company;  and  any  sale  made  or  arrangement  entered 
into  by  the  liquidators  in  pursuance  of  this  section  shall  be  binding  on  the  members 
of  the  company  being  wound  up;  subject  to  this  proviso,  that  if  any  member  of  the 
company  being  wound  up  who  has  not  voted  in  favour  of  the  special  resolution 
passed  by  the  company  of  which  he  is  a  member  at  either  of  the  meetings  held  for 
passing  the  same  expresses  his  dissent  from  any  such  special  resolution  in  writing, 
addressed  to  the  liquidators  or  one  of  them,  and  left  at  the  registered  office  of  the 
company  not  later  than  twenty-one  days  after  the  date  of  the  meeting  at  which 
such  special  resolution  was  passed,  such  dissentient  member  may  require  the  liqui- 
dators to  do  one  of  the  following  things  as  the  liquidators  may  prefer;  that  is  to 
say,  either  to  abstain  from  carrying  such  resolution  into  effect,  or  to  purchase  the 
interest  held  by  such  dissentient  member  at  a  price  to  be  determined  in  manner 
hereinafter  mentioned,  such  purchase  money  to  be  paid  before  the  company  is  dis- 
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solved,  and  to  be  raised  by  the  liquidators  in  such  manner  as  may  be  determined 
by  special  resolution :  no  special  resolution  shall  be  deemed  invalid  for  the  purposes 
of  this  section  by  reason  that  it  is  passed  antecedently  to  or  concurrently  with  any 
resolution  for  winding-up  the  company,  or  for  appointing  liquidators;  but  if  an 
order  be  made  within  a  year  for  winding-up  the  company  by  the  court,  such 
resolution  shall  not  be  of  any  validity  unless  it  is  sanctioned  by  the  court. 

Mode  of  determining  price.  206.  The  price  to  be  paid  for  the  purchase  of  the 
interest  of  any  dissentient  member  may  be  determined  by  agreement,  but  if  the 
parties  dispute  about  the  same,  such  dispute  shall  be  settled  by  arbitration. 

Certain  attachments,  etc.,  to  be  void.  207.  Where  any  company  is  being  wound 
up  by  the  court  any  attachment,  sequestration,  distress  or  execution  put  in  force 
against  the  estate  or  effects  of  the  company  after  the  commencement  of  the  winding- 
up  shaU  be  void  to  aU  intents. 

Undue  preference.  208.  Any  alienation,  transfer,  cession,  delivery,  mortgage 
or  pledge  of  any  goods  and  effects,  movable  or  immovable,  personal  or  real,  and 
any  payment  of  money,  which  would,'  if  made  or  done  by  or  against  any  private 
person,  in  the  event  of  his  insolvency,  be  deemed  to  have  been  made  or  done  by 
way  of  undue  preference,  under  and  by  virtue  of  Ordinance  No.  6  of  1843,  shaU, 
if  made  or  done  by  or  against  any  company,  be  deemed,  in  the  event  of  such  com- 
pany being  wound  up  imder  this  Act,  to  have  been  made  or  done  by  way  of  undue 
preference  of  the  creditors  of  such  company,  and  shall  be  invalid  accordingly;  and 
for  the  purpose  of  this  section,  the  presentation  of  a  petition  for  winding-up  a  com- 
pany shall  be  deemed  to  correspond  with  the  order  for  the  sequestration  of  the  estate 
of  a  private  person  according  to  law.  And  any  conveyance  or  assignment  made 
by  any  company  of  all  its  estate  and  effects  to  trustees  for  the  benefit  of  its  credi- 
tors shall  be  void  to  aU  intents. 

Power  of  court  to  assess  damages  against  delinquents.  209.  Where,  in  the  course 
of  the  winding-up  of  any  company  under  this  Act,  it  appears  that  any  person  who 
has  taken  part  in  the  formation  or  promotion  of  the  company,  or  any  past  or  pre- 
sent director,  manager,  official  or  other  liquidator,  or  any  officer  of  such  company,  has 
misapplied  or  retained  in  his  own  hands  or  become  liable  or  accountable  for  any 
moneys  or  property  of  the  company,  or  been  guUty  of  any  misfeasance  or  breach  of 
trust  in  relation  to  the  company,  the  court  may,  on  the  application  of  any  liquidator 
or  of  any  creditor  or  contributory  of  the  company,  notwithstanding  that  the  offence 
is  one  for  which  the  offender  is  criminally  responsible,  examine  into  the  conduct  of 
such  promoter,  director,  manager,  liquidator,  or  other  officer,  and  compel  him  to 
repay  any  moneys  or  restore  any  property  so  misapplied  or  retained,  or  for  which 
he  has  become  liable  or  accountable,  together  with  interest  after  such  rate  as  the 
court  thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  company 
by  way  of  compensation  in  respect  of  such  misapplication,  retainer,  misfeasance, 
or  breach  of  trust,  as  the  court  thinks  just. 

Penalty  on  falsification  of  books.  210.  If  any  director,  officer,  or  contributory 
of  any  company  wound  up  or  in  course  of  being  wound  up  under  this  Act  destroys, 
mutilates,  alters  or  falsifies  any  books,  papers,  writings,  or  securities,  or  makes 
or  is  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  register,  book  of 
account,  or  other  document  belonging  to  the  company,  with  intent  to  defraud  or 
deceive  any  person,  every  person  so  offending  shall  upon  being  convicted  be  liable 
to  imprisonment  for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

Prosecution  of  delinquent  directors,  etc.,  in  the  case  of  winding-up  by  court. 

211.  Where  any  order  is  made  for  winding-up  a  company  by  the  court,  if  it  appear 
in  the  course  of  such  winding-up  that  any  past  or  present  director,  manager,  officer 
or  member  of  such  company  has  been  guilty  of  any  offence  in  relation  to  the  com- 
pany for  which  he  is  criminally  responsible,  the  court  may,  on  the  application  of 
any  person  interested  in  such  winding-up,  or  of  its  own  motion,  direct  the  official 
liquidator  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such  offence, 
and  may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the  company. 

Prosecution  of  delinquent  directors,  etc.,   in   case   of  voluntary  winding-up. 

212.  Where  a  company  is  being  wound  up  altogether  voluntarily,  if  it  appear  to 
the  liquidators  conducting  such  winding-up  that  any  past  or  present  director,  manager, 
officer,  or  member  of  such  company  has  been  guilty  of  any  offence  in  relation  to 
the  company  for  which  he  is  criminally  responsible,  it  shall  be  the  duty  of  the  liqui- 
dators, with  the  previous  sanction  of  the  court,  to  prosecute  such  offender,  and 
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all  expenses  properly  incurred  by  them  in  such  prosecution  shall  be  payable  out 
of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 

Penalty  for  perjury.  213.  If  any  person,  upon  any  examination  upon  oath  or 
affirmation  authorised  under  this  Act,  or  in  any  affidavit,  deposition,  or  solemn 
affirmation  in  or  about  the  winding-up  of  any  company  under  this  Act,  or  other- 
wise in  or  about  any  matter  arising  under  this  Act,  wilfully  and  corruptly  gives 
false  evidence,  he  shall,  upon  conviction,  be  liable  to  the  penalties  of  wilful 
perjury. 

Court  may  order  meetings  to  be  held.  214.  In  the  course  of  any  winding-up 
by  the  court  under  this  Act,  the  court  may  direct  that  meetings  shall  be  held,  either 
of  the  creditors  or  contributories,  or  of  both,  and  may  direct  that  votes  shall  be 
taken  either  in  person  or  by  proxy,  or  in  both  ways,  and  may  order  that  the  majo- 
rity be  estimated  either  by  number  or  value,  or  by  both;  and  may  generally  direct 
what  shall  be  submitted  to  any  such  meeting,  and  how  the  proceedings  thereof 
shall  be  carried  on,  and  who  shall  preside  thereat;  but  shall  not  be  bound  by  any 
such  resolution  of  any  such  meeting. 

Power  of  Court  to  make  Rules. 
215.  The  judges  of  the  Supreme  Court  may  as  often  as  circumstances  require 
make  such  rules  concerning  the  mode  of  proceeding  to  be  had  for  the  winding-up 
of  a  company,  as  may  from  time  to  time  seem  necessary,  and  may  provide  by  such 
rules  for  the  performance  of  such  functions  of  the  court,  and  the  exercise  of  the  juris- 
diction of  the  court  in  such  cases,  and  for  such  purposes  under  this  Act  by  the  Court 
in  chambers  or  by  a  judge  in  chambers  as  to  such  judges  shall  seem  just  and  con- 
venient. 

Part  VI.    Application  of  Act  to  Unregistered  Companies. 

Winding-up.  216.  Subject  to  what  is  hereinafter  mentioned,  any  partnership 
or  association  consisting  of  more  than  seven  members,  and  not  registered  under 
this  or  a  preceding  Act,  and  hereinafter  included  under  the  term  unregistered  com- 
pany, may  be  wound  up  under  this  Act,  and  all  the  provisions  of  this  Act  with  re- 
spect to  winding-up  shall  apply  to  such  company,  with  the  following  exceptions 
and  additions:  1.  The  principal  place  of  business  of  an  unregistered  company  shall 
for  all  the  purposes  of  the  winding-up  of  such  company  be  deemed  to  be  the  registered 
office  of  the  company;  2.  No  unregistered  company  shall  be  wound  up  under  this 
Act  voluntarily;  3.  The  circumstances  under  which  an  unregistered  company  may 
be  wound  up  are  as  follows  (that  is  to  say),  a)  When  the  company  has  ceased  to 
carry  on  business,  or  is  carrying  on  business  only  for  the  purpose  of  winding-up 
its  affairs;  b)  When  the  company  is  unable  to  pay  its  debts;  c)  When  the  court 
is  of  opinion  that  it  is  just  and  equitable  that  the  company  should  be  wound  up. 
4.  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  un- 
able to  pay  its  debts :  a)  Whenever  any  person  shall  have  obtained  any  judgment, 
decree  or  order  of  any  court  of  competent  jurisdiction  for  the  payment  of  money 
against  the  company,  or  any  person  representing  the  company,  and  such  judgment, 
decree  or  order  shall  remain  unpaid  or  unsecured  for  a  space  of  thirty  days  without 
the  consent  of  the  creditor;  b)  When  any  action,  suit  or  other  proceeding  has  been 
instituted  against  any  member  of  the  company  for  any  debt  or  demand  due,  or  claim- 
ed to  be  due,  from  the  company,  or  from  him  in  his  character  of  member  of  the 
company,  and  notice  in  writing  of  the  institution  of  such  action,  suit  or  other  legal 
proceeding  having  been  served  upon  the  company  by  leaving  the  same  at  the  prin- 
cipal place  of  business  of  the  company,  or  by  delivering  it  to  the  secretary,  or  some 
director,  manager,  or  principal  officer  of  the  company,  or  by  otherwise  serving 
the  same  in  such  manner  as  the  court  may  approve  or  direct,  the  company  has  not 
within  ten  days  after  service  of  such  notice  paid,  secured  or  compounded  for  such 
debt  or  demand,  or  procured  such  action,  suit  or  other  legal  proceeding  to  be  stayed, 
or  indemnified  the  defendant  to  his  reasonable  satisfaction  against  such  action, 
suit  or  other  legal  proceeding,  and  against  all  costs,  damages  and  expenses  to  be 
mcurred  by  him  by  reason  of  the  same;  c)  When  execution  or  other  process  issued 
on  a  judgment,  decree  or  order  obtained  in  any  court  in  favour  of  any  creditor  in 
any  proceeding  instituted  by  such  creditor  against  the  company,  or  against  any 
member  thereof  as  such,  or  against  any  person  authorised  to  be  sued  as  nominal 
defendant  on  behalf  of  the  company,  is  returned  unsatisfied;   d)  When  it  is  other- 
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wise  proved  to  the  satisfaction  of  the  court  that  the  company  is  unable  to  pay- 
its  debts. 

Who  deemed  Contributory.  217.  In  the  event  of  an  unregistered  company 
being  wound  up  every  person  shall  be  deemed  to  be  a  contributory  who  is  liable 
at  law  to  pay  or  contribute  to  the  payment  of  any  debt  or  liabUity  of  the  company, 
or  to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights 
of  the  members  amongst  themselves,  or  to  pay  or  contribute  to  the  payment  of  the 
costs,  charges  and  expenses  of  winding-up  the  company,  and  every  such  contri- 
butory shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course  of 
the  winding-up  all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid ; 
but  in  the  event  of  the  death  or  insolvency  of  any  contributory,  the  provisions 
hereinbefore  contained  with  respect  to  the  personal  representatives,  heirs,  and 
legatees  of  a  deceased  contributory,  and  to  the  trustees  of  an  insolvent  contributory, 
shall  apply. 

Power  of  court  to  restrain  further  proceedings.  218.  The  court  may,  at  any 
time  after  the  presentation  of  a  petition  for  winding-up  an  unregistered  company, 
and  before  making  an  order  for  winding-up  the  company,  upon  the  application  of 
any  creditor  of  the  company,  restrain  further  proceedings  in  any  action,  suit,  or 
proceeding  against  any  contributory  of  the  company,  or  against  the  company  as 
hereinbefore  provided,  upon  such  terms  as  the  court  thinks  fit. 

Effect  of  order  for  winding-up.  219.  Where  an  order  has  been  made  for  winding- 
up  an  unregistered  company,  in  addition  to  the  provisions  hereinbefore  contained 
in  the  case  of  companies  formed  under  this  Act,  it  is  hereby  further  provided  that 
no  suit,  action  or  other  legal  proceeding  shall  be  commenced  or  proceeded  with 
against  any  contributory  of  the  company  in  respect  of  any  debt  of  the  company, 
except  with  the  leave  of  the  court,  and  subject  to  such  terms  as  the  court  may  impose. 

Nameless  Company.  220.  If  any  unregistered  company  has  no  power  to  sue 
and  be  sued, in  a  common  name,  or  if  for  any  reason  it  appears  expedient,  the  court 
may  by  the  order  made  for  winding-up  such  company,  or  by  any  subsequent  order, 
direct  that  all  such  property,  movable  and  immovable,  including  all  interest,  claims, 
and  rights  into  and  out  of  property,  and  including  things  in  action,  as  may  belong 
to  or  be  vested  in  the  company,  or  to  or  in  any  person  or  persons  on  trust  for  or 
on  behalf  of  the  company,  or  any  part  of  such  property,  is  to  vest  in  the  official 
hquidator  or  official  liquidators  by  his  or  their  official  name  or  names,  and  there- 
upon the  same  or  such  part  thereof  as  may  be  specified  in  the  order  shall  vest  accor- 
dingly, and  the  official  liquidator  or  official  liquidators  may,  in  his  or  their  official 
name  or  names,  or  in  such  name  or  names  and  after  giving  such  indemnity  as  the 
court  directs,  bring  or  defend  any  actions,  suits,  or  other  legal  proceeding  relating 
to  any  property  vested  in  him  or  them,  or  any  actions,  suits,  or  other  legal  procee- 
dings necessary  to  be  brought  or  defended  for  the  purposes  of  effectually  windiag-up 
the  company  and  recovering  the  property  thereof. 

Provisions  in  this  part  of  Act  cumulative.  221.  The  provisions  made  by  this 
part  of  the  Act  with  respect  to  unregistered  companies  shall  be  deemed  to  be  made 
in  addition  to  and  not  in  restriction  of  any  provisions  hereinbefore  contained  in  res- 
pect to  winding-up  companies  by  the  court,  and  the  court  or  official  liquidator 
may,  in  addition  to  anything  contained  in  this  part  of  the  Act,  exercise  any  powers 
or  do  any  act  in  the  case  of  unregistered  companies  which  might  be  exercised  or 
done  by  it  or  him  in  winding-up  companies  under  Part  V  of  this  Act. 

Part  VII.    Miscellaneous  Provisions. 

Application  of  Act  where  inconsistent  with  "Bank  Act,  1891,"  and  "Life  Assur- 
ance Act,  1891."  222.  In  the  case  of  any  company  subject  to  this  Act  and  formed 
for  the  purpose  of  carrjring  on  the  business  of  banking  or  the  business  of  life  assur- 
ance, the  provisions  of  this  Act  shall  not  apply  in  any  case  in  which  they  would  be 
inconsistent  with  the  provisions  of  The  Bank  or  Life  Assurance  Acts  as  the  case 
may  be. 

Wages  of  servants  of  company.  224  and  226.  Notwithstanding  anything  herein- 
before contained  the  liquidators  of  any  company  shall  pay  in  full  out  of  such  assets 
as  come  to  their  hands  arrears  of  salary  or  wages  due  to  any  servant  of  such  com- 
pany for  a  period  not  exceeding  six  months  preceding  the  winding-up  of  such 
company. 

B  5 
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225.  These  debts  shall  rank  equally  among  themselves  and  shall  be  paid  in  full 
unless  the  assets  of  the  company  are  insufficient  to  meet  them,  in  which  case  they 
shall  abate  in  equal  proportions  between  themselves. 


Second  Schedule. 
Table  of  Fees  to  be  Paid  to  the  Registrar  upon  the  ReglstratJon  ot  Companies  under  this  act. 

£.  B.  d. 

For  registration  of  a  company  whose  nominal  capital  does  not  exceed  £  2,000,  a  fee  of    2    0    0 
For  registration  of  a  company  whose  nominal  capital  exceeds  £2,000,  the  above  fee  of  £2, 
with  the  following  additional  fees  regulated  according  to  the  amount  of  nominal  capital ; 
(that  is  to  say): 
For  every  £  1,000  of  nominal  capital,  or  part  of  £  1,000,  after  the  first  £  2,000, 

up  to  £  5,000  10    0 

For  every  £  1,000  of  nominal  capitel,  or  part  of  £  1,000,  after  the  first  £  5,000, 

up  to  £  100,000  0    5    0 

For  every  £  1,000  of  nominal  capital,  or  part  of  £  1,000,  after  the  first  £  100,000    0    10 
For  registration  of  any  increase  of  capital  made  after  the  first  registration  of  the  company,  the 
same  fees  per  £  1000,  or  part  of  a  £  1000,  as  would  have  been  payable  if  such  increased  capital 
had  formed  part  of  the  original  capital  at  the  time  of  registration. 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal  capital,  on  registration 
or  afterwards,  any  greater  amount  of  fees  than  £  60,  taking  into  account  in  the  case  of  fees 
payable  on  an  increase  of  capital  after  registration  the  fees  paid  on  registration. 
For  registration  of  any  existing  company,  except  such  companies  as  are  by  this  Act  exempted 
from  payment  of  fees  in  respect  of  registration  under  this  Act,  the  same  fee  as  is  charged 
for  registering  a  new  company. 

Such  other  fees  in  respect  of  any  services  to  be  performed  by  the  Begistrar  under  this  Act 
as  the  Governor  may  from  time  to  time  appoint,  and  all  such  fees  shall  be  payable  in  stamps. 


Third  Schedule. 
Table  A.    Regulations  for  Management  of  a  Company  limited  by  Shares. 

Shares. 

1.  If  several  persons  are  registered  as  joint  holders  of  any  share,  any  one  of  such  persons 
may  give  effectual  receipts  for  any  dividend  payable  in  respect  of  such  share. 

2.  Every  member  shaU,  on  payment  of  one  shilling,  or  such  less  sum  as  the  company  in 
general  meeting  may  prescribe,  be  entitled  to  a  certificate,  under  the  common  seal  of  the  com- 
pany, specifying  the  share  or  shares  held  by  him,  and  the  amount  paid  up  thereon. 

3.  If  such  certificate  is  worn  out  or  is  proved  to  the  satisfaction  of  the  directors  to  have 
been  lost,  it  may  be  renewed,  on  payment  of  one  shilling,  or  such  less  sum  as  the  company  in 
general  meeting  may  prescribe. 

Calls  on  Shares. 

4.  The  directors  may,  from  time  to  time,  make  such  calls  upon  the  members  in  respect 
of  aU  monies  unpaid  on  their  shares  as  they  think  fit,  provided  that  twenty-one  days'  notice 
at  least  is  given  of  each  caU;  and  each  member  shall  be  liable  to  pay  the  amount  of  calls  so  made 
to  the  persons  and  at  the  times  and  places  appointed  by  the  directors. 

5.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution  of  the  direc- 
tors authorising  such  call  was  passed. 

6.  If  the  call  payable  in  respect  of  any  share  is  not  paid  before  or  on  the  day  appointed  for 
payment  thereof,  the  holder  for  the  time  being  of  such  share  shall  be  liable  to  pay  interest  for 
the  same  at  the  rate  of  five  pounds  per  cent,  per  annum  from  the  day  appointed  for  the  pajmient 
thereof  to  the  time  of  the  actual  payment. 

7.  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to  advance  the  same 
aU  or  any  part  of  the  monies  due  upon  the  shares  held  by  him  beyond  the  sums  actually  called 
for;  and  upon  the  monies  so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time  exceeds 
the  amount  of  the  calls  then  made  upon  the  shares  in  respect  of  which  such  advance  has  been 
made,  the  company  may  pay  interest  at  such  rate  as  the  member  pajring  such  sum  in  advance 
and  the  directors  agree  upon. 

Transfers  of  Shares. 

8.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed  both  by 
the  transferor  and  transferee,  and  the  transferor  shall  be  deemed  to  remain  a  holder  of  such 
share  until  the  name  of  the  transferee  is  entered  in  the  register  book  in  respect  thereof. 

9.  Shares  in  the  company  shall  be  transferred  in  the  foUovring  or  some  other  analagous 
form:  —  I,  A.  B.,  of  ,  hereby  transfer  to  C.  D.  the  share  (or  shares),  numbered  ,  standing 
in  my  name  in  the  books  of  the  company,  to  hold  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  subject  to  the  several  conditions  on  which  I  held  the  same  at  the 
time  of  the  execution  hereof;  the  day  of  .    (Signed.) 
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10.  The  company  may  decline  to  register  any  transfer  of  shares  made  by  a  member  who 
is  indebted  to  them. 

11.  The  transfer  books  shall  be  closed  during  the  fourteen  days  immediately  preceding 
the  ordinary  general  meeting  in  each  year. 

Transmission  of  Shares. 

12.  The  executors  or  administrators  of  a  deceased  member  shall  be  the  only  persons  re- 
cognised by  the  company  as  having  any  title  to  his  share. 

13.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death  or  insolvency 
of  any  member,  or  in  consequence  of  the  marriage  of  any  female  member,  may  be  registered  as 
a  member  upon  such  evidence  being  produced  as  may  from  time  to  time  be  required  by  the 
company. 

14.  Any  person  who  has  become  entitled  to  a  share  in  consequence  of  the  death  or  insol- 
vency of  any  member,  or  in  consequence  of  the  marriage  of  any  female  member,  may,  instead 
of  being  registered  himself,  elect  to  have  some  person,  to  be  named  by  him,  registered  as  a  trans- 
feree of  such  share. 

15.  The  person  so  becoming  entitled  shall  testify  such  election  by  executing  to  his  nominee 
an  instrument  of  transfer  of  such  share. 

16.  The  instrument  of  transfer  shall  be  presented  to  the  company,  accompanied  with  such 
evidence  as  the  directors  may  require  to  prove  the  title  of  the  transferor,  and  thereupon  the  com- 
pany shall  register  the  transferee  as  a  member. 

Forfeiture  of  Shares. 

17.  If  any  member  fails  to  pay  any  call  on  the  day  appointed  for  payment  thereof,  the 
directors  may,  at  any  time  thereafter,  during  such  time  as  the  oaU  remains  unpaid,  serve  a  notice 
on  liiTTi  requiring  Viirn  to  pay  such  caU,  together  with  interest  and  any  expenses  that  may  have 
accrued  by  reason  of  such  non-payment. 

18.  The  notice  shall  name  a  further  day,  on  or  before  which  such  call,  and  all  interest  and 
expenses  that  have  accrued  by  reason  of  such  non-pajrment,  are  to  be  paid.  It  shall  also  name 
the  place  where  payment  is  to  be  made  (the  place  so  named  being  either  the  registered  office 
of  the  company  or  some  other  place  at  which  calls  of  the  company  are  usually  made  payable). 
The  notice  shall  also  state  that,  in  the  event  of  non-payment  at  or  before  the  time  and  at  the 
place  appointed,  the  shares  in  respect  of  which  such  call  was  made  wiU  be  liable  to  be  forfeited. 

19.  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  comphed  with,  any  share 
in  respect  of  which  such  notice  has  been  given  may,  at  any  time  thereafter,  before  payment 
of  all  calls,  interest,  and  expenses  due  in  respect  thereof  has  been  made,  be  forfeited,  by  a  reso- 
lution of  the  directors  of  that  effect. 

20.  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company,  and  may 
be  disposed  of  in  such  manner  as  the  company  in  general  meeting  thinks  fit. 

21.  Any  member  whose  shares  have  been  forfeited  shall  notwithstanding  be  liable  to  pay 
to  the  company  aU  calls  owing  upon  such  shares  at  the  time  of  the  forfeiture. 

22.  A  declaration  in  writing,  that  the  call  in  respect  of  a  share  was  made  and  notice  thereof 
given,  and  that  default  in  payment  of  the  caU  was  made,  and  that  the  forfeiture  of  the  share 
was  made  by  a  resolution  of  the  directors  to  that  effect,  shall  be  sufficient  evidence  of  the  facts 
therein  stated,  as  against  all  persons  entitled  to  such  share,  and  such  declaration  and  the  receipt 
of  the  company  for  the  price  of  such  share  shall  constitute  a  good  title  to  such  share,  and  a  certi- 
ficate of  proprietorship  shall  be  delivered  to  a  purchaser,  and  thereupon  he  shall  be  deemed 
the  holder  of  such  share  discharged  from  aU  calls  due  prior  to  such  purchase,  and  he  shall  not 
be  bound  to  see  to  the  application  of  the  purchase  money,  nor  shall  his  title  to  such  share  be 
affected  by  any  irregularity  in  the  proceedings  in  reference  to  such  sale. 

Conversion  of  Shires  into  Stock. 

23.  The  directors  may,  with  the  sanction  of  the  company  previously  given  in  general  meeting, 
convert  any  paid-up  shares  into  stock. 

24.  When  any  shares  have  been  converted  into  stock,  the  several  holders  of  such  stock 
may  thenceforth  transfer  their  respective  interests  therein,  or  any  part  of  such  interests,  in  the 
same  manner  and  subject  to  the  same  regulations  as  and  subject  to  which  any  shares  in  the  capital 
of  the  company  may  be  transferred,  or  as  near  thereto  as  circumstances  admit. 

25.  The,  several  holders  of  stock  shall  be  entitled  to  participate  in  the  dividends  and  pro- 
fits of  the  company  according  to  the  amount  of  their  respective  interests  in  such  stock;  and  such 
interests  shall,  in  proportion  to  the  amount  thereof,  confer  on  the  holders  thereof  respectively 
the  same  privileges  and  advantages  for  the  purpose  of  voting  at  meetings  of  the  company, 
and  for  other  purposes,  as  would  have  been  conferred  by  shares  of  equal  amount  in  the 
capital  of  the  company;  but  so  that  none  of  such  privileges  or  advantages,  except  the  participa- 
tion in  the  dividends  and  profits  of  the  company,  shall  be  conferred  by  any  such  aliquot  part 
of  consolidated  stock  as  would  not,  if  existing  in  shares,  have  conferred  such  privileges  or 
advantages. 

Increase  in  Capital. 

26.  The  directors  may,  with  the  sanction  of  a  special  resolution  of  the  company  previously 
given  in  general  meeting,  increase  its  capital  by  the  issue  of  new  shares,  such  aggregate  increase 
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to  be  of  such  amount,  and  to  be  divided  into  shares  of  such  respective  amounts,  as  the  company 
in  general  meeting  directs,  or,  if  no  direction  is  given,  as  the  directors  think  expedient. 

27.  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  as  part  of  the  ori- 
ginal capital,  and  shaU  be  subject  to  the  same  provisions  with  reference  to  the  payment  of  calls, 
and  the  forfeiture  of  shares  on  non-payment  of  calls,  or  otherwise,  as  if  it  had  been  part  of  the 
original  capital. 

Oeneral  Meetings. 

28.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than  six  months 
after  the  registration  of  the  company,  and  at  such  place,  as  the  directors  may  determine. 

29.  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may  be  prescribed 
by  the  company  in  general  meeting;  and  if  no  other  time  or  place  is  prescribed,  a  general  meeting 
shall  be  held  on  the  first  Monday  in  February  in  every  year,  at  such  place  as  may  be  determined 
by  the  directors. 

30.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings;  all  other 
general  meetings  shall  be  called  extraordinary. 

31.  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requisition  made 
in  writing  by  not  less  than  one-fifth  in  number  of  the  members  of  the  company,  convene  an 
extraordinary  general  meeting. 

32.  Any  requisition  made  by  the  members  shall  express  the  object  of  the  meeting  pro- 
posed to  be  called,  and  shall  be  left  at  the  registered  office  of  the  company. 

33.  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to  convene 
an  extraordinary  general  meeting.  If  they  do  not  proceed  to  convene  the  same  within  twenty- 
one  days  from  the  date  of  the  requisition,  the  requisitionists,  or  any  other  members  amounting 
to  the  required  number,  may  themselves  convene  an  extraordinary  general  meeting. 

Proceedings  at  General  Meetings. 

34.  Seven  days'  notice  at  the  least  specifjring  the  place,  the  day,  and  the  hour  of  meeting, 
and  in  case  of  special  business  the  general  nature  of  such  business,  shall  be  given  to  the  members 
in  manner  hereinafter  mentioned  or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the 
company  in  general  meeting;  but  the  non-receipt  of  such  notice  by  any  member  shall  not  in- 
vaUdate  the  proceedings  at  any  general  meeting. 

35.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  aU  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of  sanctioning  a  dividend 
and  the  consideration  of  the  accounts,  balance  sheets,  and  the  ordinary  report  of  the  directors. 

36.  No  business  shall  be  transacted  at  any  general  meeting,  except  the  declaration  of  a 
dividend,  unless  a  quorum  of  members  is  present  at  the  time  when  the  meeting  proceeds  to  business, 
and  such  quorum  shall  be  ascertained  as  follows;  that  is  to  say,  if  the  persons  who  have  taken 
shares  in  the  company  at  the  time  of  the  meeting  do  not  exceed  ten  in  number,  the  quorum 
shall  be  five;  if  they  exceed  ten  there  shall  be  added  to  the  above  quorum  one  for  every  five 
additional  members  up  to  fifty,  and  one  for  every  ten  additional  members  after  fifty,  with 
this  limitation,  that  no  quorum  shaU  in  any  case  exceed  twenty. 

37.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  present, 
the  meeting,  if  convened  upon  the  requisition  of  members,  shall  be  dissolved:  in  any  other  case, 
it  shall  stand  adjourned  to  the  same  day  in  the  next  week,  at  the  same  time  and  place,  and  if 
at  such  adjourned  meeting  a  quorum  is  not  present,  it  shall  be  adjourned  sine  die. 

38.  The  chairman  of  the  board  of  directors  shall  preside  as  chairman  at  every  general  meet- 
ing of  the  company. 

39.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within  fifteen  minutes 
after  the  time  appointed  for  holding  the  meeting,  the  members  present  shall  choose  some  one 
of  their  number  to  be  chairman. 

40.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting  from  time 
to  time  and  from  place  to  place,  but  no  business  shall  be  transacted  at  any  adjourned 
meeting  other  than  the  business  left  unfinished  at  the  meeting  from  which  the  adjournment 
took  place. 

41.  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  five  members,  a  decla- 
ration by  the  chairman  that  a  resolution  has  been  carried,  and  an  entry  to  that  effect  in  the 
book  of  proceedings  of  the  company  shall  be  sufficient  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

42.  If  a  poll  is  demanded  by  five  or  more  members  it  shall  be  taken  in  such  manner  as  the 
chauman  directs,  and  the  result  of  such  poll  shall  be  deemed  to  be  the  resolution  of  the  company 
in  general  meeting.  In  the  case  of  an  equaUty  of  votes  at  any  general  meeting  the  chairman 
shall  be  entitled  to  a  second  or  casting  vote. 

Votes  of  Members. 

43.  Every  member  shall  have  one  vote  for  every  share  up  to  ten:  he  shall  have  an  ad- 
ditional vote  for  every  five  shares  beyond  the  first  ten  shares  up  to  one  hundred,  and  an  additional 
vote  for  every  ten  shares  beyond  the  first  hundred  shares. 

44.  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  curator  bonis,  or  other  legal 
curator. 
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45.  If  two  or  more  persons  are  jointly  entitled  to  a  share  or  shares,  the  member  whose 
name  stands  first  in  the  register  of  members  as  one  of  the  holders  of  such  share  or  shares,  and 
no  other,  shall  be  entitled  to  vote  in  respect  of  the  same. 

46.  No  member  shall  be  entitled  to  vote  at  any  general  meeting  unless  all  calls  due  from 
him  have  been  paid,  and  no  member  shall  be  entitled  to  vote  in  respect  of  any  share  that  he  has 
acquired  by  transfer  at  any  meeting  held  after  the  expiration  of  three  months  from  the  registra- 
tion of  the  company,  unless  he  has  been  possessed  of  the  share  in  respect  of  which  he  claims 
to  vote  for  at  least  three  months  previously  to  the  time  of  holding  the  meeting  at  which  he  pro- 
poses to  vote. 

47.  Votes  may  be  given  either  personally  or  by  proxy. 

48.  The  instrument  appointing  a  proxy  shall  be  in  writing,  under  the  hand  of  the  appointer, 
or  if  such  appointer  is  a  corporation,  under  their  common  seal,  and  shall  be  attested  by  one  or 
more  witness  or  witnesses:  no  person  shall  be  appointed  a  proxy  who  is  not  a  member  of  the 
company. 

49.  The  instrument  appointing  a  proxy  shall  be  deposited  at  the  registered  office  of  the 
company  not  less  than  seventy- two  hours  before  the  time  for  holding  the  meeting  at  which  the 
person  named  in  such  instrument  proposes  to  vote,  but  no  instrument  appointing  a  proxy  shall 
be  valid  after  the  expiration  of  twelve  months  from  the  date  of  its  execution. 

50.  Any  instrument  appointing  a  proxy  shall  be  substantially  in  the  following  form: 

Company  Limited. 
I  of  being  a  member  of  the  Company  Limited,  and  en- 

titled to  vote  or  votes,  hereby  appoint  of 

as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  the  (ordinary  or  extraordinary,  as  the  case  may 
he)  general  meeting  of  the  company  to  be  held  on  the  day  of  ,  and  at  any 

adjournment  thereof  {or,  at  any  meeting  of  the  company  that  may  be  held  in  the  year). 
As  witness  my  hand,  this  day  of 

Signed  by  the  said  in  the  presence  of 

Directors. 

51.  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be  determined 
by  the  subscribers  of  the  memorandum  of  association. 

52.  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of  association  shall 
be  deemed  to  be  directors. 

53.  The  future  remuneration  of  the  directors,  and  their  remuneration  for  services  performed 
previously  to  the  first  general  meeting,  shaU  be  determined  by  the  company  in  general  meeting. 

Powers  of  Directors. 

54.  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may  pay  aU.  ex- 
penses inciirred  in  getting  up  and  registering  the  company,  and  may  exercise  all  such  powers 
of  the  company  as  are  not  by  the  foregoing  Act,  or  by  these  articles,  required  to  be  exercised 
by  the  company  in  general  meeting,  subject  nevertheless  to  any  regulations  of  these  articles, 
to  the  provisions  of  the  foregoing  Act,  and  to  such  regulations,  being  not  inconsistent  with  the 
aforesaid  regulations  or  provisions,  as  may  be  prescribed  by  the  company  in  general  meeting; 
but  no  regulation  made  by  the  company  in  general  meeting  shall  invalidate  any  prior  act  of  the 
directors  which  would  have  been  valid  if  such  regulation  had  not  been  made. 

55.  The  continiiing  directors  may  act  notwithstanding  any  vacancy  in  their  body. 

Disqualijicaiion  of  Directors. 

56.  The  office  of  director  shall  be  vacated:  —  If  he  holds  any  other  office  or  place  of  profit 
under  the  company;  If  he  becomes  insolvent  or  compounds  with  his  creditors;  If  he  is  concerned 
in  or  participates  in  the  profits  of  any  contract  with  the  company.  But  the  above  rules  shall 
be  subject  to  the  following  exceptions:  That  no  director  shall  vacate  his  office  by  reason  of  his 
being  a  member  of  any  company  which  has  entered  into  contracts  with  or  done  any  work  for  the 
company  of  which  he  is  director;  nevertheless  he  shall  not  vote  in  respect  of  such  contract  or 
work;  and  if  he  does  so  vote  his  vote  shall  not  be  coimted. 

Rotation  of  Directors. 

57.  At  the  first  ordinary  meeting  after  the  registration  of  the  company  the  whole  of  the 
directors  shall  retire  from  office;  and  at  the  first  ordinary  meeting  in  every  subsequent  year 
one-third  of  the  directors  for  the  time  being,  or  if  their  number  is  not  a  multiple  of  three,  then 
the  number  nearest  to  one-third,  shall  retire  from  office. 

58.  The  one-third  or  other  nearest  number  to  retire  during  the  first  and  second  years  en- 
suing the  first  ordinary  meeting  of  the  company  shall,  unless  the  directors  agree  among  them- 
selves, be  determined  by  ballot:  in  every  subsequent  year  the  one-third  or  other  nearest  number 
who  have  been  longest  in  office  shaU  retire. 

59.  A  retiring  director  shall  be  ehgible  for  re-election. 

60.  The  company  at  the  general  meeting  at  which  any  directors  retire  in  manner  afore- 
said shall  fill  up  the  vacated  offices  by  electing  a  like  number  of  persons. 

61.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place  the  places  of 
the  vacating  directors  are  not  filled  up,  the  meeting  shall  stand  adjourned  tiU  the  same  day 
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in  the  next  week,  at  the  same  time  and  place;  and  if  at  such  adjourned  meeting  the  places  of 
the  vacating  directors  are  not  filled  up,  the  vacating  directors,  or  such  of  them  as  have  not  had 
their  places  filled  up,  shall  continue  in  office  until  the  ordinary  meeting  in  the  next  year,  and 
so  on  from  time  to  time  until  their  places  are  filled  up. 

62.  The  company  may  from  time  to  time,  in  general  meeting,  increase  or  reduce  the  number 
of  directors,  and  may  also  determine  in  what  rotation  such  increased  or  reduced  number  is  to 

go  out  of  office.  I,    i.u    J- 

63.  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up  by  the  direc- 
tors, but  any  person  so  chosen  shall  retain  his  office  so  long  only  as  the  vacating  director  would 
have  retained  the  same  if  no  vacancy  had  occurred. 

64.  The  company,  in  general  meeting,  may,  by  a  special  resolution,  remove  any  director 
before  the  expiration  of  his  period  of  office,  and  may  by  an  ordinary  resolution  appoint  another 
person  in  his  stead:  the  person  so  appointed  shall  hold  office  during  such  time  only  as  the  direc- 
tor in  whose  place  he  is  appointed  would  have  held  the  same  if  he  had  not  been  removed. 

Proceedings  of  Directors. 

65.  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn,  and  otherwise 
regulate  their  meetings  as  they  think  fit,  and  determine  the  (quorum  necessary  for  the  transac- 
tion of  business;  questions  arising  at  any  meeting  shall  be  decided  by  a  majority  of  votes: 
in  case  of  an  equahty  of  votes  the  chairman  shall  have  a  second  or  casting  vote;  a  director  may 
at  any  time  summon  a  meeting  of  the  directors. 

66.  The  directors  may  elect  a  chairman  at  their  meetings,  and  determine  the  period  for 
which  he  is  to  hold  office;  but  if  no  such  chairman  is  elected,  or  if  at  any  meeting  the  chairman 
is  not  present  at  the  time  appointed  for  holding  the  same,  the  directors  present  shall  choose 
some  one  of  their  number  to  be  chairman  of  such  meeting. 

67.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such  member 
or  members  of  their  body  as  they  think  fit;  any  committee  so  formed  shall,  in  the  exercise  of  the 
powers  so  delegated,  conform  to  any  regulations  that  may  be  imposed  on  them  by  the  directors. 

68.  A  committee  may  elect  a  chairman  of  their  meetings;  it  no  such  chairman  is  elected, 
or  it  he  is  not  present  at  the  time  appointed  for  holding  the  same,  the  members  present  shall 
choose  one  of  their  number  to  be  chairman  of  such  meeting. 

69.  A  committee  may  meet  and  adjourn  as  they  think  proper;  questions  arising  at  any 
meeting  shall  be  determined  by  a  majority  of  votes  of  the  members  present;  and  in  case  of  an 
equahty  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

70.  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of  directors,  or  by 
any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disqualified,  be  as  valid  as  if  every  such  person  had  been  duly 
appointed  and  was  quaUfied  to  be  a  director. 

Dividends. 

71.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  declare  a  divi- 
dend to  be  paid  to  the  members  in  proportion  to  their  shares. 

72.  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the  business  of  the 
company. 

73.  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  the  profits 
of  the  company  such  sum  as  they  think  proper  as  a  reserved  fund  to  meet  contingencies,  or  for 
eqtializing  dividends,  or  for  repairing  or  maintaining  the  works  connected  with  the  business 
of  the  company,  or  any  part  thereof;  and  the  directors  may  invest  the  sum  so  set  apart  as  a  re- 
served fund  upon  such  securities  as  they  may  select. 

74.  The  directors  may  deduct  from  the  dividends  payable  to  any  member  all  such  sums 
of  money  as  may  be  due  from  him  to  the  company  on  account  of  calls  or  otherwise. 

75.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  to  each  member 
in  manner  hereinafter  mentioned,  and  all  dividends  unclaimed  for  three  years,  after  having  been 
declared,  may  be  forfeited  by  the  directors  for  the  benefit  of  the  company. 

76.  No  dividend  shall  bear  interest  as  against  the  company. 

Accounts. 

77.  The  directors  shall  cause  true  accounts  to  be  kept:  Of  the  stock  in  trade  of  the  company; 
Of  the  sums  of  money  received  and  expended  by  the  company,  and  the  matter  in  respect  of  which 
such  receipt  and  expenditure  takes  place ;  and  Of  the  credits  and  liabilities  of  the  company.  The 
books  of  account  shall  be  kept  at  the  registered  office  of  the  company,  and,  subject  to  any  rea- 
sonable restrictions  as  to  the  time  and  manner  of  inspecting  the  same  that  may  be  imposed 
by  the  company  in  general  meeting,  shall  be  open  to  the  inspection  of  the  members  during  the 
hours  of  business. 

[  78.  Once  at  least  in  every  year  the  directors  shall  lay  before  the  company  in  general  meeting 
aj'statement  of  the  income  and  expenditure  for  the  past  year,  made  up  to  a  date  not  more  than 
three  months  before  such  meeting. 

79.  The  statement  so  made  shall  show,  arranged  under  the  most  convenient  heads,  the 
amount  of  gross  income,  distinguishing  the  several  sources  from  which  it  has  been  derived,  and 
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tihe  amount  of  gross  expenditure,  distinguishing  the  expense  of  the  establishment,  salaries,  and 
cthei  like  matters:  every  item  of  expenditure  fairly  chargeable  against  the  year's  in  oome  shall 
be  brought  into  account,  so  that  a  just  balance  of  profit  and  loss  may  be  laid  before  the  meeting; 
and  in  cases  where  any  item  of  expenditure  -which  may  in  fairness  be  distributed  over  several 
years  has  been  incurred  in  any  one  year,  the  whole  amount  of  such  item  shall  be  stated,  with 
the  addition  of  the  reasons  why  only  a  portion  of  such  expenditure  is  charged  against  the  income 
of  the  year. 

80.  A  balance-sheet  shall  be  made  out  in  every  year  and  laid  before  the  company  in  general 
meeting,  and  such  balance-sheet  shall  contain  »  summary  of  the  property  and  liabilities  of  the 
company,  arranged  under  the  heads  appearing  in  the  form  annexed  to  this  table,  or  as  near 
thereto  as  circumstances  admit. 

81.  A  printed  copy  of  such  balance-sheet  shall,  seven  days  previously  to  such  meetiug, 
be  served  on  every  member  in  the  manner  in  which  notices  are  hereinafter  directed  to  be  served. 

Audit. 

82.  Once  at  the  least  in  every  year  the  accounts  of  the  company  shall  be  examined,  and 
the  correctness  of  the  balance-sheet  ascertained,  by  one  or  more  auditor  or  auditors. 

83.  The  first  auditors  shall  be  appointed  by  the  directors;  subsequent  auditors  shall  be 
appointed  by  the  company  in  general  meeting. 

84.  If  one  auditor  only  is  appointed,  all  the  provisions  herein  contained  relating  to  auditors 
shall  apply  to  him. 

85.  The  auditors  may  be  members  of  the  company;  but  no  person  is  eligible  as  an  auditor 
who  is  interested  otherwise  than  as  a  member  in  any  transaction  of  the  company;  and  no  direc- 
tor or  other  officer  of  the  company  is  eligible  during  his  continuance  in  office. 

86.  The  election  of  auditors  shall  be  made  by  the  company  at  their  ordinary  meeting  in 
each  year. 

87.  The  remuneration  of  the  first  auditors  shall  be  fixed  by  the  directors;  that  of  subsequent 
auditors  shall  be  fixed  by  the  company  in  general  meeting. 

88.  Any  auditor  shall  be  re-eligible  on  Ms  quitting  office. 

89.  If  any  casual  vacancy  occurs  in  the  office  of  any  auditor  appointed  by  the  company, 
the  directors  shall  forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  supplying 
the  same. 

90.  If  no  election  of  auditors  is  made  in  manner  aforesaid  the  Governor  may,  on  the  appli- 
cation of  not  less  than  five  members  of  the  company,  appoint  an  auditor  for  the  current  year, 
and  fix  the  remuneration  to  be  paid  to  him  by  the  company  for  his  services. 

91.  Every  auditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it  shall  be  his 
duty  to  examine  the  same,  with  the  accounts  and  vouchers  relating  thereto. 

92.  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the  company,  and 
shall  at  aE  reasonable  times  have  access  to  the  books  and  accounts  of  the  company:  he  may 
at  the  expense  of  the  company  employ  accountants  or  other  persons  to  assist  him  in  investi- 
gating such  accounts,  and  he  may  in  relation  to  such  accounts  examine  the  directors  or  any 
other  officer  of  the  company. 

93.  The  auditors  shall  make  a  report  to  the  members  upon  the  balance-sheet  and  accounts, 
and  in  every  such  report  they  shall  state  whether  in  their  opinion,  the  balance-sheet  is  a  fuU 
and  fair  balance-sheet,  containing  the  particulars  required  by  these  regulations,  and  properly 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's  affairs,  and  in 
case  they  have  called  for  explanations  or  information  from  the  directors,  whether  such  expla- 
nations or  information  have  been  given  by  the  directors,  and  whether  they  have  been  satisfac- 
tory; and  such  report  shall  be  read,  together  with  the  report  of  the  directors,  at  the  ordinary 
meeting. 

Notices. 

94.  A  notice  may  be  served  by  the  company  upon  any  member  either  personally,  or  by 
sending  it  through  the  post  in  a  prepaid  letter  addressed  to  such  member  at  his  registered  place 
of  abode. 

95.  All  notices  directed  to  be  given  to  the  members  shall,  with  respect  to  any  share  to 
which  persons  are  jointly  entitled,  be  given  to  whichever  of  such  persons  is  named  first  in  the 
register  of  members;  and  notice  so  given  shall  be  sufficient  notice  to  all  the  holders  of  such  share. 

96.  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the  ordinary  course  of  the  post;  and  in  prov- 
ing such  service  it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notices  was  properly 
addressed  and  put  into  the  post-office. 
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Name 

ol 

Company. 


Business 
or 

Purpose. 


Head  Office. 


Total  amount  of 
Shares  or  Stock 
for  which  Share 
Warrants  are 
outstanding  at 
the  date  of  the 
return. 


Names  and  places  of 
abode  of  persons  to 
whom  Share  Warrants 
have  been  issued  since 
the  preceding  half- 
yearly  return. 


Distinctive  numbers  of 
Shares  or  Stock  in  re- 
spect of  which  Share 
Warrants  have  been 
issued  since  the  preced- 
ing half-yearly  return. 


Dates  of  the  issue 
of  the  several 
Share  Warrants. 


Total  amount  of  Share 
Warrants  which  have 
been  surrendered  since 
the  preceding  half- 
yearly  return. 


Names  and  abodes  of 
the  persons  who  have 
surrendered  Share  War- 
rants since  the  prece- 
ding half-yearly  return. 


Distinctive  numbers  of 
the  Shares  or  Stock  in 
respect  of  which  Share 
Warrants  have  been 
surrendered  since  the 
preceding  half-yearly 
return. 


Dates     of    the 

surrender  of  the 

several      Share 

Warrants. 


Fifth  Schedule. 
Form  A.    Memorandum  ot  Association  of  d  Limited  Company. 

1.  The  name  of  the  company  is  "The  Cape  Steam  Packet  Company,  Limited". 

2.  The  objects  for  which  the  company  is  established  are,  "the  conveyance  of  passengers 
and  goods  in  ships  or  boats  between  such  places  as  the  company  may  from  time  to  time  deter- 
mine, and  the  doing  all  such  other  things  as  are  incidental  or  conducive  to  the  attaiimient  of  the 
above  object." 

3.  The  liability  of  the  members  is  limited. 

4.  The  capital  of  the  company  is  two  hundred  thousand  pounds,  divided  into  one  thousand 
shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being 
formed  into  a  company,  in  pursuance  of  this  memorandum  of  association,  and  we  respectively 
agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names. 


Names,  Addresses  and  Descriptions  of  Subscribers. 

Number  of 
Shares  taken 

by  each 
Subscriber. 

1.  John  Jones  of .    , 

.  Merchant 

200 

2.  John  Smith  of 

25 

3.  Thomas  Green  of 

30 

4.  John  Thompson  of 

40 

6.  Caleb  White  of 

15 

5.  Andrew  Brown  of ...        ... 

5 

7.  Caesar  White  of 

10 

Total  Shares  taken 

325 

Dated  the  day  of  ,  19     . 

Witness  to  the  above  signatures, 
A.  B.,  No.  ,  Adderley-street,  Cape  Town. 
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Form  B.    Memorandum  and  Articles  ot  Association  ot  an  Unlimited  Company  having  a  Capital 

divided  into  Shares. 
Memorandum  of  Association. 

1,  The  name  of  the  company  is  "The  Patent  Stereotype  Company." 

2.  The  objects  for  which  the  company  is  established  are,  "the  working  of  a  patent  method 
of  founding  and  casting  stereotype  plates,  of  which  method  John  Smith,  of  Cape  Town,  is  the 
sole  patentee." 

We,  the  several  persons  whose  names  are  subscribed,  are  desirous  of  being  formed  into  a 
company,  in  pursuance  of  this  memorandum  of  association. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

1.  John  Jones  of Merchant. 

2.  John  Smith  of 

3.  Thomas  Green  of 

4.  John  Thompson  of 

6.  Caleb  White  of 

6.  Andrew  Brown  of 

7.  Abel  Brown  of 

Dated  day  of  ,  19     . 

Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Adderley-street,  Cape  Town. 

Articles  of  Association  to  accompany  the  preceding  Memorandum  of  Association. 
Capital  of  the  Company. 
The  capital  of  the  company  is  two  thousand  pounds,  divided  into  twenty  shares  of  one 
hundred  pounds  each. 

Application  of  Table  A. 
AH  the  articles  of  Table  A  shall  be  deemed  to  be  incorporated  with  these  articles,  and  to 
apply  to  the  company. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to  take  the  number 
of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names. 


Names,  Addresses  and  Descriptions  of  Subscribers. 

Number  of 
Shares  taken 

by 
SubscriberB. 

1.  John  Jones  of 

.   Merchant 

>» 
>t 
»» 

» 

1 

2.  John  Smith  of 

2 

2 

4.  John  Thompson  of 

5.  Caleb  White  of 

5 

4 

6.  Andrew  Brown  of 

7.  Abel  Brown  of 

3 
1 

Total  Shares  taken 

18 

Dated  the  day  of  ,  19     . 

Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Adderley-street,  Cape  Town. 


Form  C. 

(As  required  by  of  this  Act.) 

Summary  of  Capital  and  Shares  of  the  Company  made  v/p  to  the  day  of 

Nominal  Capital  £  divided  into  shares  of  £  each. 

Number  of  shares  taken  up  to  the  day  of 

There  has  been  called  up  on  each  share  £ 

Total  amount  of  calls  received  £ 

Total  amount  of  calls  unpaid  £ 

List  of  persons  holding  shares  in  the  Company  on  the  day  of 

and  of  persons  who  have  held  shares  therein  at  any  time  during  the  year  immediately  preceding 
the  said  day  of  ,  showing  their  names  and  addresses  and  an  account  of  the  shares 

BO  held. 
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a 

Names,  Addresses  and  Occupations. 

Account  of  Sliares. 

i 

h 

Surname. 

Christian 
name. 

Address. 

Occupation. 

Sliares  lield 
by  existing 

members 

on  the     day 

of 

Additional  shares 
held  by  existhig 
members  during 
preceding  year. 

Shares  held  by 

persons  no 
longer  members. 

Xumber. 

Date  of 
Transfer. 

Number. 

Date  of 
Transfer. 

a 

o 

1 

The  Company  Debenture  Act  (No.  43),   1895. 


Definition  of  terms  for  purposes  of  Act.  1.  For  the  purposes  of  this  Act :  "Com- 
pany" shall  mean  any  Joint  Stock  Company  which  before  or  after  the  passing  of 
this  Act  shall  be  in  accordance  with  law  registered  in  this  Colony;  "The  Registrar" 
shall  mean  the  Registrar  of  Deeds  of  this  Colony;  "Registration"  shall  mean  regis- 
tration in  the  Deeds  Registry  of  this  Colony;  "Regulations"  shall  mean  regulations 
which  may  be  made  in  manner  provided  by  section  four  of  the  "Deeds  Registry 
Act,  1891"  for  carrying  out  the  provisions  of  this  Act  relating  to  registration;  "Bond" 
shall  mean  a  mortgage  bond  or  deed  of  hypothecation  executed  in  conformity  with 
the  regulations  and  practice  of  the  Deeds  Registry  of  this  Colony;  "Debenture" 
shaU.  mean  a  deed  or  document  acknowledging  indebtedness  in  a  certain  sum  of 
money,  and  duly  executed  in  accordance  with  law  and  with  the  provisions  of  the 
Memorandum  and  Articles  of  Association  or  Trust  Deed,  if  any,  of  the  Company 
granting  or  issuing  the  same. 

Company  may  issue  preferential  debentures  which  shall  be  duly  registered.  2.  Any 
Company  acting  in  accordance  with  the  provisions  of  any  law  specially  relating 
to  such  Company,  and  with  its  Memorandum  and  Articles  of  Association,  or  Trust 
Deed,  if  any,  may  from  time  to  time  grant  and  issue  debentures  and  cause  the  same 
to  be  registered  \mder  this  Act,  and  such  debentures  when  duly  registered  shall  as 
from  the  date  of  such  registration  operate,  subject  to  prior  registered  rights  under 
and  by  virtue  of  any  bond  or  debenture  theretofore  duly  registered,  as  a  first  or 
preferential  charge  in  respect  of  so  much  of  the  property  of  the  Company  as  shall 
be  mentioned  and  described  in  such  debenture,  in  accordance  with  regulations, 
if  any,  in  that  behalf,  as  bound  by  way  of  security  for  the  fulfilment  of  the  obli- 
gation undertaken  by  the  Company  under  such  debenture. 

Method  of  Record  and  Registration.  3.  The  debentures  may  be  executed  in 
duplicate  and  when  so  executed  shall  be  produced  for  registration  to  the  Registrar 
in  accordance  with  regulations  and  practice,  and  the  Registrar  shall  in  this  case 
retain  for  record  in  his  office  one  copy  of  each  debenture,  and  shall  effect  registra- 
tion in  accordance  with  such  regulations  and  practice,  and  each  such  debenture 
shall  bear  a  stamp  as  a  bond. 

Debentures  may  be  executed  singly,  but  specially  described  in  a  bond.  How  to 
be  Recorded  and  Registered.  4.  The  debentures  may  be  executed  singly,  but  speci- 
ally enumerated,  mentioned  and  described  in  a  bond  executed  in  duplicate  in  favour 
of  one  or  more  persons  in  trust  for  the  holders  of  such  debentures,  and  in  this  case 
the  bond  and  each  debenture  shall  contain  the  same  description  of  the  property, 
assets,  or  undertaking  bound  as  aforesaid,  and  the  Registrar  shall  retain  one  copy 
of  the  bond,  but  not  the  debentures,  for  record  in  his  office,  and  shall  effect  registra- 
tion in  accordance  with  regulations  and  practice:  Provided  that  in  Ueu  of  the  duty 
required  by  Schedule  8  of  Act  No.  13  of  1870  in  respect  of  mortgage  bonds,  the  deben- 
tures, but  not  the  bond,  shall  be  stamped  before  issue,  in  accordance  with  Tariff  16 
in  Schedule  2  of  Act  No.  20  of  1884,  and  the  bond  shall  bear  a  stamp  of  one  pound 
sterling. 

Provision  in  bond  for  issue  of  debentures  secured  thereby  from  time  to  time. 
5.    By  any  such  bond  provision  may  be  made  that  the  debentures  thereby  secured 
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may  be  issued  from  time  to  time  and  at  different  dates,  as  the  Company  may  deter- 
mine, yet  shall  all  when  issued  rank  concurrently  in  preference  as  from  the  time 
of  registration  of  the  bond;  provided  that  a)  Every  debenture  referred  to  in  any 
such  bond  shall  at  the  time  of  registration  be  stamped  by  the  Registrar  with  his 
official  stamp;  b)  That  so  many  debentures  as  shall  not  be  issued  shall  remain  in 
the  custody  of  the  Registrar  untU  such  time  as  the  Company  shall  desire  to  issue 
the  same  or  any  number  thereof,  when  the  Debentures  to  be  issued  shall,  after  the 
stamps  required  by  law  have  been  duly  affixed  and  cancelled,  be  deUvered  by  the 
Registrar  to  the  bondholder  or  his  duly  authorised  representative,  and  he  shall 
note  on  the  bond  and  in  the  Debt  Registry  the  fact  of  every  such  issue  and  the 
amount  thereof. 

Title  of  holders  to  enforce  rights.  6.  Every  holder  of  a  debenture  covered  by 
any  such  bond  shall  be  entitled  to  enforce  his  rights  under  such  debenture  so  soon 
as  it  shall  be  issued  to  him  precisely  as  though  such  debenture  had  been  issued  under 
section  three,  nor  shall  any  notice  of  cession  of  any  such  debenture  be  required 
to  be  given  to  any  person  in  order  to  entitle  the  cessionary  to  all  the  rights  of  the 
cedent. 

Cancellation  to  be  effected  by  Registrar.  7.  Cancellation  of  the  registration  of 
any  debenture  or  of  the  entire  or  any  part  of  the  obligation  under  any  such  regis- 
tered bond  shall  be  effected  by  the  Registrar  in  accordance  with  regulations  and 
practice  upon  proof  of  payment  or  discharge. 

Power  to  make  regulations.  8.  Regulations  may  be  made,  repealed,  or  altered 
from  time  to  time  in  manner  provided  by  section  four  of  Act  No.  19  of  1891,  for 
more  effectually  carrying  out  the  purposes  of  this  Act. 

Powers  conferred  by  section  11  of  Act  No.  23  of  1889  not  affected  by  this  Act. 
9.  Nothing  herein  contained  shall  be  deemed  to  interfere  with  or  abridge  the  powers 
conferred  upon  the  directors  of  the  Metropolitan  and  Surburban  Railway  Company, 
Limited,  under  and  by  virtue  of  section  eleven  of  Act  No.  23  of  1889,  so  as  to  affect 
the  vahdity  of  the  debentures,  if  any,  which  may  have  been  or  may  be  granted  or 
issued  under  the  said  section,  but  the  said  Company  shall  in  respect  of  any  future 
issue  of  debentures  conform  to  the  provisions  of  this  Act. 


B.  Transvaal. 

Differences  between  Transvaal  Law  and  English  Law.  1.  As  above  observed, 
the  Company  Law  of  the  Transvaal  closely  resembles  the  Company  Law  of  Eng- 
land. "The  differences  mainly  regard  such  parts  as  are  otherwise  regulated  by  the 
Transvaal  in  special  Acts.  As  mortgages  according  to  Roman- Dutch  Law  are  cre- 
ated and  registered  in  a  manner  foreign  to  English  Law,  the  main  part  of  the  Com- 
panies Consolidation  Act,  1908,  regarding  mortgages  and  debentures  has  not  been 
adopted.  References  to  stamp  duties  in  the  Enghsh  Act  have  not  been  embodied 
in  the  Transvaal  Act,  as  these  are  separately  regulated  in  the  Acts  providing  for 
stamp  duty  and  other  revenues  of  the  Colony.  The  Transvaal  Act  does  not  pro- 
vide any  special  limit  as  to  the  number  of  persons  required  for  the  formation  of  a 
Company  for  banking  purposes.  It  also  does  not  recognise  Companies  hmited  by 
guarantee.  The  Transvaal  Act  prohibits  companies  from  being  registered  under  a 
name  which  may  cause  annoyance  or  offence  to  companies  already  on  the  register 
or  with  a  name  which  includes  the  words  "Imperial",  "Royal",  "Crown",  "Govern- 
ment" etc.  without  having  previously  obtained  the  Governor's  consent.  Another 
provision  foreign  to  the  English  Act  is  the  regulation  of  the  manner  in  which  notices 
of  meetings  to  be  held  in  the  Transvaal  have  to  be  given  to  shareholders  who  are 
domiciled  outside  the  Colony,  either  in  or  outside  South  Africa."  (Journal  of  Com- 
parative Legislation  No.  XXLV  pp.  428 — 9.) 

Differences  between  Transvaal  law  and  Cape  law.  The  differences  between 
the  Company  Law  of  the  Transvaal  and  that  of  Cape  Colony  consist  prmcipally 
in  the  fact  that  in  the  former  a  statutory  sanction  is  annexed  to  many  practices 
which  in  the  latter  rest  merely  upon  commercial  usage.  For  instance,  the  Cape 
Act  makes  no  classification  of  shareholders  as  preferent,  deferred  and  ordinary. 
The  Transvaal  Act  does  so.  Again,  in  the  Cape  a  "reserve  of  share  capital"  can  be 
called  up  by  means  of  a  change  in  the  articles  of  association.  In  the  Transvaal  this 
IS  impossible,  the  matter  being  regulated  by  Statute.    "Extraordinary"  Meetings 
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depend  in  the  Cape  upon  the  articles,  in  the  Transvaal  on  the  Act.  The  Transvaal 
Act  requires  additional  precautions  such  as  are  contained  in  the  English  Act,  before 
a  special  resolution  can  be  passed. 


C.  Orange  Free  State. 

The  Company  law  of  this  Province  is  contained  in  Chapter  100  of  the  Law  Book, 
Law  2  of  1892,  Ordinances  24  of  1904  and  28  of  1909. 


D.  Natal. 

The  Company  law  of  this  Province  is  contained  in  Laws  10  of  1864,  18  of  1865, 
19  of  1866,  19  of  1893  &  Acts  3  of  1896,  33  of  1899. 

NB.  For  further  information  with  regard  to  the  Company  Law  of  South  Africa  see 
"Company  Law  of  the  Cape  and  other  South  African  Colonies"  by  L.  O.  P.  Pyemont,  Cape 
Town  1906,  which  contains  a  comparative  table,  and  Company  Law  of  the  Transvaal  1909 
by  the  same  author. 


Life  Assurance  Companies. 


A.  Cape  Colony. 
The  Ante-nuptial  Contracts  Law  Amendment  Act  (No.  21)    1875. 


Premiums  on  life  policy  of  insolvent.  6.  As  often  as  by  any  ante-nuptial  con- 
tract which,  if  executed  before  the  taking  effect  of  this  Act,  shah  have  been  regis- 
tered in  conformity  with  established  law  and  custom,  and  which,  if  executed  after 
the  taking  effect  of  this  Act,  shall  have  been  so  registered  and  shall  also  have  had  a 
duphcate  or  notarial  copy  thereof  deposited  as  aforesaid,  one  of  the  intended  spouses 
shall  have  covenanted  and  agreed  for  the  benefit  of  the  other  spouse  or  for  any 
other  of  the  purposes  in  the  third  section  of  this  Act  specified  i),  to  effect  a  policy 
of  assurance  upon  the  Ufe  of  either  of  the  intended  spouses,  or  to  cede  and  assign 
over  some  such  poHcy  theretofore  effected,  and  in  either  case  to  pay  the  annual 
premiums  to  become  due  upon  such  policy,  then  in  case  the  estate  of  the  spouse 
who  so  covenanted  and  agreed  shall  become  sequestrated  as  insolvent,  no  payments 
of  such  premiums  made  by  such  spouse  shall  be  deemed  or  taken  to  fall  under  or 
come  within  the  eighty  third  or  eighty  fourth  sections  of  the  Ordinance  No.  6  of 
1843  commonly  called  the  Insolvent  Ordinance^). 

See  also  Act  13  of  1891  §  17  infra. 


Life  Assurance  Act   (No.  13)  1891. 


NB.  According  to  §  222  of  the  Companies  Act  22  of  1892,  the  provisions  of  that 
Act  do  not  apply  to  Insurance  Companies  where  such  provisions  are  inconsistent  with  this 
earlier  Act. 

Interpretation  of  terms.  2.  In  the  interpretation  of  this  Act  unless  inconsis- 
tent with  the  context,  the  term  Company  means  any  person  or  persons  or  associa- 
tion, who  issue  or  are  liable  under  policies  of  assurance  upon  human  life  within 


1)  The  purposes  specified  are  "for  the  benefit  of  the  other  intended  spouse,  or  the 
children  of  their  marriage,  or  of  the  descendants  of  any  such  children,  or  upon  and  for  the 
benefit  of  such  other  spouse  and  of  such  children  and  descendants".  —  2)  Vide  infra,  p.  120,  121. 
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this  Colony,  or  who  grant  annuities  upon  human  life  within  this  Colony,  whether 
the  head  office  or  principal  place  of  business  of  such  person  or  persons  or  associa- 
tion is  in  this  Colony  or  elsewhere,  and  includes  associations  on  the  mutual  prin- 
ciple. The  term  "Foreign  Company"  means  a  company  established  or  having  its 
head  office  or  place  of  business  out  of  this  Colony.  The  term  "Policy"  includes 
a  contract  for  securing  a  life  assurance,  endowment  or  aimuity.  The  term  "The 
Court"  means  the  Supreme  Court  of  the  Cape  of  Good  Hope. 

Annual  revenue  account  and  balance  sheet.  3.  Every  company  transacting 
Life  Assurance  business  only,  or  such  business  concurrently  with  any  other  kind 
of  Assurance  or  other  business,  shall  at  the  expiration  of  each  financial  year  of  such 
Company  prepare  in  the  forms  prescribed  a  Revenue  Account  for  such  year  and 
of  its  Balance  Sheet  at  the  close  of  the  year. 

Annual  statement  of  policies  in  force  at  close  of  year.  4.  Every  company  shall 
at  the  expiration  of  each  financial  year  of  such  company,  in  addition  to  any  other 
statements  required  by  this  Act,  prepare  in  the  form  prescribed  in  the  schedule 
to  this  Act,  a  statement  of  aU  its  policies  in  force  at  the  close  of  such  year. 

Quinquennial  investigation  of  financial  position.  5.  Every  company  sha,U  once 
in  five  years  or  at  such  interval  as  may  be  prescribed  by  the  deed  constituting  the 
company  or  by  its  articles  of  association,  regulations  or  bye-laws,  cause  an  investi- 
gation to  be  made  into  its  financial  condition  by  a  duly  qualified  actuary,  and  shall 
cause  an  abstract  of  the  report  of  such  actuary  (in  the  prescribed  form)  to  be  depo- 
sited as  by  this  Act  is  provided. 

Forms  of  statements.  6.  The  Governor  may  from  time  to  time  prescribe  or  vary 
the  forms  of  statements,  abstracts,  accounts  or  returns  to  be  made  by  any  company, 
and  may  direct  with  whom  or  at  which  office  all  statements,  abstracts,  accounts 
or  returns  to  be  prepared  under  the  provisions  of  this  Act  shall  be  deposited. 

Custody  of  Documents.  The  Governor  may  also  make  rules  prescribing 
the  duties  of  such  person  as  may  be  charged  with  the  custody  of  such  documents 
as  aforesaid,  and  for  the  better  administration  of  this  Act. 

Deposit  of  statements.  7.  Every  statement,  abstract,  account  or  other  docu- 
ment by  this  Act  required  to  be  made  by  any  company  shall  be  in  such  form  as  the 
Governor  shall  prescribe,  shall  be  signed  by  the  principal  officer  thereof  managing 
the  Life  Assurance  business  in  this  Country,  and  shall  be  printed;  and  the  original 
so  signed  as  aforesaid,  together  with  three  printed  copies,  shall  be  deposited  with 
such  officer  or  at  such  office  as  the  Governor  may  direct,  within  six  months  of  the 
dates  respectively  prescribed  as  the  dates  at  which  the  same  are  to  be  prepared. 
Non-incorporated  or  unregistered  company  to  lodge  deed.  8.  Every  company 
which  shall  not  be  incorporated  by  an  Act  of  the  Colonial  Legislature  or  registered 
in  this  Colony  under  the  Joint  Stock  Companies  Limited  LiabiUty  Act^)  1861,  shall 
lodge  at  such  office  as  the  Governor  may  in  terms  of  this  Act  appoint,  a  copy  of 
its  Charter  of  Incorporation,  Articles  of  Association,  or  other  deed  under  which 
it  is  constituted,  and  of  any  amendment  thereof,  as  follows :  1.  If  a  company  already 
carrying  on  business  in  this  Colony,  within  three  months  after  the  pasf^ing  of  this 
Act;  2.  if  a  company  hereafter  established  before  such  company  shall  commence 
business;  3.  In  case  of  an  amendment  of  any  such  Charter,  articles  or  other  deed 
as  aforesaid  within  six  months  after  such  amending  instrument  shall  come  into 
operation. 

Foreign  Company;  head  office;  manager's  name.  ft.  Every  foreign  company 
transacting  life  a.ssurance  business  in  this  Colony  shall  within  three  months  after 
the  coming  into  operation  of  this  Act,  or  after  commencing  business,  as  the  case 
may  be,  notify  in  the  Gazette  the  name  of  its  principal  officer,  manager,  secretary 
or  agent,  and  the  address  of  the  principal  office  of  the  company  in  this  Colony. 
Person  whose  name  is  so  notified  can" sue  and  be  sued.  10.  Every  such  principal 
officer,  manager,  secretary,  or  agent,  of  whose  appointment  notice  may  be  given 
in  the  Gazette  as  aforesaid,  may  sue  and  be  sued  on  behalf  of  the  company  he  re- 
presents, and  service  of  all  summonses,  notices  or  other  legal  process,  shall  be  effec- 
tual against  such  company  if  served  upon  such  principal  officer,  manager,  secretary, 
or  agent,  or  left  at  such  principal  office  with  any  officer  or  servant  of  the  Company. 
Penalty  for  false  statement,  abstract,  account,  etc.  11.  If  any  statement,  ab- 
stract, account  or  other  document  required  by  or  under  the  provisions  of  this  Act 

1)  Repealed  by  Act  26  of  1892,  under  which  registration  now  takes  place. 


LIFE  ASSURANCE  COMPANIES.  79 

is  false  in  any  material  particular,  the  person  who  signed  or  deposited  the  same 
shall  be  liable  on  conviction  to  a  penalty  not  exceeding  one  hundred  pounds  for  each 
offence,  or  to  imprisonment  with  hard  labour,  for  a  term  not  exceeding  twelve  months. 

Penalty  for  default  in  furnishing  returns.  12.  Every  company  which  makes 
default  in  the  furnishing  of  its  statements  or  returns,  or  otherwise  complying  with 
any  of  the  provisions  of  this  Act  for  a  period  of  three  months  or  upwards  may,  upon 
the  application  of  the  Attorney- General,  be  interdicted  by  the  Court  from  trans- 
acting business  within  this  Colony  either  absolutely  or  for  a  time  as  the  Court  may 
see  fit  to  order. 

Statements,  etc.  open  to  inspection  on  payment  of  fees.  13.  Any  person  may, 
upon  payment  of  such  fees  as  the  Governor  may  direct,  inspect  any  statement 
or  other  document  deposited  as  required  by  this  Act,  and  procure  copies  thereof. 

Statements  and  certificated  copies  of  statements,  etc.  receivable  in  evidence. 
14.  Every  statement,  abstract,  account  or  other  document  deposited  in  terms 
of  this  Act,  shall  be  receivable  in  evidence,  and  every  document  purporting  to  be 
certified  by  the  officer  or  person  having  the  custody  thereof  to  be  a  true  copy  of 
such  deposited  document  shall  be  deemed  to  be  such  copy,  and  receivable  in  evi- 
dence as  such,  unless  some  variation  between  it  and  the  original  shall  be  proved. 

Minister  to  lay  statements,  etc.,  before  Parliament.  15.  It  shall  be  the  duty 
of  the  Minister  to  whom  the  Governor  shall  assign  the  management  of  this  Act, 
to  secure  the  due  observance  by  every  company  of  its  provisions,  and  such  Minister 
shall  lay  annually  before  ParHament  the  statements  and  abstracts  of  reports  depo- 
sited in  accordance  with  the  provisions  thereof  during  the  preceding  year. 

Policy  not  liable  to  execution  when  over  three  years  old.  16.  The  property 
and  interest  of  every  person  under  any  policy  of  assurance  upon  his  own  life,  and 
which  shall  have  endured  for  not  less  than  three  years  from  the  date  of  the  payment 
of  the  first  premium  thereon,  or  in  any  moneys  payable  thereunder,  shall  not  be  seiz- 
ed or  taken  iu  execution  under  any  process  of  court,  or  in  the  event  of  the  seques- 
tration of  the  estate  of  such  person  as  insolvent  shall  not  vest  in  the  trustee,  or  other- 
wise, for  the  benefit  of  the  creditors  of  his  estate,  subject,  however,  to  the  conditions 
or  Umitations  following:  1.  If  such  assurance  shall  have  endured  for  three  years 
or  upwards,  it  shall  be  protected  as  aforesaid  to  the  extent  of  three  hundred  pounds ; 
and  in  addition  thereto  one  hundred  pounds  for  each  additional  year  or  part  of  a 
year  not  exceeding  in  any  case  the  sum  of  two  thousand  pounds;  2.  The  sums  of 
money  aforesaid  shall  mean  sums  assured  by  one  pohcy  or  several  policies,  irre- 
spective of  any  bonus  or  other  additions  thereto;  3.  If  the  assured  can  by  the  terms 
of  his  policy  surrender  the  same  to  the  company,  and  agrees  with  the  company 
to  surrender  the  policy,  then  the  money  which  shall  be  payable  upon  such  surrender 
shall  not  be  protected  as  hereinbefore  provided;  but  nothing  herein  contained  shall 
be  construed  to  prevent  the  assured  from  agreeing  with  the  company  for  the  sur- 
render or  exchange  of  his  existing  policy,  for  a  fuUy  paid  up  policy,  equivalent  to 
its  value,  which  latter  pohcy  shall  have  the  protection  afforded  by  this  section. 
(Orange  Free  State,  Law,  No.  12,  1894,  §  1.) 

Woman  married  in  community  may  insure  her  own  or  her  husband's  life.  17.  A 
woman  married  in  community  of  property  may  effect  a  policy  of  assurance  upon 
her  own  life,  or  upon  the  life  of  her  husband,  and  every  such  policy,  and  every  policy 
effected  by  any  woman  upon  her  own  life  before  marriage  in  community,  and  the 
moneys  payable  in  respect  of  every  such  policy,  shall  be  deemed  to  be  her  sole  and 
separate  property,  excluded  from  community,  and  shall  not  be  subject  to  the  con- 
trol of  her  husband,  nor  after  three  years  from  the  date  of  the  payment  of  the  first 
premium  thereon,  be  hable  for  his  debts,  subject  however  to  the  provisions  and  the 
conditions  and  the  limitations  contained  in  the  last  preceding  section.   (0.  P.  S.  §  2.) 

Cession  of  policies  to  wife.  18.  Notwithstanding  any  law  to  the  contrary,  a 
husband  being  the  holder  of  a  policy  of  insurance  upon  his  own  Ufe,  or  upon  the  hfe 
of  his  wife,  may  lawfully  cede  such  poUcy  to  his  wife,  whether  married  in  community 
of  property  or  not,  or  to  some  person  in  trust  for  her,  for  her  benefit,  or  for  the  benefit 
of  herself  and  her  children,  or  some  or  one  of  them,  subject  to  the  following  condi- 
tions or  limitations:  1.  Such  pohcy  shall  have  the  protection  provided  by  the  six- 
teenth section  of  this  Act,  to  the  extent  therein  mentioned  but  not  further  or  other- 
vnse;  2.  Any  such  policy  ceded  as  aforesaid  to  a  woman  married  in  community  cf 
property,  or  in  trust  for  her  benefit,  shall  be  deemed  to  be  her  sole  and  separate 
property  excluded  from  community.    (0.  F.  S.   §  3.) 
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Policy  ceded  to  intended  wife.  19.  A  policy  of  assurance  effected  or  ceded  by 
an  intended  husband  for  the  benefit  of  an  intended  wife,  to  whom  he  shall  after- 
wards be  married  in  community  of  property  shaU  be  deemed  to  be  the  sole  and 
separate  property  of  such  wife  excluded  from  community.    (0.  F.  8.  §  4.) 

Substituted  policies  for  unprotected  residue.  20.  When  any  policy  so  protected 
as  aforesaid  exceeds  the  amount  for  which  protection  is  provided,  the  person  who, 
but  for  such  protection,  would  be  entitled  to  the  policy,  or  to  the  disposal  thereof, 
may  require  the  company  by  whom  such  policy  was  issued  to  cancel  the  same,  and 
to  issue  substituted  pohcies  of  equal  standing  with  the  former  policy;  and  such 
company  shall  thereupon  issue  such  substituted  policies,  at  the  expense  of  the 
person  applying  for  the  same,  one  for  the  amount  protected  for  the  benefit  of 
the  assured,  or  whoever  shall  be  thereto  entitled,  and  the  other  for  the  unprotected 
residue.    (0.  F.  S.  §  5.) 

Protected  policies;  when  available  for  debts  of  deceased.  21.  The  moneys  pay- 
able  in  respect  of  any  poHcy  by  this  Act  protected  or  exempted  from  execution 
or  sequestration  to  the  extent  to  which  such  protection  or  exemption  is  granted 
during  the  life  of  the  assured,  shall  not  upon  his  death  be  available  for  the  payment 
of  his  debts  as  against  the  claims  of :  1.  The  widow  of  the  deceased  in  respect  of  any 
interest  acquired  by  her  by  virtue  of  a  marriage  in  community  of  property,  or  de- 
volving upon  her  by  testamentary  or  other  lawful  disposition;  2.  Any  child  of  the 
deceased  claiming  by  succession  ab  intestato  or  under  any  testamentary  disposi- 
tion.   (0.  F.  S.  §  6.) 

Policy  effected  with  intent  to  defraud.  22.  Notwithstanding  anything  contained 
in  this  Act,  if  in  any  case  it  shall  be  proved  that  any  policy  was  effected,  or  the  pre- 
miums upon  any  pohcy  were  paid,  with  intent  to  defraud  the  creditors  of  the  assured, 
or  in  the  case  of  a  poHcy  effected  by  the  husband  upon  the  life  of  his  wife  or  by 
a  wife  upon  the  life  of  her  husband,  with  intent  to  defraud  the  creditors  of  either 
of  them,  the  Court  (or  the  Court  of  the  Eastern  Districts,  the  High  Court  of  Griqua- 
land,  or  any  Circuit  Court  within  the  jurisdiction  of  such  Courts  respectively)  may 
order  a  sum  equal  to  the  premiums  so  paid,  with  interest  thereon,  to  be  a  charge 
upon  the  policy,  and  to  be  payable  out  of  the  sum  assured.    (0.  F.  S.  §  7.) 

Provision  in  case  a  policy  lawfully  ceded  to  wife  cannot  be  kept  up.  23.  If  any 
person  who  has  effected,  or  who,  by  marriage  settlement  or  otherwise,  has  lawfully 
ceded  a  policy  of  assurance  for  the  benefit  of  his  wife,  or  of  his  wife  and  his  or  her 
children  or  some  of  them,  or  if  any  trustee  holding  any  policy  under  such  settlement 
or  otherwise  is  unable  to  continue  to  provide  for  the  payment  of  the  premiums, 
such  person  or  trustee  may  either:  1.  Agree  with  the  company  which  granted  the 
policy  to  surrender  the  same,  and  to  accept  in  lieu  thereof  a  paid  up  policy  for  such 
sum  as,  according  to  the  rules  of  the  company,  may  be  its  equivalent  in  value,  pay- 
able at  the  time  and  in  the  manner,  and  for  the  benefit  of  the  persons  entitled  to 
the  sum  assured  by  the  original  pohcy;  or  2.  Borrow  such  sum  as  may  be  necessary 
to  keep  the  policy  in  force,  and  any  sum  so  borrowed  and  applied  for  keeping  up 
the  pohcy  shall  be  a  first  charge  upon  such  policy  and  be  repaid  with  interest  out 
of  the  sum  assured ;  or  3.  Agree  with  the  company  to  apply  any  accumulated  profits 
in  reduction  of  future  premiums.    (0.  F.  S.  §  8.) 

Winding-up  of  Company.  24.  The  Court  may  order  the  windmg-up  of  any 
company,  in  accordance  with  Act  25  of  1892  (The  Companies  Act)  upon  the  petition 
of  twenty  or  more  poHcy-holders  or  shareholders,  upon  its  being  proved  to  the  satis- 
faction of  the  Court  that  the  company  is  insolvent;  and  in  determining  whether 
or  not  the  company  is  insolvent,  the  Court  shall  take  into  account  its  contingent 
or  prospective  liability  under  poUcies  or  annuity,  or  other  existing  contracts. 

Alternative  proceedings.  25.  The  Court  may  in  the  case  of  a  company  which 
has  been  proved  to  be  insolvent,  reduce  the  amount  of  the  contracts  of  such  com- 
pany, upon  such  terms  and  subject  to  such  conditions  as  to  the  Court  may  seem 
fit,  instead  of  granting  a  winding-up  order. 

English  rules  as  to  value  to  apply.  26.  Where  apphcation  is  made  to  the  Court 
to  wind  up  a  company,  or  in  the  case  of  a  company  ordered  by  the  Court  to  be  wound 
up,  the  rules  for  estimating  the  value  of  a  policy  or  life  annuity,  and  generally  the 
law  as  administered  by  the  High  Court  of  Justice  in  England,  and  the  practice  of 
the  said  High  Court,  shall  respectively  be  the  rules  to  be  adopted,  the  law  to  be  ad- 
mmistered  and  the  practice  to  be  observed  by  the  Court,  so  far  as  the  same  shall 
not  be  repugnant  to  or  inconsistent  with  any  law  in  force  in  this  Colony;  provided 
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that  the  rate  of  mortality  shall  be  computed  on  the  basis  of  the  tables  known  as  the 
Institute  of  Actuaries  Experience  H^.  Tables. 

Assignee  of  policy  to  give  notice  of  assignment  before  suing  on  policy.  27.  No 
assignment  of  a  policy  shall  confer  on  the  assignee  therein  named,  his  executors, 
administrators,  or  assigns,  any  right  to  sue  the  company  for  the  amount  of  such 
policy,  or  the  moneys  assured  or  secured  thereby,  until  a  written  notice  of  the  date 
and  purport  of  such  assignment  shall  have  been  given  to  the  company,  at  its  prin- 
cipal place  of  business,  and  the  date  on  which  such  notice  shall  be  received  shall 
regulate  the  priority  of  all  claims  under  any  assignment,  and  any  advance  or  pay- 
ment bona  fide  made  upon  or  in  respect  of  any  policy  by  the  company  before  the  date 
upon  which  such  notice  shall  have  been  received  shall  be  valid  and  effectual  against 
the  assignee  giving  such  notice. 

Receipt;  when  sufficient  discharge.  28.  The  receipt  of  the  executor  testamentary 
or  dative,  or  of  the  admitiistrator  duly  authorised  or  appointed  to  administer  the 
estate  and  effects  of  any  deceased  policy-holder,  by  any  Court  or  lawful  authority 
exercising  jurisdiction,  in  the  country  where  such  deceased  policy-holder  was  domi- 
ciled at  the  time  of  his  death,  shall  be  a  valid  discharge  for  any  moneys  payable 
under  any  policy  held  by  him. 

Saving  clause  with  regard  to  claim  existing  at  date  of  coming  into  effect  of  Act.  29. 


Schedule. 


I.  New  Policies  issued  by  the 
ending 


during  the  year 
189 


No.  of 
Policies. 

Sum  Assured. 

Single 
Premium. 

Annual 
Premiums. 

Assurance 

Endowment 

Annuity 

Per  annum 

Total 

n.  Policies  discontinued  in  the 
ending  the 


during  the  year 
189     . 


How 

Assurance  Policies. 

Endowment  Policies. 

Annuity  Policies. 

Discontinued. 

No. 

Sum 

Assured. 

Annual 
Premiums. 

No. 

Sum 
Assured. 

Annual 
Premiums. 

No. 

Sum 
Assured. 

Annual 
Premiums. 

By  death  or 

maturity 
By  surrender 
By  forfeiture 

Total 

III.  Policies  of  the 


existing  on  the 


189 


In  the  Cape  Colony. 

Elsewhere. 

No.  of 
Policies. 

Sum  Assured. 

No.  of 
PoUcies. 

Sum  Assured. 

Assurance 

Endowment 

Annuity 

Total 

82  SOUTH  AFRICA. 

Insurance  and  Loan  Companies  Act  (No.  30),   1908. 


This  Act  is  aimed  at  obtaining  security  and  control  from  and  over  foreign  in- 
surance companies.  Under  section  3  certain  local  building  and  insurance  companies 
are  exempt  from  its  operations. 

Definition  of  "Insurance  or  Loan  Company."  2.  For  the  purposes  of  this  Act 
the  expression  "Insurance  or  Loan  Company"  shall  include  any  company,  society, 
association  or  person  carrying  on  the  business  of  fire,  marine,  accident  or  life  assur- 
ance, or  insuring  against  any  class  of  risk  or  contingencies,  or  issuing  sinking  fund 
policies,  or  issuing  bonds  or  certificates,  or  other  instruments  undertaking  or  se- 
curing the  payment  of  any  lump  sum  at  any  fixed  or  certainly  ascertainable  dates, 
with  or  without  interim  advances  in  consideration  of  periodical  payments  or  receiv- 
ing subscriptions,  premiums  or  money  in  any  manner  whatsoever,  and  undertaking 
in  consideration  thereof  to  make  advances  or  loans  to  provide  for  expenditure  for 
any  purpose  whatsoever,  and  shall  include  any  building  society  which  issues  such 
bonds,  certificates  or  instruments. 

Deposit  of  Security.  3.  1.  No  insurance  or  loan  company  shall  transact  or  at- 
tempt to  transact  any  business,  or  issue  any  policy,  bond  or  instrument  as  afore- 
said to  any  person  within  the  Colony  unless  and  untU  it  shall  have  deposited  with 
and  to  the  satisfaction  of  the  Treasurer  security,  if  its  head  office  or  place  of  business 
is  within  the  Colony,  to  the  value  of  £  5000,  liable,  however,  to  be  increased  in  ac- 
cordance with  such  regulations  as  the  Governor  may  prescribe  therefor  to  not  exceed- 
ing ten  thousand  pounds,  and,  if  its  head  office  or  place  of  business  is  elsewhere 
than  within  the  Colony,  to  the  value  of  ten  thousand  pounds.  2.  In  the  case  of  any 
such  company  transacting  business  at  the  date  of  this  Act,  and  desiring  to  continue 
its  business  within  the  Colony,  there  shall  be  granted,  it  the  head  office  is  within 
the  Colony,  six  months'  grace  within  which  the  deposit  may  be  made,  and,  if  the  head 
office  is  situate  elsewhere,  ninety  days'  grace.  3.  Securities  deposited  under  section  14 
of  the  Stamp  Acts  Amendment  Act,  1887  (by  this  Act  repealed)  shall  be  deemed 
to  have  been  deposited  under  this  Act.  4.  The  income  derived  from  any  security 
deposited  may  be  paid  to  the  depositor.  5.  Any  such  company  may,  on  giving 
due  notice  to  the  Treasurer,  withdraw  from  his  custody  any  securities  deposited 
under  the  provisions  of  this  Act  or  of  the  Stamp  Acts  Amendment  Act,  1887 
(by  this  Act  repealed),  provided  there  be  deposited  with  the  Treasurer  by  such 
company  securities  to  his  satisfaction  of  an  equal  value,  and  any  such  substituted 
securities  shall,  for  all  purposes,  be  treated  as  securities  originally  deposited.  Pro- 
vided that  this  section  shall  not  apply  to  a  mutual  or  other  genuine  building  society 
which  shall  satisfy  the  Minister  that  its  head  office  and  directorate  are  in  this  Colony, 
and  that  it  is  established  on  a  sound  financial  basis  and  is  being  conducted  on 
sound  financial  principles ;  and  provided  further  that  any  society  claiming  exemption 
imder  the  foregoing  proviso  shall  satisfy  all  reasonable  requirements  of  the  Govern- 
ment Actuary  or  officer  appointed  to  inquire  into  its  financial  basis,  working  and 
condition;  and  provided  finally  that  for  the  purpose  of  the  exemption  the  decision 
of  the  Minister  shall  be  final  and  decisive. 

Penalty  on  failure  to  deposit  security.  4.  Any  person  transacting  or  attempt- 
ing to  transact  business  on  behalf  of.  or  inducing  any  other  person  to  transact 
business  with,  or  in  any  way  whatsoever  canvassing  for,  any  insurance  or  loan 
company  which  has  not  duly  deposited  the  security  required  to  be  deposited  by  this 
Act,  shaU  be  guilty  of  an  offence,  and  shall  be  liable  on  conviction  to  a  penalty 
not  exceeding  £  500  sterling,  or  to  imprisonment  with  or  without  hard  labour  for 
a  period  not  exceeding  six  months,  or  to  both  such  fine  and  imprisonment. 

Jurisdiction.  5.  Jurisdiction  to  impose  the  above  penalty  is  given  to  the 
Magistrate  of  the  district  in  which  the  offence  is  committed. 

Intervention  of  Supreme  Court.  6.  If  any  insurance  or  loan  company  faUs  to 
deposit  duly  the  security  required  by  this  Act,  it  shall  be  lawful  for  the  Supreme 
Court,  at  the  suit  of  the  Treasurer,  to  order  the  payment  of  the  amount  of  such 
security  to  the  Treasurer  by  the  company,  or  its  representative  or  agent  within 
the  Colony,  and  direct  the  withdrawal  and  cancellation  of  the  licence,  if  any,  held 
by  such  company. 

Annual  returns.  7.  Every  insurance  and  loan  company  shall  furnish  such  an- 
nual and  other  returns  or  particulars  in  such  form  and  manner  as  may  be  required 
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and  prescribed  by  the  Governor,  and  in  default  of  furnishing  such  returns  or  particu- 
lars, such  company  shall  be  guilty  of  an  offence,  and  shaU  be  liable  on  conviction 
to  a  penalty  not  exceeding  five  hundred  pounds,  to  be  sued  for  in  any  competent 
Court. 

The  above  enactments  contain  the  South  African  Statute  Law  relating  to 
Life  Assurance.  Where  this  fails  recourse  must  be  had  in  the  Cape  and  Orange  Free 
State  Provinces  to  the  law  of  England  (to  the  exclusion  however  of  any  statutory 
enactment  subsequent  to  Sept.  11,  1879)  but  in  the  other  provinces  to  the  general 
principles  of  the  Roman-Dutch  Law.  In  all  the  provinces  however  English  case  law 
is  practically  followed. 

In  Cape  Colony  the  law  of  England  is  introduced  by  the  General  Law  Amend- 
ment Act.  1879,  the  material  clauses  of  which  are  the  following:  — 

2.  In  every  suit,  action  and  cause  having  reference  to  questions  of  fire,  life 
and  marine  insurance,  stoppage  in  transitu  and  bills  of  lading,  which  shall  hence- 
forth be  brought  in  the  Supreme  Court,  or  in  any  other  competent  Court  in  this 
Colony,  the  Law  administered  by  the  High  Court  of  Justice  in  England  for  the  time 
being,  so  far  as  the  same  shall  not  be  repugnant  to,  or  in  confHct  with,  any  Ordinance, 
Act  of  Parhament,  or  other  statute  having  the  force  of  law  in  this  Colony,  shall 
be  the  law  to  be  administered  by  the  said  Supreme  Court  or  other  competent  Court. 

3.  Nothing  in  the  two  preceding  sections  of  this  Act  contained  shaU  have  the 
effect  of  giving  force  in  this  Colony  to  any  statutory  enactment  made  and  passed  by 
the  Imperial  Parliament  after  the  taking  effect  of  this  Act,  unless  the  same  shall  be 
reenacted  here. 

In  the  Orange  Eree  State  the  law  with  regard  to  the  above  mentioned  matters 
"is  the  law  admmistered  by  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good 
Hope  for  the  time  being,  so  far  as  the  same  shall  not  be  repugnant  to  or  inconsis- 
tant  with  any  Ordinance  or  other  statute  having  the  force  of  law"  in  the  Orange 
Eree  State  (General  Law  Amendment  Ordinance  No.  5  of  1902). 


B.  Transvaal. 


Insolvency  Law  No.  13,  1895.  Life  policies.  28.  Any  policy  of  life  insurance 
by  (the  insolvent)  bona  fide  effected  for  the  benefit  of  his  wife  or  children  at  least 
two  years  before  the  granting  of  any  order  of  sequestration  shall  be  excluded  from 
the  sequestrated  estate,  and  saving  all  lawful  rights  obtained  thereto  by  third 
persons  be  reserved  to  the  insolvent. 

Law  No.  8, 1898,  "Eor  the  Regulation  of  the  Business  of  Assurance  Companies 
in  the  South  African  RepubUc"  contains  provisions  similar  in  character  to  those 
contained  in  the  Cape  Life  Assurance  Act  1891,  but  much  less  detailed. 


C.  Orange  Free  State. 

Law  No.  12  of  1894  reproduces  with  merely  verbal  variations  the  Cape  Life 
Assurance  Act  1891  §§  16—23. 


D.  Natal. 
Act  No.  I,   1907.     "To  amend  the  Law  of  Insurance." 


Clauses  in  restraint  of  Military  Service.  1.  No  provision  in  restraint  of  Military 
Service  contained  in  any  Contract  of  Life  Insurance  effected  in  Natal  after  the 
passing  of  this  Act  shall  be  available  as  a  defence  to  any  claim  upon  the  Policy, 
and  the  Policy  shall  be  construed  as  ii  no  such  Provision  were  contained  therein. 
(Transvaal  No.  8  of  1898  §  15). 

Construction  of  restrictive  clauses.  2.  A  provision  shall  be  deemed  to  be  in 
restraint  of  Military  Service  if  it  shall  purport  to  free  the  Insurer  from  liability, 
or  shall  require  notice,  or  the  payment  of  special  premiums,  or  shall  in  any  way  vary 
the  liability  of  the  Insurer  in  cases  of  Military  Service. 

6* 
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What  Contracts  deemed  to  be  made  in  Natal.  3,  A  Contract  of  Life  Insurance 
made  after  the  passing  of  this  Act  shall  be  deemed  to  have  been  effected  in  Natal 
if  the  proposal  for  Insurance  shall  have  been  signed  in  Natal. 


Title  II.    Partnership  (including  Limited  Partnerships). 


Definition.  Partnership  may  be  described  as  "a  consensual  contract  between 
two  or  more  persons  to  place  their  money,  property,  labour,  and  skUl  or  some  or  all 
of  them  in  lawful  commerce  or  business  and  to  divide  the  profit  and  bear  the  loss 
in  certain  proportions".  Pojype,  Russouw  <b  Co.  v.  Kitching  (Cape)  6  S.  C.  at  p.  314, 
per  de  VUliers  C.  J.  The  word  partnership  is  also  used  to  denote  the  association 
of  persons  or  firm  which  such  a  Contract  creates. 

Partnership  law.  Though  joint  stock  companies  are  in  their  nature  a  kind  of 
partnership,  in  practice  they  are  excluded  from  the  scope  of  the  definition.  This 
exclusion  is  justified  by  the  fact  that  the  rules  of  law  applicable  to  companies  are 
distinct  from  the  rules  of  law  applicable  to  partnerships.  The  Company  law  of  South 
Africa,  as  has  been  seen,  is  almost  entirely  statutory  and  derived  from  Enghsh 
sources.  The  partnership  law  of  South  Africa  on  the  other  hand  has  for  the  most 
part  been  untouched  by  statute.  It  is  derived  not  from  the  Law  of  England,  but 
from  the  Roman-Dutch  Law.  It  by  no  means  follows  that  the  partnership  law 
of  South  Africa  differs  entirely  from  the  partnership  law  of  England.  Developed 
from  a  common  source,  viz.  the  mercantile  custom  of  Europe,  the  two  systems  ex- 
hibit a  great  similarity,  together  with  some  notable  differences.  Further,  the  in- 
fluence of  English  case  law  has  tended  towards  assimilation. 

Kinds  of  partnerships.  Partnerships  in  South  Africa  (exclusive  of  Companies) 
are  either  ordinary  or  extraordinary.  The  ordinary  partnership  exists  where  two 
or  more  persons  combine  to  carry  on  business  under  a  collective  name,  sharing  profit 
and  loss  in  terms  of  the  agreement.  The  extraordinary  partnership  is  either  a)  a 
statutory  limited  partnership  (for  which  see  Cape  Act  24  of  1861  below)  or  b)  a  part- 
nership en  commandite,  or  c)  an  anonymous  partnership. 

Extraordinary  partnership.  These  three  species  of  extraordinary  partnership 
have  one  feature  in  common,  viz.  that  the  liability  of  certain  of  the  partners  is  Umited 
at  all  events  as  regards  creditors.  In  the  first  or  statutory  form,  specifically  termed 
limited  partnerships,  certain  known  persons  called  special  partners  contribute 
a  certain  sum  in  cash  payment,  beyond  which  their  liabUty  does  not,  as  a  rule,  ex- 
tend. In  the  second  form  —  partnership  en  commandite  —  an  unknown  person 
enters  into  partnership  with  a  trader  on  like  terms  of  limited  liability.  In  the  third 
form  the  anonymous  partners  are  hable  to  their  active  co-partners  without  limit, 
but,  like  the  partner  en  commandite,  incur  no  liability  to  creditors  of  the  partnership. 
This  non-liability  of  anonymous  (or  dormant  partners,  as  they  are  also  called)  has 
been  recognised  by  a  series  of  decided  cases  —  such  as  Sellar  Bros  v.  Clark  (10  S.  C. 
168)  and  Chapman  v.  Oersigny  (3  N.  L.  R.  12).  Nor  (semble)  is  the  liability  increased 
in  the  event  of  the  insolvency  of  the  firm.  Estate  Davison  v.  Auret  (22  S.  C.  at  p.  21 
per  de  VUliers  C.  J.  retracting  his  own  dictum  in  Sellar  Bros  v.  Clark,  ubi  sup.). 
But  a  dormant  partner  cannot  any  more  than  a  declared  partner  enter  into  com- 
jDetition  with  creditors  of  the  firm  in  respect  of  debts  due  to  him  from  the  other 
partners.  {Watermeyer  v.  Kerdels  Trustee  3  Menzies  424;  Sellar  Bros  v.  Clark,  ubi  sup.) 

Ordinary  partnerships.  The  law  with  regard  to  these  differs  little  from  the  corre- 
sponding portion  of  the  law  of  England.  In  one  important  point  there  is  a  difference; 
the  liability  of  partners  for  partnership  debts  in  English  Law  is  joint,  in  South 
African  Law  is  joint  and  several.  This  does  not  mean,  however,  that  any  one  partner 
may  be  sued  severally  in  respect  of  a  partnership  debt.  Actions  arising  out  of  part- 
nership transactions  must  be  instituted  against  the  partnership  and  not  against 
the  individual  partners ;  and  in  such  action  aU  the  partners  must  as  a  rule  be  joined 
as  co-defendants.  The  only  exception  to  this  rule  is  in  case  one  or  more  partners 
are  outside  the  jurisdiction  of  the  Colonial  Court.  Such  absentees  need  not  be  joined 
—  Pinaar  v.  Rattray  12  S.  C.  35.  But  though  all  the  partners  must  as  a  rule  be 
joined  as  defendants  to  an  action,  a  judgment  obtained  against  the  partnership 
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may  be  enforced  by  execution  against  any  single  partner  in  solidmn.  Theunissen 
V.  Fleischer,.  Wheeldon  &  Co.  3  E.  D.  C.  291.  In  the  Transvaal  by  Act  3  of  1909 
s,  8,  actions  may  be  brought  by  or  against  a  registered  partnership  firm  in  the 
registered  name  of  the  firm  without  setting  forth  the  names  of  the  individual  partners. 
By  this  Act  all  businesses,  including  partnerships,  but  not  registered  companies, 
must  be  registered  as  therein  provided. 

Summary.  The  Roman-Dutch  Law  of  partnership  of  the  17th  and  18th  Cen- 
turies may  be  studied  in  the  pages  of  Voet  and  other  writers.  Pothier's  treatise 
on  Partnerships  translated  into  Dutch  by  Van  der  Linden  is  also  an  authoritative 
guide.  But  the  law  set  forth  by  these  writers  is  not  the  partnership  law  of  South 
Africa  at  the  present  day.  Whatever  theoretical  differences  may  be  found  to  exist 
between  the  Roman-Dutch  and  English  systems  the  South  African  Courts  have 
been  guided  and  will  continue  to  be  guided  by  the  analogies  of  Enghsh  Law.  This 
is  natural.  The  commercial  conditions  of  to-day  are  not  what  they  were  one  or  two 
centuries  back.  The  English  rules  have  stood  the  test  of  practice,  while  much  of  the 
Roman-Dutch  Law  on  this  subject  is  purely  theoretical.  The  channel  of  "recep- 
tion" for  the  English  Law  is  mercantile  custom,  which  in  the  matter  of  partnership 
is  much  the  same  in  South  Africa  as  in  England. 


The  Special  Partnerships  Limited  Liability  Act,  24  of  1861   (Cape), 

(There  are  no  corresponding  Acts  in  the  other  Provinces.) 


1.  Joint-stock  companies  and  banking  partnerships  do  not  faU  within  the 
purview  of  this  Act. 

Formation  of  Limited  partnerships.  2.  Limited  partnerships  for  the  transaction 
of  any  mercantile,  mechanical  or  manufacturing  business,  except  as  is  hereinbefore 
excepted,  may  be  formed  within  this  Colony  upon  the  terms  and  subject  to  the 
conditions  and  habUities  hereinafter  mentioned. 

Membership.  3.  The  said  partnership  may  consist  of  one  or  more  persons  who 
shall  be  called  general  partners,  and  shall  be  jointly  and  severally  responsible  as 
partners  now  are  by  law,  and  who  only  shall  be  authorized  to  transact  business 
and  sign  for  the  partnership,  and  to  bind  the  same ;  and  of  one  or  more  persons  who 
shall  contribute  to  the  common  stock  a  specific  sum  in  actual  cash  payment,  and 
who  shall  be  called  special  partners,  and  who  shall  not  be  personally  liable  for  any 
debts  of  the  partnership,  except  in  the  cases  hereinafter  mentioned,  beyond  the  amount 
so  paid  in  by  them ;  Provided,  however,  that  nothing  in  this  Act  contained  shall  be 
deemed  or  taken  to  make  a  special  partner  liable  for  any  debts  contracted  by  the 
general  partners  previous  to  the  formation  and  registration  of  such  limited  partnership. 

Partners  to  sign  certificate.  4.  Any  persons  forming  such  partnership  shall 
make  and  severally  sign  a  certificate  which  shall  contain  the  name  or  firm  under 
which  the  said  partnership  is  to  be  conducted,  the  names  and  residences  of  all  the 
general  and  special  partners,  distinguishing  who  are  general  and  who  are  special 
partners,  the  amount  of  capital  which  each  special  partner  has  paid  in  to  the  common 
stock,  the  general  nature  of  the  business  to  be  transacted,  the  time  when  the  partner- 
ship is  to  commence,  and  the  time  when  the  partnership  is  to  terminate. 

Registration  of  certificate  necessary  for  validity.  5.  No  such  partnership  shall 
be  deemed  to  have  been  formed  until  a  certificate  containing  the  particulars  as 
aforesaid  shall  be  acknowledged  by  all  the  partners  before  a  Justice  of  the  Peace 
and  registered  in  the  office  of  the  Registrar  of  Deeds  of  the  Colony,  in  a  book  to  be 
kept  for  that  purpose,  open  to  public  inspection;  and  if  the  partnership  shall  have 
a  place  of  business  situated  in  any  division  of  the  Colony,  other  than  Cape  Town 
and  the  district  thereof  and  the  Cape  Division,  then  a  copy  of  the  aforesaid  certi- 
ficate, certified  by  the  Registrar  of  Deeds  of  the  Colony,  shall  be  filed  and  registered 
in  like  manner  in  the  office  of  the  Civil  Commissioner  of  every  such  Division;  and 
if  any  false  statement  shall  be  made  in  any  certificate  all  the  persons  interested  in 
the  partnership  shall  be  liable,  as  general  partners  are  under  this  Act,  for  all  the 
engagements  thereof. 

Certificate  of  renewal  of  partnership.  6.  Upon  every  renewal  or  continuation 
of  any  such  limited  partnership  beyond  the  time  originally  agreed  upon  for  its 
duration,  a  certificate  thereof  shall  be  made,  acknowledged,  and  registered  in  Uke 
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maimer  as  is  hereinbefore  provided  for  the  original  formation  of  limited  partnerships  ; 
and  in  every  such  partnership  which  may  be  renewed  and  continued,  but  not  renewed 
and  continued  in  conformity  with  the  provisions  of  this  Act,  all  the  partners  shall 
be  deemed  and  taken  to  be  general  partners  and  liable,  as  general  partners  under 
this  Act  are,  for  all  the  engagements  of  the  partnership. 

Name  of  special  partner  not  to  appear.  7.  In  all  limited  partnerships  the  business 
of  the  partnership  shall  be  conducted  under  a  name  or  firm  which  shall  not  include 
the  name  of  any  special  partner;  and  if  the  name  of  any  special  partner  shall  be 
used  in  such  firm  with  his  consent  or  privity,  he  shall  be  deemed  and  treated  as  a 
general  partner. 

Suits.  8.  All  suits  respecting  the  business  of  such  partnership  shall  be  brought 
and  prosecuted  by  and  against  the  general  partners  in  the  same  manner  as  if  there  were 
no  special  partners;  except  in  those  cases  in  which  it  is  provided  in  this  Act  that 
the  special  partners  shall  be  deemed  general  partners  and  that  special  partnerships 
shall  be  deemed  general  partnerships ;  in  which  cases  all  the  partners  deemed  general 
partners  may  join  or  be  joined  in  such  suits. 

Notice  of  dissolution.  Form  of.  9.  Save  in  the  case  of  a  lunatic  partner,  [vide 
the  Lunacy  Act,  1  of  1897  (Cape)],  no  dissolution  of  a  Hmited  partnership  shall  be  held 
to  have  taken  place,  except  by  operation  of  law,  before  the  time  specified  in  the 
certificate,  in  the  fourth  section  of  this  Act  mentioned,  unless  a  notice  of  such  dis- 
solution shall  bo  registered  in  the  Deeds  Registry  Office  and  in  every  Civil  Commis- 
sioner's office  in  which  the  original  certificate  or  the  certificate  of  the  renewal  or 
continuation  of  the  partnership  was  registered,  and  unless  such  notice  shall  also 
be  published  for  not  less  than  3  successive  weeks  in  the  Government  Gazette,  and  in 
some  newspaper  or  newspapers,  if  there  should  any  be  published  in  the  division 
or  divisions  in  which  the  above  certificate  was  registered ;  and  if  no  newspaper  shall 
at  such  time  be  so  published,  then  the  notice  of  the  dissolution  shall  be  published 
for  not  less  than  three  successive  weeks  in  any  newspaper  published  in  the  town 
or  village  nearest  to  the  division  or  divisions  in  which  such  certificate  was  registered. 

Alterations  equivalent  to  dissolution.  10.  Every  alteration  which  shall  be  made 
in  the  names  of  the  partners,  in  the  nature  of  the  business,  in  the  amount  of  capital 
thereof,  or  in  any  other  matter  stated  in  the  original  certificate  shall  be  deemed 
a  dissolution  of  the  partnership;  and  every  such  partnership  which  shall  in  any 
manner  be  carried  on  after  any  such  alteration  shall  have  been  made  therein  shall 
be  deemed  a  general  partnership,  except  it  be  renewed  as  a  special  partnership  ac- 
cording to  the  provisions  of  this  Act. 

No  part  of  sum  contributed  by  special  partner  to  be  withdrawn  by  him.  11.  No 
part  of  the  sum  which  any  special  partner  shall  have  paid  into  the  capital  stock, 
and  which  shall  be  stated  in  the  certificates  hereinbefore  provided  to  be  registered 
in  the  Deeds  Registry  Office  or  office  of  Civil  Commissioner  as  aforesaid,  shall  be 
withdrawn  by  him,  or  paid  and  transferred  to  him  in  the  shape  of  dividends,  profits, 
or  otherwise,  at  any  time  during  the  continuance  of  the  partnership,  but  any  partner 
may  annually  receive  interest  on  the  sum  so  contributed  by  him,  if  the  payment 
of  such  interest  shall  not  reduce  the  amount  of  such  capital  below  the  amount  origi- 
nally paid  in;  and  if  after  the  payment  of  such  interest  any  profits  shall  remain  to 
be  divided,  he  may  also  receive  his  portion  of  such  profits :  Provided,  however,  that 
if  it  shaU  appear  that  by  the  payment  of  interest  or  profits  to  any  special  partner 
the  original  capital  has  been  reduced,  the  partner  receiving  the  same  shall  be  bound 
to  restore  the  amount  necessary  to  make  good  his  share  of  capital,  with  interest 
thereon  from  the  date  when  they  were  so  withdrawn  respectively. 

Special  partner's  right  of  inspection.  12.  A  special  partner  may,  from  time 
to  time,  examine  into  the  state  and  progress  of  the  partnership  concerns,  and  may 
advise  as  to  their  management;  but  he  shall  not  transact  any  business  on  account 
of  the  partnership,  or  be  employed  for  that  purpose  as  agent,  attorney  or  otherwise; 
and  if  he  shall  personally  enter  into  any  transaction  or  make  any  contract  respec- 
ting the  concerns  of  the  partnership  with  any  person  except  general  partners,  he  shall 
be  deemed  and  treated  as  a  general  partner  in  relation  to  such  transaction  or  con- 
tract, unless  it  shall  be  made  to  appear  that  in  entering  into  such  transaction  or 
making  such  contract  he  acted  as  a  special  partner  only. 

General  partners'  liability  to  account.  13.  The  general  partners  shall  be  liable 
to  account  to  each  other,  and  to  the  special  partners,  for  their  management  of  the 
business,  as  other  partners  now  are  by  law. 
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Insolvency  claims  against  special  partner.  14.  In  case  of  the  insolvency  of 
any  limited  partnership,  no  special  partner  shall  under  any  circumstances  be  allowed 
to  claim  as  a  creditor  until  all  the  claims  of  all  the  other  creditors  of  the  partnership 
shall  be  satisfied. 


The  Special  Partnerships'  Limited  Liability  Amendment  Act,   12  of 

1906   (Cape). 


Name.  1.  All  hmited  partnerships  registered  under  the  Special  Partnerships 
Limited  Liability  Act  24  of  1861  shall  bear  after  their  partnership  name  the  word 
"Registered",  which  word  shall  form  part  of  the  partnership  name. 

Use  of  name.  2.  Every  partnership  registered  under  the  aforesaid  Act  shall 
paint  or  affix,  and  shall  keep  painted  or  affixed,  its  name  on  the  outside  of  every 
office  or  place  in  which  the  business  of  the  partnership  is  carried  on,  in  a  conspi- 
cuous place,  and  in  letters  easily  legible,  and  shall  have  its  name  mentioned  in  legible 
characters,  in  all  notices  and  advertisements,  and  in  all  bills  of  exchange,  promis- 
sory notes,  endorsements,  cheques  and  orders  for  money  or  goods  purporting  to 
be  signed  by  or  on  behalf  of  such  partnership,  and  in  all  bills  of  parcels,  invoices, 
receipts,  and  letters  of  credit  of  the  partnership. 

Penalty;  Summary.  3.  For  every  day  during  which  the  name  is  not  affixed 
or  painted  as  above  directed  the  partnership  is  liable  to  be  fined  £  10.  Any  partner 
wilfully  authorizing  or  permitting  such  default  is  liable  in  the  same  amount.  Any 
partner  knowingly  omitting  the  name  as  directed  from  any  notice,  bill  etc.  is  liable 
to  a.  fine  of  £50,  and  is  personally  liable  on  any  bill,  etc.,  so  issued  and  not  met  by 
the  partnership. 


Title  in.    Agency. 


"On  account  of  the  inadequate  treatment  of  Agency  by  Dutch  writers,  the 
English  Law  on  the  subject  of  Agency  has  been  practically  taken  over  en  bloc  in 
South  Africa."  Morice  "English  and  Roman- Dutch  Law",  2nd  Ed.  p.  213.  Such 
differences  as  there  are  between  the  two  systems  are  concerned  with  matters  of 
detail  rather  than  of  principle.    The  following  points  may  be  noticed. 

Instruments  under  Seal.  Since  such  things  are  unknown  in  South  African 
Law  the  peculiar  rules  of  English  Law  relating  to  Agents  who  make  themselves 
parties  to  Deeds  find  no  place  in  that  system. 

Power  of  Attorney.  The  English  power  of  attorney  being  an  instrument  .under 
seal  does  not  (technically)  require  to  be  witnessed.  Apart  from  statute  such  instru- 
ments in  South  African  Law  must  be  witnessed.  In  Cape  Colony  §  2  of  Act  10  of  1879 
enacts  as  follows.  "It  shall  be  sufficient  for  the  validity  of  any  power  of  attorney 
made  after  the  passing  of  this  Act  that  the  same  shall  be  signed  at  the  foot  or  end 
thereof  by  the  person  making  the  same  with  his  signature  or  mark.  Provided  that 
it  shall  be  lawful  for  the  Registrar  of  Deeds,  Master  of  the  Supreme  Court,  or  any 
other  person  before  paying  out  any  money,  or  doing  any  other  act,  or  authorizing 
any  act  to  be  done  by  virtue  of  any  power  of  attorney,  to  require  that  the  signature 
or  mark  of  the  person  making  the  same  shall  be  attested  a)  By  the  signature  of  two 
witnesses  who  shall  be  above  the  age  of  fourteen  years,  and  competent  to  give  evi- 
dence in  a  court  of  justice,  and  who  shall  affix  their  signatures  as  near  as  conveni- 
ently may  be  to  the  signature  or  mark  of  the  person  making  the  power  of  attorney ; 
or  b)  By  the  declaration  of  one  such  witness  as  aforesaid  who  shall  declare  that  he 
was  present  and  saw  the  person  making  such  power  sign  the  same,  or  affix  his  mark 
thereto;  or  that  such  person  acknov/^ledged  his  signature  or  mark  thereto  in  the 
presence  or  hearing  of  the  witness;  or  c)  By  the  certificate  of  a  Justice  of  the  Peace 
or  Notary  Pablic." 

Determination  of  Agency.  Agency  is  determined  by  the  death  of  the  Principal 
or  Agent,  but  subject  to  the  reasonable  reservation  that  if  an  agent  in  ignorance 
of  the  death  of  his  principal  bona  fide  proceeds  to  execute  the  matter  entrusted  to 
him,  he  can  recover  compensation  from  the  estate  of  the  deceased  (Voet  17.  1.  15). 
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Agency  is  ako  determined  by  the  insolvency  of  principal  or  agent,  and  if  the  prin- 
cipal is  a  joint  stock  Company  by  winding  up. 

Revocation  and  Renunciation.  Either  principal  or  agent  may  withdraw  re  adhuc 
integrd,  i.  e.  before  the  work  has  been  begun,  except  where  the  Agency  is  coupled 
with  an  interest,  iu  which  case  even  death  or  insolvency  of  the  principal  does  not 
terminate  the  agency.  (Fick  v.  Bierman  2  S.  C.  35).  When  the  work  has  once  been 
begun,  neither  party  may  revoke  or  renounce  except  for  just  cause  (Voet  17.  1.  17). 
Presumably  the  right  to  revoke  or  renounce  may  in  any  case  be  excluded  by 
express  agreement  with  the  result  at  all  events  that  a  party  acting  contrary  thereto 
would  expose  himself  to  an  action  for  breach  of  contract. 

Agency  may  be  gratuitous.  The  rights  and  duties  of  the  agent  are  not  materi- 
ally affected  by  the  fact  that  he  acts  gratuitously.  In  either  case  he  must  show 
the  highest  diligence.  Even  in  English  Law  a  gratuitous  agent  is  held  liable  in  tort 
(if  not  in  contract)  for  misfeasance.  Since  consideration  in  the  English  sense  is  not 
essential  to  the  vahdity  of  a  contract  in  South  Africa  (vide  infra.  Tit.  4  Contract) 
a  contract  between  principal  and  agent  wiU  bind  and  will  be  enforceable  by  the 
latter  equally  whether  he  is  to  be  remunerated  for  his  services  or  not. 

Procuration  in  rem  suam.  A  procurator  in  rem  suam  is  a  person  who  is  empo- 
wered by  a  principal  to  deal  with  the  subject  matter  of  the  power  as  if  it  were  his 
own  and  for  his  own  benefit.  The  procurator  may  sue  in  his  own  name,  and  the 
authority  conferred  upon  him  is  irrevocable.  His  position  in  fact  is  rather  that  of 
cessionary  than  of  mandatory.  Powers  of  this  kind  are  frequent  in  South  Africa, 
though  unknown  to  the  Law  of  England. 

Unauthorised  Agency.  The  Roman  law  of  negotiorum  gestio  applies  in  prin- 
ciple in  South  Africa. 


Title  IV.    Contracts. 


Contracts.  The  South-African  Law  of  Contract,  being  uncodified,  rests  upon 
the  Roman-Dutch  Common  Law  from  which  it  derives  its  principles  and  in  part 
its  terminology.  It  has  however  been  completely  inter-penetrated  by  English  Law. 
English  cases  are  freely  cited,  and  English  text- books,  such  as  those  of  Leake,  Pollock 
and  Anson,  are  in  common  use,  but  not  to  the  exclusion  of  Grotius,  Voet  and  Pothier. 

Formation  of  Contract. 

Offer  and  Acceptance.  The  law  is  substantially  the  same  as  English  law.  All 
contracts  are  consensual,  so  that  an  agreement  to  lend  or  to  exchange  is  just  as 
actionable  as  an  agreement  to  sell  or  to  give.  With  regard  to  offer  and  acceptance 
through  the  post  it  is  still  uncertain  whether  a  contract  is  concluded  by  the  mere 
posting  of  a  letter  of  acceptance  or  whether  acceptance  must  actually  be  commu- 
nicated to  the  offeror.  {Fern  G.  M.  Co.  v.  Tobias,  3  S.  A.  R.  134;  Bal  v.  Van 
Staden,    [1902]  T.  S.  128).    It  is  probable  that  the  court  wUl  adopt  the  latter  view. 

Formal  Requirements.  Generally  speaking  no  form  is  required  to  render  a 
contract  binding.  The  contract  under  seal  is  unknown  to  South-African  Law,  nor 
is  there  any  legislation  corresponding  to  the  requirements  of  the  English  Statute 
of  Frauds,  sec.  4,  except  to  a  limited  extent  in  Natal  (Law  No.  12,  1884),  and  in  the 
Transvaal  Province,  where  by  the  Transfer  Duty  Proclamation,  No.  8  of  1902,  sec.  30, 
"no  contract  or  sale  of  fixed  property  shall  be  of  any  force  or  effect  unless  it  be  in 
writing  and  signed  by  the  parties  thereto  or  by  their  agents  duly  authorised  in  writing". 
By  the  same  proclamation  sec.  29,  sub.-sec.  1,  leases  for  not  less  than  ten  years  or  for 
a  life  or  renewable  at  the  wiU  of  the  lessee  indefinitely  or  for  periods  which  together 
with  the  first  period  thereof  amount  in  aU  to  not  less  than  ten  years  must  be  notarially 
executed  to  have  effect  against  creditors  or  subsequent  bona  fide  purchasers  or  lessees 
(Cherry  &  Amm  v.  Leaak  <&  Potgieter  [1907]  T.  S.  702) ;  "and  no  lease  of  any  mynpacht, 
claim  or  right  to  minerals  shall  be  of  any  force  or  effect  unless  executed  before  a 
notary  public,  nor  shall  it  be  of  any  force  or  effect  against  creditors  or  any  subsequent 
bond  fide  purchaser  or  lessee  of  the  property  leased  or  any  portion  thereof  unless 
it  be  registered  against  the  title-deeds  of  such  property"  (ibid.),  (Lazarus  v.  Weasels 
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[1903]  T.  S.  500).  In  Natal  by  Law  12  of  1884  sec.  1  (c)  "No  action  shall  be  main- 
tained on  any  contract  to  grant  or  take  a  lease  or  sublease  of  immoveable  property 
or  any  interest  therein  for  a  period  exceeding  two  years  from  the  time  of  making 
such  contract,  unless  and  save  so  far  as  such  contract  shall  be  evidenced  by  some 
writing  signed  by  or  on  behalf  of  the  person  sought  to  be  bound  thereby,  or  by  or 
on  behalf  of  some  person  for  whose  contracts  the  person  sued  may  then  be  liable." 
It  will  be  observed  that  this  section  like  the  corresponding  section  of  the  English 
Statute  of  Frauds  merely  goes  to  the  evidence ;  and  it  is  further  provided  that  it 
"shall  not  apply  to  any  Contract  where  there  has  been  part  performance  by  any 
party  or  his  representative  in  such  a  way  as  is  inconsistent  with  any  other  reason- 
able conclusion  than  the  actual  existence  of  such  a  contract  in  the  whole  or  in  part" 
(ibid.  §  2).  By  the  Common  Law  of  South- Africa  transfer  coram  lege  loci  with  regis- 
tration in  the  Deeds  Office  is  necessary  to  pass  the  property  in  immovables  (Harris 
V.  Buissine's  Trustees,  2  M.  195,  and  Cape  Ordinance  14  of  1844;  Natal,  Law  5. 
1860,  Law  19,  1883,  Law  19,  1884,  Law  6,  1890;  Transvaal,  Proclamation  No.  8, 
1902;  Orange  Free  State,  Statute  Book,  Cap.  67.  The  same  principle  appUes  to  mort- 
gages of  immovables  and  the  constitution  and  transfer  of  real  servitudes  (Judd  v. 
Fourie,  2  E.  D.  C.  41;  Transvaal,  Law  No.  3  of  1886).  The  Law  with  regard  to 
leases  varies  in  the  different  provinces,  but  it  is  common  matter  that  long  leases  do 
not  affect  particular  successors  or  creditors  of  the  lessor  without  either  registration 
or  notice.  (Wille,  Landlord  and  Tenant  in  South  Africa  p.  26.)  It  seems  doubtful 
whether  by  the  Roman-Dutch  Common  Law  ante-nuptial  settlements  needed  to 
be  in  writing;  in  modern  practice  they  always  are  so,  and  by  the  Cape  Act  21  of 
1875,  sec.  2,  they  do  not  affect  creditors  unless  registered.  So  also  in  the  Orange 
Free  State  by  Law  7,  1892. 

Causa  and  Consideration.  In  recent  times  the  question  has  been  warmly 
debated  whether  the  Enghsh  doctrine  of  consideration  forms  any  part  of  the  Common 
Law  of  South  Africa.  The  affirmative  view  expressed  by  DeVilliers,  C.  J.,  ixiAlexander 
V.  Perry,  4  Buch.  59,  Malan  &  v.  d.  Merwe  v.  Secretan  Boon  <fc  Co.,  Foord,  94, 
Tradesmen's  Benefit  Society  v.  Du  Preez,  5  S.  C.  269,  Mte-mhu  v.  Webster,  21  S.  C.  323, 
has  settled  the  law,  for  the  time  being,  at  all  events,  for  Cape  Colony.  The  contrary 
view  has  been  judicially  maintained  for  the  Orange  Free  State  in  Van  Beuge  v.  Coetzee, 
1  Off.  Rep.,  314;  and  in  the  Transvaal  m  Rood  v.  Wallach,  [1904]  T.  S.  187.  In 
the  recent  case  of  Joubert  v.  Enslin,  [1910]  A.  D.  6  in  the  Appellate  Division  the  con- 
troversy was  mentioned  but  left  undecided.  It  is  now  very  generally  agreed  that  the 
view  advocated  by  Lord  De  VilHers  must  be  regarded  as  a  bold  attempt  at  judicial 
legislation.  The  justa  causa  or  ^redelijke  oorzaak'  required  by  some  Roman-Dutch 
authorities  (Grotius,  3.  1.  52;  Van  Leeuwen,  Roomsch-HoUandsch  recht,  4.  1.  4, 
etc.)  can  no  longer  be  identified  with  the  "consideration"  of  English  Law.  Whether 
the  doctrine  of  cause,  which  seems  likely  to  prevail  in  South  Africa,  has  itself  any 
logical  coherency  or  necessity  may  perhaps  be  doubted. 

Mistake,  Fraud,  Misrepresentation,  Undue  Influence.  The  effect  of  these  m- 
gredients  in  Contract  is  substantially  the  same  as  in  English  law.  Where  however 
the  latter  diverges  from  the  Roman  law,  as  in  some  matters  affecting  mistake  and 
fraud,  the  rules  of  the  Roman  law  tend  to  prevail.  The  remedy  of  restitutio  in 
integrum  is  freely  employed  for  the  avoidance  of  contracts  induced  by  fraud  or 
undue  influence.  In  connection  with  undue  influence  in  particular  English  Cases 
are  cited. 

Laesio  Enormis.  Relief  on  this  ground  was  given  in  the  Roman-Dutch  law  in 
terms  of  Cod.  4.  44.  2.  It  has  been  abolished  in  Cape  Colony  by  the  General  Law 
Amendment  Act,  No.  8,  of  1879,  sec.  8  and  in  the  Orange  Free  State  by  Procla- 
mation 1902,  sec.  6;  in  the  Transvaal  it  still  obtains. 

Illegal  Contracts.  The  grounds  of  illegality  are  generally  speaking  the  same 
as  in  English  law;  but  the  Roman- Dutch  law  goes  further  than  English  law  in  con- 
demning agreements  relating  to  a  future  right  of  succession  or  limiting  a  testator's 
freedom  of  disposition  (Grot.  3.  1.  42;  Voet  2  :  14  :  16).  It  seems  that  marriage- 
brokage  contracts  are  not  illegal  (Van  der  Keessel.    Theses.  482). 

The  law  as  to  Gaming  and  Wagering  Contracts  is  somewhat  unsettled  (See 
a  careful  discussion  of  the  subject  in  S.  A.  L.  J.,  Vol.  23  p.  21).  Recent  decisions 
have  closely  followed  English  precedents.  In  Cape  Colony,  Act  No.  36  of  1902 
reproduces  the  provisions  of  the  Imperial  Gaming  Act  of  1845  (8  and  9  Vic. 
c.   109). 
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Capacity  of  parties.  The  grounds  of  incapacity  are  the  same  as  in  other  legal 
systems  and  affect  principally  1.  Minors.  2.  Married  women.  3.  Insane  persons. 
Unemancipated  minors  cannot  bind  themselves  by  contract  without  the  authority 
of  parent  or  guardian,  unless  the  contract  is  for  necessaries  or  the  minor  has  taken 
some  benefit  under  it  (Grot.  1.  8.  5;  3.  1.  26).  On  marriage  a  woman  becomes  a 
minor  in  law  and  under  the  guardianship  of  her  husband  (Grot.  1.  5.  19).  Her  con- 
tractual capacity,  therefore,  is  that  of  a  minor;  and  she  has  no  persona  standi  in 
judicio  apart  from  her  husband.  She  may  however  bind  herseK  and  her  husband 
by  Contracts  incidental  to  the  household  (Grot.  1.  5.  23).  By  antenuptial  contract 
any  or  all  of  the  Common  Law  incapacities  of  a  married  woman  may  be  excluded 
(1  Maasdorp,  Institutes  of  Cape  Law  p.  54).  (For  the  law  relating  to  women  sureties 
see  below,  Title  "Guaranties".)  Madmen  and  lunatics  cannot  contract  at  all. 
{Molyneux  v.  Natal  Land  Co.  Ld.  [1905]  A.  C.  555).  It  is  otherwise  in  Enghsh  Law, 
which  does  not,  as  a  rule,  avoid  a  contract  on  the  ground  of  insanity,  unless  known 
to  the  other  contracting  party. 

Operation  of  Contract. 

Parties.  As  a  rule  a  contract  affects  the  parties  and  none  others.  Nemo 
'promittere  potest  pro  altera.  Alteri  stipulari  nemo  potest.  These  rules  are,  of  course, 
qualified  by  the  rules  of  the  Law  of  Agency,  and,  to  a  limited  extent,  of  Family 
Law.  Whether  the  second  of  the  above  maxims  holds  good  in  the  Roman -Dutch 
Law  of  South  Africa  must  be  regarded  as  still  undetermined.  The  contrary 
decision  of  de  ViUiers  C.  J.  in  Tradesmen's  Benefit  Society  v.  Du  Preez  (5  S.  C.  269) 
is  somewhat  discounted  by  the  intrusion  into  it  of  the  English  doctrine  of  Con- 
sideration. 

Assignment  of  rights  of  action.  The  law  upon  this  matter,  as  developed  by  judi- 
cial decision  is  substantially  the  same  as  in  England.  Contractual  rights  and  rights 
arising  from  breach  of  contract  are,  with  some  exceptions,  freely  assignable  without 
the  consent  and  against  the  will  of  the  debtor.  (Paterson's  Exors  v.  Webster,  Steel 
&  Co.  1  S.  C.  350;  Cullinan  v.  Pistorius  [1903]  0.  R.  C.  33.)  The  lex  Anastasiana 
(Cod.  4.  35.  23)  has  been  judicially  declared  to  be  inapplicable  to  Cape  Colony  {Sea- 
ville  V.  Colley  9  S.  C.  39)  and  is  no  doubt  obsolete  in  the  other  provinces  also. 

Performance  of  Contract. 

A  few  points  may  be  noticed  in  which  the  duties  of  the  parties  are  regulated 
by  law.  The  Place  of  performance  is  the  place  where  the  obligation  was  contracted 
unless  some  other  place  is  expressly  or  impliedly  agreed  (Voet  46.  3. 12).  The  debtor 
(semble)  is  not,  as  in  English  Law,  bound  to  seek  out  and  find  his  creditor.  The 
creditor  on  the  contrary  must  find  his  debtor  and  demand  payment  or  performance, 
if  the  latter  is  to  be  in  mora. 

As  to  time,  in  the  absence  of  contrary  agreement  performance  must  take  place 
immediately,  i.  e.  within  a  reasonable  time.  When  a  day  is  fixed  for  performance 
the  debtor  is  not  in  default  until  the  day  is  wholly  past,  for  he  has  the  whole  day 
for  performance.  The  same  rule  applies  when  a  thing  is  to  be  done  in  a  named  month 
or  year  (Grot.  3.  3.  50;  Voet,  45.  1.  19;  46.  3.  12).  When  a  day  is  fixed  for  payment 
no  letter  of  demand  is  necessary  and  interest  begins  to  run  so  soon  as  the  debtor 
is  in  default.  Dies  interpellat  pro  homine.  In  other  cases  interest  runs  from  the  date 
of  demand,  and,  if  no  demand  is  proved,  from  the  day  of  the  service  of  the  summons 
in  the  action  brought  against  him  (3  Maasdorp,  Institutes  p.  122).  In  the  absence 
of  any  special  agreement  as  to  the  rate  of  interest,  the  legal  rate  of  interest  in  Cape 
Colony  is  six  per  cent,  per  annum  (ibid.).  It  is  further  to  be  observed  that  the  law 
condemns  usurious  interest,  and  that  the  amount  of  accumulated  interest  is  not 
in  any  case  allowed  to  exceed  the  capital,  i.  e.  that  not  more  than  this  can  be  claimed 
at  any  one  time  (Voet  22.  1.  19).  But  apart  from  this  there  is  no  general  law  limiting 
the  rate  of  interest.  Whether  interest  is  usurious  or  not  depends  upon  the  circum- 
stances of  each  case  (Dyason  v.  Ruthven  (1860)  3  S.  282;  Renter  v.  Yates  [1904] 
T.  S.  855).  It  seems  that  an  agreement  for  compound  interest  is  no  longer,  as  such, 
unlawful  (Voet  22.  1.  20;  Compton  v.  Williams,  K.  160;  Heinemann  v.  Barnes, 
6  C.  T.  R.  107. 

The  Cape  Parliament  has  recently  passed  a  Usury  Act  (No.  23  of  1908),  by  which  the 
permitted  rate  of  interest  is  fixed,  but  it  has  no  application  to  "mercantile  transactions  between 
commercial  men". 
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Appropriation  of  payments.  South-African  and  English  Law  are  substantially 
in  accord,  but  by  the  former  appropriation  by  debtor  or  creditor  must  take  place 
contemporaneously  with  the  payment  (Voet  46.  3.  26). 

Discharge  of  Contract. 

A  contract  is  extinguished  by  payment  or  performance,  by  compensation  or  set- 
off, by  release,  by  novation,  by  prescription  or  limitation  of  actions.  Consignation 
is  not  in  use,  but  tender  of  performance  or  payment  into  court  avoids  the  con- 
sequences of  mora.  If  one  makes  payment  on  behalf  of  a  debtor  without  his 
knowledge  or  against  his  will,  the  debtor  is  thereby  set  free  from  his  obligation 
(Voet  46.  3.  1).  It  seems  that  a  debtor  may  require  his  creditor  to  accept  payment 
before  the  debt  accrues  due  (Gr.  3.  39.  9),  at  all  events  when  the  postponement  of 
payment  was  intended  for  the  sole  benefit  of  the  debtor  (Voet,  12.  1.  20)  and, 
perhaps,  in  other  oases  also  (Schorer  ad  Grot,  ubi  sup).  The  law  of  compensatio  is 
borrowed  from  the  Roman  Law.  Mutual  debts,  if  of  a  liquid  character,  cancel  one 
another,  pro  tanto,  ipso  jure  and  need  not  be  pleaded  [Kruger  v.  Van  Vuuren's  Ex- 
ecutrix 5  S.  C.  162).  Release  of  a  debtor  may  be  effected  by  bare  agreement  as  an 
expression  of  mere  generosity  without  consideration  (Grot.  3.  41.  5.  &  6.).  Prescription 
operates  to  extinguish  a  contractual  debt  at  the  end  of  a  period  of  a  third  of  a 
century  (Voet  44.  3.  8)  or,  according  to  modern  practice,  thirty  years  (Van  der 
Keessel,  Thesis  206;  Jones  v.  Town  Council  of  Capetoum,  13  S.  C.  62).  Various 
shorter  terms  bar  the  remedy  without  extinguishing  the  right.  In  Cape  Colony, 
Natal  and  the  Transvaal  many  of  these  are  now  defined  by  statute.  In  the 
Orange  Free  State  clause  16  of  the  Perpetual  Edict  of  Charles  V  of  4th  October  1540, 
which  fixes  a  short  term  of  two  years  in  respect  of  salaries  of  advocates,  physicians 
and  servants  etc.  and  for  the  price  of  merchandise  sold  by  retail  for  consumption 
is,  apparently,  stiU  in  force.  It  was  repealed  for  Cape  Colony  by  Ord.  No.  6  of  1861 
§  4  and  for  the  Transvaal  by  Law  No.  26,   1908. 


Prescriptions  of  Actions. 
Prescription  Act,   6  of   i86i   (Cape). 

Repugnant  laws  and  usages  repealed.  1.  AU  former  laws  and  usages  in  so  far 
as  they  may  be  repugnant  to  or  inconsistent  with  any  of  the  provisions  of  this  Act 
shaU  be  and  the  same  are  hereby  repealed. 

Action  for  liquid  debts  barred  by  prescription  of  eight  years.  2.  Except  as  herein- 
after is  excepted,  no  suit  or  action  upon  any  biU  of  exchange,  promissory  note,  or 
other  hquid  document  of  debt  of  such  a  nature  as  to  be  capable  of  sustaining  a  claim 
for  the  sort  of  interlocutory  judgment  commonly  called  a  "provisional  sentence" 
shaU  be  capable  of  being  brought  at  any  time  after  the  expiration  of  eight  years 
from  the  time  when  the  cause  of  action  upon  such  hquid  document  first  accrued, 
or  in  case  any  such  cause  of  action  shall  have  already  accrued,  then  after  the  ex- 
piration of  eight  years  from  the  time  of  the  taking  effect  of  this  Act :  Provided  that 
nothing  in  this  Act  contained  shaU  extend  to  or  affect  any  mortgage  bond,  general 
or  special,  or  any  judgment  of  any  Court  in  this  Colony  or  elsewhere. 

Suits  and  actions  to  which  preceding  section  applies.  3.  The  provisions  of  the 
last  preceding  section  shall  extend  and  apply  to  the  respective  suits  and  actions 
following,  that  is  to  say :  to  suits  and  actions  for  money  due  for  goods  sold  and  de- 
livered, —  for  money  lent  by  the  plaintiff  to  the  defendant,  —  for  money  paid  by 
the  plaintiff  for  the  use  of  the  defendant,  - —  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff,  (including  the  "condictio  indebiti")  —  for  rent 
upon  any  lease  or  contract  for  hire.  —  for  money  claimed  upon  or  by  virtue  of  an 
admission  1)  of  an  amount  due  upon  an  account  stated  as  settled,  —  for  money  due 
upon  an  award  of  arbitrators,  —  for  money  due  as  the  purchase  money  of  fixed 
property,  —  for  money  claimed  for  work  and  labour  done  and  materials  for  the  same 
provided,  —  and  for  money  claimed  upon  or  by  virtue  of  any  policy  of  assurance. 


1)  In  Natal  this   only  applies  to  a  verbal  admission.  — 
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Placaat  of  1540  repealed.  4.  The  one  hundred  and  sixty-fifth  article  of  the 
Placaat  of  the  Emperor  Charles  the  V.  of  the  4th  October,  1540,  establishing  in  cer- 
tain cases  a  prescription  of  two  years,  is  hereby  repealed,  to  the  end  that  the  sub- 
stance thereof,  with  certain  amendments,  may  be  re-enacted  by  this  Act. 

Prescription  of  three  years  established  in  certain  cases.  5.  No  suit  or  action  for 
the  fees  or  for  the  fees  and  disbursements  of  advocates,  attorneys,  pubHc  notaries, 
conveyancers,  land  surveyors,  or  persons  practising  any  branch  of  the  medical  pro- 
fession, or  for  the  amount  of  any  baker's,  or  butcher's,  or  tailor's,  or  dressmaker's, 
or  boot  and  shoemaker's  bill  or  account,  —  nor  any  suit  or  action  for  the  salary 
or  wages  of  any  merchant's  clerk  or  other  persons  employed  iri  any  merchant's 
or  dealer's  store,  counting-house,  or  shop,  —  nor  any  suit  or  action  for  the  wages 
as  a  servant  of  any  person  coming  under  the  definition  of  the  term  "servant"  given 
in  the  Masters  and  Servants  Act,  No.  15  of  1856,  shall  (except  as  hereinafter  is  ex- 
cepted) be  capable  of  being  brought  at  any  time  after  the  expiration  of  three  years 
from  the  time  when  the  cause  of  action  in  any  such  case  as  aforesaid  first  accrued 
or  in  case  such  cause  or  action  shall  have  already  accrued,  then  after  the  expiration 
of  three  years  from  the  time  of  the  taking  effect  of  this  Act :  Provided  that  as  often 
as  any  acknowledgment  of  or  promise  in  \vriting  to  pay  any  such  debt  as  is  in  this 
section  mentioned,  shall  have  been  made  or  given  at  any  time  before  the  expiration 
of  such  term  of  three  years,  then  such  debt  may  be  sued  for  at  any  time  within  eighth) 
years  from  the  date  of  such  acknowledgment  or  promise,  or  in  case  such  acknowledg- 
ment or  promise  shall  specify  some  future  time  for  the  payment  of  the  debt,  then 
within  eight  years  from  the  date  at  which  the  said  debt  became,  by  or  according 
to  the  tenor  or  effect  of  such  acknowledgment  or  promise,  due  and  payable.  And 
provided  that  nothing  in  this  section  contained  shall  prevent  the  application  to  any 
such  debt  as  is  in  this  section  mentioned  of  any  of  the  provisions  of  the  eighth  section 
of  this  Act. 

How  in  regard  to  minors  or  persons  under  legal  disability.  6.  If  at  the  time  when 
any  such  cause  of  action  as  is  in  the  second,  third  and  fifth  sections  of  this  Act  men- 
tioned, first  accrued,  the  person  to  whom  the  same  accrued  shall  have  been  a  minor, 
or  under  coverture,  or  of  unsound  mind,  or  absent  from  the  Colony,  then  such  per- 
son, or  the  person  claiming  through  him,  may,  notwithstanding  that  the  period  of  pre- 
scription hereinbefore  limited  in  regard  to  such  cause  of  action  shall  have  expired, 
bring  a  suit  or  action  upon  such  cause  of  action  at  any  time  within  eight  years  or 
three  years  (as  the  case  may  be)  next  after  the  time  at  which  the  person  to  whom 
such  cause  of  action  first  accrued  shall  have  ceased  to  be  under  any  such  disabiUty 
as  aforesaid,  or  shall  have  died,  whichever  of  these  two  events  shall  have  first  hap- 
pened . 

This  Act  not  to  prevent  a  judicial  interruption  of  term  of  prescription.  7.  Nothing 
in  this  Act  contained  shall  extend  to  alter  the  existing  law  relative  to  the  effect  of 
a  judicial  interpellation  by  the  creditor  of  his  debtor  in  staying  or  interrupting  the 
course  of  any  incompleted  term  or  period  of  prescription,  which  law  shall  apply 
in  all  respects  to  any  term  of  prescription  by  this  Act  established  precisely  as  if 
such  term  were  the  term  now  by  law  established. 

Questions  as  to  the  effect  of  an  acknowledgment  of  debt  in  taking  the  case  out 
of  the  operation  of  this  Act.  8.  In  any  suit  or  action  in  this  Colony  in  which  any 
question  shall  arise  concerning  the  effect,  if  any,  of  any  acknowledgment  of  debt 
or  any  promise  to  pay  any  debt  or  any  payment  of  interest  on  any  debt,  or  any  part 
payment  of  the  principal  of  any  debt  made  by  any  person  whomsoever,  whether  the 
person  sought  to  be  charged  in  such  suit  or  action  or  not,  in  taking  any  cause  of 
action  out  of  the  operation  of  this  Act,  such  question  shall  be  judged  of  and  deter- 
mined in  this  Colony  in  hke  manner  and  by  the  same  rules  and  principles  as  it  would 
be  judged  of  and  determined  in  any  of  Her  Majesty's  Courts  of  Record  at  West- 
minster, in  case  the  effect  of  the  same  acknowledgment,  promise,  or  payment  were 
in  question  at  the  same  time  in  any  of  such  last-mentioned  Courts. 

Simple  endorsement  of  payment  not  sufficient  to  take  the  case  out  of  the  opera- 
tion of  this  Act.  9.  No  endorsement  or  memorandum  of  any  payment  written  or 
made  upon  any  promissory  note,  biU  of  exchange,  or  other  Hquid  document  by  or 
on  behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed  to  be 
sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  this  Act. 

1)  In  Natal  the  corresponding  periods  are  two  years  and  six  years  (Law  14,  1861  §4). 
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Prescription  may  affect  certain  items  of  claim  and  not  the  others.    10.   If  any 

suit  or  action  shall  be  brought  for  the  amount  or  balance  of  an  account  containing 
any  number  of  items  or  matters  of  claim  more  than  one  of  such  a  nature  as  are  in 
this  Act  mentioned,  no  claim  in  respect  of  an  item  or  matter  which  arose  at  a  date 
beyond  the  period  of  prescription  by  this  Act  established,  shall  be  claimable  by 
reason  only  of  some  other  matter  of  claim  comprised  in  the  same  account  having 
first  arisen  within  the  said  period. 

How  when  person  against  whom  cause  of  action  has  arisen  is  absent  from  the 
Colony.  11.  If  at  the  time  when  any  such  cause  of  action  as  is  in  this  Act  mentioned 
first  accrued,  the  person  against  whom  such  cause  of  action  had  arisen  shall  be 
absent  from  this  Colony,  then  the  person  to  whom  such  cause  of  action  so  accrued 
shall  have  the  same  time  after  the  return  of  such  other  person  to  this  Colony,  within 
which  to  bring  his  action  as  by  this  Act  he  would  have  had  after  such  cause  of  action 
first  accrued,  in  case  the  person  against  whom  the  same  had  arisen  had  then  been 
within  this  Colony:  Provided,  also,  that  in  case  any  such  cause  of  action  as  afore- 
said shall  have  already  arisen  against  any  person  who  shall  be  absent  from  this 
Colony  at  the  time  of  the  taking  effect  of  this  Act,  such  cause  of  action  shall,  for  the 
purpose  of  this  section,  be  deemed  to  have  first  accrued  upon  the  day  on  which  sucli 
person  shaU  return  to  this  Colony. 

How  in  case  of  joint  debtors  when  one  is  absent  from  the  Colony.  12.  Where 
any  such  cause  of  action  as  is  in  this  Act  mentioned  lies  against  two  or  more 
joint  debtors,  the  person  to  whom  such  cause  of  action  shall  have  accrued  shall  not 
be  entitled  to  any  time  beyond  the  time  fixed  by  this  Act,  within  which  to  commence 
any  action  or  suit  for  enforcing  such  cause  of  action  against  any  one  or  more  of  such 
joint  debtors  who  shaU  not  be  absent  from  this  Colony  at  the  time  when  such  cause 
of  action  first  accrued,  by  reason  only  that  some  one  or  more  of  such  joint  debtors 
was  or  were  at  the  time  such  cause  of  action  so  accrued  absent  from  this  Colony: 
Provided  also,  that  the  plaintiff  in  any  such  last  mentioned  action  shall  not  be 
barred  from  maintaining  an  action  against  the  joint  debtor  or  joint  debtors  who 
was  or  were  absent  from  the  Colony  at  the  time  the  cause  of  such  action  accrued, 
after  his  or  their  return  to  this  Colony,  by  reason  only  that  judgment  for  such  cause 
of  action  was  already  recovered  against  one  or  more  of  such  joint  debtors  who  was 
not  or  were  not  absent  from  this  Colony  at  the  time  in  that  behalf  aforesaid. 

Power  of  court  to  judge  of  shorter  terms  of  prescription  not  affected.  13.  Nothing 
in  this  Act  contained  shall  be  construed  so  as  to  deprive  any  Court  in  this  Colony 
of  any  power  which  it  may  now  by  law  possess  to  take  into  consideration  as  matter 
of  evidence  in  any  suit  or  action  pending  in  such  Court  any  lapse  of  time  shorter  than 
the  period  of  prescription  established  by  this  Act,  and  to  give  such  weight  to  such 
evidence  as  it  may  under  the  particular  circumstances  of  the  case  appear  to  be 
entitled  to. 

Act  No.   7  of   1865    (Cape). 

Period  of  Prescription  and  servitude  limited  to  thirty  years.  106.  The  period 
of  prescription  in  regard  to  immovable  property  in  this  Colony,  and  servitudes 
upon  or  connected  therewith,  shall,  from  and  after  the  1st  day  of  January,  1867, 
be  thirty  years,  instead  of  the  third  of  a  century. 

[For  a  full  statement  of  the  Law  of  Prescription  of  actions  see  Nathan,  Common 
Law  of  South  Africa,  vol.  IV,  pp.  2390 — 2408.  What  is  there  written  must  however 
be  read  subject  to  the  Transvaal  Law  No.  26,  1908.] 

Plurality  of  creditors  and  debtors. 
The  rights  and  liabilities  of  co-obligees  and  co-obligors  are  as  a  rule  (unless  the 
contrary  is  expressed)  joint  and  not  joint  and  several.  "In  other  words,  each  of 
several  co-obligors  (except  in  the  case  of  co-partners)  is  only  liable  for  his  share  of 
the  contract,  and  not  for  the  whole  contract  in  solidum;  and  each  of  several  co- 
obligees  is  only  entitled  to  his  proportionate  share  of  the  rights  covered  by  the 
contract."  (3  Maasdorp  p.  86.)  There  is  an  exception  to  this  rule  in  the  case  of 
joint-principals  in  a  contract  of  agency.  If  one  co-obligor  is  sued  alone  he  may 
plead  the  benefit  of  division  unless  it  has  been  expressly  renounced.  If  one  co- 
obligor  voluntarily  pays  the  whole  debt,  this  operates  as  a  release,  saving  to  him 
his  recourse  against  the  other  co-debtors  for  contribution.  If  it  is  expressly  agreed 
that  an  obligation  shall  be  joint  and  several,  then  joint  and  several  creditors  may 
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each  sue,  and  joint  and  several  debtors  may  each  be  sued  in  solidum  for  the  whole 
amount  of  the  claim  (Van  der  Keessel,  Thesis  494),  but  upon  payment  by  one  or  to 
one  all  the  co-obhgors  will  be  discharged.  One  of  several  co-obligors  so  paying  is 
entitled  to  claim  cession  of  actions  against  the  rest. 


Title  V.    Bills  of  Exchange  and  Promissory  Notes. 


The  Law  of  Negotiable  Instruments  in  the  various  Provinces  is  contained  in 
the  following  statutes:  viz.  Cape  of  Good  Hope,  Act  No.  19,  1893;  Transvaal,  Pro- 
clamation No.  11  of  1902;  Orange  Free  State,  Ordinance  28  of  1902,  Natal,  Law 
No.  8,  1887. 

The  text  given  below  is  that  of  the  Transvaal  Act.  Such  variations  as  deserve 
comment  are  mentioned  in  footnotes.  The  above-mentioned  enactments  vary  but 
little  from  the  Imperial  Bills  of  Exchange  Act  1882  (c.  61),  on  which  they  are  founded. 
Where  the  sections  are  identical  or  closely  correspond  reference  is  made  in  the  text 
to  the  Imperial  Act. 

Part  I.    Preliminary. 

1.  In  this  Act  unless  the  context  otherwise  requires:  "Acceptance"  means 
an  acceptance  completed  by  delivery  or  notification.  "Action"  includes  a  counter- 
claim, claim  in  reconvention  and  set-off.  "Banker"  includes  a  body  of  persons, 
whether  incorporated  or  not,  who  carry  on  the  business  of  banking.  "Bearer"  means 
the  person  in  possession  of  a  bill  or  note  which  is  payable  to  bearer.  "BUI"  means 
Bill  of  Exchange.  "Note"  means  Promissory  Note.  "To  note"  is  to  make  a  nota- 
rial minute  in  accustomed  form  of  the  circumstances  of  dishonour  and  at  the  time 
of  dishonour  of  a  biU  or  note.  "Delivery"  means  transfer  of  possession,  actual  or 
constructive,  from  one  person  to  another.  "Holder"  means  the  payee  or  indorsee  of 
a  biU  or  note,  who  is  in  possession  of  it,  or  the  bearer  thereof.  "Indorsement"  means 
an  indorsement  completed  by  delivery.  "Issue"  means  the  first  delivery  of  a  bill 
or  note  complete  in  form,  to  a  person  who  takes  it  as  a  holder.  "Person"  includes 
a  body  of  persons,  whether  incorporated  or  not.  "Value"  means  valuable  consi- 
deration.   "Written"  includes  printed.    "Writing"  includes  print. 

Natal  adds  "  'Bankrupt'  includes  any  person  whose  estate  Is  vested  in  a  trustee  or  assignee, 
under  the  laws  for  the  time  being  in  force  in  Natal  relating  to  bankruptcy,  insolvency  or  assign- 
ment."   Also:    "  'Stamped  Paper'  means  paper  on  which  a,  stamp  has  been  impressed." 

"Payment  in  due  course"  means  payment  made  at  or  after  the  maturity  of  a  bill 
to  the  holder  thereof  ui  good  faith  and  without  notice  that  his  title  to  the  bill  is 
defective.    "Month"  means  calendar  month. 

Natal  omits  these  two  definitions. 

"Non-business  days"  include  Sunday  and  any  day  appointed  by  any  law  or 
by  the  Lieutenant-Governor  under  the  authority  of  any  law  as  a  solemn  fast  or 
day  of  thanksgiving  or  as  a  pubhc  holiday. 

Transvaal:  11  of  1902,  §  1  as  amended  by  Ord.  37  of  1903  §  4.  The  other  Acts  enter  into 
details:  —  Cape:  19  of  1893,  §  1;  O.  F.  S.:  28  of  1902,  §  1  as  amended  by  31  of  1902,  and  37  of 
1903;  Natal:  8  of  1887,  §  91.     See  below,  p.   102. 

Part  II.  Bills  of  Exchange. 
Form  and  Interpretation. 
Bill  of  Exchange  defined.  2.  1.  A  biU  of  exchange  is  an  unconditional  order 
in  writing,  addressed  by  one  person  to  another,  signed  by  the  person  giving  it,  re- 
qiiiring  the  person  to  whom  it  is  addressed  to  pay  on  demand,  or  at  a  fixed  or  deter- 
minable future  time,  a  sum  certain  in  money  to,  or  to  the  order  of,  a  specified  person, 
or  to  bearer.  2.  An  instrument  which  does  not  comply  with  these  conditions,  or 
which  orders  any  act  to  be  done  in  addition  to  the  payment  of  money,  is  not  a  bill 
of  exchange ;  3.  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional  within 
the  meaning  of  this  section;  but  an  unqualified  order  to  pay  coupled  with  a)  an 
indication  of  a  particular  fund  out  of  which  the  drawee  is  to  reimburse  himself, 
or  a  particular  account  to  be  debited  with  the  amount,  b)  a  statement  of  the  trans- 
action which  gives  rise  to  the  bUl,  or  c)  a  statement  on  the  bill  that  it  is  drawn 
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against  specified  documents  attached  thereto  for  deUvery  or  acceptance,  or  on 
payment  of  the  bill  as  the  case  may  be,  or  d)  a  statement  on  the  bill  that  it  is 
drawn  under  and  against  a  specified  letter  of  credit  or  other  similar  authority  is 
unconditional. 

Natal  omits  c  and  d. 

4.  A  bill  is  not  invahd  by  reason  a)  That  it  is  not  dated;  b)  That  it  does  not 
specify  the  value  given,  or  that  any  value  has  been  given  therefor;  c)  That  it  does 
not  specify  the  place  where  it  is  drawn,  or  the  place  where  it  is  payable. 

Natal  here  inserts  as  §  3  "An  inland  biU  is  a  biU  which  is,  or  on  the  face  of  it  purports  to  be, 
both  drawn  and  payable  within  the  Colony  of  Natal.  Any  other  bill  is  a  foreign  bill."  This 
distinction  borrowed  from  the  English  Law  does  not  exist  in  the  rest  of  South  Africa. 

Effect  where  different  parties  to  the  Bill  are  the  same  person.  3.  1.  A  bill  may 
be  drawn  payable  to,  or  to  the  order  of,  the  drawer,  or  it  may  be  drawn  payable  to, 
or  to  the  order  of  the  drawee;  2.  Where  in  a  bill  drawer  and  drawee  are  the  same 
person,  or  where  the  drawee  is  a  fictitious  person,  or  a  person  not  having  capacity 
to  contract,  the  holder  may  treat  the  instrument  at  his  option,  either  as  a  bill  of 
exchange  or  as  a  promissory  note. 

The  Sections  in  the  Natal  Act  are  henceforward  one  in  advance  in  number  i.  e.,  in  this 
case,  §  4. 

Address  to  drawee.  4.  The  drawee  must  be  named  or  otherwise  indicated  in 
a  bill  with  reasonable  certainty.  A  bUl  may  be  addressed  to  two  or  more  drawees 
at  once,  whether  they  are  partners  or  not,  but  an  order  addressed  to  two  drawees 
in  the  alternative  or  to  two  or  more  drawees  in  succession  is  not  a  biU  of  exchange. 

Certainty  required  as  to  payee.  5.  1.  Where  a  bUl  is  not  payable  to  bearer,  the 
payee  must  be  named  or  otherwise  indicated  therein  with  reasonable  certainty. 
2.  A  bill  may  be  made  payable  to  two  or  more  payees  jointly,  or  it  may  be  made 
payable  in  the  alternative  to  one  of  two,  or  one  or  some  of  several  payees.  A  bill 
may  also  be  made  payable  to  the  holder  of  an  office  for  the  time  being.  3.  Where 
the  payee  is  a  fictitious  or  non-existing  person  or  a  person  not  having  capacity  to 
contract,  the  bill  may  be  treated  as  payable  to  bearer. 

Natal  omits  from  3.  the  words  "or  a  person  not  having  capacity  to  contract." 

What  bills  are  negotiable.  6.  1.  When  a  bill  contains  words  prohibiting  transfer, 
or  indicating  an  intention  that  it  should  not  be  transferable,  it  is  valid  as  between 
the  parties  thereto,  but  is  not  negotiable.  2.  A  negotiable  bill  may  be  payable  either 
to  order  or  to  bearer.  3.  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  pay- 
able, or  on  which  the  only  or  last  indorsement  is  an  indorsement  in  blank.  4.  A  bill 
is  payable  to  order  which  is  expressed  to  be  so  payable,  or  which  is  expressed  to  be 
payable  to  a  particular  person,  and  does  not  contain  words  prohibiting  transfer 
or  indicating  an  intention  that  it  should  not  be  transferable.  5.  Where  a  bUl,  either 
originally  or  by  indorsement,  is  expressed  to  be  payable  to  the  order  of  a  specified 
person,  and  not  to  him  or  his  order,  it  is  nevertheless  payable  to  him  or  his  order 
at  his  option. 

Sum  payable.  7,  1.  The  sum  payable  by  a  bill  is  a  sum  certain  within  the  meaning 
of  this  Act,  although  it  is  required  to  be  paid  a)  With  interest;  b)  By  stated  instal- 
ments; c)  By  stated  instalments,  with  a  provision  that  upon  default  in  payment 
of  any  instalment  the  whole  shall  become  due;  d)  According  to  an  indicated  rate 
of  exchange,  to  be  ascertained  as  directed  by  the  bill.  2.  Where  the  sum  payable 
is  expressed  in  words  and  also  in  figures,  and  there  is  a  discrepancy  between  the 
two,  the  sum  denoted  by  the  words  is  the  amount  payable.  3.  Where  a  bill  is  ex- 
pressed to  be  payable  with  interest,  unless  the  instrument  otherwise  provides,  in- 
terest runs  from  the  date  of  the  bill,  and  if  the  bill  is  undated  from  the  issue  thereof. 

Bill  payable  on  demand  and  Bill  payable  at  a  future  time.  8.  1.  A  bill  is  pay- 
able on  demand :  a)  Which  is  expressed  to  be  payable  on  demand  or  at  sight,  or  on 
presentation;  or  b)  In  which  no  time  for  payment  is  expressed.  2.  Where  a  bill  is 
accepted  or  indorsed  when  it  is  overdue,  it  shall,  as  regards  the  acceptor  who  so 
accepts,  or  any  indorser  who  so  indorses  it,  be  deemed  a  bill  payable  on  demand. 

9,  A  biU  is  payable  at  a  determinable  future  time  within  the  meaning  of  this 
Act  which  is  expressed  to  be  payable:  1.  At  a  fixed  period  after  date  or  sight;  2.  On 
or  at  a  fixed  period  after  the  occurrence  of  a  specified  event  which  is  certain  to 
happen,  though  the  time  of  happening  may  be  uncertain.  An  instrument  expressed 
to  be  payable  on  or  after  the  occurrence  of  a  specified  event  which  may  or  may 
not  happen,  is  not  a  bUl,  and  the  happening  of  the  event  does  not  cure  the  defect. 
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Omission  of  date  in  bill  payable  after  date.   Antedating  and  postdating.   10—11. 

Where  a  bill  expressed  to  be  payable  at  a  fixed  period  after  date  is  issued  undated, 
or  where  the  acceptance  of  a  bUl  payable  at  a  fixed  period  after  sight  is  undated, 
any  holder  may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  bill 
shall  be  payable  accordingly:  Provided  that:  1.  Where  the  holder  in  good  faith 
and  by  mistake  inserts  a  wrong  date,  and  2.  In  every  case  where  a  wrong  date  is 
inserted  if  the  bill  subsequently  comes  into  the  hands  of  a  holder  in  due  course, 
the  bill  shall  not  be  avoided  thereby,  but  shall  operate  and  be  payable  as  if  the 
date  so  inserted  had  been  the  true  date.  Where  a  bill  or  an  acceptance  or  any  in- 
dorsement on  a  bill  is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be  deemed 
to  be  the  true  date  of  the  drawing,  acceptance  or  indorsement  as  the  case  may  be. 
A  bill  is  not  invaUd  by  reason  only  that  it  is  antedated  or  postdated,  or  that  it  bears 
date  on  a  Sunday. 

Days  of  Grace.  Time  of  Payment.  12.  Wliere  a  biU  is  not  payable  on  demand 
the  day  on  which  it  falls  due  is  determined  as  follows:  1.  If  the  date  on  which  any 
bill  would  fall  due  shall  be  a  non- business  day,  the  due  date  of  the  bill  shall  be  the 
next  business  day;    2.  There  are  no  days  of  grace  in  the  Union  of  South  Africa; 

3.  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after  sight,  or  after  the  hap- 
pening of  a  specified  event,  the  time  of  payment  is  determined  by  excluding  the 
day  from  which  the  time  is  to  begin  to  run,  and  by  including  the  day  of  payment; 

4.  Where  a  bill  is  payable  at  a  fixed  period  after  sight  the  time  begins  to  run  from 
the  date  of  the  acceptance  if  the  bill  be  accepted  and  from  the  date  of  noting  or 
protest,  if  the  bill  be  noted  or  protested  for  non-acceptance  or  non-deUvery. 

Proclamation  13  of  1902  (Transvaal). 

Natal  here  adds  "The  term  'month'  in  a  bill  means  calendar  month." 

Case  of  Need.  13.  The  drawer  of  a  bill  and  any  indorser  may  insert  therein 
the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of  need,  that  is  to  say, 
in  case  the  bill  is  dishonoured  by  non-acceptance  or  non-payment.  Such  person 
is  called  the  referee  in  case  of  need.  It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not  as  he  may  think  fit. 

Optional  Stipulations.  14.  The  drawer  of  a  bill  and  any  indorser  may  uisert 
therein  an  express  stipulation:  1.  Negativing  or  limiting  his  own  liability  to  the 
holder;    2.  Waiving  as  regards  himself  some  or  aU  of  the  holder's  duties. 

Acceptance.  15.  The  acceptance  of  a  bill  is  the  signification  by  the  drawee 
of  his  assent  to  the  order  of  the  drawer.  An  acceptance  is  invalid  unless  it  com- 
plies with  the  following  conditions,  namely:  a)  It  must  be  written  on  the  bill  and 
be  signed  by  the  drawee.  The  mere  signature  of  the  drawee  without  additional  words 
is  sufficient;  b)  It  must  not  express  that  the  drawee  will  perform  his  promise  by 
any  other  means  than  the  payment  of  money. 

16.  A  bill  may  be  accepted :  1.  Before  it  has  been  signed  by  the  drawer,  or  while 
otherwise  it  is  incomplete ;  2.  When  it  is  overdue,  or  after  it  has  been  dishonoured 
by  a  previous  refusal  to  accept,  or  by  non-payment;  3.  When  a  bill  payable  after 
sight  is  dishonoured  by  non-acceptance,  and  the  drawee  subsequently  accepts  it, 
tlie  holder  in  the  absence  of  any  different  agreement,  is  entitled  to  have  the  bill 
accepted  as  of  the  date  of  first  presentment  to  the  drawee  for  acceptance. 

17.  An  acceptance  is  either:  a)  General  or  b)  Qualified.  A  general  acceptance 
assents  without  qualification  to  the  order  of  the  drawer.  A  qualified  acceptance 
in  express  terms  varies  the  effect  of  the  bill  as  drawn.  In  particular  an  acceptance 
is  qualified  which  is :  a)  Conditional,  i.  e.  which  makes  payment  by  the  acceptor 
dependant  on  the  fulfilment  of  a  condition  therein  stated ;  b)  Partial,  i.  e.  an  accept- 
ance to  pay  part  only  of  the  amount  for  which  the  bill  is  drawn;  c)  Local,  i.  e.  an 
acceptance  to  pay  only  at  a  particular  specified  place.  An  acceptance  to  pay  at  a 
particular  place  is  a  general  acceptance,  unless  it  expressly  states  that  the  bill  is 
to  be  paid  there  only  and  not  elsewhere;  d)  Qualified  as  to  time;  e)  The  acceptance 
of  some  one  or  more  of  the  drawees  but  not  of  all. 

Inchoate  instruments.  18.  Where  a  simple  signature  on  a  blank  paper  to  which 
a  stamp  has  been  affixed  by  the  signer  is  delivered  by  him  in  order  that  it  may  be 
converted  into  a  biU,  it  operates  as  a  prima  facie  authority  to  fill  it  up  as  a  com- 
plete bill  for  any  amount  such  stamp  will  cover,  using  the  signature  for  that  of  a 
drawer,  or  an  acceptor,  or  an  indorser;  and  in  like  manner,  when  a  biU  is  wanting 
in  any  material  particular,  the  person  in  possession  of  it  has  a  prima  facie  authority 
to  fill  up  the  omission  in  any  way  he  thinks  fit. 
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The  Natal  Act  begins  "Where  a  simple  signature  on  a  blank  stamped  paper  is  delivered 
by  the  signer  in  order"  etc.   Note  the  definition  of  "stamped  paper"  given  in  §  1  of  the  said  Act. 

2.  In  order  that  any  such  instrument  when  completed  may  be  enforceable 
against  any  person  who  became  a  party  thereto  prior  to  its  completion,  it  must 
be  filled  up  within  the  time  agreed  on,  or  if  no  time  be  agreed  on  then  within  a  rea- 
sonable time,  and  strictly  in  accordance  with  the  authority  given.  Reasonable  time 
for  this  purpose  is  a  question  of  fact.  Provided  that  if  any  such  instrument  after 
completion  is  negotiated  to  a  holder  in  due  course  it  shall  be  valid  and  effectual 
for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up  within 
a  reasonable  time,  and  strictly  in  accordance  with  the  authority  given. 

Delivery.  19.  1.  Every  contract  on  a  bUl,  whether  it  be  the  drawer's,  the  accep- 
tor's, or  an  indorser's,  is  incomplete  and  revocable,  until  delivery  of  the  instrument 
in  order  to  give  effect  thereto:  Provided  that  where  an  acceptance  is  written  on 
a  bUl,  and  the  drawee  gives  notice  to  or  according  to  the  directions  of  the  person 
entitled  to  the  bill  that  he  has  accepted  it,  the  acceptance  then  becomes  complete 
and  irrevocable.  2.  As  between  immediate  parties,  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,  the  delivery  a)  In  order  to  be  effectual  must  be 
made  either  by  or  under  the  authority  of  the  party  drawing,  accepting  or  indorsing, 
as  the  case  may  be ;  b)  May  be  shown  to  have  been  conditional  or  for  a  special  pur- 
pose only,  and  not  for  the  purpose  of  transferring  the  property  in  the  bUl.  But  if 
the  bill  be  in  the  hands  of  a  holder  in  due  course  a  vahd  delivery  of  the  biU  by  all 
parties  prior  to  him  so  as  to  make  them  liable  to  him  is  conclusively  presumed. 
3.  Where  the  bill  is  no  longer  in  the  possession  of  a  party  who  has  signed  it  as  a 
drawer,  acceptor,  or  indorser,  a  valid  and  unconditional  delivery  by  him  in  presu- 
med until  the  contrary  can  be  proved. 

Capacity  and  Authority  of  Parties. 
Capacity.  20.  1.  Capacity  to  incur  hability  as  a  party  to  a  bOl  is  co-extensive 
with  capacity  to  contract:  Provided  that  to  the  validity  of  a  bill,  accepted  or  in- 
dorsed by  a  woman,  the  renunciation  of  the  benefits  senatus  consultum  Vdleianum, 
and  aiiihentica  si  qua  mulier  shaU.  not  be  requisite.  2.  Where  a  bUl  is  drawn  or  in- 
dorsed by  an  infant  or  minor  the  drawing  or  indorsement  entitles  the  holder  to 
receive  payment  of  the  bUl,  and  to  enforce  it  against  any  other  party  thereto. 

Natal  inserts  a  proviso  that  "nothing  in  this  section  shall  enable  a  Corporation  to  make 
itself  liable  as  drawer,  acceptor  or  indorser,  of  a  bill,  unless  it  is  competent  to  it  so  to  do  under 
the  law  for  the  time  being  in  force  relating  to  corporations." 

Signature  essential  to  liability.  Forged  and  unauthorized  signature.  Procu- 
ration signature.  21.  No  person  is  liable  as  drawer,  indorser  or  acceptor  of  a  bill 
who  has  not  signed  it  as  such ;  provided  that :  —  a)  Where  a  person  signs  a  biU  in  a 
trade  or  assumed  name  he  is  liable  thereon  as  if  he  had  signed  his  own  name ;  b)  The 
signature  of  the  name  of  a  firm  is  equivalent  to  the  signature  by  the  person  so  signing 
of  the  names  of  all  persons  liable  as  partners  of  that  firm. 

22.  Subject  to  the  provisions  of  this  law,  where  a  signature  on  a  bill  is  forged 
or  placed  thereon  without  the  authority  of  the  person  whose  signature  it  purports 
to  be,  the  forged  or  unauthorized  signature  is  wholly  inoperative,  and  no  right 
to  retain  the  biU  or  to  give  a  discharge  therefor  or  to  enforce  payment  thereof  against 
any  party  thereto  can  be  acquired  through  or  under  that  signature  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill  is  precluded  from 
setting  up  the  forgery  or  want  of  authority:  Provided  that  nothing  in  this  section 
shall  affect  the  ratification  of  an  unauthorized  signature  not  amounting  to  forgery. 

23.  A  signature  by  procuration  operates  as  notice  that  the  agent  has  but  a  limited 
authority  to  sign,  and  the  principal  is  only  bound  by  such  signature  if  the  agent 
in  so  signing  was  acting  within  the  actual  limits  of  his  authority. 

Person  signing  as  agent  or  in  representative  capacity.  24.  1.  Where  a  person 
signs  a  bill  as  drawer,  indorser  or  acceptor,  and  adds  words  to  his  signature,  indi- 
cating that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  representative  character, 
he  is  not  personally  liable  thereon:  Provided  that  if  such  person  had  no  authority 
to  sign  for  or  on  behalf  of  such  principal,  or  in  a  representative  character,  he  shall 
be  personally  liable  on  the  said  bOl.  2.  In  determining  whether  a  signature  on  a 
biU  is  that  of  the  principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the 
construction  most  favourable  to  the  validity  of  the  instrument  shall  be  adopted. 
Natal  omits  the  above  from  and  including  the  words  "provided  that". 
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The  Consideration  of  a  Bill. 
Value  and  Holder  for  Value.    25.    1.  Valuable  consideration  for  a  bill  may  be 
constituted  by  a)  Any  cause  sufficient  to  support  an  action  founded  on  contract 

or  agreement.  „ 

The  Natal  Act  reads  "a)  Any  consideration  sufficient  to  support  a  simple  contract. 

b)  An  antecedent  debt  or  liability.  Such  a  debt  or  liability  is  deemed  valuable 
consideration  whether  the  bill  is  payable  on  demand  or  at  a  future  time. 

Natal  here  inserts  "Valuable  consideration  for  a  bill  is  not  necessary  to  entitle  the  holder 
to  sue  therefor".    No  mention  is  made  of  "cause"- 

2.  Where  value  has  at  any  time  been  given  for  a  biH,  the  holder  is  deemed  to 
be  a  holder  for  value  as  regards  the  acceptor  and  aU  parties  to  the  biU  who  became 
parties  prior  to  such  time.  3.  Where  the  holder  of  a  bUl  has  a  lien  on  it,  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for  value  to 
the  extent  of  the  sum  for  which  he  has  a  lien. 

Accommodation  Bill  or  Party.  26.  1.  An  accommodation  party  to  a  bill  is  a 
party  who  has  signed  a  bUl  as  drawer,  acceptor  or  indorser  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his  name  to  some  other  person.  2.  An  ac- 
commodation party  is  Uable  on  the  bUl  to  a  holder  for  value;  and  it  is  immaterial 
whether  when  such  party  took  the  bUl,  he  knew  such  party  to  be  an  accommodation 
party  or  not. 

Holder  in  Due  Course.    27.  =  Imp.  §  29. 

Presumption  of  Value  and  Good  Faith.   28.  =  Imp.  §  30. 

For  Natal  read  §  29  as  it  stands:  For  the  other  provinces  omit  the  words  "duress,  or  force 
and  fear"  after  "fraud"  where  it  first  occurs  in  subsection  2. 

Negotiation  of  Bills. 
Negotiation  of  a  Bill.    29.  =  Imp.  §  31. 
Requisites  of  a  valid  indorsement.    30.  =  Imp.  §  32. 

The  Transvaal  and  Orange  Free  State  Acts  omit  the  words  "if  he  think  fit"  in  subsection  4. 

Conditional  indorsement.    31.  =  Imp.  §  33. 

Indorsement  in  blank  and  special  indorsement.   32.  =  Imp.  §  34. 

General  duties  of  the  holder. 

Restrictive  indorsement.    33.  =  Imp.  §  35. 

Negotiation  of  overdue  or  dishonoured  bill.    34.  =  Imp.  §  36. 

Negotiation  of  bill  to  party  already  liable  thereon.    35.  =  Imp.  §  37. 

Right  of  the  holder.    36.  =  Imp.  §  38. 

When  presentment  for  acceptance  is  necessary.    37.  =  Imp.  §  39. 

Time  for  presenting  bill  payable  after  sight.    38.  =  Imp.  §  40. 

Rules  as  to  presentment  and  acceptance  and  excuses  for  non-presentment. 
39.  1.  A  bUl  is  duly  presented  for  acceptance  which  is  presented  in  accordance 
with  the  following  rules :  a)  The  presentment  must  be  made  by  or  on  behalf  of  the 
holder  to  the  drawee  or  to  some  person  authorized  to  accept  or  refuse  acceptance 
on  his  behalf,  at  a  reasonable  hour  on  a  business  day  and  before  the  bUl  is  overdue; 
b)  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not  partners,  present- 
ment must  be  made  to  them  aU  unless  one  has  authority  to  accept  for  all,  then  pre- 
sentment may  be  made  to  him  only;  o)  Where  the  drawee  is  dead  presentment 
may  be  made  to  his  executor ;  d)  Where  the  drawee  is  insolvent  or  has  assigned  his 
estate,  presentment  may  be  made  to  him  or  his  trustee  or  assignee;  e)  A  present- 
ment through  the  post  office,  if  in  due  course,  is  sufficient.  2.  Presentment  in  ac- 
cordance with  these  rules  is  excused,  and  a  bUl  may  be  treated  as  dishonoured  by 
non-acceptance :  a)  Where  the  drawee  is  dead  or  insolvent,  or  is  a  fictitious  person, 
or  a  person  not  having  capacity  to  contract  by  bUl;  b)  Where  after  the  exercise 
of  reasonable  dUigence  such  presentment  cannot  be  effected;  c)  Where  although 
the  presentment  has  been  irregular,  acceptance  has  been  refused  on  some  other 
ground.  3.  The  fact  that  the  holder  has  reason  to  believe  that  the  bill  on  present- 
ment win  be  dishonoured  does  not  excuse  presentment. 

[In  the  above  section,  as  indeed  throughout,  the  language  of  the  Natal  Act 
savours  more  of  the  English  than  of  the  Transvaal  or  Cape  Acts.  B.  g.  for  "insol- 
vent" read  "bankrupt":  omit  reference  to  "assignee":  and  for  "executor"  read 
"personal  representative".  The  last  is  however  an  idiosyncrasy  of  the  Natal  Law 
rather  than  an  imitation  of  the  English  Act.] 
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Non-Acceptanee.   40.  =  Imp.  §  42. 

Dishonour  by  Non-Acceptance  and  its  consequences.    41.  =  Imp.  §  43. 

Duties  as  to  qualified  acceptance.  42.  =  Imp.  §  44.  But  all  the  South  African 
Acts  with  the  exception  of  the  Natal  Act  omit  the  word  "foreign"  in  subsection  2. 
Natal  alone  has  such  a  thing  as  an  "inland  bill":  iai  the  other  Colonies  the  distinc- 
tion would  be  meaningless. 

Rules  as  to  presentment  for  payment.  43.  =  Imp.  §  45.  Natal  reads  "personal 
representative"  for  "executor"  in  subsection?;  and  subsection  8  reads,  in  all  the 
South  African  Acts,  as  follows:  "8)  A  presentment  through  the  post  office,  if  in  due 
course,  is  sufficient." 

Excuses  for  delay  or  non-presentment  for  payment.  44,  =  Imp.  §  46.  All  the 
South  African  Acts  except  that  of  Natal  add  a  subsection  2  (f )  as  follows :  "f )  Where 
the  drawee  or  acceptor  is  insolvent  or  has  assigned  his  estate." 

Dishonour  by  non-payment.    45.  =  Imp.  §  47. 

Notice  of  dishonour  and  effect  of  non-notice.    46.  =  Imp.  §  48. 

Rules  as  to  notice  of  dishonour.  47.  =  Imp.  §  49.  a)  In  subsection  9  all  South 
African  Acts  except  Natal  read  "an  executor"  for  "a  personal  representative."; 
b)  In  subsection  10  the  Natal  Act  reads  "bankrupt  or  has  assigned  his  estate"  for 
"bankrupt",  while  the  other  South  African  Acts  read  "insolvent".  Instead  of 
"trustee",  Natal  reads  "trustee  or  assignee"  and  this  is  changed  in  the  other  Acts 
to  "person  in  whom  his  estate  is  vested." 

Excuses  for  non-notice  and  delay.    48.  =  Imp.  §  50. 

Noting  or  protest  of  bill.  49.  =  Imp.  §  51.  The  Cape,  Transvaal  and  Orange 
Free  State  differ  substantially  from  Natal  and  England  in  their  reading  of  this 
section :  a)  They  omit  subsection  1  and  the  first  thirteen  words  of  subsection  2 
and  begin  instead  with  "1.  where  a  bill";  b)  The  words  in  subsection  2  of  the  Eng- 
lish and  Natal  Acts  "Where  a  biU  does  not  appear  on  the  face  of  it  to  be  a  foreign 
bill,  protest  thereof  in  case  of  dishonour  is  unnecessary"  are  omitted,  and  the  pre- 
vious sentence  is  finished  by  the  addition  of  the  words,  "with  the  exception  of  the 
drawer  or  payee  of  a  cheque  on  a  banker  as  hereinafter  defined."  c)  The  result  of  b, 
is  that  the  numbering  of  the  subsections  is  changed  being  one  less  in  the  other  South 
African  acts  than  in  Natal  and  England;  d)  In  subsections  (EngUsh  numbering) 
"bankrupt"  is  omitted  in  favour  of  (Natal)  "insolvent  or  assigns  hia  estate"  and 
(in  the  case  of  the  other  Acts)  "insolvent";  e)  In  subsection  9  (English  numbering) 
the  words  "when  necessary"  are  omitted  in  all  the  South  African  Acts. 

Duties  of  holder  as  regards  drawee  or  acceptor.    50.  =  Imp.  §  52. 

Liabilities  of  Parties. 
Fimds  in  hands  of  drawee.    51.  =    Imp.  §  53.    The  part  referring  exclusively 
to  Scotland  is  of  course  omitted  in  South  Africa. 
Liability  of  acceptor.    52.  =  Imp.  §  54. 
Liability  of  drawer  or  indorser.    53.  =  Imp.  §  55. 
Stranger  signing  a  bill  liable  as  indorser.    54.  =  Imp.  §  56. 
Measure  of  damages  against  parties  to  a  dishonoured  bill.    55.  =  Imp.  §  57. 

a)  In  subsection  1  (b)  the  South  African  Acts  other  than  that  of  Natal  begin  "Interest 
thereon  in  accordance  with  the  stipulation  if  any  in  the  biU  or  from  the  time"  etc.; 

b)  In  subsection  1  (c)  the  words  "or  when  protest  is  necessary"  are  omitted  in  favour 
of  the  words  "and  where",  but  a  further  alteration  in  the  Natal  Act  preserves  in 
that  Province  only  the  spirit  of  the  English  Law. 

Transferor  by  delivery  and  transferee.    56.  =  Imp.  §  58. 

Discharge  of  Bill. 

Payment  in  due  course.  57.  =  Imp.  §  59.  In  subsection  1,  the  South  Afri- 
can Acts  other  than  that  of  Natal  insert  after  the  words  "in  due  course"  and  before 
the  words  "by  or  on  behalf  of"  the  words  "or  'pro  tanto  by  payment  of  part  notified 
by  indorsement  on  the  bill  if  such  payment  be  made"  .... 

Banker  paying  demand  draft  v/here  indorsement  is  forged.  58.  =  Imp.  §  60. 
There  is  a  substantial  difference  in  this  section  between  the  English  and  Natal 
Acts  on  the  one  hand  and  the  other  South  African  Acts  on  the  other.  The  South 
African  Acts  other  than  that  of  Natal  add  to  the  end  of  this  clause  the  words;  "provi- 
ded such  indorsement  does  not  purport  to  be  that  of  a  person  who  is  a  customer 
of  the  banker  at  the  branch  on  which  the  said  biU  is  drawn." 
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Acceptance  for  the  holder  at  maturity.    59.  =  Imp.  §  61. 

Express  waiver.  60,  =  Imp.  §  62.  All  South  African  Acts  other  than  of  Natal 
insert  the  words  "on  the  bill"  after  the  words  "in  writing." 

Cancellation.    61.  =  Imp.  §  63. 

Alteration  of  bill.  62.  =  Imp.  §  64.  Natal  agrees.  The  other  Acts  read  as 
foUows:  "1.  Where  a  biU  or  acceptance  is  materially  altered  then  the  liability  of 
all  parties  who  were  parties  to  the  bill  at  the  date  of  alteration  and  did  not  assent 
to  it,  must  be  regarded  as  if  the  alteration  had  not  been  made ;  but  any  party  who 
has  himself  made,  authorized,  or  assented  to  the  alteration,  and  all  subsequent 
indorsers  are  liable  on  the  bill  as  altered.  2.  Amongst  material  alterations  are  the 
following:  Any  alteration  of  the  date,  the  sum  payable,  the  time  of  payment, 
and  where  a  bill  has  been  accepted  generally,  the  addition  of  a  place  of  payment 
without  the  acceptor's  assent." 

Acceptance  and  Payment  for  Honour. 

Acceptance  for  Honour  supra  Protest.    63.  =  Imp.  §  65. 

Liability  of  Acceptor  for  Honour.    64.  =  Imp.  §  66. 

Presentment  to  Acceptor  for  Honour.  65.  =  Imp.  §  67.  In  subsection  2  South 
African  Acts  read  for  "day"  (where  it  occurs  the  second  time)  the  words  "business 
day  next."  In  the  same  subsection  Natal  reads  "or  forwarded"  instead  of  "posted 
or  forwarded  for  presentment"  and  inserts  the  words  "or  by  the  next  succeeding 
post"  before  the  last  four  words  in  the  subsection. 

Payment  for  honour  supra  Protest.  66.  =  Imp.  §  68.  After  "person"  where 
it  first  occurs,  South  African  Acts,  other  than  of  Natal,  insert  "not  being  a  party 
already  liable  thereon."  In  subsection  5  the  same  Acts  read  "substituted"  for  "sub- 
rogated." 

Lost  Instruments. 

Holder's  Right  to  duplicate  of  the  lost  bill.  67.  =  Imp.  §  69.  South  African 
Acts  other  than  Natal  insert  "adequate"  before  "security." 

Action  on  Lost  Bill.  68.  =  Imp.  §  70.  The  same  Acts  insert  after  "bill",  the 
words  "other  than  a  proceeding  for  provisional  sentence;"  after  "loss"  the  words 
"or  non- production;"  after  "set  up"  the  words  "by  way  of  defence." 

Bill  in  a  Set. 
Rules  as  to  set.    69.  =  Imp.  §  71. 

Conflict  of  Laws. 
Rules  where  Laws  Conflict.  70.  =  Imp.  §  72.  a)  There  are  continual  textual 
amendments  in  the  Colonial  Acts  "Colony"  being  substituted  for  "United  Kingdom" 
and  other  such  necessary  changes  being  made ;  b)  In  subsection  2  the  words  "where 
an  inland  biU  is  indorsed  in  a  foreign  country",  which  appear  in  the  Natal  Act, 
are  omitted  in  favour  of  the  words  "where  a  biU  drawn  and  payable  in  this  Colony 
is  indorsed  elsewhere." 

Part  III.     Cheques  on  a  Banker. 

Cheque  defined.    71.  =  Imp.  §  73. 

Presentment  of  cheque.    72.  =  Imp.  §  74. 

Revocation  of  banker's  authority.  73.  =  Imp.  §  75.  All  South  African  Acts 
add  "3.  Notice  of  the  customer  having  become  insolvent"  save  that  Natal  reads 
"bankrapt"  for  "insolvent". 

Crossed  Cheques. 

General  and  special  crossings  defined.    74,  =  Imp.  §  76. 

Crossings  by  drawer  or  after  issue.    75.  =  Imp.  §  77. 

Crossing  a  material  part  of  a  cheque.    76.  =  Imp.  §  78. 

Duties  of  bankers  as  to  crossed  cheques.  77.  =  Imp.  §  79.  All  South  African 
Acts  insert  two  new  subsections  1.  and  2.,  the  English  number  1  becoming  number 
3.  These  subsections  are:  "1.  Where  a  cheque  is  crossed  generally,  the  banker  on 
whom  it  is  drawn  shall  not  pay  it  otherwise  than  to  a  banker;  2.  Where  a  cheque 
is  crossed  specially,  the  banker  on  whom  it  is  drawn  shall  not  pay  it  otherwise  than 
to  the  banker  to  whom  it  is  crossed,  or  to  his  agent  for  collection  being  a  banker." 

Protection  to  banker  and  drawer  where  cheque  is  crossed.    78,  =  Imp.  §  80. 


CHEQUES  AND  NOTES.  101 

Effect  of  crossing  on  holder.    79.  =  Imp.  §81. 

Protection  to  collecting  banker.    80.  =  Imp.  §  82. 

Extension  of  §§  74—80  (South  African  numbers)  to  other  documents.  81.  South 
African  Acts  (other  than  Natal):  "Sections  74  to  80  of  this  Act  shall  extend 
to  any  document  issued  by  a  customer  of  any  banker,  and  intended  to  enable  any 
person  to  obtain  payment  on  demand  from  such  banker  of  the  sum  mentioned 
in  such  document,  and  shall  so  extend  in  like  manner  as  if  the  said  document  were 
a  cheque;  provided  that  nothing  herein  contained  shall  be  deemed  to  render  any 
such  document  a  negotiable  instrument." 

Part  IV.    Promissory  Notes. 

Promissory  Note  defined.  82.  =  Imp.  §  83.  a)  In  Natal  Act,  in  subsection  4 
the  words  "Colony  of  Natal"  are  substituted  for  the  words  "British  Isles";  b)  In 
all  other  South  African  Acts  subsection  4  is  omitted. 

Delivery  necessary.   83.  =  Imp.  §  84. 

Joint  and  several  notes.  84.  =  Imp.  §  85.  All  South  African  Acts  other  than 
that  of  Natal  add  at  end  of  subsection  2  the  words,  "and  any  note  signed  by  two  or 
more  persons  is  deemed  to  be  their  joint  and  several  note  in  the  absence  of  a  con- 
trary intention  appearing  upon  the  face  of  it." 

Note  payable  on  demand.    85.  =  Imp.  §  86. 

Presentment  of  note  for  payment.  86.  =  Imp.  §  87.  In  subsection  1,  after  the 
word  "liable"  where  it  first  occurs,  all  South  African  Acts  other  than  that  of  Natal 
add  "unless  the  particular  place  mentioned  is  the  place  of  business  of  the  payee 
and  the  note  remains  in  his  hands." 

Liability  of  maker.    87.  =  Imp.  §  88. 

Application  of  Part  II  to  Notes.  88.  =  Imp.  §  89.  AU  South  African  Acts  other 
than  that  of  Natal  omit  subsection  4. 

Part  V.    Supplementary. 

Good  Faith.  89.  =  Imp.  §  90.  The  Cape  Act  adds  at  end  of  section  "and  the 
authorized  sealing  with  a  corporate  seal  of  a  Corporation  or  the  authorized  stamping 
of  an  official  stamp  of  any  Bank  or  Company,  shall  be  deemed  to  be  sufficient  and 
equivalent  to  signature  or  indorsement  of  any  such  instrument  or  writing." 

Signature.  90.  =  Imp.  §91.  The  Cape,  Transvaal  and  Orange  Free  State 
Acts  omit  subsection  (2).  The  two  latter  Acts  insert  here  the  words  inserted  in 
the  Cape  Act  under  the  previous  section. 

Computation  of  Time.  91.  =  Imp.  §  92.  Before  "time"  (where  it  first  occurs) 
the  South  African  Acts  other  than  that  of  Natal  insert  "reasonable  or  other".  The 
same  Acts  read  "four"  instead  of  "three".  All  African  Acts  omit  the  definition 
of  non-business  days,  this  matter  being  now  governed  by  an  enactment  of  the  Union 
Parliament  (See  below). 

When  noting  is  equivalent  to  protest.    92.  =  Imp.  §  93. 

Protest  when  notary  in  non-accessible.  93.  =  Imp.  §  94.  The  Natal  Act  omits 
the  words  "or  authorized."  The  other  South  African  Acts  read  "landowner  or  house- 
holder" instead  of  "householder  or  substantial  resident." 

Dividend  warrants  etc.  94.  =  Imp.  §  95.  All  South  African  Acts  add  "to  a 
coupon  for  payment  of  interest  and  to  postal  or  money  orders" ;  save  that  Natal 
does  not  refer  to  postal  or  money  orders. 


Schedule. 

Form  of  Protest  which  may  be  used  when  the  services  of  a  Notary  cannot  be  obtained. 
Know  all  men  that  I,  A.  B.,  landowner  or  householder  of in  the  district  of Trans- 
vaal at  the  request  of  C.  D.  there  being  no  notary  public  available  did  on  the day  of 

190 at demand  payment  (or  acceptance)  of  the  bill  of  exchange  hereunder  written 

from  E.  F.  to  which  demand  he  made  answer  (state  answer  if  any)  wherefore  I  now  in  the  pre- 
sence of  G.  H.  and  J.  K.  do  protest  the  said  bill  of  exchange. 

A.  B. 
Witnesses. 

G.  H. 
J.  K. 
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N.  B.    The  bill  itself  should  be  annexed  or  a  copy  of  the  bill  and  aU  that  there  is  thereon 
should  bo  underwritten. 

Imp.  and  Natal  give  "householder"  merely;  the  other  acts  coincide  with  the  above. 


Public  Holidays  Act   (No.  3)   19 10, 


Applicable  throughout  the  Union  of  South  Africa. 

The  following  days  are  public  holidays.  New  Year's  Day,  Good  Friday,  Easter 
Monday,  Ascension  Day,  Victoria  Day  (24th  May),  Union  Day  (31st  May),  King's 
Birthday  (First  Monday  in  August),  the  First  Monday  in  October,  Dingaan's  Day 
(16th  Dec.},  Christmas  Day,  Boxing  Day  (26th  Dec).  Sunday  is  a  "non-business 
day".  If  a  hoMday  falls  on  a  Sunday,  the  Monday  following  shall  be  a  holiday.  If 
Boxing  Day  falls  on  a  Monday,  the  Tuesday  shall  also  be  a  holiday. 


Title  YI.    Banking. 


The  General  statutes  regulating  banking  in  South  Africa  are :  —  Cape,  6  of  1891 ; 
Transvaal,  2  of  1893;  Rhodesia,  same  as  Cape;  Orange  Free  State,  Chap.  CII  of 
the  Law  Book;  Natal,  18  of  1881.  Of  these  the  former  is  typical,  and  the  laws  of 
all  save  Natal  are  practically  identical.   The  references  given  are  all  to  the  Cape  Act. 

The  provisions  of  the  Companies  Acts  do  not  apply  to  banking  companies 
in  any  case  in  which  they  would  be  inconsistent  with  the  Bank  Acts  No.  25  of 
1892,  s.  222  (Cape)  and  No.  31  of  1909,  s.  201  (Transvaal). 

Definitions.  2.  A  bank  is  defined  as  "every  foreign  banking  company  and  every 
joint  stock  company  engaged  in  the  ordinary  business  of  banking  by  receiving 
moneys  on  deposit  and  by  issuing  in  this  Colony  or  elsewhere  bUls  or  notes  payable 
at  sight  or  on  demand."  A  bank  note  is  any  bUl,  draft  or  note  issued  by  any  bank 
for  the  payment  of  money  to  the  bearer  on  demand,  or  entitling  or  being  intended 
to  entitle  the  holder  without  endorsement,  or  without  any  further  endorsement 
than  may  exist  thereon  at  the  time  of  issue,  to  the  payment  of  any  sum  of  money 
on  demand,  whether  the  same  shall  be  so  expressed  or  not."  "Government  Secu- 
rities" are  defined  as  "any  bonds,  scrip,  certificates,  stock  or  debentures  of  the  Co- 
lony." "Coin"  comprises  all  gold,  silver  and  bronze  coin  of  British  coinage  current 
in  the  Colony,  and  all  gold  coin  coined  by  lawful  authority  in  any  of  the  Colonies 
of  the  Crown,  and  such  other  coin  as  the  Governor  may  by  proclamation  from  time 
to  time  determine. 

For  the  purposes  of  the  above  mentioned  Act  (6  of  1891)  bank-notes  not  in  possession 
of  the  bank  which  issued  it  or  of  any  of  its  branches  shall  be  deemed  to  be  in  circulation. 

Duties.  3.  Every  bank  is  required  to  transmit  to  the  Registrar  of  Deeds  a  copy 
of  the  Deed  of  Settlement  of  the  bank  and  also  documents  giving  the  names  of  the 
chairman  and  directors  and  full  particulars  with  regard  to  its  capital,  aU  duly  signed 
and  certified. 

4 — 5.  FuU  particulars  of  any  alteration  in  the  terms  of  the  Deed  of  Settlement 
or  in  the  amount  of  the  nominal  capital  must  be  given  to  the  Registrar  of  Deeds 
and  the  Treasurer  of  the  Colony.  The  time  allowed  is  14  days  if  the  head  office 
be  in  the  Colony,  otherwise  60.    The  penalty  for  default  is  £  100  per  day. 

6.  The  Treasurer  of  the  Colony  is  under  a  statutory  obligation  of  laying  before 
Parliament  copies  of  the  above  documents  together  with  any  further  information 
thereon  such  as  may  seem  to  him  desirable. 

Chief  Agent.  7.  A  bank  having  its  head  office  outside  the  Colony  shall  before 
commencing  business  therein  lodge  with  the  Treasurer  a  power  of  attorney  appoint- 
ing a  chief  agent.  The  power  of  attorney  must  be  executed  and  authenticated  in 
accordance  with  the  law  of  the  Country  where  the  head  office  of  the  bank  is  situated. 
The  power  must  state  the  place  where  business  is  to  commence  and  must  empower 
the  chief  agent  to  sue  and  be  sued  and  to  accept  aU  process  on  behalf  of  the  bank. 

8 — 9.  A  fresh  power  is  to  be  filed  upon  the  change  of  any  agent  or  chief  agent. 
If  in  default  the  bank  incurs  a  daily  penalty  of  £  100,  the  agent  of  £  10. 
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List  of  Shareholders,  etc.  10.  Annual  returns  of  Shareholders,  Chairman  and 
Directors  must  be  made  to  the  Registrar  of  Deeds.  The  names,  addresses  and  occu- 
pations of  all  shareholders  must  be  given,  and  also  information  upon  the  following 
points :  1.  The  capital  and  the  method  and  number  of  division  into  shares.  2.  Number 
of  shares  issued.  3.  Amount  paid  up  per  share.  4.  Names,  addresses  and  occupa- 
tions of  ex-shareholders  and  extent  of  their  holding  prior  to  selling  out.  The  penalty 
for  non-compliance  is  £  10  per  diem.  Lists  such  as  the  above  are  signed  by  two 
directors  save  where  the  Bank  has  its  head  office  abroad,  when  the  chief  agent 
signs. 

Copy  of  register  of  shareholders.  11.  A  copy  of  the  register  of  shareholders 
shall  be  kept  at  the  principal  office  (in  the  Colony)  of  every  bank.  It  shaU  contain 
the  names,  etc,  of  shareholders,  the  date  on  which  each  name  was  entered  on  the 
register,  and  the  date  at  which  any  person  ceased  to  be  a  shareholder.  Penalty  for 
contravention  £5  per  diem  against  bank  and  against  manager  who  knows  thereof. 

Inspection  of  Register.  12.  Any  person  may  inspect  the  above  register,  for 
nothing  if  a  shareholder  and  for  1  s  if  not.  Copies  cost  6  d  per  hundred  words.  A  refusal 
to  show  the  register  is  punishable  at  the  rate  of  £2  per  diem,  and  the  Court  may 
order  immediate  inspection  where  necessary. 

Quarterly  Statements.  13,  Quarterly  statements  of  assets  and  liabilities  are 
to  be  published  in  the  form  and  with  the  detail  required  by  Schedule  B  of  the  Act 
(see  helow). 

14.  Publication  must  be  made  within  thirty  days  in  the  Gazette  of  the  Colony 
and  by  posting  up  the  statement  in  a  conspicuous  place  in  the  office  of  every  branch 
of  the  bank  in  the  Colony. 

15.  Signature  as  before,  plus  the  signature  of  an  accountant,  but  the  signa- 
tory directors  must  here  include  the  chairman. 

16.  An  additional  and  similar  statement  is  specially  required  by  the  Treasurer 
twice  during  each  year  at  times  fixed  by  him. 

17.  A  Bank  having  its  head  office  outside  the  Colony  must  pubUsh  in  the 
Gazette  and  transmit  to  the  Treasurer  of  the  Colony  a  copy  of  the  statement  sub- 
mitted to  the  shareholders,  whether  such  statement  be  annual  or  half-yearly,  and 
such  statement  must  give  the  dividend  declared  and  the  amount  carried  forward 
(if  any).    It  is  signed  by  the  chief  agent  who  is  responsible  for  its  correctness. 

18.  The  penalty  for  not  pubUshing  and  transmitting  the  above  statements 
is  £50  per  diem.  The  penalties  upon  conviction  of  an  official  or  director  of  the  bank 
signing  to  a  statement  containing  any  item  known  by  the  signatory  to  be  false 
and  erroneous  are  those  inflicted  for  the  crime  of  fraud.  Signing  as  above,  where 
the  signatory  did  not  know  that  the  item  was  false  and  erroneous,  but  should  have 
known,  makes  the  signatory  liable  to  a  maximum  sentence  of  two  years  imprison- 
ment with  or  without  hard  labour  or  to  a  maximum  fine  of  £  500  with  an  alternative 
of  one  years  imprisonment  as  above  in  case  of  non-payment. 

Inspectors.  19.  Inspectors  may  be  appointed  by  the  Treasurer  upon  the  appli- 
cation of  the  holders  of  a  quarter  of  the  shares  of  or  the  depositors  of  half  the 
deposits  in  the  Bank.    The  fractions  are  taken  from  the  last  quarterly  statement. 

20.  Good  grounds  should  be  shown  for  the  application  and  security  for  costs 
may  be  required. 

Inspectors'  powers.  21.  FuU  powers  to  demand  production  of  all  possible  in- 
formation are  given  to  the  inspectors. 

22.  Inspectors  report  to  the  Treasurer  who  charges  the  costs  either  against 
the  applicants  or  against  the  Bank. 

23.  Under  certain  circumstances  should  a  bank  suspend  payment  or  prove 
contumacious  the  Treasurer  may  appoint  inspectors  upon  his  own  initiative. 

23,  Penalty  for  obstructing  or  refusing  information  to  inspector  in  the  exercise 
of  his  duties:  £50. 

Bank-notes,  24,  Bank-notes  are  not  to  be  issued  save  under  this  Act,  and 
bank-notes  outstanding  are  not  to  be  issued  after  any  date  for  their  recall  fixed  by 
the  Treasurer  and  published  in  the  Gazette. 

25.     Penalty  for  non-compliance  with  above:  £10  for  each  offence. 

Auditors.  26.  Arrangements  are  made  for  the  appointment  of  auditors  and  their 
duties,  which  involve  haK-yearly  reports,  are  onerous  and  elaborate.  Where  the 
bank  has  not  appointed  auditors  the  Treasurer  is  empowered  to  do  so,  but  the  re- 
muneration is  always  paid  by  the  bank. 
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27 — 28.  Auditors  are  eligible  for  re-election ;  but  no  person  having  an  interest 
in  the  bank  other  than  as  a  shareholder,  and  no  officer  of  the  bank  can  be  or  con- 
tinue to  be  an  auditor. 

29,  Every  auditor  shall  at  all  times  have  a  hst  of  all  books  kept  by  the  bank, 
and  the  right  of  access  to  all  accounts  thereof:  penalty  £10  for  each  day  in  which 
the  auditor  has  no  list. 

Security  for  note  issue.  30.  Government  securities  are  to  be  deposited  with 
the  Treasurer  of  the  Colony  by  all  banks  desirous  of  issuing  bank-notes.  Security 
may  be  to  the  amount  of  one-fifth  of  the  issue  and  may  be  in  Treasury  Bills.  Banks 
having  their  head  office  and  registered  in  the  Colony  are  exempted,  unless  the  bank 
chooses  to  make  such  a  deposit. 

31.  To  facilitate  such  deposit  stock  certificates  of  any  authorized  loan  may  be 
issued  to  the  Bank  on  application  at  a  price  not  less  than  the  average  value  realized 
by  the  last  preceding  loan  raised  in  London  by  the  Colonial  Government. 

32.  Any  securities  deposited  under  the  above  sections  are  transferred  to  the 
Treasurer  of  the  Colony  in  trust  for  the  bank. 

33.  The  Interest  on  such  securities  shall  be  handed  to  the  bank,  such  bank 
not  being  in  default  over  the  note  issue:  exchange  of  securities  may  be  effected 
by  the  bank,  and  securities  are  returnable  to  the  bank  upon  the  surrender  of  a 
proportionate  amount  of  bank  notes. 

Issue  of  notes.  34.  Upon  deposit  of  the  security  the  bank  is  entitled  to  receive 
bank-notes  from  the  Treasurer  of  the  Colony:  "Provided  that  no  bank  shall  be  en- 
titled to  issue  bank-notes  to  an  amount  greater  in  value  than  the  paid-up  capital 
and  reserve  of  such  bank." 

35 — 36.  The  Treasurer  is  to  prepare  the  notes  of  the  denominations  required : 
these  may  be  £20,  £10,  £5  and  £1  in  value.  He  is  also  to  secure  the  safe-keeping 
and  inspection  of  the  necessary  plates,  dies  and  bed-plates. 

What  is  to  be  expressed  on  a  banknote.  37.  A  note  must  show:  1.  That  it  is 
secured  by  a  deposit  of  Government  securities;  2.  The  engraved  or  written  signa- 
ture of  the  Assistant  Treasurer  vouching  therefor ;  3.  The  signed  Promise  of  the  Bank 
to  pay  in  full  value  thereof  in  gold  at  a  given  place  or  places;  4.  Anything  else 
required  by  the  Treasurer. 

38.  When  banks  have  signed  bank-notes  they  may  issue  and  circulate  them 
as  money,  such  bank-notes  to  be  received  at  par  throughout  the  Colony. 

39.  A  halfpenny  stamp  duty  paid  to  the  Treasurer  per  bank-note  provides 
the  money  to  bear  the  expenses  of  producing  the  notes. 

Non-payment  of  notes.  40.  Upon  a  bank  failing  to  redeem  notes  the  holder 
may  cause  the  same  to  be  protested  by  a  notary,  except  where  protest  is  waived. 
The  notary  must  forward  the  protest  to  the  Treasurer. 

41.  The  Treasurer  shall  then  appoint  a  special  agent  to  make  inquiries,  and 
if  satisfied  of  the  default  of  the  bank  shall  arrange  for  payment  of  the  notes  in  gold 
by  or  on  behalf  of  the  Government. 

42.  The  Treasurer  is  further  empowered  in  such  case  to  sell  by  public  tender 
such  Government  Securities  belonging  to  the  bank  and  in  his  hands  as  may  be  re- 
quired to  meet  aU  outstanduig  notes  and  all  his  disbursements  and  expenses  in  con- 
nection with  the  settlement  of  the  matter.  The  Government  has  a  first  lien  for  such 
sum  upon  the  assets  of  the  bank. 

43.  The  above  provisions  from  section  24  to  section  42  apply  equally  to  indi- 
viduals and  firms  provided  only  that  they  are  carrying  on  the  business  of  banking, 
and  provided  there  is  sufficient  capital  iti  the  business  to  warrant  the  issue  of  notes. 

Old  notes.  44.  The  Treasurer  is  obhged  to  replace  worn-out  and  mutilated 
notes,  and  old  notes  and  cancelled  notes  must  be  destroyed. 

Certain  penalties.  45.  No  advertisement,  notice,  card,  or  anything  of  a  similar 
nature  may  be  made  or  issued  in  the  likeness  of  a  bank-note:  penalty  £5. 

46.     No  bank-note  may  be  mutilated:  penalty  £5. 

It  is  customary  to  cut  bank-notes  in  half  for  transmission  through  the  post. 

Half-notes.  47.  The  bona  fide  holder  of  half  a  note  may  recover  gold  therefor 
upon  giving  security  against  the  finding  of  the  other  half,  and  upon  satisfactorily 
explaining  the  circumstances  of  the  loss  or  destruction  thereof. 

Returns  of  bank-notes.  48,  Monthly  returns  duly  signed  of  its  bank-notes 
m  circulation  must  be  sent  by  each  bank  to  the  Treasurer:  penalty  for  false  returns, 
£  100.  f         J 
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49.  Where  no  return  is  made  the  duty  is  calculated  upon  the  full  number  of 
notes  issued  by  the  Treasurer  to  the  bank  defaulting. 

Duty  on  bank-notes.  50,  A  duty  of  one-half  per  cent  is  payable  upon  the  average 
quantity  and  value  of  bank-notes  so  shown  to  be  in  circulation. 

Certain  statements.  51.  Monthly  certified  statements  must  be  made  of  the 
bank-notes  in  circulation  and  belonging  to  any  bank,  and  also  of  the  gold  held 
therein:  these  statements  must  be  published  in  the  Gazette. 

52.  An  annual  statement  of  trust  moneys  unclaimed  for  five  years  shall  be 
published  in  the  Gazette  during  January,  together  with  any  available  names  and 
addresses  of  owners  thereof;  sums  under  £10  need  not  be  mentioned. 

Acceptance  by  bank.  53.  "Any  collateral  writing  promising  to  pay,  or  any 
promise  to  that  effect  made  by  telegraph,  or  any  mark  such  as  initials  placed  on  a 
cheque  by  any  one  authorized  in  that  behalf,  (the  well  understood  meaning  of  which 
is  a  promise  to  pay),  shall  be  held  to  be  a  legal  acceptance  by  any  bank  upon  which 
such  cheque  may  be  drawn." 

Banking  license.  55.  An  annual  banking  license  must  be  taken  out  by  any 
individual  or  firm  carrying  on  the  business  of  banking  in  the  Colony.  Pee  Is  per  £100 
of  capital  employed  in  such  business. 

56.    The  Schedule  referred  to  in  paragraph  13  of  the  above  Act  is  as  follows. 


Sched^de. 

Statement  of  Assets  &  Liabilities  of  the  Bank,  on  the  day  of 

Liabilities. 

^Subscribed  Capital. 
1.  -(Paid-up  Capital. 

(Reserve  Fund, 
n    /Legal  Tender.    Notes  in  circulation. 
\Other  Notes  in  Circulation. 

3.  Post  Bills. 

4.  Deposits  payable  after  notice  or  on  a  fixed  day. 

5.  Deposits  on  current  account. 

6.  Balances  due  on  current  account  to  other  banks. 

7.  Balances  due  to  Head  Office  or  to  Branches  of  Bank  in  Africa. 

8.  Balances  due  to  Head  Office  not  in  Africa. 

9.  Special  advances  by  other  banks. 
10.  Bills  payable. 

n.  Bills  received  for  collection. 
12.  Liabilities  other  than  foregoing. 

Assets. 

1.  Coin  in  Bank  coffers. 

2.  Coin  in  transit. 

3.  BuUion  in  hand  or  in  transit. 

{Draft  on  Colonial  Treasury. 
Cape  Government  Securities. 
Other  Government  Securities. 

5.  Notes  in  hand  of  other  banks. 

6.  Cheques  in  hand  on  other  banks. 

7.  Balances  due  from  other  banks. 

8.  Ditto  branches  and  agencies  of  bank. 

9.  Bills  under  discount  covered  by  bonds  shares  and  other  securities. 

10.  Bills  under  discount  covered  by  bonds,  shares  and  other  securities  overdue  and  unpaid. 

11.  Bills  under  discount  unsecured. 

12.  Ditto  overdue  and  unpaid. 

{Loans  and  advances  other  than  bills. 
Ditto  secured. 

Ditto  unsecured. 

14.  Overdrawn  accounts  unsecured. 

(Loans  to  Government. 
16.  <  Ditto    to  Public  Bodies. 

[Ditto    to  Public  Companies  other  than  Banks. 

16.  Advances  to  other  banks. 

17.  Landed  property  other  than  Bank  premises. 

18.  Bank  premises. 

19.  Other  assets  not  included  in  foregoing. 
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Aggregate  amount  of  Loans  to  and  Liabilities  direct  and  indirect  of  Directors,  or  officers 
of  bank,  and  of  any  firms  or  partnerships  in  which  they  or  any  of  them  have  an  interest. 

We'  declare  that  the  foregoing  return  is  made  up  from  the  books  of  the  bank,  and  that 
to  the  best  of  our  knowledge  and  beUef  it  is  correct,  and  shows  truly  and  clearly  the  financial 
position  of  the  Bank.  ^-  ^-  I  Directors. 

or  A  B.,  Manager  or  Chief  Agent.  E.  P.,  Accountant. 

C.  D.,  Accountant. 


Title  Vn.    Stock  Exchange. 


There  are  Stock  Exchanges  at  Cape  Town,  Kimberley  and  Johannesburg,  as 
well  as  in  certain  smaller  towns  in  South  Africa.  Each  of  them  is  governed  by  its 
own  rules  and  custom,  and  parties  contracting  for  the  sale  or  purchase  of  stock  or 
shares  upon  the  premises  (or,  as  a  rule,  within  the  sphere  of  operation)  of  any  such 
Stock  Exchange  are  prima  facie  taken  to  have  contracted  subject  to  such  rules 
and  custom.    This  is  a  question  of  fact. 

Contracts  of  this  natmre  are  governed  by  the  ordinary  law  of  contracts  applic- 
able in  the  particular  Province  of  the  Union  of  South  Africa. 

The  rules  of  the  various  Stock  Exchanges  are  not  identical,  but  on  the  whole 
are  based  upon  the  rules  of  the  London  Stock  Exchange.  Such  modifications  as 
exist  are  in  favour  of  freer  speculation,  and  custom  has  in  some  cases  declared  docu- 
ments to  be  negotiable  in  South  Africa  which  are  not  negotiable  in  England. 

Speaking  generally,  the  rules  of  the  Stock  Exchange  of  London  may  be  safely 
followed.    Copies  of  the  rules  may  be  obtained  locally. 


Title  Vin.    Suretyship. 

Nature  of  the  Contract.  Suretyship  is  a  Contract  whereby  a  person  called  a 
surety  in  order  to  further  secure  a  creditor,  takes  the  obligation  of  the  debtor  upon 
himself,  the  debtor  remaining  primarily  Uable,  but  his  credit  being  reinforced  by 
the  credit  of  the  surety  (Voet  46,  1,  1).  Suretyship  may  be  undertaken  gratui- 
tously or  for  value,  but  the  normal  form  of  suretyship  is  gratuitous  (Voet  46. 
1.  32). 

Form,  No  form  is  necessary  for  a  contract  of  suretyship,  but  the  evidence 
of  such  a  contract  must  be  clear  and  conclusive  (Koster  v.  Blake  10  S.  C.  30)  For 
this  reason  it  is  desirable  that  the  contract  should  be  reduced  to  writing  and  dated. 
A  simple  signature  on  the  back  of  a  promissory  note  even  without  endorsement 
by  the  payee  does  not  constitute  a  Uquid  hability,  but  raises  a  presumption,  though 
not  a  conclusive  presumption,  that  the  endorser  meant  to  incur  the  liability  of  a 
surety  {Kloppen  v.  Van  Straaten  11  S.  C.  94).  Mere  general  statements  as  to  the 
financial  soundness  of  a  debtor  do  not  amount  to  a  contract  of  suretyship.  A 
contract  of  suretyship  is  strictly  interpreted  and  hmited  to  the  actual  terms  ex- 
pressed. 

In  deciding  whether  in  any  given  case  suretyship  exists,  the  Court  wlU  have 
regard  rather  to  the  whole  nature  of  the  transaction  than  to  the  expressions  of  the 
parties  {Elliot  v.  Alberttis  2  Menz.  180;  Wood  Bros.  v.  Gardner  5  E.  D.  C.  189). 

Essentials  ol  the  contract.  To  constitute  a  vaUd  contract  of  suretyship  it  is 
essential  :  1.  That  the  intending  surety  should  be  competent  to  become  such;  2.  That 
there  shoiild  be  a  vahd  principal  obligation  to  which  the  suretyship  is  to  be  acces- 
sory; 3.  That  there  should  be  a  properly  constituted  contract  between  the  surety 
and  the  creditor.    (3  Maasdorp  p.  347). 

Capacity  to  become  surety.  Generally  speaking  any  person  who  is  competent 
to  contract  may  become  a  sm-ety.  Even  minors  may  become  sureties  with  the 
authority  of  their  guardians.    (Voet  46.  1.  5.). 

Women  sureties.  Women  however  enjoy  in  this  regard  a  special  protection 
derived  from  the  Roman  Law.    By  the  Senatus  consultum  Velleianum  (a.d.  46)  the 
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praetors  were  directed  "to  refuse  as  heretofore  actions  against  women  who  contracted 
cash  loans  or  offered  security  on  behalf  of  other  persons  who  were  under  legal  ob- 
ligations. Such  engagements  were  in  the  opinion  of  the  Senate  men's  business  and 
unfit  for  women"  (Dig.  16.  1.  2.  pr.  1).  Accordingly  a  woman  sued  upon  a  contract 
of  suretj^hip  may  protect  herself  by  pleading  the  benefit  of  the  S.  C.  (exceptio 
beneficii  S.  C.  Vdleiani).  If  she  is  a  married  woman  and  has  gone  surety  for  her 
husband  she  has  the  benefit  also  of  the  Authentica  siqvM  mulier  (Nov.  134  c.  8). 
Both  these  defences  can  be  taken  in  any  case  where  a  woman  is  a  surety  or  in  any 
other  way  takes  upon  herself  the  Uabihties  of  another,  though  the  effect  may  be  to 
discharge  such  other's  habiUty  (Voet  16.  1.  8);  but  they  have  no  apphcation  where 
the  intervention  of  the  woman  is  intended  as  an  act  of  mere  Uberahty  or  by  way 
of  gift  (ibid.  §  11).  The  exceptions  may  be  put  forward  at  any  stage  of  legal  proceed- 
ings. The  Court  itself  will  take  notice  of  these  benefits  even  though  not  raised  by 
the  woman  nor  mentioned  in  the  course  of  the  defence  (Mahadi  v.  De  Kock  and 
Hyde  1  H.  C.  344). 

Operation  of  the  rule.  If  successfully  estabUshed  the  above  named  exceptions 
liberate  the  woman  surety.  Co-sureties,  if  any,  remain  Hable  for  the  whole  debt, 
and  the  creditor  will  regain  against  the  principal  debtor  (Grot.  3.  3.  14)  or  former 
sureties  any  rights  which  he  may  have  relinquished  when  the  woman  became  surety. 
The  benefits  of  the  law  may  be  claimed  not  merely  by  the  woman,  but  also  by  her 
representatives  after  her  death  and  by  persons  who  have  become  sureties  for  her 
suretyship  (Voet  16,  1,  2). 

Cases  to  which  the  benefits  are  inapplicable.  In  the  foUoAving  instances  defences 
based  on  the  Senatus-Consultum  and  the  Authentica  are  not  available.  1.  Both  have 
been  abolished  as  regards  promissory  notes  and  bills  of  exchange  made,  accepted  or  en- 
dorsed by  a  woman.  (Cape)  Act  No.  19  of  1893  (§  20  (1)  and  §  88)  and  correspond- 
ding  Acts  in  other  provinces.  —  2.  The  benefits  of  the  statutes  may  be  renounced 
by  a  woman,  provided  she  is  fully  informed  and  cognizant  of  the  nature  and  conse- 
quences of  her  act.  The  renunciation  must  be  express,  but  it  need  not  be  notarial 
or  even  in  writing ;  but  if  made  before  a  notary  it  is  the  notary's  duty  to  see  that 
the  woman  fully  understands  what  she  is  doing.  If  renunciation  is  made  through 
an  agent  he  must  have  express  authority  in  that  behalf.  The  renunciation  wiU  be 
strictly  interpreted  so  that  a  woman  who  renounces  the  benefit  of  the  S.  C.  does 
not  by  imphcation  also  renounce  the  benefit  of  the  Authentica.  Mackellar  v.  Bond 
L.  R.  9  App.  Ca.  715;  Marico  Board  of  Executors  v.  Auret  14  S.  C.  445;  Alports 
Executors  v.  Alport  16  S.  C.  317 ;  Watson  &  Co.  v.  de  Wit  18  S.  C.  70.)  3.  The  benefits 
will  be  lost  if  after  two  years  the  woman  confirms  her  suretyship  by  new  agreement 
(Grot.  3.  3.  17).  4.  Or  if  the  woman  has  perpetrated  a  fraud  in  connection  with 
the  suretyship,  e.  g.  if  she  has  given  herself  out  to  be  a  co-principal-debtor  (Grot. 
3.  3.  15).  5.  They  will  also  fail  when  a)  The  debtor  has  given  the  woman  money 
to  meet  the  debt;  or  b)  She  is  indebted  to  the  debtor;  or  c)  Has  received  valuable 
consideration  for  becoming  surety;  or  d)  Has  led  the  creditor  to  beUeve  that  she 
has  done  so;  or  e)  Has  become  surety  in  a  matter  in  which  she  herself  has  an  in- 
terest, e.  g.  where  she  would  have  been  herself  Hable  for  the  principal  debt  even 
if  she  had  not  become  a  surety.  (3  Maasdorp's  Institutes  p.  353.)  6.  If  a  woman 
has  gone  surety  for  a  debt  owing  to  a  minor  she  cannot  set  up  the  benefits  of  the 
statutes  against  the  minor  suing  her  upon  her  suretyship  (Voet  16.  1.  11).  7.  The 
benefit  of  the  Authentica  cannot  be  claimed  by  a  wife  who  has  personally  benefited 
by  her  husband's  debt  for  which  she  has  bound  herself  as  surety;  nor  so  far  as  she 
is  or  pretends  to  be  indebted  to  her  husband. 

Object  of  suretyship.  The  contract  of  suretyship  may  be  entered  into  to  secure 
any  valid  legal  obhgation  whatever,  and  also  any  merely  natural  obUgation,  that 
is  to  say  if  the  natural  obligation  in  question  is  one  which  the  municipal  law  dis- 
regards, but  does  not  condemn  or  forbid  (Grot.  3.  3.  22;  Voet  46.  1.  10).  For  instance 
a  surety  may  be  vaHdly  bound  in  respect  of  an  obUgation  contracted  by  a  minor 
without  the  consent  of  his  guardian,  though  on  such  a  contract  the  minor  himself 
is  not  hable.  A  surety  cannot  bind  himself  for  more  than  the  principal  debt,  but 
he  may  bind  himself  for  less,  or  conditionally  when  the  principal  debt  is  uncondi- 
tional. If  the  habiHty  of  the  surety  is  expressed  to  exceed  the  amount  of  the 
principal  debt,  the  contract  of  suretyship  is  not  void,  but  holds  good  for  the 
amount,  present  or  future,  of  the  principal  debt  (Voet  46.  1.  4;  Van  der  Keessel, 
Thesis  499). 
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Liability  of  surety.  When  the  principal  debtor  malses  default,  the  surety  be- 
comes Uable  to  satisfy  the  debt,  but  not,  unless  expressly  agreed,  for  interest 
thereon  or  for  a  penalty  for  non-payment.    (Voet  46.  1.  13.) 

The  surety  is  entitled  to  all  defences  available  to  the  principal  debtor,  and 
has  in  addition:  1.  Beneficium  ordinis  or  excussionis.  2.  Beneficium  divisionis. 
3.  Beneficium  cedendarum  actionum. 

Beneficium  excussionis.  When  the  surety  avails  himseK  of  a  dilatory  plea 
and  demands  beneficium  excussionis,  i.  e.  that  the  principal  debtor  if  solvent  and 
"within  the  jurisdiction  should  first  be  sued  and  excussed  and  that  any  immoveable 
property  should  be  first  reahzed,  the  creditor  must  resort  to  these  measures  before 
suing  the  surety;  but  he  does  so  at  the  surety's  risk  and  the  latter  will  be  Hable 
for  the  costs  of  unsuccessful  proceedings  conducted  at  his  instance  by  the  creditor 
agaiost  the  principal  debtor  {Hurley  v.  Marais  2  S.  C.  155) ;  and  if  the  surety  has 
tacitly  acquiesced  in  the  creditor's  proposal  that  the  principal  debtor's  liabihty 
should  be  tested  by  an  action  against  such  debtor  at  the  suit  of  the  creditor  and  has 
before  such  action  received  notice  that  he  would  be  hable  for  costs,  the  creditor 
may  recover  liis  costs  from  the  surety  (Birch  v.  Divisional  Council  of  Jansenville. 
7  S.  C.  314). 

A  debtor  is  regarded  as  excussed  when  all  his  goods  within  the  jurisdiction 
have  been  sold  up  or  a  return  of  nulla  bona  has  been  made  by  the  Sheriff,  and  when 
"process  in  aid"  has,  where  possible,  been  obtained,  and  the  goods  outside  the  juris- 
diction have  been  excussed  in  maimer  similar. 

When  the  benefit  of  excussion  does  not  apply.  This  benefit  is  not  apphcable 
when  or  where:  1.  The  suretyship  is  for  the  satisfaction  of  a  judgment  debt  {Ogilvie 
V.  Norton  2  Men.  79).  2.  The  principal  debtor  cannot  be  found  (Amod  Moussa  v. 
Loterijman  <Ss  Co.  1  Off.  Rep.  326).  3.  The  principal  debtor  is  absent  and  cannot  be 
sued  in  the  Colonial  Courts  [Wolfson  v.  Crowe  (1904)  T.  S.  682).  4.  The  principal 
debtor  is  insolvent,  or  notoriously  unable  to  pay.  Voet  16.  1.  17:  Van  Leeuwen, 
Roomsch  HoUandsch  Recht.  4.  4.  8).  5.  The  suretyship  is  claimed  by  way  of  com- 
pensation or  set-off,  in  an  action  by  surety  against  creditor  arising  aliunde.  (Voet 
46.  1.  17.)  6.  The  debtor  has  given  the  surety  money  wherewith  to  pay.  7.  The 
surety  has  obstructed  the  creditor  in  the  excussion  of  the  debtor.  (Voet  46.  1.  18.) 
8.  The,  surety  has  renounced  the  benefit  of  excussion.  This  is  the  most  usual  ground; 
the  renunciation  must  be  specific  and  deliberate.  9.  The  surety  is  bound  as  "surety 
and  co-debtor". 

Cases  where  the  beneficium  excussionis  is  not  lost.  In  the  following  cases  the 
right  of  excussion  cannot  be  lost  even  by  renunciation:  1.  Where  the  debt  being 
unhquidated  the  debtor  would  have  to  be  sued  before  the  amount  could  be  deter- 
mined. 2.  Where  the  surety  is  bound  only  to  indemnify,  i.  e.  where  the  agreement 
of  suretyship  was  expressly  hmited  to  whatever  should  remain  due  after  the  ex- 
cussion of  the  principal  debtor. 

The  beneficium  divisionis.  By  this  a  co-surety  can  Hmit  his  UabiUty  to  a  fro 
rata  share  of  the  amount  due.  To  determine  his  hability  the  sum  due  is  divided 
by  the  number  of  co-sureties  who  are  solvent  and  able  to  pay.  Werthhuizen  v.  Pope 
cb  Devenish  2  Men.  57. 

Where  the  solvency  of  a  co-surety  is  in  dispute  the  surety  sued  must  prove  it, 
and  must  bear  any  costs  occasioned  by  his  mistake  in  this  regard.    Voet  46.  1.  21. 

A  surety  is  entitled  to  this  benefit  where  his  co-surety  is  a  minor,  even  though 
the  minor  may  have  evaded  his  own  responsibihty,  provided  that  the  minor  under- 
took the  suretyship  at  the  same  time  as  the  other  co-surety.  But  if  he  undertook 
it  at  a  later  time  the  co-surety  cannot  claim  the  benefit  of  division  (3  Maasdorp, 
p.  367  citmg  Voet  46.  1.  23). 

When  the  benefit  of  division  does  not  apply.  The  exception  wiU  not  be  sustained 
when  and  where:  1.  The  suretyships  are  for  the  due  administration  by  guardians 
of  the  estates  of  their  wards.  2.  The  co-surety  is  a  woman  protected  hy  the  senatus- 
consultum  velleianum  or  the  authentica  siqua  mulier.  3.  It  has  been  specifically  or 
imphedly  renounced:  e.  g.  where:  a)  On  being  sued  the  surety  pays  the  whole  debt; 
b)  The  obhgation  is  indivisible  by  nature  and  there  is  no  claim  for  damages  ia  de- 
fault of  performance;  c)  The  sureties  are  bound  in  sohdum;  or  d)  Are  bound  as 
"sureties  and  co-debtors".    Van  der  Vyver  v.  De  Wayer  4  Searle  27. 

The  beneficium  cedendarum  actionum.  Under  this  the  creditor  is  bound  to  cede 
to  any  surety  who  pays  the  whole  debt  aU  rights  and  actions  he  may  have  had 
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against  both  debtor  and  co-sureties.  He  does  not  guarantee  the  solvency  of  co- 
sureties. 

All  rights  of  the  debtor  and  co-sureties  against  the  creditor  are  good  against 
the  paying  surety. 

This  remedy  of  cession  of  actions  is  subsidiary  to  the  other  benefits  and  obtains 
even  when  they  have  been  renounced  or  forgotten. 

A  surety  should  be  advised  to  take  cession  of  actions  before  paying  the  debt. 

He  can  recover  the  overplus  of  payment  he  has  had  to  make  and  the  expenses 
he  has  been  put  to,  and  compensation  for  any  loss  occasioned  him,  and  not  due  to 
his  own  fault. 

When  a  surety  cannot  recover  from  the  principal  debtor.  The  surety  cannot 
recover  under  this  benefit  from  the  principal  debtor  when  and  where :  1.  The  surety- 
ship was  by  way  of  gift.  2.  The  suretyship  is  for  a  contract  of  a  minor  made  without 
the  guardian's  consent.  3.  The  principal  agreement  is  unenforceable.  (Voet  46.  1. 
33).  4.  The  principal  was  not  given  notice  of  the  suit  by  the  creditor  against  the 
surety,  and  the  surety  omitted  to  fight  the  matter  to  a  finish.  5.  The  principal, 
being  unaware  of  the  payment  by  the  surety  owing  to  the  latter 's  negUgence,  pays 
a  second  time.  Here  the  debtor  must  cede  his  right  to  reclaim  the  money  to  the 
surety.    3  Maasdorp's  Institutes  p.  372. 

Surety's  exceptional  remedies  against  debtor.  Where  and  when  the  surety: 
1.  Has  been  adjudged  liable  on  the  debt;  2.  Has  undertaken  to  pay  it  himself; 
3.  Has  settled  the  debt  by  a  quid  'pro  qua;  4.  Sees  that  the  debtor  is  squandering 
his  estate;  —  he  can  at  once  sue  the  debtor,  even  though  he  has  made  no  actual 
payment. 

When  a  surety  is  released.  A  surety  is  released  from  his  obhgation  under  a 
contract  of  suretyship  when  and  where:  1.  The  principal  debtor  is  in  any  way  dis- 
charged: (vide  Discharge,  under  title  "Contracts")  (The  only  exception  is  where  the 
principal  debtor  obtains  immunity  by  reason  of  his  minority:  see  above);  2.  A 
material  alteration  capable  of  prejudicing  the  surety  is  made  in  the  original  contract. 
Colonial  Government  v.  Edenborough  and  another  4.  S.  C.  290. 

Mere  delay  by  the  creditor  in  enforcing  his  claim  is  not  enough,  even  if  in  the 
meantime,  the  debtor  becomes  insolvent.  Bogerson  N.  0.  v.  Meyer  and  Barring, 
2  Men.  61.  3.  The  creditor  has  been  negUgent:  e.  g.  where  a  man  is  surety  for  a 
debt  secured  by  a  mortgagebond  and  the  creditor  has  neghgently  omitted  to  register 
the  bond,  and  the  security  has  so  been  lost.  4.  There  is  merger  or  confusio  of  two 
or  more  of  the  liabihties  created  by  the  contract. 

A  surety  cannot  compel  release  by  offering  other,  even  it  better,  security  or 
sureties;  nor  because  other  sureties  have  been  added  for  the  same  debt. 

[For  further  and  fuUer  information  on  this  topic  see  3  Maasdorp's  Institutes, 
chapters  30 — 32.] 


Title  IX.    Sale  of  Goods. 


The  Roman-Dutch  Law  on  this  subject  is  fundamentally  Roman  Law,  varied 
at  some  points  by  Dutch  custom.  The  Law  of  Sale  of  Goods  in  South  Africa  is  this 
and  much  more.  At  every  point  the  influence  of  the  English  Law  has  made  itself 
felt.    In  this  relation  two  cases  must  be  distinguished. 

A.  Where  the  principle  or  rule  of  law  is  the  same  in  both  systems.  Here  the 
English  Law  is  taken  over  en  bloc. 

B.  Where  the  principles  or  rules  of  law  of  the  two  systems  are  different.  Here 
Enghsh  Law  is,  nevertheless,  allowed,  so  far  as  possible,  to  supply  matter  of  detail. 

For  a  text-book  the  latest  edition  of  "Benjamin  on  Sale"  is  in  common  use  and 
has  to  a  large  extent  rendered  resort  to  such  earlier  authorities  as  Pothier;  Traite 
du  Contrat  de  vente  no  longer  necessary. 

Nature  of  the  Contract.  In  South  Africa,  as  elsewhere,  sale  is  a  consensual 
contract  and  is  perfected  by  agreement.  No  contract  of  sale  is  complete  until  the 
price  is  fixed  i.  e.  is  certain  or  readily  ascertainable.  In  EngUsh  law  when  no  price 
is  fixed  there  is  a  presumption  that  the  parties  meant  to  contract  at  a  reasonable 
price.   It  is  possible  that  such  an  agreement  might  be  upheld  in  South  Africa,  but 
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it  would  not  satisfy  the  requirements  of  the  Contract  of  Sale  properly  so  called.  In 
English  law  "Contract  of  Sale  includes  an  agreement  to  sell  as  well  as  a  sale"  S.  G.  A. 
.1893  §  62  (1).  In  South  African  law  the  Contract  of  Sale  includes  an  agreement  to 
sell,  but  not  a  sale.  So  far  therefore  as  the  Enghsh  law  deals  with  the  latter  and 
not  with  the  former  it  is  inappUcable  to  South  African  conditions. 

Formalities.  As  already  stated  under  the  head  of  "Contracts",  the  rules  of 
English  Law  as  to  reduction  to  writing  of  contracts  of  sale,  etc.,  are  unknown  to 
the  South  African  Common  Law;  and  so  far  as  "Sale  of  Goods"  is  concerned  there 
is  no  exception  to  this.  The  advantage  of  reducing  a  contract  of  sale  to  writing 
in  South  Africa  is  simply  that  a  written  contract  is  easier  of  proof. 

Subject-matter  of  the  Contract.  The  only  things  that  cannot  be  sold  are  those 
the  sale  of  which  is  by  general  legal  policy,  common  morality  or  statute,  forbidden. 
(3  Maasdorp  p.  132). 

Res  alienae.  A  man  can  sell  the  goods  of  another,  i.  e.  "agree  to  sell";  but 
whether  he  can  give  title  is  another  matter.  Negotiable  instruments  excepted,  the 
general  rule  seems  to  be  that  title  cannot  be  given  even  in  cases  where  in  English 
Law  the  contrary  holds.  The  true  owner  may  lose  all  rights  by  way  of  estoppel, 
e.  g.  where  he  is  present  at  the  sale  of  goods  taken  under  execution  and  does  not 
protest.  It  is  disputed  whether  the  principle  of  "market  overt"  apphes  in  the 
Cape  and  there  are  cases  both  ways.  It  is  certain  that  all  the  owner  can  do,  if 
it  does  apply,  is  to  regain  the  goods  from  the  innocent  purchaser  upon  repayment 
of  the  price  given.    2  Maasdorp  62;  Wessels  pp.  502  et  sequ. 

Laesio  enormis.    See  "Contracts." 

Arrha.  There  are  provisions  in  South  African  Law  for  the  giving  of  anha 
or  earnest-money.    The  law  closely  resembles  that  of  England. 

When  the  property  in  the  goods  passes.  In  South  Africa  the  property  in  goods 
sold  passes  upon  dehvery  of  the  goods,  except  in  the  following  cases :  a)  Where  the 
sale  is  subject  to  a  suspensive  condition:  e.  g.  that  instalments  of  the  price  wiU  be 
paid  as  rent  and  that  property  will  not  pass  untU  payment  of  the  last  instalment 
(the  hire-purchase  system).  Quirk's  Trustees  v.  Assignees  of  Liddle  and  Go.,  3  S.  C. 
322;  Harcombe  and  Rylands  v.  Trustee  of  Indelsohn,  4  S.  C.  225.  This  case  must 
be  distinguished  from  a  sale  subject  to  a  resolutive  condition:  there  the  property 
passes  at  once,  though  it  may,  on  certain  events,  revest,  b)  Where  credit  has  not 
been  given,  the  property  does  not  pass,  despite  dehvery,  until  payment  of  the  pur- 
chase price. 

Innocent  purchaser.  The  above  is  of  importance  in  its  effect  upon  the  position 
of  an  innocent  third  person  purchasing  the  delivered  property  from  the  person  who 
has  not  yet  become  owner.  If  the  goods  are  reclaimed  from  him  within  a  reason- 
able time,  he  must  give  them  up  to  the  real  owner.  Daniels  v.  Cooper,  1  E.  D.  C.  174. 
In  the  Cape  ten  days  are  allowed;  in  the  Transvaal  twenty-one. 

The  risk  —  periculum  rei.  Roman-Dutch  Law  favours  the  vendor  more  than 
does  the  Enghsh  Law.  The  risk  of  deterioration  in  goods  bought  passes  to  the  pur- 
chaser immediately  upon  the  conclusion  of  the  agreement  of  sale,  and  in  no  way 
depends  upon  the  passing  of  the  property.  The  exceptions  where  and  the  times 
tUl  when  the  risk  remains  with  the  vendor  are :  1 .  Where  the  goods  are  sold  by  weight, 
number  or  measure:  until  they  have  been  weighed,  numbered  or  measured  out. 
2.  Where  damage  has  been  caused  by  the  neghgence  of  the  seUer  prior  to  the  hand- 
ing over  of  the  goods.  3.  Where  the  sale  is  conditional:  untU  it  becomes  final.  4. 
Where  there  is  an  agreement  departing  from  the  ordinary  incidents  of  sale;  until 
the  time  agreed.  5.  Where  the  buyer  has  made  default  in  receiving  the  goods  the 
vendor  is  Eable,  but  only  for  gross  neghgence  or  wilful  damage. 

Implied  warranty  of  title.  The  rule  of  South  African  Law  is  caveat  emptor. 
The  vendor  must  give  the  purchaser  undisturbed  possession,  and  if  he  be  owner 
he  must  give  up  the  rights  of  owner  to  him.  But  he  is  not  bound  as  a  rule  to  make 
the  purchaser  owner.  There  is  an  imphed  warranty  against  eviction  by  any  one 
with  a  better  title,  but  the  purchaser  must  wait  untU  his  title  is  actually  disturbed 
before  demanding  back  the  purchase  price. 

Implied  warranty  of  quality.  Here  the  rule  caveat  emptor  finds  no  place  in 
South  African  Law.    There  is  an  imphed  warranty  against  latent  defects. 

Where  the  latent  defect  is  so  serious  that  if  previously  known  it  would  have 
prevented  the  sale,  the  purchaser  can  rescind  the  sale  and  regain  the  purchase 
price  by  the  actio  redhibitoria.   Where  the  defect  would  simply  have  resulted  in 
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a  lower  purchase  price  he  has  the  actio  quanti  minoris,  by  which  he  recovers  the 
excess  paid.    Irvine  and  Co.  v.  Berg,  Buch  1879,  183. 

Rights  of  unpaid  Vendor.  There  is  no  Vendor's  Lien  in  Roman-Dutch  Law. 
Property  only  passes  on  payment  and  this  makes  such  a  Hen  unnecessary. 

By  the  General  Law  Amendment  Act  8  of  1879  §  2,  it  is  provided  that  in 
the  Cape  the  principles  of  English  Law  as  to  stoppage  in  transitu  shall  apply.  The 
Law  is  the  same  in  Natal  and  in  the  O.  P.  S. 

Breach  of  Contract.  When  the  purchaser  fails  to  pay  the  price,  he  is  immediately 
hable  for  interest  thereon,  and  no  notice  need  be  given. 

Where  the  purchaser  fails  to  take  delivery  the  vendor  is  only  hable  for  damage 
subsequently  caused  to  the  goods  by  his  wiUul  misconduct  or  gross  neghgence. 

Summary.  Save  as  above  the  South  African  Law  as  to  Sale  of  Gtoods  corres- 
ponds in  principle  with  Enghsh  Law,  which  it  also,  so  far  as  possible,  follows 
in  detail. 


Regulations  and  Prohibitions  affecting  the  Sale  of  Goods. 


There  are  in  the  Cape  Province  a  number  of  Acts  providing  for  the  sale  of 
pure  and  clean  food  and  seeds.  E.  g.  Sale  of  meat,  9  of  1903  and  15  of  1907.  Ferti- 
lizers, foods  and  seeds,  5  of  1890  and  20  of  1907.  Stock  and  produce,  35  of  1893, 
7  of  1905,  3  of  1907. 

The  Export  of  Ostriches  and  Ostriches'  Eggs  is  forbidden  by  Act  10  of  1907. 

The  Export  of  Angora  Goats  is  forbidden  by  Act  34  of  1908. 

The  sale  of  uncut  diamonds  is  strictly  regulated  by  a  series  of  Diamond  Acts, 
designed  to  cope  with  and  suppress  Illicit  Diamond  Buying.  The  onus  of  proving 
innocence  is  on  the  possessor  of  uncut  diamonds. 


Title  X.    Maritime  Law. 


Act  8  of   1879    (Cape).    The  General  Law  Amendment  Act. 

Preamble.  Whereas  the  existing  general  rule  of  this  Colony  is  in  several  instances 
unsuited  to  the  advancing  trade  and  the  altered  circumstances  of  the  country: 
And  whereas,  also,  many  portions  of  such  law  are  uncertain,  and  partly,  if  not  en- 
tirely, obsolete :  And  whereas  it  is  desirable  to  alter  and  amend  such  laws  as  are  in 
confhct  or  inconsistent  with  modem  priaciples  of  legislation :  Be  it  therefore  enacted 
by  the  etc as  follows: 

Part  I.     Maritime  and  Mercantile  Law. 

In  maritime  cases  English  Law  to  prevail.  1.  Li  all  questions  relating  to  mari- 
time and  shipping  law  in  respect  of  which  the  Supreme  Court  has  concurrent  juris- 
diction with  the  Vice  Admiralty  Court,  the  law  of  this  Colony  shall  hereafter  be  the 
same  as  the  law  of  England,  so  far  as  the  law  of  England  shall  not  be  repugnant 
to  or  inconsistent  with  any  Ordinance,  Act  of  ParHament,  or  other  statute  having 
the  force  of  law  in  this  Colony. 

Also  in  cases  of  assurance,  stoppage  in  transitu  and  bills  of  lading.  2.  Li  every 
suit,  action,  and  cause  having  reference  to  questions  of  fire,  life  and  marine  assur- 
ance, stoppage  in  transitu,  and  bills  of  lading,  which  shall  henceforth  be  brought 
in  the  Supreme  Court,  or  in  any  other  Competent  Court  of  this  Colony,  the  law 
administered  by  the  High  Court  of  Justice  in  England  for  the  time  being,  so  far  as 
the  same  shall  not  be  repugnant  to,  or  in  confhct  with,  any  Ordinance,  Act  of  Par- 
liament, or  other  statute  having  the  force  of  law  in  this  Colony,  shall  be  the  law  to 
be  administered  by  the  said  Supreme  Court  or  other  competent  Court. 

English  statutes  passed  after  this  Act  not  to  apply.   3. 

See  below  Act  18  of  1905  taking  over  certain  provisions  of  Imp.  57  and  58  Victoria,  Chapter 
60.    (Merchant  Shipping  Act.) 
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Form  of  pleading,  procedure,  taking  evidence,  etc.,  not  altered.  4.  Nothing 
in  the  first  and  second  sections  of  this  Act  contained  shall  have  the  effect  of  altering 
the  rules  and  forms  of  pleading  and  procedure,  the  mode  of  taking  evidence,  or  the 
manner  of  hearing  and  trying  civil  suits  at  present  in  force  or  in  use  in  this  Colony, 
or  the  notarial  practice  of  this  Colony,  whether  in  regard  to  the  suits,  actions  and 
causes  in  the  first  and  second  sections  mentioned  and  referred  to,  or  otherwise,  or 
in  any  way  of  modifying,  altering,  or  interfering  with  the  character  or  extent  of 
the  jurisdiction  now  exercised  by  the  several  courts  of  this  Colony,  or  of  imposing 
any  duty  imposed  or  to  be  imposed  in  England  for  the  purposes  of  revenue. 

Duties  of  marshal  in  Admiralty  Court  to  be  performed  by  sheriff  in  other  courts. 
5.  The  several  duties  assigned  by  the  Admiralty  Branch  of  the  Supreme  Court  of 
Justice  in  England  to  the  marshal  of  the  said  Court  shall,  in  the  case  of  shipping 
or  maritime  suits  in  the  Supreme  Court,  or  the  Court  of  the  Eastern  Districts,  or 
any  Circuit  Court  of  this  Colony,  be  executed  by  the  Sheriff  of  this  Colony  or  his 
lawful  deputy,  or  in  case  any  such  suit  or  action  shall  be  brought  in  the  Court  of 
any  Resident  Magistrate,  then  by  the  messenger  or  other  duly  authorised  officer 
of  such  Court. 

Act   1 8  of  1905   (Cape).    Merchant  Shipping  Amendment  Act. 


1.  All  and  several  the  provisions  of  the  Merchant  Shipping  Act,  57  and  58 
Victoria,  Chapter  60,  as  amended  and  set  forth  in  the  Schedule  shall  be  and  are 
hereby  declared  to  be,  mutatis  mutandis,  the  law  of  the  Colony.  Read  "Cape  Colony" 
for  "United  Kingdom",  "Governor"  for  "Board  of  Trade"  and  for  "Her  Majesty  in 
Council"  so  far  as  sections  214 — 217  are  concerned,  "Colonial  Secretary"  for  these 
terms  so  far  as  sections  110 — 112  are  concerned.  Also  read  "shipping-master"  for 
"superintendent"  and  "Gazette"  for  "London  Gazette". 


Schedule. 

Imp.  Section  110,  111,  112,  212,  213,  214,  215,  216,  217,  218  and  236. 

Schedule  to  §  1. 
The  fees  for  licences  are  payable  into  the  Treasury.    §  2. 

Persons  charged  with  contraventions  are  to  be  prosecuted  before  a  Resident  Magistrate.  §  3. 
Natal  follows  the  English  Law:    The  Free  State  re-enacts  §  2  of  Art.  8  of  1879  (Cape) 
in  its  General  Law  Amendment  Ordinance,  No.  5  of  1902. 


Title  XI.    Marine  Insurance. 


In  the  Cape  by  the  General  Law  Amendment  Act  1879  (supra  Tit.  X)  the  Law 
applicable  to  this  topic  is  the  Law  of  England.  In  the  Orange  Free  State  by  the 
General  Law  Amendment  Ordinance  1902  the  law  applicable  is  the  Law  for  the 
time  being  administered  by  the  S.  C.  of  the  Cape  of  Good  Hope.  Natal,  by  custom, 
foUows  the  Law  of  England  for  the  time  being  in  force.  In  the  Transvaal  there 
is  no  legislation  on  the  subject.  Probably  the  Courts  would,  in  case  of  need, 
foUow  the  same  law  as  the  other  provinces. 


Title  Xn.    Carriage  by  land. 

The  praetor's  edict  de  nautis  et  cauponibus.  The  Law  upon  this  subject  is  un- 
settled owing  to  the  divergent  views  which  have  been  entertained  in  the  Courts 
on  the  question  whether  the  praetor's  edict  de  nautis,  cauponibus  et  stabuiariis  (Dig. 
4.  9. 1),  which  except  as  to  the  double  penalty  (Voet  4.  9.  10)  is  admittedly  in  force 
as  regards  carriage  by  water,  does  or  does  not  equally  apply  to  carriage  by  land. 
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For  the  Cape  province  the  matter  has  been  concluded  for  the  time  by  Tregidga 
V.  Sivewright  14  S.  C.  76,  in  which  de  Vilhers  C.  J.  and  Buchanan  J.  gave  an 
affirmative  answer.    Maasdorp  J.  dissented. 

The  result  is  that  carriers  by  land  are  "hable  in  every  case  of  loss  or  damage 
occasioned  by  theft,  injury  or  otherwise  although  happening  without  any  default 
on  their  part  unless  it  happened  by  superior  force  or  by  what  is  called  'fatal  damage' 
as  for  instance  by  shipwreck  or  by  acts  of  pirates".  But  this  liabiUty  is  not  so 
extensive  as  that  which  attaches  to  carriers  in  English  Law,  which  makes  them 
insurers  of  the  safety  of  the  goods  entrusted  to  their  keeping  except  in  respect  of 
injuries  due  to:  1.  The  act  of  God;  2.  The  King's  enemies;  3.  Defects  in  the  goods 
bailed.  The  Enghsh  Law  as  thus  stated  appears  to  be  followed  in  Natal.  Both  sys- 
tems agree  in.  limiting  the  extraordinary  measure  of  Habihty  to  the  carriage  of  goods. 
It  does  not  apply  to  the  carriage  of  passengers,  to  whom  the  carrier  owes  no  higher 
duty  than  that  of  ordinary  diligence  {Hunter  v.  JelKman,  19  E.  D.  C.  5). 

Formation  of  the  contract.  Special  conditions.  A  contract  of  carriage  may  be 
entered  into  in  the  same  way  as  any  other  contract.  At  the  present  day  the  person 
contracting  with  the  carrier  commonly  receives  some  ticket  or  other  written  docu- 
ment. How  far  this  writing  constitutes  a  contract  depends  upon  the  following  rules : 
1.  If  a  person  receives  a  ticket  without  knowledge  of  the  existence  of  conditions 
written  or  printed  upon  it  he  is  not  bound  by  those  conditions.  {Stretton  v.  Union 
8.  S.  Co.  1  E.  D.  C.  315;  Zeederburg  v.  Franck  1  Off.  Rep.  118.)  2.  If  a  person  re- 
ceives a  ticket  with  knowledge  or  behef  that  it  contains  conditions  he  is  bound 
by  them.  3.  If  a  person  receives  a  ticket  knowing  that  there  was  writing  or  printing 
upon  it,  but  not  knowing  that  such  writing  or  printing  contained  conditions,  he 
will  be  bound  if  the  ticket  was  so  deHvered  to  him  that  he  could  have  seen  that 
there  was  writing  thereon  containing  conditions;  e.  g.  where  there  are  conditions 
on  the  back  of  the  ticket  and  the  words  "See  back"  are  legibly  written  or  printed 
on  its  face.  {Lamport  v.  Union  Castle  S.  S.  Co.  18  S.  C.  279;  Central  South  African 
Rys  V.  Maclaren  [1903]  T.  S.  727.) 

Public  Notice.  Carriers  do  not  release  themselves  from  habihty  by  pubhc  no- 
tice unless  the  owner  of  the  goods  saw  the  pubhc  notice  and  assented  to  it.  Any 
variation  from  the  Common  Law  must  be  by  special  contract. 

Duties  of  carrier.  The  duties  of  the  carrier  are:  1.  To  receive  the  goods.  2.  To 
carry  them  to  the  agreed  destination  (He  is  hable  in  damages  if  he  leaves  them  be- 
hind). 3.  To  dehver  them  at  the  same.  4.  Within  a  reasonable  time.  6.  To  make 
good  aU.  loss,  except  such  as  comes  under  the  head  of  damnum  fatale  (e.  g.  shipwreck, 
damage  by  pirates,  robbery,  Hghtning,  casualty,  vis  major,  burglary,  but  not  simple 
theft),  and  except  so  far  as  his  habihty  is  excluded  by  special  agreement. 

Luggage.  The  payment  made  by  a  passenger  for  his  ticket  does  not  oblige  the 
carrier  to  carry  or  if  he  does  carry  to  be  hable  for  goods  which  are  not  luggage.  What- 
ever the  passenger  has  with  him  for  personal  use  or  convenience,  either  for  imme- 
diate necessity  or  for  the  ultimate  purpose  of  the  journey  wiU  be  luggage,  always 
provided  that  it  is  suitable  to  his  class  and  habits  of  hfe.  Stretton  v.  Union  S.  S.  Co. 
E.  D.  C.  325. 

Special  agreements.  The  habUity  of  a  carrier  may  be  hmited  by  special  agree- 
ment. E.  g.  a)  That  the  carrier  will  not  be  hable  for  passenger's  luggage  unless 
specially  put  in  his  charge  and  unless  a  smah  fee  is  paid  to  him  ia  respect  of  it. 

b)  That  he  will  not  be  hable  beyond  a  certain  maximum  sum  unless  a  greater  value 
be  declared,   and  an  extra  fee  paid  at  the  time  the  luggage  is  handed  to  him. 

c)  That  he  wiU  not  be  hable  for  damage  caused  by  inherent  defects  of  the  luggage 
or  by  bad  packing,  d)  That  he  wiU  not  be  hable  for  the  negUgence  of  his  em- 
ployees. In  aU  these  cases  the  burden  of  proving  a  hmited  habihty  falls  upon 
the  carrier. 


Title  Xin.    Trade-Marks  and  Trade -Names. 


Registration  of  Trade  Marks  and  Trade-Names  is  governed  by  the  following 
Acts: 

Cape:  22  of  1877  and  12  of  1895  with  certain  provisions  of  12  of  1888  and  14 
of  1889. 

B  8 
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Natal:  4  of  1885. 

Transvaal:  Trade-Marks  Registration  Proclamation  No.  6  of  1902  and  the 
amending  Ordinance  No.  3  of  1904. 

Orange  Free  State:  Chapter  CXIII  of  the  Statute  Book  and  Law  13  of  1893. 

All  these  laws  are  based  upon  the  EngUsh  Law.  Applications  must  be  in  the 
prescribed  form  and  must  be  carried  to  completion  within  twelve  months. 

A  trade-mark  must  contain :  a)  A  name  of  an  individual  or  firm  printed,  im- 
pressed or  woven  in  some  particular  and  distinctive  maimer ;  or  b)  A  written  signa- 
ture, or  copy  thereof,  of  the  individual  or  firm;  or  c)  A  distinctive  device,  mark, 
brand,  heading,  label  or  ticket ;  or  d)  An  invented  word  or  words ;  or  e)  A  word  or 
words  having  no  reference  to  the  character  or  quality  of  the  goods  and  not  being 
a  geographical  name;  or  f)  Any  combination  of  the  above. 

Any  other  words  or  figures  in  the  mark  cannot  be  protected  and  an  intention 
to  protect  such  must  be  disclaimed,  provided  that  a  man  may  protect  his  own  name 
except  against  other  persons  hona  fide  of  the  same  name. 

Registration  is  effective  for  fourteen  years  and  infringements  are  severely 
punished. 

Title  XIV.   Bankruptcy  and  Insolvency. 


1.  The  law  of  Insolvency  is  treated  with  considerable  uniformity  throughout 
the  several  provinces  of  the  Union.  The  following  enactments  stand  upon  the  Sta- 
tute Books  of  the  various  Colonies. 

Cape:  Ordinance  6  of  1843,  amended  by  Acts  15  of  1859, '11  of  1873  and  38 
of  1884. 

Natal:  Laws  No.  47,  1887  and  No.  2,  1891. 

Transvaal:  Laws  No.  13,  1895  and  No.  5,  1905. 

Orange  Free  State:  Chapter  CIV  of  the  Statute  Book;  Laws  No.  5,  1895; 
No.  14,  1899,  No.  24,  1899;  Proclamation  No.  4,  1901;  Ordinance  No.  3,  1906. 

2.  The  Cape  Law  is  based  upon  the  Ordinance  of  1843,  an  exceedingly  cumbrous 
and  iU-drafted  enactment,  in  part  repealed  by  the  Act  of  1859  and  in  part  restored 
by  the  Act  of  1884. 

The  law  in  force  in  the  Orange  Free  State  is  based  upon  the  Cape  Law  and 
incorporates  the  amendments  introduced  in  1884,  as  also  does  the  Natal  Act  of 
1887.  The  Transvaal  Act  closely  resembles  the  Laws  of  the  other  Colonies  in  essentials, 
while  its  form  is  simpler.  The  law  given  below  is  that  of  the  Transvaal;  the  additional 
references  are  to  the  Cape  Acts.  All  these  Acts  are  conveniently  collected  in  "Bu- 
chanan's Decisions  in  Insolvency"  now  in  its  Fourth  Edition. 

3.  The  Law  of  Insolvency  as  now  existing  in  the  Transvaal  and  practically 
in  force  throughout  South  Africa,  may  be  conveniently  divided  into  nine  chapters. 

Chap.        I.    Sequestration  and  its  consequences. 

Chap.      n.    Meetings  of  creditors. 

Chap.     m.    Proof  and  Ranking  of  Debts. 

Chap.     IV.    Provisional  and  Elected  Trustees. 

Chap.       V.    Composition. 

Chap.     VT.    Liquidation  of  the  Estate. 

Chap.   VII.    Discharge  of  the  order  of  Sequestration  and  Rehabilitation  of  the 

Insolvent. 

Chap.  VUJL.    Fraudulent  and  Culpable  Insolvency. 
Chap.    IX.    Miscellaneous  Provisions. 

Chapter  I.    Sequestration  and  its  consequences. 

Voluntary  surrender  of  estate.  4.  Any  person  who  shall  be  desirous  of  volun- 
tarily surrendering  his  estate  as  insolvent  for  the  benefit  of  his  creditors  may  apply 
by  written  petition  to  that  effect  to  the  High  Court  or  a  Circuit  Court. 

Tr.    13  of   1895   §   1,   Cape  6  of   1843   §  2. 

5.  Such  petition  may  be  made :  a)  On  behalf  of  the  estate  of  any  person  who  is 
absent  from  the  Republic  (now  Colony),  by  any  one  who  is  duly  authorised  by 
power  of  attorney  to  administer  such  estate ;  b)  On  behalf  of  the  estate  of  a  deceased 
person,  or  of  a  person  who  is  legally  or  actually  incapable  of  managing  his  own 
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estate,  by  any  one  who  is  lawfully  charged  with  the  management  thereof;  c)  On 
behaH  of  the  estate  of  any  partnership,  by  the  majority  of  the  partners  present  or 
represented  in  the  RepubUc. 

Tr.  13  of  1895,   §  2;  Cape  6  of  1843,   §§  2  and  3. 

Notice.  6.  Any  person  who  intends  to  file  a  petition  as  above  referred  to  shall 
cause  due  notice  of  his  intention  to  be  pubUshed  not  less  than  three  times  ia  the 
Government  Gazette  and  in  a  local  newspaper,  if  there  is  one,  at  least  twenty-one 
days  before  the  hearing  of  the  apphcation,  mentioning  the  date  upon  which  and  the 
place  where  the  application  will  be  filed,  and  he  shall  further  lodge  at  the  office 
of  the  Master  of  the  Provincial  Court,  or  if  he  resides  outside  the  limits  of  that  dis- 
trict, then  also  at  the  office  of  the  Magistrate  of  the  district  under  whose  jurisdiction 
he  resides,  or  of  the  special  Magistrate  of  a  pubUc  diggings,  a  statement  of  his  affairs, 
and  aU  such  schedules,  statements,  accounts,  and  other  documents  as  may  be  deemed 
necessary  for  the  purpose  and  support  of  his  apphcation. 

The  aforesaid  statement  and  other  documents  shall  he  for  the  iaspection  of 
creditors  at  aU  times  during  office  hours  for  a  period  of  fourteen  days  from  the  date 
of  the  first  pubhcation  of  such  notice  in  the  Government  Gazette  as  hereinbefore 
provided. 

No  voluntary  surrender  of  an  estate  as  insolvent  shall  be  accepted  until  proof 
shall  have  been  given  to  the  satisfaction  of  the  Judge  or  of  the  Court  that  the  pro- 
visions of  this  section  have  been  comphed  with,  and  that  there  are  sufficient  funds 
or  assets  to  cover  the  prehminary  costs  of  sequestration. 

Tr.  18  of  1895,  §  3.  Cape  38  of  1884,  §  1.  [The  times  in  the  Cape  are  10  days'  Notice  in 
Gazette  and  7  days  for  inspection.] 

Notice  to  stay  Executions.  7.  From  and  after  the  pubhcation  of  any  notice 
in  the  Government  Gazette  as  above,  it  shah  not  be  lawful  to  sell  any  property  of 
the  estate  to  which  such  notice  relates,  attached  under  any  writ  of  execution  or 
other  process  in  the  nature  of  an  attachment,  except  by  order  of  the  Court  afore- 
said. The  proceeds  of  any  property  aheady  sold  under  legal  process  shaU  remain 
in  the  hands  of  the  sheriff  or  other  officer  of  the  law  charged  with  the  execution 
of  such  legal  process,  and  shall  not  be  paid  out  by  him  unless  by  order  of  the  afore- 
said Cotut. 

Tr.  13  of  1895,  §  4.    Cape  38  of  1884,  §  2. 

Examination  of  Petitioner.  8.  It  shall  be  lawful  for  the  said  Court,  upon  such 
apphcation  as  aforesaid  being  made,  to  institute  an  inquiry  and  for  that  piurpose 
to  direct  the  petitioner,  and  such  other  persons  as  to  the  Court  may  seem  fit,  to 
appear  before  it. 

And  the  Court  may  hkewise  direct  such  petitioner  to  appear  before  a  Commis- 
sioner appointed  by  the  Court  and  thereunto  duly  authorised,  who  shall  be  com- 
petent to  direct  the  petitioner  and  such  other  persons  as  to  him  may  seem  fit  to 
appear  before  him  to  be  examined,  and  who  shall  make  out  and  transmit  to  the 
Registrar  of  the  Court  a  report  of  such  examination. 

Tr.   13  of  1895,  §  5.    Cape  6  of  1843,  §§  2  and  3. 

9.  When  such  Court  after  inquiry,  or  on  considering  the  report  of  any  such 
Commissioner,  is  of  opinion  that  there  are  vahd  grounds  for  accepting  the  surrender 
of  such  an  estate,  it  shah  thereupon  grant  an  order  for  the  sequestration  of  such 
estate  for  the  benefit  of  creditors  in  general. 

Tr.   13  of  1895,  §  6.    Cape  6  of  1843,  §  2  and  3. 

Compulsory  sequestration.  10.  It  shall  also  be  lawful  for  the  Court  aforesaid 
upon  the  petition  of  a  single  creditor,  whose  claim  is  not  less  than  £  50,  setting  forth 
vahd  reasons,  or  upon  the  petition  of  two  or  more  creditors  so  petitioning  upon  a 
claim  jointly  of  not  less  than  £  100,  no  matter  whether  such  claims  are  due  or  not 
at  the  time  of  the  apphcation,  to  grant  an  order  placing  the  estate  of  any  such  per- 
son under  provisional  sequestration,  upon  the  ground  that  he  has  committed  an 
Act  of  Insolvency,  or  upon  any  other  ground  which  to  the  Court  may  seem  fit. 

Tr.  13  of  1895,  §  7.  [The  Cape  Law  is  based  upon  6  of  1843  §§  5  and  6  and  Act  38  of  1884, 
§  3.  By  the  latter  Act  provision  was  made  for  compulsory  sequestration  where  it  is  shown  to  be 
"for  the  benefit  of  creditors",  even  in  the  absence  of  an  "Act  of  Lisolvency".  In  the  Transvaal 
Act  the  words  "any  other  ground"  would  appear  to  cover  this  case.  But,  while  6  of  1843  operates 
within  the  same  limits  as  the  Transvaal  Act,  a  single  creditor  under  £  100  cannot  be  heard  under 
the  Act  38  of  1884.  Hence  the  Transvaal  Act  is  wider.  In  the  Cape  a  creditor  for  (say)  £  75, 
must  prove  an  "Act  of  Insolvency"  and  no  other  reason  wUl  suffice.] 
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Acts  of  insolvency.  11.  Any  person  shall  be  deemed  to  have  committed  an 
Act  of  Insolvency:  a)  If,  having  any  property,  whether  movable  or  immovable, 
personal  or  real,  within  this  Province,  he  shaU  depart  therefrom,  or  being  out  of 
this  Province  shall  remain  absent  therefrom,  or  shall  depart  from  his  dweUing- 
house,  or  otherwise  absent  himself  with  the  intent,  by  any  of  these  acts,  to  evade 
the  payment  of  his  debts,  b)  If,  having  against  him  the  sentence  of  any  Competent 
Court,  he  being  thereunto  required,  shaU  not  satisfy  the  same  or  shall  not  point 
out  to  the  officer  charged  with  the  execution  thereof  sufficient  disposable  property 
to  satisfy  the  same,  c)  If  he  shall  make  any  ahenation  within  this  Province  or  else- 
where, or  if  he  mortgage  or  pledge  any  of  his  goods  or  effects,  with  the  intent  there- 
by to  prejudice  his  creditors  in  their  rights,  or  to  prefer  one  creditor  before  another. 

Tr.  13  of  1895,  §  8.  Cape  6  of  1843,  §§  4,  9,  21  and  129.  Further  Acts  specified  in  §  129  (Cape) 
do  not  seem  to  differ  from  the  above.  The  section  is  probably  explanatory.  See  O.  F.  S.  14  of 
1899  §4  for  a  further  Act  of  Insolvency  not  mentioned  in  the  above  Statutes. 

12.  Every  petition  as  aforesaid  shall  be  filed  in  Court  in  writing,  and  shall 
be  accompanied  by:  a)  An  affidavit  in  writing  from  every  petitioning  creditor 
of  the  cause  of  his  claim  and  the  justice  thereof,  b)  A  certificate  from  the  Master 
of  the  Court  or  from  the  Magistrate  of  the  district  in  which  he  resides,  or  from  the 
special  Magistrate  of  a  mining  area  where  his  petition  has  been  fUed,  that  he  has 
given  security  to  the  satisfaction  of  the  said  official  for  the  payment  of  the  necessary 
fees  and  charges  for  the  prosecution  of  the  said  sequestration  until  the  choice  or 
appointment  of  a  trustee. 

Tr.  13  of  1895,  §  9.    Cape  6  of  1843,  §  7  and  38  of  1883,  §  3. 

13.  The  creditor  or  creditors  upon  whose  petition  any  order  of  sequestration 
shall  be  made,  shall,  at  his  or  their  own  cost,  prosecute  all  the  proceedings  in  the  said 
sequestration  until  the  election  or  appointment  of  a  trustee. 

The  said  trustee  shall  reimburse  such  costs  after  they  have  been  taxed  by  the 
Master  of  the  Coint,  to  the  said  creditor  or  creditors  out  of  the  first  monies  that  shall 
be  received  from  the  estate. 

Tr.   13  of  1895,   §  10.    Cape  6  of  1843,  §  8. 

Rule  nisi.  14.  Upon  granting  a  provisional  order  for  the  sequestration  of 
any  estate,  the  Court  shall  at  the  same  time  grant  a  rule  nisi,  upon  the  return  day 
of  which  the  debtor  shall  have  to  appear  to  show  cause,  if  any,  why  a  final  order 
for  the  sequestration  of  his  estate  shall  not  be  granted. 

The  above  rule  shall  be  served  upon  the  debtor  in  the  usual  way.  If  however, 
the  debtor  has  been  forty  days  absent  from  his  usual  place  of  residence  or  business 
within  the  Province,  copies  of  the  said  rule  shall  be  affixed  upon  the  outer  door  of 
the  Comrt,  and  at  the  same  time  pubhshed  in  the  Government  Gazette. 

Tr.  13  of  1895,  §  11.  Cape  6  of  1843,  §  17. 

Final  Sequestration.  15.  The  said  Court  shall,  upon  the  day  of  hearing,  re- 
ceive proofs  of  the  matters  in  the  aforesaid  petition  set  forth,  and  adjudge  thereon, 
whether  the  said  debtor  has  appeared  to  answer  the  rule  or  not. 

The  Court  may,  upon  apphcation  of  the  debtor,  anticipate  the  day,  due  notice 
thereof  having  first  been  given  to  the  petitioning  creditor  or  creditors.  The  Court 
may  also,  when  sufficient  reasons  appear,  delay  the  said  adjudication  for  any  reason- 
able time. 

Tr.  13  of  1895,  §  12.  Cape  6  of  1843,  §  18. 

Default  of  petitioning  creditor.  16.  Whenever  any  petitioning  creditor  fails  to 
appear  or  to  prove  his  claim,  or  the  act  of  insolvency,  wherewith  the  debtor  is  charged, 
to  the  satisfaction  of  the  Court,  it  shall  be  lawful  for  the  Court  to  set  aside  such 
provisional  order  of  sequestration  and  dismiss  the  petition,  or  to  require  further 
proof  of  the  matters  therein  set  forth.  In  the  former  case  all  matters  and  questions 
relating  to  the  estate  shall  revert  to  their  original  position,  and  be  determined 
as  if  no  petition  for  the  sequestration  of  the  estate  had  ever  been  presented. 

Tr.   13  of  1895,   §  13.    Cape  6  of  1843,  §  18. 

Vexatious  proceedings.  17.  Whenever  it  shall  appear  to  the  Court,  that  the 
petition  was  unfounded  and  vexatious,  it  shall  be  lawful  for  the  Court  to  allow 
the  debtor,  on  his  apphcation  for  leave  so  to  do,  forthwith  to  prove  any  damage 
alleged  to  have  been  by  him  sustained  by  reason  of  the  provisional  sequestration, 
and  to  award  him  such  compensation  as  the  Court  shall  deem  fit,  or  to  leave  him 
to  his  action  for  damages. 

Tr.   13  of  1895,   §  14.    Cape  6  of  1843,  §  19. 


BANKRUPTCY  AND  INSOLVENCY.  117 

Subsequent  revival  of  proceedings.  18.  It  shall  be  lawful  for  the  Court,  if  after 
any  order  for  the  provisional  sequestration  of  any  estate  has  been  set  aside  on  the 
ground  that  the  claims  of  the  petitioning  creditor  or  creditors  were  insufficient, 
or  in  consequence  of  the  consent  or  defaiilt  of  the  petitioning  creditor,  or  his  col- 
lusion with  the  insolvent,  upon  the  appHcation  of  any  other  creditor  who  has  ful- 
filled the  requirements  of  the  Law,  to  order  that  the  said  sequestration  shall  be 
revived  and  continued  with  aU  the  consequences  and  effects  thereof  as  if  such 
order  had  never  been  set  aside :  save  only  that  every  ahenation,  payment,  acquit- 
tance, surrender  or  discharge  made  by  the  insolvent,  and  every  hypothec  or  pledge 
by  him  executed  between  the  time  of  the  setting  aside  of  the  order  for  the  sequestra- 
tion and  the  time  of  the  making  of  the  order  reviving  the  sequestration,  shall  be 
judged  of  and  decided  upon  the  Uke  ground  as  if  such  order  for  revival  were  an  ori- 
ginal order  for  sequestration. 

Tr.   13  of  1895,  §  15.    Cape  6  of  1843,   §  20. 

Undue  Benefit.  19.  If  any  debtor  against  whom  any  order  for  provisional 
sequestration  has  been  made  shall  give  or  deUver  to  any  creditor  who  obtained 
the  same,  any  satisfaction  or  security  for  his  debt  or  any  portion  thereof,  whereby 
the  latter  shaU  obtain  more  than  he  would  be  entitled  to  receive  if  the  sequestration 
had  been  proceeded  in,  with  the  intent  thereby  to  secure  the  assistance  of  such 
creditor  in  the  setting  aside  of  the  order  for  sequestration,  he  shall  be  held  to  have 
committed  a  new  act  of  insolvency. 

Every  creditor  so  receiving  such  satisfaction  or  security  shall,  in  the  event 
of  the  sequestration  being  afterwards  proceeded  in,  on  the  petition  of  any  other 
creditor  in  manner  hereinbefore  mentioned,  deliver  up  the  said  security  and  repay 
the  said  excess  over  what  he  ought  to  have  received  for  the  benefit  of  the  estate 
to  such  person  as  the  Court  shall  appoint. 

He  shall  in  addition  pay  all  the  costs  incurred  for  obtaining  a  revival  of  the 
said  sequestration,  and  he  shall  forfeit  the  whole  of  his  claim  against  the  estate. 

Tr.   13  of  1895,   §  16.    Cape  6  of  1843,   §  21. 

Insolvent  partnership  or  partner.  20.  And  it  shall  be  lawful  in  hke  manner, 
and  upon  due  observance  of  the  previous  provisions,  on  a  petition  of  one  or  more 
creditors,  setting  forth  vaUd  grounds  for  the  same,  to  place  under  sequestration 
the  estate  of  any  partnership  in  consequence  of  any  act  of  insolvency  committed 
by  one  or  more  of  the  partners,  or  upon  any  other  ground  that  to  the  Court  may 
seem  sufficient. 

And  independently  of  such  sequestration,  it  shall  be  lawful  for  the  creditors 
of  any  individual  partner  to  proceed  against  the  separate  estate  of  any  such  partner 
in  the  ordinary  manner,  for  the  amount  of  the  debt  due  by  him  personally. 

Tr.   13  of  1895,   §  17.    Cape  6  of  1843,  §  9,  and  38  of  1884,   §  3. 

And  it  shall  moreover  be  competent  for  the  Court  to  include  in  the  same  order 
for  sequestration  as  well  the  separate  estate  or  estates  of  any  partner  or  partners 
of  any  company  as  the  joint  estate  of  such  company.  In  this  case  the  creditors 
of  the  separate  estate  or  estates,  and  of  the  estate  of  the  partnership  respectively, 
shall  be  equally  entitled  to  vote  in  the  election  of  trustees  and  in  all  matters  relating 
to  the  said  estates.  The  trustees  shall,  however,  be  bound  to  keep  separate  the 
administration  and  settlement  of  the  joint  and  separate  estates  as  hereinafter  pre- 
scribed. 

Tr.   13  of  1895,   §  18.    Cape  6  of  1843,   §  9. 

Estates  of  deceased  or  incapable  people.  21.  And  it  shall  be  lawful  for  any 
creditor  or  creditors  of  the  estate  of  any  person  deceased,  or  of  any  person  legally 
or  actually  incapable  of  the  administration  of  his  estate,  in  hke  manner,  and  upon 
due  observance  of  what  is  hereinbefore  provided,  to  have  such  estate  placed  under 
sequestration  as  insolvent,  on  the  ground  that  the  person  in  whom  the  adminis- 
tration of  the  estate  is  legally  vested,  committed  an  act  of  insolvency,  or  upon 
any  other  good  ground  which  to  the  Court  aforesaid  may  seem  sufficient. 

Tr.   13  of  1895,   §  19.    Cape  6  of  1843,  §  10,  and  38  of  1884,  §  3. 

22.  Every  partner  in  a  partnership,  and  every  person  legally  charged  with  the 
administration  of  the  estate  of  any  person  deceased,  or  of  any  person  legally  or 
actually  incapable  of  the  administration  of  his  estate,  shall  have  the  same  rights 
and  liabihties  in  respect  to  the  claims  of  any  such  partnership  or  any  such  estate 
against  any  other  estate  placed  under  sequestration,  as  is  granted  to  or  imposed 
upon  any  creditor  by  virtue  of  the  provisions  of  this  law.   The  joint  partners,  how- 
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ever,  of  any  partnership,  and  any  persons  in  whom  the  joint  administration  of  any 
estate  is  vested  as  aforesaid  shall  be  entitled  to  one  vote  only,  and  shall  be  con- 
sidered as  one  person. 

Tr.   13  of  1895,   §  20.    Cape  6  of  1843,   §  11. 

Registration  of  order.  23.  The  party  obtaining  an  order  for  sequestration, 
whether  such  order  be  granted  in  respect  of  his  own  estate,  or  in  respect  of  the 
estate  of  his  debtor,  shall  immediately  lodge  the  same  with  the  Sheriff  of  the 
Court  at  his  office,  or  with  the  Deputy  Sheriff  of  the  district  in  which  such  order 
has  been  granted. 

Tr.   13  of  1895,   §  21.    Cape  6  of  1843,   §   12. 

And  the  Deputy  Sheriff  shall  enregister  the  said  order,  and  note  thereon  the 
day  and  hour  of  its  production,  and  shall  immediately  transmit  the  same  to  the 
Sheriff  at  his  office. 

The  Sheriff  shall  enregister  every  such  order  lodged  with  him,  or  received  by 
him  from  the  Deputy  Sheriff,  and  note  thereon  the  day  and  hour  in  which  it  was 
lodged  or  received,  and  shall  immediately  deUver  the  same  to  the  Master  of  the 
Court.  The  Master  shall  cause  such  order  to  be  pubhshed  in  the  Government  Ga- 
zette. 

Tr.    13  of  1895,   §  22.    Cape  6  of   1843,   §   12. 

Every  insolvent  obtaining  an  order  for  sequestration  upon  his  own  petition 
shall,  within  eight  days  [N.  B.  No  time  specified  in  the  Cape  Act]  after  the  granting 
of  such  order  of  sequestration  of  his  estate  as  insolvent,  transmit  to  the  Master 
of  the  Court  a  list  containing,  to  the  best  of  his  knowledge  and  beUef,  the  names 
and  places  of  abode  of  his  several  creditors. 

Tr.   13  of  1895,   §  23.    Cape  6  of  1843,   §   12. 

Attachment;  inventory;  Master's  position.  24.  And  the  Master  of  the  Court 
shall,  by  the  Sheriff  or  by  his  subordinate,  or  by  any  messenger  of  the  Court  there- 
after to  be  appointed,  enter  and  lay  an  attachment  upon  every  estate  placed  under 
sequestration,  and  make  an  inventory  thereof.  It  shall  be  lawful  for  the  creditor 
upon  whose  petition  an  order  of  sequestration  has  been  obtained,  or  any  person 
authorized  by  him,  to  be  present  at  the  framing    of  the  inventory  aforesaid. 

When  the  estate  has  been  sequestrated  upon  the  voluntary  surrender  of  any 
insolvent,  it  shall  be  lawful  for  any  of  the  creditors  to  be  present  with  the  messenger 
while  framing  the  inventory  aforesaid.  [N.  B.  In  this  latter  case  an  agent  of  the 
creditor  may  attend  in  the  Cape,  but  not  in  the  Transvaal]. 

Tr.  13  of  1895,  §  24.  Cape  6  of  1843,  §  13. 

It  shall  be  lawful  for  the  officer  charged  as  above  with  the  attachment  of  any 
property,  to  secure  any  movable  article  belonging  to  the  estate  by  sealing  up  any 
chamber,  closet  or  repository,  provided  he  cause  no  urmecessary  hindrance  or 
inconvenience  to  any  party  by  so  doing;  or  to  appoint  some  person  in  custody 
thereof. 

When  such  person,  however,  leaves  such  goods  in  the  possession  of  the  person 
possessing  them  at  the  moment  of  attachment,  he  shall  leave  with  the  latter  person 
a  copy  of  the  inventory,  together  with  a  notice  that  the  property  therein  specified 
has  been  attached  by  him  by  virtue  of  an  order  of  sequestration. 

This  notice  shall  also  contain  a  statement  of  the  penalties  provided  by  the  Act 
(vide  13  of  1895  §  150  Transvaal). 

The  said  officer  shall  forthwith  report  his  execution  of  the  attachment  as  afore- 
said to  the  said  Master. 

Tr.  13  of  1895,  §  25.  Cape  6  of  1843,  §  14. 

The  legal  effect  of  every  order  of  sequestration  shall  be  that  the  custody  of  the 
estate  placed  under  sequestration  passes  over  to,  and  shall  be  legally  vested  in, 
the  Master  of  the  Court,  until  such  time  as  the  appointment  of  a  provisional  trustee 
has  been  made,  or  until  the  final  election  and  confirmation  of  such  trustee. 

The  Master  of  the  Court  shall,  for  the  time  being,  in  respect  to  any  estate  placed 
under  sequestration,  have  the  same  powers  and  shall  be  subject  to  the  same  duties 
as  are  given  and  imposed  upon  the  trustee  elected  by  the  vote  of  the  creditors  in 
accordance  with  the  provisions  of  the  law. 

Tr.   13  of  1895,   §  26.    Cape  6  of  1843,   §§  46  and  48. 

Unrehabilitated  insolvent  unable  to  deal  with  property.  27.  During  the  period 
which  shall  intervene  between  the  time  of  the  granting  of  the  order  for  the  seques- 
tration and  the  making  of  the  order  confirming  the  liquidation  account  and  the 
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final  plan  of  distribution,  the  insolvent,  so  long  as  he  shall  not  have  been  rehabi- 
litated (except  in  the  certain  cases  to  be  hereinafter  mentioned),  shall  be  absolu- 
tely incapacitated  to  acquire  or  possess  as  against  his  trustee,  or  as  against  any- 
other  lawful  administrator  of  his  estate,  any  property  whatsoever,  whether  movable 
or  immoveable,  personal  or  real,  or  any  right  to  any  such  property :  or  to  ahenate, 
mortgage,  or  pledge  any  property  belonging  to  the  estate,  so  as  to  bind  his  trustee 
or  other  lawful  administrator  of  his  estate. 

Neither  shall  it  be  lawful  to  attach  such  estate  or  any  portion  thereof  during 
the  period  aforesaid. 

Tr.   13  of  1895,   §  27.    Cape  6  of  1843,   §  49. 

28,  And  during  the  aforesaid  time  the  insolvent  shall  in  nowise  be  able  to 
bind  himself,  except  with  the  consent  in  writing  of  his  trustee,  or  other  lawful 
administrator  of  his  estate.  Provided  always  that  any  insolvent  shall  be  compe- 
tent to  pass  a  vaMd  title  in  pursuance  of  any  ahenation  as  above  provided,  while 
acting  so  far  as  he  shall  be  authorised  in  writing  so  to  do  as  the  mandatory  or  agent 
of  his  trustee,  or  other  lawful  administrator  of  his  estate,  or  with  the  written  consent 
of  the  latter  as  the  mandatory  or  agent  of  any  other  person  by  whom  he  shall  have 
been  authorised  in  writing  so  to  do. 

Exceptions.  The  insolvent  shall  Ukewise  be  entitled,  for  the  support  of  himself 
and  of  his  family,  to  carry  on  any  trade,  and  to  this  end  effectually  to  deUver  to  any 
person  movable  goods  or  effects  in  pursuance  of  any  real  and  bona  fide  sale  for  a  just 
price  duly  paid,  or  to  pass  title  to  any  money  paid  by  him  in  cash  for  any  matter  or 
thing  purchased  by  him :  provided  always,  that  his  trustee  or  other  lawful  administrator 
of  his  estate  shall  be  able  to  claim  from  the  said  insolvent  for  the  benefit  of  the  cre- 
ditors, if  necessary  by  legal  process,  any  profits  made  by  him  by  means  of  such  trad- 
ing, not  strictly  necessary  for  the  support  of  himself  and  his  family. 

He  shall  also  be  entitled  to  leceive  and  sue  for,  in  his  own  name,  the  wages  or 
reward  of  his  work  and  labour,  or  that  of  any  of  his  family,  or  any  pension  granted 
for  work  or  service  already  performed,  or  so  much  thereof  as  the  Court  shall  adjudge. 

The  insolvent  shall  also  be  entitled  to  exact  damages  claimable  by  reason  of 
any  insult  or  any  personal  injiu-y  done  to  such  insolvent,  or  any  member  of  his 
family.  All  monies  paid  to  him  in  this  wise,  and  aU  goods  purchased  by  him  with 
such  monies  shall  be  for  his  personal  use,  and  remain  free  from  the  control  of  his 
trustee  or  other  lawful  administrator  of  his  estate. 

Life  policy.  29.  Any  poUcy  of  Hfe  insurance  by  him  bona  fide  effected  for  the 
benefit  of  his  wife  or  children  at  least  two  years  before  the  granting  of  any  such 
order  of  sequestration,  shall  be  excluded  from  the  sequestered  estate,  and,  saving 
aU  lawful  rights  obtained  thereto  by  third  persons,  be  reserved  to  the  insolvent. 

Tr.  13  of  1895,   §  28.    Cape  6  of  1843,   §  49. 

Effect  of  order  of  sequestration.  The  execution  of  all  judgments  against 
the  insolvent  or  his  estate  shall  be  suspended  from  and  after  the  time  of  the  granting 
of  any  order  of  sequestration  duly  lodged  at  the  office  of  the  High  Sheriff  or  any 
of  his  deputies,  and  for  as  long  as  the  sequestration  shall  continue. 

H  any  insolvent  shall  be  imprisoned  by  reason  of  any  order  of  civil  imprison- 
ment, he  shall  upon  petition  to  the  High  Court,  or  to  any  Circuit  Court  to  that  effect, 
be  discharged  from  such  imprisonment,  unless  the  Court  decide  otherwise. 

Any  property  belonging  to  the  insolvent  under  attachment  in  the  execution 
of  any  judgment  as  above",  or  the  proceeds  thereof,  shall  be  returned  to  the  seques- 
tered estate. 

Tr.  13  of  1895,   §  29.    Cape  6  of  1843,  §  22. 

Judgment  creditor's  debt  and  preference,  30.  Any  creditor  in  whose  behalf 
a  judgment  as  hereinabove  stated  has  been  obtained,  shall  be  entitled  to  prove 
his  debt  and  the  costs  by  him  incurred  in  obtaining  such  judgment  upon  the  seques- 
tered estate.  He  shall  be  entitled  on  the  distribution  of  the  estate  to  a  preference 
on  aU  goods  attached  in  manner  as  aforesaid,  or  the  proceeds  thereof,  for  the  costs 
of  the  writ  of  execution  and  the  execution  of  the  same,  but  not  for  the  amount  of 
the  judgment,  or  of  costs  of  suit  by  him  incxured  before  the  suing  out  of  such  writ 
of  execution. 

Tr.  13  of  1895,  §  30.    Cape  6  of  1843,   §  22. 

Stay  of  actions  etc.  31.  And  aU  actions  pending  against  any  insolvent  for  any 
debt  provable  against  his  estate,  and  aU  proceedings  therein,  shall,  upon  any  order 
being  made  for  the  sequestration  of  such  estate,  be  stayed.    And  it  shall  be  lawful 
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for  the  plaintiff  in  any  such  action  to  prove  his  debt,  together  with  the  taxed  costs 
of  suit  incurred  up  to  that  time  against  the  sequestered  estate.  All  actions  pend- 
ing against  the  insolvent  for  damages  alleged  to  have  been  sustained  by  any  injury 
or  personal  wrong,  or  breach  of  any  contract  committed  by  him,  such  damages 
being  still  unascertained,  or  for  the  recovery  of  any  claim  unliquidated  as  to  its 
amount,  and  all  proceedings  therein,  shall,  upon  any  order  being  made  for  the  se- 
questration of  his  estate,  be  stayed  until  a  trustee  shall  be  elected  for  the  adminis- 
tration thereof,  and  thereafter  may  be  proceeded  with  against  the  latter.  The  judg- 
ment awarded  by  the  Court,  together  with  the  taxed  costs  of  suit,  shall  be  a  debt 
provable  against  the  sequestered  estate. 

Tr.  13  of  1895,   §  31.    Cape  6  of  1843,   §  24. 

Actions  for  personal  injury.  32.  Any  action  commenced  by  any  insolvent  for 
any  debt  or  demand  due  to  the  said  insolvent's  estate,  and  aU  proceedings  therein, 
after  an  order  of  sequestration  has  been  made,  shall  be  stayed  imtil  a  trustee  shall 
have  been  elected. 

The  trustee  shall  make  election  to  prosecute  or  discontinue  the  action  which  has 
been  begun  within  six  weeks  after  having  been  called  upon  by  the  defendant  in  any 
such  action  so  to  do,  or  otherwise  shall  be  deemed  to  have  lost  his  right  to  the  same. 
The  insolvent,  shall,  however,  remain  competent  to  continue  in  his  own  name,  and 
for  his  own  benefit,  any  action  commenced  by  him  previous  to  his  insolvency  for 
any  injury  or  personal  wrong  done  to  himself  or  any  of  his  family. 

Any  damages  which  may  be  recovered  in  any  such  action  shall  not  be  con- 
sidered to  belong  to  the  sequestered  estate. 

Tr.   13  of  1895,   §  32.     Cape  6  of  1843,   §  24. 

Gratuitous  alienations.  33.  Every  aUenation  of,  or  any  mortgage  or  pledge 
of  any  portion  of  his  estate,  made  or  confirmed  by  the  insolvent  at  a  time  when 
he  might  (reasonably)  have  expected  the  sequestration  of  his  estate,  shall,  unless 
the  same  shall  have  been  made  bona  fide  and  for  lawful  consideration,  be  nuU  and 
void. 

Whenever  the  effect  of  any  such  act  as  hereinabove  stated,  shall  be  to  cause 
an  excess  of  habUities  over  assets,  then  the  same  to  the  extent  to  which  such  an 
excess  shall  have  been  thus  produced  shall  be  null  and  void. 

Tr.  13  of  1895,   §  33.    Cape  6  of  1843,   §  83. 

Alienations  in  course  of  business.  34.  Every  alienation  of  any  part  of  his  es- 
tate, and  every  payment  made  by  any  insolvent  to  any  creditor,  and  every  mort- 
gage or  pledge  made  by  him  for  the  benefit  of  any  creditor  on  any  portion  of  the 
estate,  in  the  ordinary  course  of  trade,  although  such  insolvent  might  at  the  time 
reasonably  have  expected  the  sequestration  of  his  estate,  shaU  prima  facie  be  held 
and  taken  to  have  been  made  or  given  bona  fide,  and  as  having  been  made  without 
intention  to  prefer  such  creditor. 

It  shall  be  necessary  for  the  trustee  seeking  to  set  aside  any  such  transaction 
to  show  such  an  intention  to  prefer  on  the  part  of  the  insolvent. 

Tr.  13  of  1895,   §  34.    Cape  6  of  1843,   §  86. 

Void  payments.  35.  Every  payment  obtained  by  any  creditor  before  the  making 
of  the  order  of  sequestration,  whereof  proof  shall  have  been  made  that  such  payment 
has  been  obtained  or  facilitated  by  the  fraudulent  assistance  of  insolvent,  or  by 
collusion  with  the  insolvent,  who  while  he  might  (reasonably)  have  expected  the 
sequestration  of  his  estate,  intended  thereby  to  give  such  creditor  a  preference  above 
the  other  creditors,  shall  be  nuU  and  void. 

Tr.  13  of  1895,  §  35.  Cape  6  of  1843,  §  87.  [Cape  38  of  1884,  §  8,  makes  alienation  within 
six  months  of  insolvency  prima  facie  bad  when  the  insolvent  knew  that  liabilities  exceeded  assets.] 

36.  AU  acquittances  or  discharges  of  any  lawful  debt,  or  of  any  security  for 
any  lawful  debt  or  other  matter,  payment  or  satisfaction  of  which  has  not  been 
actually  and  bona  fide  received,  granted  by  any  insolvent  at  a  time  when  he  might 
(reasonably)  have  expected  the  sequestration  of  his  estate,  having  the  effect  to 
prejudice  his  creditors,  shall  be  nuU  and  void.  In  every  case  in  which  the  person 
accepting  from  the  insolvent  any  such  acqrdttance  or  discharge  had  knowledge, 
or  might  reasonably  have  suspected,  that  the  effect  would  be  to  prejudice  the  cre- 
ditors of  such  insolvent,  such  person  shall  be  bound,  not  only  to  make  good  such 
debt,  but  also  to  pay  the  trustee  in  addition  for  the  benefit  of  the  creditors  the 
value  of  the  amount  unlawfully  remitted  to  him. 

Tr.  13  of  1895,  §  36.    Cape  6  of  1843,   §  92. 
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Undue  preference.  37.  Every  alienation  of  any  part  of  his  estate,  and  every 
payment  made  by  an  insolvent  to  pay  any  creditor,  and  any  mortgage  or  pledge 
made  by  such  insolvent  in  favour  of  a  creditor  upon  any  part  of  his  estate  or  effects, 
at  a  time  when  he  might  (reasonably)  have  expected  the  sequestration  of  his  estate, 
"with  the  intention  to  benefit  such  creditor,  directly  or  indirectly,  in  preference  to 
his  other  creditors,  constitutes  an  undue  preference,  and  shall  be  consequently  null 
and  void.  Every  ahenation  made  by  the  insolvent  as  above,  and  every  mortgage 
or  pledge  passed  by  him  in  favour  of  any  person  whatsoever  as  above,  with  the 
intention  thereby  to  prefer  one  of  his  creditors,  directly  or  indirectly,  above  the 
others,  shall  constitute  an  undue  preference,  in  so  far  as  such  creditor  is  thereby 
so  benefited.  The  trustee  shall  be  entitled  to  demand  and  recover  the  amount  or 
value  of  such  undue  preference  from  the  creditor  so  benefited,  or  from  any  other 
person. 

Tr.  13  of  1895,   §  37.    Cape  6  of  1843,   §  84. 

38.  Every  ahenation  of  any  portion  of  the  estate,  and  every  payment  made 
by  the  insolvent,  and  every  mortgage  or  pledge  passed  upon  any  portion  of  his 
estate  at  a  time  when  the  insolvent  might  (reasonably)  have  expected  the  seques- 
tration of  his  estate,  and  with  the  iatention  of  thereby  benefiting  any  person  who 
would  otherwise  have  become  Uable,  either  in  the  character  of  a  surety,  or  in  any 
other  character  by  law  analogous  thereto,  for  such  amount  shall  constitute  an  undue 
preference. 

The  trustee  shall  be  entitled  to  claim  and  recover  from  the  person  so  preferred 
the  amoimt  or  the  value  of  such  undue  preference. 

Tr.  13  of  1895,   §  38.    Cape  6  of  1843,   §  85. 

Ante-nuptial  contracts.  39.  No  benefits  bona  fide  given  by  any  person  under 
any  duly  registered  ante-nuptial  contract,  to  wife  or  children,  shaU  become  null 
and  void  by  reason  of  the  sequestration  of  the  estate  of  such  person,  save  and  ex- 
cept when  the  order  of  sequestration  of  his  estate  shall  be  made  within  a  period 
of  two  years  after  the  registration  of  such  contract  as  aforesaid,  and  it  shall  be  proved 
that  at  the  time  of  the  execution  of  the  said  ante-nuptial  contract  the  said  person 
was  actually  then  in  an  insolvent  condition ;  in  which  case  such  benefits  shall  be  null 
and  void,  and  they  shall  be  claimable  and  recoverable  by  the  trustee  of  any  such 
estate  for  and  on  behalf  of  such  estate.  In  every  ante-nuptial  contract  registered 
before  the  taking  effect  of  this  Law,  the  period  of  two  years  as  hereiaabove  stated 
shall  commence  from  the  date  of  the  taking  effect  of  this  Law.    Tr.  13  of  1895  §  39. 

[Agreements  to  pay  insiirance  policies  towards  keeping  up  such  benefits  are  good.  Cape 
21  of  1875,  §  6.] 

Alienation  etc.  by  insolvent  after  sequestration.  40.  Every  ahenation  of  any 
part  of  his  estate,  and  every  payment,  acquittance  or  discharge  made  by  any  in- 
solvent of  any  lawful  debt,  or  of  any  seciu-ity  of  such  debt,  or  any  other  matter  or 
thing  whatsoever  belonging  to  the  estate,  and  every  mortgage  and  pledge  by  him 
executed  on  any  part  of  his  estate,  after  the  making  of  the  order  of  sequestration 
and  before  the  confirmation  of  the  final  plan  of  distribution  of  the  estate,  shall  be 
null  and  void,  save  and  except  in  so  far  as  the  insolvent  was  thereunto  justly  entitled 
by  virtue  of  the  provisions  of  section  28. 

Tr.  13  of  1895,   §  40.    Cape  6  of  1843,   §  93. 

Payments  etc.  to  insolvent.  41.  Every  payment  or  satisfaction  made  to  any 
insolvent,  by  or  on  behalf  of  any  person  who  was  the  debtor  of  such  insolvent,  after 
the  making  of  an  order  for  the  sequestration  of  the  insolvent's  estate,  shall  be  null 
and  void  unless  the  person  making  such  payment  or  satisfaction  shall  have  done 
so  bona  fide  and  without  knowledge  of  such  sequestration. 

Tr.  13  of  1895,  §  41.    Cape  6  of  1843,   §  94. 

Goods  sold  to  insolvent.  42.  It  shall  be  lawful  for  any  person  who  has  sold  or 
dehvered,  or  caused  to  be  sold  or  delivered,  to  any  insolvent  any  matter  or  thing, 
whether  movable  or  immovable,  personal  or  real,  when  such  sale  has  been  effected 
without  determining  any  fixed  period  before  the  expiration  of  which  the  purchase 
price  should  not  be  payable,  or  with  an  express  or  tacit  agreement  that  the  purchase 
price  shall  immediately  be  paid  or  payable,  to  claim  and  recover  such  matter  or 
thing  out  of  the  sequestered  estate,  provided  written  notice  of  such  claim  shall 
have  been  made  within  a  period  of  twenty-one  days  after  dehvery  of  the  goods  or 
property.  After  the  expiration  of  the  aforesaid  period,  such  claim  for  recovery  may 
only  be  founded  upon  an  act  of  fraud  committed  against  him  by  the  purchaser. 
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Any  person  having  sold  and  delivered  any  such  matter  or  thing  upon  credit, 
in  the  manner  as  hereiaabove  mentioned,  shall  not  be  entitled  to  have  such  sale 
cancelled,  or  to  claim  the  purchase  price  from  the  trustee  or  any  other  lawful  ad- 
ministrator of  the  sequestrered  estate ;  the  latter  shall  retain  possession  of  the  goods 
sold  and  delivered  for  the  benefit  of  the  estate. 

Tr.  13  of  1895,  §  42.    Cape  6  of  1843,   §  105  and  38  of  1884,  §  11. 

Leases.  43,  Leases,  or  agreements  to  enter  upon  any  lease  or  leases,  under- 
taken and  entered  into  by  any  insolvent,  shall  not  lapse  or  be  determined  by  any 
order  of  sequestration  granted  against  his  estate.  The  trustee  of  such  estate  shall 
be  bound,  within  a  period  of  six  weeks  after  the  confirmation  of  his  election  as  such 
trustee,  to  decide,  in  consultation  with  the  creditors  of  such  estate,  whether  he  will 
adopt  and  carry  out  such  leases  or  not,  and  in  default  of  any  such  action  on  the  part 
of  the  trustee  they  shall  be  held  to  have  determined.  The  lessor  or  any  other  person 
making  such  contract  may  in  every  case  summon  the  trustee  before  a  competent 
Court  for  the  recovery  of  the  rent  due  up  to  the  period  of  the  cancellation  or  deter- 
mination of  such  lease,  or  for  any  damages  he  shall  prove  to  have  sustained  by  reason 
of  the  non -performance  of  such  lease  or  agreement  of  lease.  The  trustee  shall  also 
have  the  right,  as  against  the  lessor,  or  any  other  person  making  such  contract, 
to  summon  such  lessor  or  person  before  a  competent  Court  for  the  recovery  of  the 
amount  and  value  of  the  improvements  made  upon  such  property  so  leased  before 
the  sequestration. 

Tr.  13  of  1895,   §  43.    Cape  6  of  1843,  §  104. 

Chapter  II.     Meetings  of  Creditors. 

Meetings  of  creditors  for  proof  of  debts  and  election  of  trustee.  44.  The  Master 
of  the  High  Court  shaU,  in  the  notice  mentioned  by  §  22,  appoint  two  public 
meetings  of  the  creditors  of  such  estate  at  such  times  and  places  as  he  shall  deem 
most  convenient  for  aU  the  parties  concerned ;  the  first  for  receiving  proofs  of  debt 
against  the  said  estate,  and  the  second  for  the  same  purpose,  and  for  the  election 
of  a  trustee.  It  shall  be  lawful  for  him,  moreover,  to  alter  the  times  and  places  so 
fixed  for  the  holding  of  any  of  the  meetings  aforesaid,  provided  timely  notice  of  such 
alteration  be  given  in  the  Staatscourant.  When  the  assets  of  the  estate  do  not  exceed 
the  value  of  £  75  sterling,  he  shall  give  notice  of  the  same  in  the  said  advertisement 
and  he  shall  therein  also  announce  that  unless  it  shall  be  shown  at  the  first  meeting 
called  as  aforesaid  that  the  goods  and  effects  of  the  insolvent  exceed  the  value  of 
£  75,  he  shaU  proceed  to  act  under  the  provisions  of  Section  47. 

Tr.  13  of  1895,  §  44.    Cape  6  of  1843,   §  25. 

Trustee's  report.  45.  The  Master  of  the  High  Court  may,  so  soon  as  the  election 
of  the  trustee  had  at  the  second  meeting  of  creditors  shall  have  been  duly  confirmed, 
appoint  a  third  meeting,  to  be  held  at  such  time  and  place  as  shall  appear  to  him 
most  convenient  for  aU  persons  concerned,  for  receiving  the  proof  of  debts  against 
the  said  estate,  as  well  as  the  report  of  the  trustee  as  to  the  state  and  condition  of 
the  estate  of  the  insolvent,  and  also  to  give  to  the  said  trustee  directions  as  to  the 
management  thereof.  The  trustee  shall  specify,  in  the  same  advertisement  in  which 
he  shall  give  notice  of  the  confirmation  of  his  election  as  trustee,  the  time,  place  and 
purpose  of  every  such  meeting. 

Tr.  13  of  1895,   §  45.    Cape  6  of  1843,   §§  25,  40,  56  and  77. 

46.  Any  creditor  may,  after  the  second  meeting  of  creditors,  at  his  own  ex- 
pense, call  another  meeting  of  creditors  expressly  for  the  purpose  of  proving  his 
debt. 

Tr.  13  of  1895,  §  46.    Cape  6  of  1843,   §  37. 

47.  Whenever  it  shall  appear  at  the  first  meeting  of  creditors  that  the  assets 
of  the  estate  do  not  exceed  the  value  of  £  75,  a  trustee  shall  be  then  and  there  elected, 
the  debts  shall  be  proved,  ranked,  and  the  estate  distributed ;  and  at  the  same  time 
it  shall  be  decided  what  part  of  their  wearing  apparel,  bedding,  household  fur- 
niture, and  tools  of  trade  shall  be  allowed  to  the  insolvent  and  his  family. 

Tr.  13  of  1895,   §  47.    Cape  6  of  1843,  §  25. 

Appointment  by  Court  if  creditors  fail  to  appear.  48.  If  no  creditors  shall  appear 
at  any  meeting  appointed  for  the  purpose  of  electing  a  trustee,  then  the  Master  of 
the  High  Court  shall  apply  to  the  Court  by  petition  to  appoint  a  trustee  for  the  due 
administration  of  the  estate,  or  otherwise  to  set  aside  the  order  of  sequestration. 

Tr.  13  of  1895,   §  48.    [No  corresponding  provision  in  Cape  Act.] 
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Proceedings  at  meeting.  49.  Where  any  meeting  of  creditors  for  the  proof  of 
debts  or  the  election  of  a  trustee  shall  be  appointed  to  be  held  at  Pretoria,  the  Master 
of  the  High  Court  at  Pretoria  shall  preside  at  the  same,  and  if  in  any  district  of 
this  Republic,  other  than  the  district  of  Pretoria,  the  Landdrost  of  such  district, 
or  the  special  Landdrost  of  the  pubhc  diggings,  shall  preside.  The  presiding  offi- 
cial may  adjourn  the  meeting  from  time  to  time.  i£  he  shall  deem  it  necessary. 

50.  Whenever  the  Master  of  the  High  Court  or  the  Landdrost,  or  any  Special 
Landdrost,  shall  be  prevented  by  illness  or  any  tmavoidable  cause  from  holding 
any  meeting  of  creditors,  the  High  Court  or  any  Circuit  Court  may  appoint  a  Special 
Commissioner  for  such  purpose,  who  shall  have  the  same  powers  as  are  given  to 
the  said  Master,  or  Landdrost,  or  Special  Landdrost  respectively  in  that  behalf. 

In  default  of  such  appointment,  the  Chief  Clerk  of  the  Landdrost  or  of  the  Spe- 
cial Landdrost,  as  the  case  may  be,  shall  be  charged  with  the  duty  of  holding  such 
meeting. 

51.  The  Landdrost,  Special  Landdrost,  Special  Commisioner,  or  Chief  Clerk, 
as  the  case  may  be,  shall  forthwith  report  to  the  Master  of  the  High  Court  on  every- 
thing done  by  them  in  their  aforesaid  capacity. 

Tr.  13  of  1895,   §§  49—51.    Cape  6  of  1843,  §§  26,  27  and  136;  and  38  of  1884,  §  18. 

Voting  of  creditors.  52.  In  aU  cases  of  votes  given  by  creditors  ia  pursuance 
of  this  law,  when  the  creditors  are  to  be  counted  in  number,  no  creditor  whose  debt 
is  below  thirty  pounds  sterling  shall  be  reckoned  in  number,  but  the  debt  due  to 
such  creditor  shall  be  computed  in  value.  Every  creditor  may  attend  and  vote 
at  such  meeting  either  personally,  or  by  agent  authorized  by  power  of  attorney 
to  that  effect  duly  executed.  AU.  questions  at  any  meeting  of  creditors  shall  be 
determined  by  a  majority  in  value  of  creditors  present  and  entitled  to  vote,  unless 
otherwise  expressly  provided  in  law. 

Tr.  13  of  1895,   §  52.    Cape  6  of  1843,  §§  38  and  39. 

Insolvent's  Duties.  53.  The  insolvent  or  the  lawful  administrator  of  any  in- 
solvent estate  placed  under  sequestration,  shall  of  his  own  accord  attend  before 
the  creditors  at  the  first,  second,  and  third  meetings  of  creditors  to  be  held  under 
and  by  virtue  of  the  provisions  of  this  law,  as  also  at  any  meeting  which  may  have 
been  adjourned  and  continued,  unless  he  shall  have  obtained  leave  from  the  presid- 
ing officer  not  to  attend  such  meetings.  He  shall  moreover  attend  any  other  meeting 
of  creditors  held  in  pursuance  of  the  provisions  of  this  law,  whenever  he  shall  be 
required  so  to  do  by  a  written  notice  from  the  officer  presiding. 

Tr.  13  of  1895,   §  53.    Cape  6  of  1843,   §§  25  and  60. 

54.  The  insolvent  shall,  at  every  meeting  of  creditors  which  he  shall  attend, 
answer  all  such  lawful  questions  as  shall  be  put  to  him  by  the  officer  before  whom 
the  meeting  is  held  concerning  his  affairs  and  estate,  and  the  cause  and  reasons 
of  his  insolvency.  He  shall,  at  the  second  meeting,  being  thereunto  required  by  the 
creditors,  lodge  with  the  aforesaid  presiding  officer  a  true  inventory  of  his  estate, 
containing  a  true  statement  of  all  his  effects,  movable  or  immovable,  personal  or 
real,  wheresoever  the  same  may  be  situated,  and  of  all  estates  and  effects  in  ex- 
pectancy or  contingency,  or  to  which  the  insolvent  may  have  any  right,  and  of 
aU  debts  due  to  and  by  him,  to  the  best  of  his  knowledge  and  behef,  and  of  all  books, 
accounts,  vouchers,  and  other  documents  relating  to  his  estate  which  he  has  in  his 
possession.  The  said  insolvent  shall  moreover  upon  being  thereimto  required  sur- 
render the  said  books,  accounts,  vouchers,  and  other  documents  to  the  presiding 
officer.  The  presiding  officer  shall  hand  over  the  inventory  and  the  said  books, 
accounts,  vouchers,  and  other  documents  to  the  trustee  so  soon  as  the  latter's 
appointment  shall  have  been  confirmed. 

55.  It  shall  be  lawful  for  any  presiding  officer,  and  also  for  any  creditor,  or 
his  attorney  or  agent,  at  any  meeting  to  examine  the  insolvent  upon  oath  concern- 
ing aU  matters  relating  to  his  trade,  dealings,  or  estate,  which  may  tend  to  disclose 
any  secret  ahenation  or  concealment  of  his  estate,  or  any  part  thereof.  The  presid- 
ing officer  shall  cause  his  examination  to  be  reduced  to  writing,  and  signed  by  him, 
and  annexed  to  the  proceedings  in  the  said  estate.  If  at  such  examination  it  shall 
appear  that  there  are  reasonable  grounds  for  suspecting  that  the  said  insolvent 
has  been  guilty  of  culpable  or  fraudulent  insolvency,  it  shall  be  the  duty  of  such 
presiding  officer  to  transmit  the  statements  of  the  insolvent,  with  the  other  docu- 
ments, to  the  State  Attorney  in  order  to  enable  him  to  take  such  steps  as  he  may 
deem  necessary  for  instituting  criminal  proceedings  against  such  insolvent.    The 
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insolvent  shall  not  be  entitled  at  such  examination  to  refuse  to  answer  any  question 
put  to  him  concerning  his  estate  on  the  ground  that  he  would  incriminate  himself 
by  such  answer. 

Tr.  13  of  1895,  §§  54  and  65.  Cape  6  of  1843,  §§  60  and  61,  and  34  of  1884,  §  7. 

Chapter  III.    Proof  and  Ranking  of  Debts. 

Proof  of  Debts.  56.  Every  debt  against  the  sequestered  estate  which  was  due, 
or  the  cause  of  which  arose  prior  to  the  order  for  sequestration  of  any  estate,  may 
be  proved  at  any  meeting  of  the  creditors,  held  at  any  time  before  the  final  distri- 
bution of  the  estate.  Provided  always  that  when  any  debt  is  so  proved  at  any 
meeting  specified  under  §  46,  no  dividends  which  shall  already  have  been  paid 
shall  in  any  way  be  disturbed  or  prejudiced ;  provided  also,  that  when  any  such  debt 
is  proved  after  the  plan  of  distribution  of  such  estate  has  been  confirmed,  and  in 
consequence  of  the  proof  of  such  debt  any  alteration  in  such  plan  of  distribution 
or  in  any  further  proceedings  in  the  sequestration  shall  be  rendered  necessary, 
the  creditor  proving  such  debt  shall  be  liable  for  all  expenses  which  may  be  incurred 
in  consequence  of  any  such  alteration. 

Tr.  13  of  1895,   §  56.    Cape  6  of  1843,   §  37. 

57.  Every  creditor  shall  prove  his  claim  to  the  satisfaction  of  the  officer  presid- 
ing, who  shall  admit  or  reject  any  debt.  Such  creditor  shall  prove  his  debt  by  affi- 
davit, which  shall  be  sworn  before  the  Master  of  the  High  Court,  Landdrost,  or 
Justice  of  the  Peace,  or  any  Commissioner  specially  appointed  by  the  High  Court 
for  administering  oaths.  Therein  the  creditor  shall  state  the  amount  and  nature 
of  the  said  debt,  what  persons,  if  any,  besides  the  insolvent,  are  liable  for  the  said 
debt,  the  pledges  or  other  securities  given  for  the  said  debt;  and  shall  depose,  to 
the  best  of  his  knowledge  and  belief,  that  the  debt  is  a  true  and  lawful  debt,  and  that 
all  vouchers  or  evidence  of  debt  which  he  shall  produce  with  his  affidavit  are  ge- 
nuine. 

58.  It  shall  be  lawful  for  the  affidavit  in  the  last  preceding  section  mentioned, 
to  be  sworn  to  by  any  clerk,  agent,  or  other  person,  who  is  more  fuUy  cognizant 
of  the  nature  of  the  debt  than  the  creditor  himself.  Any  creditor  who  may  be  out 
of  this  RepubHc,  in  case  he  have  no  known  agent  or  mandatory  within  the  Republic, 
may  make  the  necessary  affidavits  for  the  proof  of  his  debt  before  any  person  duly 
qualified  to  administer  oaths  in  the  place  where  he  resides.  Such  affidavits  shall  be 
duly  legalised  or  certified  in  accordance  with  the  customs  and  rules  of  the  High 
Court. 

Tr.   13  of  1895,   §§  57  and  58.    Cape  6  of  1843,  §  27. 

59.  It  shall  be  lawful  for  every  person  interested  to  appeal  to  the  High  Court 
or  any  Circuit  Court  against  the  decision  of  the  presiding  officer  as  to  the  admission 
or  rejection  of  any  debt.  Such  Court  as  aforesaid  shall  adjudge  finally,  whether 
such  debt  shah  be  admitted  or  rejected.  Before  adjudging  finally,  however,  as  to 
the  admission  or  rejection  of  any  debt,  it  may  remit  such  case  to  the  presiding  officer 
for  further  proof,  or  may  direct  that  the  vahdity  of  the  claim  be  tried  by  such  course 
as  to  the  Court  shall  seem  fit.  It  shall  be  lawful  for  the  Court  to  direct  any  action 
against  the  insolvent,  which  has  in  consequence  of  the  sequestration  been  stayed, 
to  be  proceeded  with  after  the  election  of  a  trustee.  If  the  creditor  thereafter  shall 
obtain  judgment  thereon,  he  shall  be  ranked  on  the  insolvent's  estate  for  the  amoimt 
of  such  judgment. 

Tr.  13  of  1895,   §  59.    Cape  6  of  1843,   §  27. 

Mutual  credits  and  debts.  60.  When  there  has  been  mutual  credit  given  by 
the  insolvent  and  any  creditor,  or  where  there  are  mutual  debts  between  the  insol- 
vent and  any  creditor,  the  presiding  officer  shall  make  up  and  strike  a  balance  on 
either  side  of  such  accoimt,  and  shall  rank  the  creditor  for  such  balance  as  may  be 
found  to  be  in  his  favour;  provided  always  that  when  such  credit  was  given,  or  when 
the  cause  of  his  debt  accrued,  he  shall  have  had  no  knowledge  that  any  order  of 
sequestration  had  been  granted.  Any  person  interested,  who  shall  consider  himself 
aggrieved  by  any  such  decision  of  the  presiding  officer,  may  appeal  against  the  same 
to  the  High  Court,  or  any  Circuit  Court,  which  shall  pronounce  final  judgment 
thereon,  or  direct  such  further  proceedings  as  to  the  Court  shall  appear  just. 
Tr.   13  of  1895,  §  60.    Cape  6  of  1843,   §  28. 

Future  debts.  61.  It  shall  be  lawful  for  a  creditor  whose  debt  was  not  due  and 
payable  by  the  insolvent  at  the  date  of  the  granting  of  the  order  for  the  sequestra- 
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tion  of  his  estate,  to  prove  such  debt ;  but  he  shall  in  such  case  only  receive  payment 
thereof  or  dividend  thereon  after  deduction  therefrom  of  a  rebate  of  interest  at  the 
rate  of  six  per  cent,  per  annum,  to  be  computed  from  the  date  of  the  order  of  se- 
questration to  the  time  when  such  debt  would  have  been  payable.  Such  debt  shall 
also  be  valued  for  voting  at  this  reduced  amount. 

Tr.  13  of  1895,   §  61.    Cape  6  of  1843,   §  29. 

Secured  creditors.  62.  Any  creditor  who  shall  hold  a  conventional  or  tacit 
right  of  preference  upon  any  part  of  the  insolvent  estate,  shall,  when  he  is  the  pe- 
titioning creditor,  be  obliged  upon  oath  in  the  affidavit  accompanying  the  petition, 
and  when  he  is  not  the  petitioning  creditor  in  the  affidavit  produced  by  him  at 
the  time  of  proving  his  debt,  to  make  mention  of  such  preference.  In  case  he  has 
any  security  for  his  aforesaid  preferent  claim,  he  shall  put  a  value  upon  such  se- 
curity, and  deduct  the  amount  of  such  value  from  the  debt  so  proved  by  him,  with- 
out prejudice,  however,  to  any  such  valuation  being  afterwards  corrected,  and 
without  any  prejudice  to  the  amount  of  his  claim  in  other  respects.  He  shall  be 
entitled  to  vote  to  the  full  amount  of  his  debt  in  the  election  of  a  trustee,  and  in  all 
matters  relating  to  the  property  over  which  he  holds  such  security;  in  all  other 
cases,  however,  for  the  balance  only.  He  shall  only  be  ranked  for  and  receive  pay- 
ment or  dividend  for  the  balance.  If  any  dispute  shall  arise  about  the  value  of 
such  security,  the  creditor  shall  upon  oath  put  a  value  upon  it.  The  trustee  shall 
then  have  an  option  either  of  taking  over  the  security  for  the  benefit  of  the  creditors 
at  large  on  payment  of  the  amount  of  the  valuation  out  of  the  assets  of  the  estate, 
or  on  leaving  the  fuU  reaHzation  of  it  to  the  creditor  himself. 

Tr.  13  of  1895,   §  62.    Cape  6  of  1843,   §  30. 

Contingent  creditors.  63.  No  creditor  whose  debts  depend  upon  a  contingency 
or  upon  a  condition,  shall  be  entitled  to  petition  or  join  in  the  petition  for  seques- 
tration of  any  estate,  or  to  vote  in  the  choice  of  trustee,  or  on  any  other  matters 
relating  to  the  estate,  so  long  as  the  contingency  shall  not  have  happened,  or  the 
condition  shall  not  have  been  fulfUled.  The  trustee  shall,  however,  at  the  creditor's 
request  set  a  value  upon  such  debt,  and  admit  such  creditor  to  prove  the  amount 
so  ascertained.  Such  creditor  shall  then  be  entitled  to  vote,  and  to  receive  payment 
or  dividend  for  the  amount  of  such  valuation.  If  the  contingency  or  condition  upon 
which  such  debt  depends  shall  have  happened  or  shall  have  been  fulfilled,  then 
such  creditor  shall  be  ranked  for  the  whole  amount  of  his  debt,  and  shall  receive 
payment  or  dividend  thereon. 

Tr.  13  of  1895,   §  63.    Cape  6  of  1843,   §  31. 

64.  Whenever  a  value  has  not  been  placed  upon  any  conditional  debt  as  above 
specified,  the  trustee  shaU  rank  the  same  as  if  the  contingency  had  happened,  or 
the  condition  been  fulfilled.  The  Court  in  such  case  shall  grant  an  order,  upon  the 
petition  of  the  trustee,  securing  to  him  the  amount  or  the  dividend  to  which  such 
creditor  shall  be  entitled  so  soon  as  the  contingency  shall  have  happened  or  the 
condition  has  been  fulfilled.  Any  interest,  however,  which  may  in  the  meantime 
be  received  thereupon  shall  accrue  to  the  benefit  of  the  other  creditors.  For  the 
purpose  of  voting  on  any  offer  of  composition,  a  debt  ranked  in  manner  as  above 
set  forth  shall  be  valued  at  an  amount  to  be  fixed  by  the  master,  subject  to  an  appeal 
to  the  High  Court. 

65.  When  the  Court  shaU  be  of  opinion  that  by  reason  of  the  absence  of  any 
person  from  this  Repubhc,  or  for  any  other  cause  appearing  to  the  High  Court,  a 
creditor  who  has  not  proved  a  debt  to  the  satisfaction  of  the  Court  may  eventually 
be  able  to  estabhsh  the  same,  it  shall  be  lawful  for  the  Court  to  cause  such  debt  to 
be  provisionally  ranked  in  the  proceedings  of  the  insolvent  estate,  and  to  give  such 
creditor  reasonable  time  for  proving  the  same,  and  in  the  meantime  to  make  such 
order  for  securing  the  amount  thereof,  in  case  the  said  claim  shall  be  afterwards  proved. 

Tr.  13  of  1895,  §§  64  and  65.    Cape  6  of  1843,  §§  31  and  32. 

Interest.  66.  Each  debt  upon  which  the  payment  of  interest  has  been  stipulated, 
shall  be  entered  and  ranked  for  the  amount  due  thereon,  together  with  the  arrears 
of  interest. 

Tr.  13  of  1895,   §  66.    Cape  6  of  1843,   §  33. 

Rules  for  ranking  creditors  of  partnerships.  67.  In  every  case  in  which  it  shall 
happen  that  the  estate  of  any  partnership,  and  the  estate  or  estates  of  one  or  more  of 
the  partners  of  such  partnership  shaU  be  concurrently  placed  under  sequestration,  the 
ranking  of  the  debts  of  the  differen|,  creditors  shall  take  place  in  accordance  with 
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the  following  rules:  a)  The  debts  of  the  creditors  of  the  said  partnership  shall  be 
ranked  upon  the  estate  of  the  partnership,  and  the  debts  of  the  creditors  of  each 
partner  separately  in  the  separate  estate  of  each  partner ;  b)  If  there  are  no  assets 
in  the  estate  of  the  partnership,  or  insufficient  to  satisfy  the  creditors  of  the  part- 
nership, then  the  debts  of  such  creditors  shall  be  ranked  upon  the  surplus  of  each 
estate  of  the  individual  partners  which  may  remain  after  satisfying  the  separate 
creditors  of  that  estate,  either  for  the  residue  or  the  whole  of  his  debt,  as  the  case 
may  be,  provided,  however,  that  no  creditor  shall  receive  in  aU  more  than  the  whole 
amount  of  his  debt;  c)  If  there  are  no  assets  in  the  separate  estate  or  insufficient 
to  satisfy  the  creditors  of  that  estate,  then  the  debts  of  such  creditors  shall  be  ranked 
upon  any  surplus  of  the  partnership  estate  which  shall  remain  after  satisfying  the 
creditors  of  that  estate  in  proportion  to  the  share  of  such  surplus  to  which  the  par- 
ticular partner  would  be  entitled;  d)  If  in  the  case  specified  under  "b"  the  creditors 
of  the  partnership  shall  receive  satisfaction  wholly  or  in  part  out  of  the  surplus 
of  the  separate  estate  of  any  of  the  partners,  the  trustee  of  the  latter's  estate  shaU 
be  entitled  to  rank  as  creditor  upon  each  separate  estate  of  each  of  the  partners 
for  the  whole  amoimt  he  has  paid  out  in  satisfaction  of  the  debts  of  the  partnership. 
Provided,  however,  that  such  shall  not  operate  to  the  prejudice  of  preferent  claims. 
Provided  always  that  such  can  be  done  without  any  detriment  to  the  rights  of  cre- 
ditors of  the  partnership  against  each  individual  partner  whose  estate  shall  not  have 
been  placed  under  sequestration,  and  vice  versa. 

Tr.  13  of  1895,   §  67.    Cape  6  of  1843,   §  34. 

Rights  of  partnership  creditors.  68.  The  creditors  of  any  partnership,  whether 
the  estate  of  such  partnership  has  been  sequestered  or  not,  may  prove  their  debts 
in  the  sequestered  separate  estate  of  any  one  of  the  partners  for  the  purpose  of 
voting  at  the  election  of  trustees,  or  on  any  offer  of  composition.  They  shall  not, 
however,  be  entitled  to  receive  any  dividend  out  of  such  separate  estate  before  the 
creditors  of  such  estate  have  been  fuUy  paid,  unless  the  order  for  the  sequestration 
of  such  estate  has  been  granted  upon  their  petition. 

Tr.  13  of  1895,  §  68.    Cape  6  of  1843,  §  35. 

69.  In  every  case  not  expressly  provided  for  in  this  Law  relating  to  the  ranking 
as  between  each  other  of  the  creditors  of  any  partnership,  or  of  those  of  the  separate 
estate  of  any  partner,  the  general  principles  of  law  shall  apply  and  be  resorted  to. 

Tr.  13  of  1895,   §  69.    Cape  6  of  1843,   §  36. 

Payment  out.  70.  The  assets  of  the  estate  shall,  after  payment  of  all  costs 
lawfully  incurred  as  hereinafter  provided,  be  applied :  In  the  first  place  to  the  pay- 
ment of  the  preferent  debts,  together  with  such  interest  due  thereon  as  shall  accord- 
ing to  law  be  preferent ;  thereafter  to  the  payment  of  the  capital  sums  of  all  concur- 
rent debts,  without  interest,  where  the  assets  of  the  estate  are  insufficient  to  satisfy 
aU  the  claims  against  the  estate,  but  with  interest  from  the  date  of  the  granting  of 
the  order  of  sequestration,  in  case  there  should  be  a  surplus  left  after  satisfying 
aU  claims  against  the  estate. 

Tr.  13  of  1895,   §  70.    Cape  6  of  1843,   §§  8,  22  and  23. 

Chapter  IV.     Provisional  and  Elected  Trustee. 

Provisional.  71.  It  shall  be  lawful  for  the  High  Court  or  any  Circuit  Cornet  upon 
petition  made  in  writing,  setting  forth  the  grounds  upon  which  such  petition  is  based 
by  the  Master  of  the  High  Court,  or  any  person  interested,  to  appoint  one  or  more 
fit  persons  as  provisional  trustee  of  any  insolvent  estate,  whether  provisionally 
or  finally  sequestered.  Thereupon  such  estate  shall  pass  out  of  the  hands  of  the  Master 
of  the  BQgh  Court  and  vest  in  the  provisional  trustee  so  appointed,  and  shall  so  remain 
vested  in  him  imtil  such  time  as  an  election  of  a  trustee  shall  have  been  definitely 
made  by  the  creditors  and  been  duly  confirmed,  and  otherwise  until  the  account 
and  final  plan  of  distribution  of  the  estate  shall  have  been  confirmed.  In  the  event 
of  the  death  or  the  removal  of  a  provisional  trustee  before  that  time,  the  estate 
shah,  revert  to  the  Master  of  the  High  Court. 

72.  The  provisional  trustee  shall  have  the  same  powers  and  authorities  in  respect 
to  the  administration  and  management  of  the  estate,  and  shall  be  subject  to  the 
same  obHgations  as  the  trustee  elected  by  the  creditors.  He  shall,  however,  have  no 
power  to  sen  any  part  of  the  said  estate  without  the  authority  of  the  High  Court 
or  of  a  Circuit  Court. 

Tr.  13  of  1895,   §§  71  and  72.    Cape  6  of  1843,  §§  43  and  47. 
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Elected  Trustee.  73.  At  the  second  meeting  of  creditors  a  trustee  or  trustees, 
not  exceeding  two  in  number,  shall  be  chosen  for  the  administration  and  manage- 
ment of  the  estate  by  the  majority  of  the  creditors  present,  whose  collective  debts 
proved  shall  amount  to  more  than  one  half  of  the  whole  value  of  aU  the  debts  re- 
presented and  proved  on  the  estate.  Whenever  it  shall  appear  that  in  the  voting 
the  above  result  has  not  been  attained  in  manner  as  hereinabove  set  forth,  then 
both  the  person  who  shall  have  obtained  the  votes  of  the  greatest  number  of  cred- 
itors, and  the  person  who  shall  have  obtained  the  vote  of  the  creditors  holding 
the  largest  amount  in  value  of  the  debts  represented  at  the  meeting,  shall  be  chosen 
as  trustees. 

74.  It  shall  be  lawful  for  every  person  interested  in  such  estate  who  shall  be 
aggrieved  by  such  election,  upon  giving  notice  in  writing  of  the  particulars  of  such 
complaint  to  the  officer  presiding  at  the  meeting  before  the  election  is  confirmed, 
but  in  any  case  within  two  days  after  the  said  election,  to  bring  the  same  under 
review  in  the  High  Court,  which  shall  decide  summarily  thereon.  It  shall  also  be 
lawful  for  any  person  interested  to  apply  to  the  Court  even  after  the  election  has 
been  confirmed  to  recall  the  confirmation,  and  set  aside  the  election  on  the  ground 
that  such  election  was  fraudentlv  or  unlawfully  made. 

Tr.  13  of  1895,   §§  73  and  74.    Cape  6  of  1843,  §  40. 

Persons  disqualified  as  trustees.  75.  Persons  disqualified  from  being  elected 
trustees :  a)  The  insolvent  himself ;  b)  Any  person  related  to  the  insolvent  by  con- 
sanguinity or  affinity  within  the  fourth  degree;  c)  A  minor;  d)  A  law  agent  or  at- 
torney; e)  Any  person  whose  estate  has  at  any  time  been  placed  under  sequestration, 
and  who  has  not  been  rehabilitated;  f)  Any  person  non-resident  within  the  jurisdic- 
tion of  the  High  Court;  (i.  e.  Supreme  Court,  Provincial  Division);  g)  Any  person 
having  an  interest  opposed  to  the  general  interest  of  the  creditors  in  the  insolvent 
estate;  h)  A  former  trustee  disqualified  by  virtue  of  the  provisions  of  Article  90; 
i)  Any  person  declared  to  be  incapable  of  being  elected  by  virtue  of  the  provisions 
contained  in  the  next  succeeding  article. 

Tr.  13  of  1895,   §  75.    Cape  6  of  1843,  §  41. 

Effect  of  specified  offences  on  person  elected.  76.  It  shall  be  lawful  for  the 
High  Court  or  a  Circuit  Court  on  the  request  of  any  person  interested,  either  before 
or  after  the  decree  confirming  the  appointment  of  any  trustee,  to  declare  any  person 
elected  as  trustee  to  have  forfeited  his  office ;  and  further,  if  it  should  so  think  fit, 
to  declare  such  person  incapable  of  being  elected  trustee  under  the  provisions  of 
this  Law  dining  his  natural  hfe,  or  such  period  as  such  Court  shall  determine  for  the 
offences  hereinunder  specified :  a)  Whenever  in  order  to  exercise  influence  upon 
his  election  as  trustee  he  has  been  guilty  of  procuring,  or  been  privy  to,  the  omission 
of  the  name  of  any  creditor  of  the  insolvent  from  the  schedule  of  the  insolvent  under 
section  23  of  this  Law;  b)  Or  either  directly  or  indirectly  gives,  or  promises  to  give, 
to  any  creditor  of  the  insolvent  any  valuable  consideration  in  order  to  obtain  his 
vote;  c)  Or  to  have  agreed  to  secure  and  make  good  to  any  creditor  some  certain 
sum  or  dividend  in  discharge  or  diminution  of  his  debt,  upon  condition  and  in 
order  to  obtain  the  vote;  d)  Or  to  have  offered  or  agreed  with  any  creditor  to  ab- 
stain from  opening  up  or  investigating  some  previous  transactions  between  such 
creditor  and  the  insolvent  which  were,  or  were  supposed  to  be,  of  questionable 
vahdity,  upon  condition  and  in  order  to  obtain  his  vote ;  e)  Or  if  he  has  been  guilty 
of  or  privy  to  any  plan  or  arrangement  by  which  debts  belonging  to  some  one  or 
more  persons  have  been  divided  among  a  greater  number  of  persons  for  the  purpose 
merely  of  increasing  the  number  of  votes,  and  thereby  influencing  his  election  as 
trustee;  f)  Or  if  he  has  undertaken  to  accept  from  any  agent,  auctioneer  or  other 
person  by  him  employed  for  and  on  behalf  of  the  estate,  any  share  of  his  commission, 
remuneration,  or  any  other  benefit  whatsoever.  In  all  the  aforesaid  cases,  the  Court 
declaring  the  same  shall  order  a  new  trustee  to  be  elected. 

Tr.  13  of  1895,   §  76.    Cape  6  of  1843,  §  42. 

Removal  of  trustee  by  Court.  77.  It  shall  be  lawful  for  the  High  Court  or  any 
Circuit  Court,  upon  petition  by  the  Master,  or  by  any  person  interested  setting 
forth  the  grounds  of  the  same,  to  remove  any  trustee :  a)  For  insolvency;  b)  For  any 
misconduct  in  the  said  trust,  under  which  shaU  be  deemed  to  be  included  any  neglect 
or  refusal  to  satisfy  any  lawful  claim,  made  upon  him  by  the  Master  of  the  High 
Court,  or  by  any  commissioner  appointed  by  the  court;  c)  On  account  of  absence 
from  this  Repubhc. 
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78.  The  Court  shall  in  the  case  aforesaid,  and  as  often  as  any  trustee  shall 
die,  or  shall  become  incapacitated,  or  shall  obtain  leave  from  the  Court  to  resign, 
order  a  new  trustee  to  be  elected,  and  at  the  same  time  may  make  such  order  as  the 
Court  may  deem  necessary  or  expedient  for  the  preservation  of  the  insolvent  estate 
until  such  new  trustee  shall  be  elected  and  confirmed. 

During  the  period  of  time  which  shall  lapse  between  the  death  or  removal 
of  any  trustee  and  the  confirmation  of  the  election  of  a  new  trustee,  the  insolvent 
estate  shall  vest  in  the  Master  of  the  High  Court,  imless  there  shall  stiU  be  left  in 
office  a  trustee  of  the  said  estate. 

Accounts  from  former  trustee.  79.  The  newly  appointed  trustee  shall  be  entitled 
to  the  same  rights  and  be  subject  to  the  same  obligations  in  respect  to  the  estate 
as  his  predecessor  in  office.  He  shall  be  entitled  to  demand  from  the  latter  an  ac- 
coimt  of  his  administration  of  any  part  of  the  estate  administered  by  him  in  his 
capacity  as  trustee.  AH  things  lawfully  done  by  him  in  his  capacity  as  such  trustee 
shall  remain  in  fuU  force  and  effect. 

Tr.  13  of  1895,  §§  77  and  78.    Cape  6  of  1843,  §§  52,  53  and  116. 

Election  of  trustee  to  be  confirmed  by  Master.  80.  Every  election  of  a  trustee 
shall  be  confirmed  by  the  Master  of  the  High  Court,  who  shall  deliver  a  letter  of 
appointment  to  the  trustee  so  elected,  authorising  him  to  administer  and  distrib- 
ute the  estate.  Whenever  any  objection  to  the  election  of  a  trustee  has  been  taken, 
in  accordance  with  the  provisions  of  Section  74  of  this  Act,  before  the  High  Court, 
then  the  final  confirmation  of  the  election  shall  be  made  by  the  said  Court. 

81.  Every  trustee  shall  forthwith,  after  the  confirmation  of  his  election  as 
trustee,  give  notice  thereof  by  advertisement  in  the  Staatscourant.  The  Master 
of  the  High  Court  shall  in  like  maimer  give  notice  of  every  order  for  the  removal 
of  a  trustee. 

Tr.  13  of  1895,   §§  80  and  81.    Cape  6  of  1843,   §§  45  and  55. 

Resignation  of  trustee.  82.  Whenever  any  trustee  desires  to  resign  his  office, 
or  whenever  the  plan  of  distribution  of  the  insolvent  estate  has  been  confirmed, 
it  shaU  be  lawful  for  such  trustee  to  apply  to  the  High  Court  for  leave  to  resign  his 
office  and  to  be  discharged  of  his  said  trust.  If  no  vahd  objection  be  stated,  and  if 
the  Court  be  satisfied  that  the  trustee  has  compHed  with  the  regulations  of  this, 
his  application  shall  be  granted  by  the  Court,  and  the  Court  shall  thereupon  make 
such  order  as  they  shall  see  fit  for  the  preservation  and  administration  of  the  estate 
untU  a  new  trustee  be  chosen.  If  any  objection  be  made  to  the  appUcation  of  the 
trustee  to  resign,  the  Court  shall  determine  the  same  in  a  sammary  manner. 

83.  Any  trustee,  before  making  any  apphcation  for  leave  to  resign,  shall  render 
a  fuU  account  of  his  administration  of  the  insolvent  estate,  together  with  a  full 
report  of  the  condition  thereof,  and  shall  call  a  meeting  of  the  creditors  to  consider 
the  same,  of  which  meeting  at  least  twenty-eight  days'  notice  shall  be  given  by  ad- 
vertisement in  the  Staatscourant. 

Tr.  13  of  1895,  §§  82  and  83.  Cape  6  of  1843,  §  116. 

Vesting  of  estate  in  trustee.  84.  So  soon  as  the  appointment  of  a  trustee  shall 
have  been  confirmed,  the  Master  of  the  High  Court,  or  any  provisional  trustee, 
if  any  such  person  shall  have  been  appointed,  shall  be  divested  of  the  estate,  and 
it  shall  vest  in  the  elected  trustee,  and  remain  vested  in  him  as  long  as  the  seques- 
tration shall  continue,  and  untU  the  confirmation  of  the  account  and  of  the  final 
plan  of  distribution.  The  trustee  shall  be  entitled  to  use  the  same  remedies  to  recover 
the  estate  of  the  insolvent,  or  any  part  thereof,  in  his  own  name,  as  the  insolvent 
himself  might  have  had  if  his  estate  had  not  been  sequestered,  and  generally  have 
all  powers  which  were  vested  in  the  insolvent  before  the  sequestration. 

Tr.  13  of  1895,   §  84.    Cape  6  of  1843,   §  48. 

Security  by  trustee.  85.  At  any  meeting  of  creditors  of  any  insolvent  estate,  by 
resolution  passed  by  the  votes  of  the  greater  part  in  value  of  the  creditors,  the  trustee 
may  be  required  to  give  f uU  and  sufficient  security  at  his  own  cost,  to  be  approved  of 
by  the  Master  of  the  High  Court,  and  to  be  placed  in  his  hands,  for  the  due  adminis- 
tration and  hquidation  of  the  estate.  Such  secmity  shall  be  provided  within  four- 
teen days  after  the  passing  of  such  resolution,  and  in  default  thereof  his  election, 
if  not  confirmed,  shall  be  void,  and  if  confirmed,  he  shall  be  removed  from  his  trust; 
without  prejudice,  however,  to  the  right  of  such  trustee,  or  of  any  person  interested 
in  the  due  administration  of  the  estate,  to  bring  the  amount  of  such  security  in  review 
before  the  High  Court. 
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86.  As  soon  as  the  final  account  of  liquidation  and  distribution  shall  have 
been  confirmed,  and  receipts  for  all  dividends  awarded  to  creditors,  as  well  as  the 
amounts  of  unclaimed  dividend  lodged  with  the  Master  of  the  High  Court,  every 
security  given  by  a  trustee  shall  lapse  and  be  cancelled  by  the  said  Master.  Provided, 
however,  that  the  cancellation  of  such  security  shall  not  be  taken  in  any  way  to 
affect  the  liabiUty  of  the  said  trustee  incurred  in  respect  to  his  management  of  the 
same. 

Tr.  13  of  1895,  §§  85  and  86.    Cape  38  of  1884,  §§  4  and  5. 

Creditors  to  appoint  bank.  87.  It  shall  be  the  duty  of  the  creditors  of  any  in- 
solvent estate,  at  the  meeting  held  for  the  election  of  trustees,  immediately  after 
such  election,  by  resolution  of  the  majority  of  creditors,  calculated  upon  the  basis 
of  the  greater  part  in  value  of  the  said  creditors,  to  nominate  and  appoint  some 
certain  bank  or  banks  within  this  Repubhc,  with  which  bank  or  banks  it  shall  be 
the  duty  of  the  trustee  to  open  an  account  in  the  name  of  the  estate.  Every  provi- 
sional trustee  appointed  under  the  provisions  of  this  Law,  and  every  trustee  whose 
election  has  been  duly  confirmed,  shall  open  an  account  with  one  or  more  banks 
within  this  Repubhc,  as  he  or  they  shall  select,  in  case  the  creditors  of  any  insolvent 
estate  shall  not  have  nominated  any  such  bank  or  banks  as  aforesaid. 

88.  AU  trustees,  whether  provisional  or  elected,  shall,  as  soon  as  they  have 
more  than  £  20  in  hand  belonging  to  the  estate,  pay  the  same  into  some  such  bank 
or  banks  as  aforesaid.  All  cheques  or  orders  for  the  payment  of  any  such  monies 
out  of  the  bank,  shall  truly  express  the  cause  of  such  payment,  and  the  name  of 
the  person  in  whose  favour  it  is  drawn,  and  shall  be  signed  by  all  the  trustees,  or 
by  one  of  them  on  behalf  of  all.  All  trustees,  whether  provisional  or  elected,  shall, 
in  regard  to  aU  transactions  with  any  such  bank  or  banks  follow  such  directions 
as  they  shall  receive  from  the  creditors  at  any  general  meeting. 

89.  Every  trustee,  who,  without  any  just  and  lawful  cause,  shall  retain  any  sum 
of  money  exceeding  twenty  pounds  sterling,  being  part  of  the  estate,  or  shall  know- 
ingly permit  any  co-trustee  so  to  do,  longer  than  until  the  first  day  after  his  receiv- 
ing the  same  upon  which  it  shall  be  possible  for  him  or  his  co-trustee  to  pay  the  said 
sum  or  cause  it  to  be  paid  into  some  bank,  or  who  shall  employ  any  sum  of  money 
belonging  to  the  estate  for  his  own  benefit,  or  knowingly  permit  any  co-trustee 
so  to  do,  shall  have  to  pay  into  the  estate  double  the  amount  of  the  sum  so  retained 
or  employed.  The  said  sum  may  be  deducted  out  of  any  claim  the  said  trustee  may 
have  against  the  said  estate,  or  otherwise  recovered  by  action  in  any  competent 
Court. 

Tr.  13  of  1895,  §§  87—89.    Cape  6  of  1843,  §§  100  and  101. 

Effect  of  insolvency  of  trustee.  90.  Any  trustee  who  shall  himself  become 
insolvent  whilst  being  indebted  to  the  insolvent  estate  for  any  sum  of  money  by  him 
improperly  retained  and  employed  in  manner  as  aforesaid,  shall  not  be  discharged 
from  such  debt  by  his  rehabihtation,  but  shall  remain  hable  for  the  amount  in  re- 
spect to  any  future  property  of  which  he  may  become  possessed. 

He  shaU.  moreover  in  such  case  be  for  ever  incapable  of  being  again  elected  as 
trustee. 

Tr.  13  of  1895,  §  90.    Cape  6  of  1843,  §  122. 

Accounts  of  trustee.  91.  The  trustee  shall  keep  a  book,  wherein  he  shall  enter 
all  monies,  goods,  books,  accounts  and  other  documents  received  by  him  from  the 
insolvent,  or  on  account  of  insolvent's  estate,  and  all  payments  made  by  him  on 
accoimt  of  the  insolvent's  estate.  This  book  may  be  inspected  at  aU  reasonable 
times  by  every  creditor  who  shall  have  proved  his  debt.  The  Master  of  the  High 
Court,  whenever  he  shall  think  necessary,  may  order  the  said  trustee  by  writing 
to  produce  the  said  book  for  inspection,  examination,  verification  or  otherwise. 

Tr.  13  of  1895,  §  91.    Cape  6  of  1843,  §  102. 

Other  powers  and  duties  of  trustee.  92.  It  shall  be  lawful  for  the  trustee  at  any 
time  to  call  a  general  meeting  of  creditors,  and  require  their  directions  concerning 
the  recovery  or  sale  of  any  part  of  the  estate,  or  concerning  any  matter  or  question 
relating  to  the  administration  of  the  said  estate.  It  shall  be  the  duty  of  such  trustee 
to  call  such  meeting  whenever  he  is  thereto  required  by  one-fourth  of  the  creditors 
in  value  who  have  produced  and  proved  their  claims. 

At  least  twenty-eight  days'  notice  shall  be  given  of  every  such  meeting  and 
of  the  purpose  thereof  in  the  Staatscourant,  unless  the  presiding  officer  shall  have 
allowed  the  trustee  to  call  a  meeting  upon  some  shorter  notice. 
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93.  The  trustee  shall  follow  the  directions  of  the  majority  of  the  creditors  at- 
tending such  meeting ;  such  majority  shall  not,  however,  be  competent  to  direct  the 
said  trustee  to  do  anything  calculated  to  interfere  with  or  injure  the  just  rights  of 
any  creditor,  who  shall  hold  any  conventional  or  tacit  preference  upon  any  part 
of  the  insolvent  estate.  In  case  any  such  direction  shall  nevertheless  be  given,  any 
such  creditor  may  apply  to  the  High  Court  by  motion  to  set  aside  such  directions, 
which  Court  shall  judge  thereon  as  it  shall  deem  just. 

94.  It  shall  be  lawful  for  a  trustee  to  take  legal  advice  on  any  legal  question 
affecting  the  insolvent  estate  or  the  administration  thereof,  and  employ  an  attorney 
for  the  conduct  of  suits  at  law  for  or  against  the  estate.  All  such  costs  as  shall  thereby 
be  incurred  shall  be  charged  agaiQst  the  estate.  They  shall  be  taxed  by  the  Master 
of  the  High  Court,  subject  to  the  review  of  such  Court  upon  the  complaint  of  the 
attorney  or  of  any  other  person  interested. 

95.  If  it  shall  appear  to  the  High  Court  that  any  advising  attorney  has  im- 
properly advised  the  institution  of  an  action  or  suit  at  law,  with  the  purpose  of  there- 
by benefitting  himself,  and  not  the  estate,  or  that  he  has  improperly  conducted 
such  action,  or  has  incurred  any  unnecessary  or  improper  expense  in  such  action, 
then  it  shall  be  lawful  for  the  said  Court  to  order  the  whole  or  any  part  of  the  costs 
to  be  borne  by  such  attorney  as  the  said  Court  shaU  think  fit. 

Tr   13  of  1895,  §§  92—95.    Cape  6  of  1843,  §§  56  and  68. 

Sale  of  property.  96.  The  trustee  shall,  subject  to  the  direction  of  the  creditors, 
as  soon  as  may  be,  proceed  to  seU  aU  the  property  belonging  to  the  estate,  after 
having  given  due  notice  thereof  in  the  Staatscourant,  and  also  such  other  notice 
as  the  creditors  may  deem  necessary. 

From  the  sale  of  the  said  movable  property  shall  be  excepted  until  the  creditors 
shaU  determine  thereon,  the  wearing  apparel,  bedding,  household  furniture,  and 
tools  of  the  insolvent  and  his  family.  The  sale  of  the  immovable  property  shall 
take  place  ia  such  manner  and  under  such  conditions  as  shall  be  determined  on 
by  the  majority  of  the  creditors  present  at  the  meeting.  The  said  conditions  may, 
however,  be  submitted  to  the  approval  of  the  High  Court  or  any  Circuit  Court  on 
the  application  of  any  party  interested. 

The  trustee,  however,  shall  not  be  entitled  to  act  as  the  auctioneer  at  the  sale 
of  the  goods  of  any  insolvent  estate  as  hereinabove  set  forth. 

Tr.  13  of  1895,  §  96.    Cape  6  of  1843,  §  98. 

Allowance  to  insolvent.  97.  It  shall  be  lawful  for  the  Master  of  the  High  Court 
or  any  trustee,  whether  provisional  or  elected,  to  allow  to  the  insolvent  out  of  the 
assets  of  the  insolvent  estate,  provisionally,  such  moderate  sum  or  sums  as  to  them 
shall  seem  indispensably  necessary  for  the  support  of  the  insolvent  and  his  family; 
the  said  Master  or  trustee,  provisional  or  elected,  may  also  employ  the  insolvent, 
or  any  other  person,  in  the  gathering  and  preservation  of  any  crops  or  harvest  or 
produce  of  any  kind  for  any  reasonable  time  necessary  thereto,  and  also  place  the 
insolvent  or  any  other  person  in  charge  of  any  immovable  property,  manufactory 
or  concern  belonging  to  the  insolvent  estate,  until  the  same  shall  be  sold,  disposed 
of,  or  wound  up,  and  make  to  the  said  iasolvent  or  other  person  reasonable  allo- 
wance for  his  labour. 

98.  The  amount  of  every  such  allowance  granted  either  for  support  or  labour 
before  the  meeting  of  creditors  which  shall  be  first  held  after  the  second  meeting 
of  creditors  directed  by  this  law,  shall  be  submitted  to  the  approval  of  creditors, 
who  shall  have  power  to  decide  whether  any  such  allowance  shall  be  maintained, 
and  a  so,  for  what  length  of  time,  and  what  shall  be  the  amount  thereof. 

Every  trustee  who  shall  make  any  such  allowance  to  an  insolvent  except  with 
the  consent  of  the  creditors  as  aforesaid,  shall  forthwith  report  to  the  Master  of  the 
High  Court  the  amount  of  and  grounds  for  making  such  allowance.  Every  such 
allowance  so  made  shall  be  subject  to  the  review  of  the  High  Court  upon  the  appU- 
cation  of  the  said  Master,  or  of  any  person  interested. 

Wearing  apparel,  bedding,  furniture,  tools  of  trade,  etc.  99.  The  trustee  may, 
with  the  consent  of  the  majority  of  the  creditors  present  at  any  meetiag  whereof 
twenty-eight  days'  notice  shall  have  been  given  in  the  Staatscourant,  and  subject 
to  subsequent  approval  of  the  High  Court,  or  of  any  Circuit  Court,  if  any  person 
interested  so  desires,  permit  the  insolvent  to  retain  for  his  own  use  the  whole  or  part 
of  his  wearing  apparel,  beddiag,  household  furniture,  and  tools  of  trade. 

Tr.  13  of  1895,  §§  97—99.    Cape  6  of  1843,   §§  59  and  99. 
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Collection  of  debts.  100.  The  trustee  shall  collect  all  monies  due  to  the  estate, 
and  for  that  purpose  he  shall,  by  advertisement  in  the  Staatscourant,  summon  all 
debtors  to  pay  at  such  time  and  place  as  shall  be  therein  appointed  for  the  purpose. 
Every  person  after  such  notice  as  aforesaid  neglecting  or  refusing  to  make  such 
payment,  and  being  afterwards  sued  for  any  such  debt,  shall,  if  the  said  trustee 
obtain  a  judgment  against  him,  unless  he  shall  show  reasons  satisfactory  to  the  Court 
awarding  such  judgment  for  such  neglect  or  refusal,  be  condemned  to  pay  to  the 
said  trustee  double  costs  of  suit  for  the  benefit  of  the  said  estate.  The  advertisement 
in  the  Staatscourant  shall  be  held  to  be  sufficient  notice  for  all  persons  who  reason- 
ably could  be  expected  to  have  seen  the  same. 

101.  The  trustee  shall  be  entitled,  if  necessary  by  process  of  law,  to  set  aside 
all  unlawful  payments,  aUenations,  or  pledges  or  mortgages  made  by  the  insolvent. 

Whenever  the  insolvent  shall  have  entered  into  any  agreement  for  the  purchase 
or  exchange  of  any  estate,  or  any  interest  in  any  immovable  property,  the  trustee 
may  elect  either  to  abide  by  or  to  abandon  the  same. 

If  the  said  trustee  neglect  to  make  such  election,  the  vendor  or  person  with 
whom  the  contract  has  been  made  shall  be  entitled  to  apply  by  motion  to  the  High 
Court,  which  may  thereupon  order  the  trustee  to  give  up  any  such  contract  and 
dehver  the  possession  of  the  property  which  was  the  subject  of  the  same  to  the  vendor 
or  other  person,  or  make  such  other  order  therein  as  the  Court  shall  think  fit. 

The  vendor  or  person  with  whom  the  contract  has  been  made  shall,  in  any  case, 
be  entitled  to  sue  the  trustee  in  any  competent  Court  for  any  damage  and  costs 
which  he  has  sustained  by  reason  of  the  non-observance  of  any  such  agreement. 

102.  It  shall  be  lawful  for  the  trustee,  subject  to  the  approval  of  the  creditors, 
to  agree  to  any  offer  of  composition  made  to  the  insolvent  estate  by  any  debtor 
who  is  himself  insolvent  and  to  compound  with  any  debtor  to  the  insolvent  estate 
and  take  any  reasonable  part  of  the  debt  in  discharge  of  the  whole  or  to  give  a  reason- 
able time  or  take  a  reasonable  security  for  the  payment  of  such  debt. 

He  may  also  submit  any  disputes  between  him  and  any  person  concerning 
the  said  estate  to  the  determination  of  arbitrators,  to  be  chosen  by  the  said  trustee 
and  the  party  with  whom  he  shall  have  such  dispute,  and  the  award  of  arbitrators 
so  elected  shall  be  binding  on  all  the  creditors. 

The  trustee  shall  give  previous  notice  of  all  such  proceedings  as  hereinabove 
set  forth,  for  twenty-eight  days  at  least,  by  advertisement  in  the  Staatscourant. 

If  there  should  be  more  than  one  trustee  in  such  insolvent  estate,  in  voting 
on  such  offer  of  composition  the  trustees  signing  shall  be  reckoned  only  as  one  cre- 
ditor in  number,  and  the  value  of  the  debt  on  the  estate  shall  only  be  reckoned  once. 

103.  It  shall  be  competent  for  the  trustee  to  take  up  and  continue  an  action 
commenced  for  any  debt  due  to  the  estate,  or  to  discontinue  the  same,  as  he  shall 
see  fit;  and  also  to  commence  any  new  suit  or  action  in  any  competent  Court  for 
any  debt  due  to  the  estate;  and  also  to  defend  any  action  brought  against  him,  or 
pending  against  the  insolvent,  relating  to  the  said  estate. 

104.  Whenever  a  trustee  shall  die,  or  the  removal  of  a  trustee  shall  take  place, 
no  action  relative  to  the  insolvent  estate  shall  thereby  lapse. 

The  Court  in  which  any  such  action  is  pending  may,  upon  receiving  notice 
of  such  death  or  removal,  allow  the  name  of  the  surviving  or  new  trustee  to  be  sub- 
stituted in  the  place  of  the  former,  and  the  action  shall  proceed  as  if  such  surviving 
or  new  trustee  had  originally  commenced  or  defended  the  same. 

Tr.  13  of  1895,   §§  100—104.    Cape  6  of  1843,   §§  50,  54,  82,  84,  97  and  103. 

Remuneration  of  trustee.  105.  Every  trustee,  whether  provisional  or  elected, 
shall  be  entitled  to  a  reasonable  remuneration  for  his  services,  to  be  fixed  by  the 
Master  of  the  High  Court. 

The  said  Court  may,  upon  the  petition  of  a  trustee  or  of  any  creditor,  or  of  any 
person  having  an  interest  in  the  estate,  review  the  decision  given  by  the  Master 
thereupon. 

Tr.  13  of  1895,   §  105.    Cape  6  of  1843,   §  44  and  38  of  1884,  §  13. 

Chapter   V.     Composition. 

Procedure.  106.  At  the  third  meeting  of  creditors,  or  at  any  subsequent  meet- 
ing of  creditors  duly  advertised  in  the  Staatscourant,  stating  the  purpose  of  such 
meeting,  it  shall  be  lawful  for  the  insolvent  to  make  an  offer  of  composition,  or  of 
security  for  composition. 
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At  least  forty-two  days'  notice  shall  be  given  beforehand  by  advertisement 
in  the  Staatscourant,  specifying  the  time,  place  and  purpose  of  such  meeting. 

107.  Whenever  at  such  meeting  three-fourths  of  the  creditors  present,  whose 
debts  together  amount  to  three-fourths  of  the  whole  amount  of  the  debts  repre- 
sented at  such  meeting,  shall  accept  such  offer,  the  Master  of  the  High  Court  shall 
give  notice  to  the  High  Court  of  the  acceptance  of  such  offer. 

108.  Whenever  the  number  of  the  creditors  present  at  such  meeting  as  afore- 
said, agreeing  to  the  offer  of  composition,  do  not  amount  to  two-thirds  of  the  whole 
amount  of  creditors,  and  their  debts  taken  together  do  not  amount  to  two-thirds 
of  the  whole  amount  of  the  debts  proved  against  the  insolvent  estate,  the  Master 
of  the  High  Court  shall  state  such  fact  to  the  High  Coiut. 

109.  The  right  of  any  creditor  entitled  in  law  to  be  paid  in  preference  shall  in 
no  way  be  prejudiced,  unless  such  creditor  shall  have  expressly  consented  to  give 
up  his  preference. 

110.  Every  preference,  gift,  security  or  payment  granted,  made,  promised 
or  offered  by  the  insolvent  to  or  on  behalf  of  any  creditor,  and  all  secret  agreements 
or  coUusive  arrangements  entered  into  with  any  creditor  to  obtain  his  concurrence 
to  the  said  offer  of  composition,  or  security  for  composition,  shall  be  null  and  void. 
Any  creditor  who  shall  accept  any  money,  or  any  matter  or  thing,  or  any  promise 
of  reward,  as  remuneration  for  or  as  inducement  to  accept  such  offer  of  composition, 
shall  forfeit :  a)  A  sum  equal  to  the  whole  of  the  debt  he  originally  proved  against 
the  estate ;  b)  The  amount  of  all  moneys  or  other  things  that  he  shall  have  received 
by  way  of  remuneration  or  inducement  as  hereinabove  set  forth;  c)  The  amount 
of  whatever  shall  have  been  paid  or  secured  to  him  by  virtue  of  the  composition. 

111.  Such  action  for  the  recovery  of  the  moneys  as  above,  or  other  things, 
may  be  instituted  by  anyone  who  was  a  creditor  at  the  time  of  the  acceptance  of 
the  composition,  on  behalf  of  himself  or  all  other  persons,  who  at  the  aforesaid  time 
were  creditors,  and  who  shaU,  within  twenty-eight  days  after  he  had  given  notice 
in  the  Staatscourant  of  his  intention  to  institute  an  action,  join  with  him  and  bind 
themselves  to  accept  joint  UabUity  with  him  for  the  costs  of  the  suit. 

112.  It  shaU  not  be  necessary  to  set  forth  in  the  said  notice  the  name  of  the 
person  against  whom  such  action  is  intended  to  be  taken,  but  simply  to  notify  that 
legal  proceedings  will  be  commenced  in  accordance  with  the  provisions  of  section 
110,  in  a  certain  matter,  the  particulars  of  which  may  be  more  fuUy  ascertained 
from  the  person  subscribing  the  notice. 

Tr.  13  of  1895,   §§  106—112.    Cape  6  of  1843,   §§  106  and  119. 

Chapter  VI.     Liquidation  of  the  Estate. 

Administrative  and  other  costs.  113.  All  costs  incurred  under  any  sequestration 
shall  in  the  first  place,  before  any  other  debt,  be  paid  out  of  the  free  residue  of  the 
insolvent  estate. 

When  the  said  free  residue  shall  be  insufficient  for  the  payment  thereof, 
all  the  creditors  who  have  proved  their  claims  against  the  estate  shall  be  personally 
liable  in  proportion  to  the  amount  of  the  claims  so  proved,  for  the  amount  unpaid. 

The  creditors,  however,  shall  not  be  liable  for  any  claims  by  persons  employed 
by  the  trustee  in  relation  to  any  suit  or  action  at  law  affecting  the  said  estate,  except 
in  so  far  as  the  trustee  shall  have  acted  under  their  instruction. 

Such  persons  shall  have  recourse  for  their  claims  on  the  said  estate  or  on  the 
said  trustee. 

The  costs  incurred  for  the  realization  of  any  portion  of  the  estate  over  which 
any  creditor  shall  hold  any  special  mortgage  as  security  for  his  claim,  shall  be  paid 
out  of  the  proceeds  of  such  property,  and  when  the  proceeds  shall  be  insufficient 
for  the  same,  such  creditor  shall  be  personally  liable. 

Costs  of  sequestration  incurred  for  other  purposes  shall  in  the  latter  case  not 
be  recoverable  from  the  proceeds  of  such  property. 

Tr.  13  of  1895,  §  113.    Cape  6  of  1843,   §  8. 

Accounts.  114.  The  trustee  of  any  insolvent  estate  shall  as  soon  as  may  be 
and  not  later  than  six  months  after  the  confirmation  of  his  appointment,  frame 
and  lay  before  the  Master  of  the  High  Court,  unless  the  Master  of  the  said  Court, 
upon  his  apphcation  stating  the  grounds  thereof,  of  which  application  he  must 
give  at  least  fourteen  days'  notice  previously  in  the  Staatscourant,  shaU  grant 
further  time  for  that  purpose:    1.  An  exact  account  of  the  said  estate,  stating: 
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a)  The  proceeds  of  all  sales ;  b)  The  amount  of  all  debts  collected ;  c)  An  account 
of  all  debts  outstanding;  d)  An  inventory  of  all  property  and  effects  stUl  unsold; 
e)  All  debts  due  by  the  estate.  2.  A  general  plan  for  the  distribution  of  the  assets 
of  the  estate,  stating:  a)  Such  creditors  as  are  preferent  by  law  in  the  order  of 
their  legal  preference;  b)  The  concurrent  creditors,  and  balance  which  remains  for 
division  among  them. 

Tr.  13  of  1895,  §  114.    Cape  6  of  1843,  §  108  and  38  of  1884,  §  15. 

115.  When  the  place  of  residence  of  any  insolvent  shall  be  outside  the  hmits 
of  the  district  of  Pretoria,  the  trustee  shaU,  before  laying  the  account  and  plan 
aforesaid  before  the  Master  of  the  High  Court,  lay  the  same  before  the  Landdrost 
of  the  pubUc  diggings  where  the  estate  is  situated,  in  whose  office  it  shall  remain 
for  the  inspection  of  creditors  for  at  least  seven  days. 

Every  Landdrost  or  Special  Landdrost  shaU  cause  to  be  affixed  in  some  pubUc 
place,  in  or  about  his  office,  a  Ust  of  all  such  accounts  and  plans  as  aforesaid  lodged 
in  his  said  office,  together  with  the  dates  of  their  intended  transmission  to  the  Master 
of  the  High  Court. 

116.  The  account  and  plan  of  distribution  before  mentioned  shall  also  lie  open 
at  the  office  of  the  Master  of  the  High  Court  for  the  inspection  of  creditors  for  a 
reasonable  time,  to  be  appointed  by  the  said  Master,  not  being  less  than  fourteen 
days  from  the  date  at  which  the  trustee  or  trustees  of  the  said  estate  shall  cause 
notice  thereof  to  be  given  in  the  Staatscourant. 

117.  It  shall  be  lawful  for  the  insolvent,  or  any  party  interested  in  the  estate 
under  sequestration,  within  the  time  aforesaid,  to  enter  objections  against  the  said 
account  and  plan  of  distribution  in  writing  with  the  said  Master  of  the  High  Court, 
statiag  the  grounds  thereof. 

And  it  shall  also  be  lawful  for  the  High  Court  to  permit  such  objection  to  be 
entered  at  any  time  before  the  final  confirmation  of  the  said  account  and  plan 
upon  sufficient  cause  to  be  shown  to  the  satisfaction  of  the  said  Court,  and  upon 
such  terms  as  the  Court  shall  impose. 

118.  Any  person  lodging  objections  to  the  said  account  and  plan  of  distribution 
shall  call  upon  the  trustee,  and  also  upon  the  party  whose  interest  may  be  affected 
thereby,  to  appear  before  the  High  Court  and  to  show  cause  why  the  plan  shall  not 
be  altered  or  amended. 

The  hearing  and  adjudication  by  the  High  Court  of  such  objection  must  take 
place  within  a  period  of  fourteen  days  after  such  objection  has  been  lodged,  and 
in  default  of  any  such  hearing  and  adjudication,  the  objection  shall  be  deemed  to 
have  lapsed. 

The  said  Court,  after  hearing  the  parties  respectively,  shall  make  such  order 
as  to  them  shaU  seem  Just. 

When  however  any  alteration  or  amendment  ia  the  plan  shaU  be  ordered  by 
the  said  Court,  whereby  the  interest  of  any  party  who  has  not  made  appearance 
in  the  said  Court  shall  be  affected,  the  same  shall  again  he  open  for  inspection  of 
the  creditors,  after  notice  thereof  as  aforesaid. 

Tr.  13  of  1895,  §§  115  to  118.    Cape  6  of  1843,  §§  108—111. 

Confirmation  of  account.  119.  If  no  objection  has  been  lodged  against  the 
account  and  plan  of  distribution,  the  Master  of  the  High  Court  shall  confirm  the 
same. 

If  objections  have  been  lodged,  the  High  Court,  after  hearing  such  objections, 
shall  decide  upon  the  same,  and  upon  the  confirmation  of  the  said  account. 

Such  confirmation  either  by  the  High  Court,  or  by  the  Master  of  the  High  Court, 
shall  have  the  effect  of  a  final  sentence,  except  against  such  creditors  as  shall  after- 
wards be  admitted  by  the  Comt  in  manner  hereinbefore  provided  to  prove  their 
debts  and  rank  upon  the  said  estate  at  any  time  before  the  final  distribution  thereof. 

Tr.  13  of  1895,   §  119.    Cape  6  of  1843,   §  112. 

Distribution  of  estate.  120.  After  confirmation  of  the  said  account  and  plan 
of  distribution,  the  trustee  shall  distribute  the  said  estate  aeeording  thereto. 

During  the  continuance  in  office  of  the  said  trustee,  any  creditor  may  claim 
payment  of  any  dividend  due  to  him  by  motion  in  the  High  Court,  or  any  Circuit 
Court. 

121.  If  it  shall  be  found  impracticable  from  the  nature  of  the  said  estate,  or 
from  other  causes,  to  frame  the  plan  of  distribution  so  as  to  arrange  the  distribution 
of  the  whole  of  the  insolvent  estate  according  thereto,  it  shall  be  lawful  for  the 
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trustee,  as  soon  as  may  be,  and  in  no  case  later  than  six  months  after  the  confirm- 
ation of  the  plan,  unless  further  time  be  given  for  that  purpose  as  before  set  forth, 
to  frame  and  lay  before  the  Master  a  scheme  of  provisional  distribution,  which  shall 
contain  a  return  of  all  such  matters  hereinbefore  required  in  regard  to  the  plan  of 
distribution  in  the  114th  article  of  this  law  mentioned,  in  so  far  as  the  condition  of 
the  estate  shall  permit. 

He  shall  further  act  in  accordance  with  the  same  rules  in  respect  of  his  plan  of 

Erovisional  distribution,  and  after  confirmation  of  the  same,  shaU  cause  the  distri- 
ution  to  be  made  in  accordance  with  the  same  rules  as  are  hereinbefore  prescribed 
in  regard  to  the  said  plan  of  distribution. 

122.  When  after  such  provisional  distribution  it  shall  happen  that  any  residue 
remains  over  for  distribution,  the  trustee  shall,  as  soon  as  may  be,  but  in  no  case 
later  than  six  months  after  the  lapse  of  the  six  months  above  fixed  by  article  121, 
unless  as  above,  further  time  be  given  for  that  purpose,  file  and  give  effect  to  a 
second  such  scheme  of  distribution,  and  so  on  from  six  months  to  six  months  until 
the  whole  estate  shall  have  been  finally  distributed. 

123.  The  trustee  shall,  together  with  the  account  and  plan  of  distribution  of 
the  estate,  dehver  to  the  Master  of  the  High  Court  a  dupUcate  or  copy  of  the 
said  accoimt  and  plan  of  distribution  and  in  default  thereof  he  shall  be  deemed  not 
to  have  filed  any  account  and  plan  of  distribution  at  all. 

124.  The  Master  of  the  High  Court  shall  endorse  upon  each  such  copy  or  du- 
plicate lodged  with  him,  the  date  upon  which  the  account  or  plan  of  distribution 
has  been  confirmed,  and  shall  examine  or  cause  the  same  to  be  examined,  and  shall 
authenticate  the  same  by  affixing  his  signature  thereunto. 

125.  He  shall  further,  as  soon  as  may  be  after  the  end  of  each  month,  transmit 
all  such  duplicates  and  copies  received  by  him  to  the  Landdrosts  of  the  districts, 
or  to  the  Special  Landdrosts  of  the  public  diggings  in  which  the  estates  are  situated. 

126.  The  Landdrosts  and  Special  Landdrosts  shaU  register  and  file  aU  such 
copies  or  duphcates  at  their  respective  offices,  where  any  person  may,  on  any  day 
except  Sundays  and  hohdays,  inspect  and  take  copies  of  the  same. 

127.  A  copy  of  any  original  account  or  plan  of  distribution,  or  of  a  dupUcate 
thereof,  being  duly  signed  and  certified  by  the  Landdrost  or  Special  Landdrost 
as  a  true  copy,  and  authenticated  by  the  Master  of  the  High  Court,  or  by  the  Land- 
drost or  Special  Landdrost,  as  the  case  may  be,  shall  be  received  in  evidence  in  any 
court,  or  by  any  person  who  by  law,  or  by  the  consent  of  parties,  is  declared  compe- 
tent to  take  evidence. 

128.  Whenever  any  dividend  is  payable,  the  trustee  shall  give  notice  thereof 
in  writing  to  aU  the  creditors  whose  claims  have  been  proved,  as  well  as  a  pubUo 
notice  in  the  Staatscourant,  stating  that  such  dividend  is  in  the  course  of  payment, 
and  caUing  upon  all  creditors  entitled  thereto  to  apply  for  and  receive  the  same. 

Li  case  any  dividend  shall  remain  unclaimed  for  the  space  of  six  months  after 
the  date  of  such  notice,  the  trustee  shall,  should  be  still  continue  in  office,  or  the 
Master  of  the  High  Court  should  the  said  trustee  have  been  discharged,  pay  such 
unclaimed  dividend  into  the  Orphan  Chamber  Fund  to  the  credit  of  the  parties 
entitled  thereto.  Such  payment  shall  be  subject  to  the  provisions  of  law  No.  12 
of  1870,  "Orphan  Chamber  Law". 

When  a  trustee  neglects  to  pay  such  dividend  into  the  hands  of  the  Master 
of  the  High  Covoct,  the  said  Master  may  summon  him  before  the  High  Court  or  any 
Circuit  Court  to  answer  for  such  neglect. 

The  said  Court  shall  summarily  make  such  decision,  and  it  shall  be  lawful 
to  adjudge  the  trustee  to  pay  into  the  Treasury,  for  the  benefit  of  the  Treasury,  such 
sum  as  to  it  shall  seem  meet,  not  exceeding  the  amount  of  the  dividend  unduly  de- 
tained. 

Tr.  13  of  1895,  §§  120—128.  Cape  6  of  1843,  §§  113  and  115  and  11  of  1873,  §§  2—4,  6  and  7. 

Proof  Of  payment  of  dividends.  129.  It  shall  be  lawful  for  the  Master  of  the 
High  Court  at  aU  times  after  the  confirmation  of  the  accoimt  and  plan  of  distribu- 
tion, to  call  upon  the  trustee  for  accounts  of  what  dividends  have  been  paid.  Any 
neglect  or  refusal  on  the  part  of  any  trustee  by  means  of  receipts,  or  other  sufficient 
evidence,  to  prove  the  payment  of  any  given  dividend,  shall  be  considered  prima 
facie  proof  that  the  sum  has  not  yet  been  claimed. 

130.  It  shall  be  lawful  for  the  said  Court,  in  case  of  disobedience  by  any  such 
trustee  to  any  order  or  decision  of  such  Court  made  by  virtue  of  the  120th  and  129th 
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Art.  of  this  law,  to  direct  the  sum  in  question  to  be  recovered  by  attachment  and 
sale  of  the  goods  of  the  said  trustee,  with  or  without  his  committal  to  prison  until 
he  shall  have  obeyed  such  order  or  decision  of  the  court. 

Tr.  13  of  1895,   §§  129  and  130.    Cape  6  of  1843,   §  115. 

Residue  of  estate.  131.  Any  residue  of  the  insolvent  estate  which  may  remain 
after  the  payment  of  all  claims  thereupon,  shaU  be  paid  to  the  insolvent  or  his  lawful 


To  the  insolvent  shall  also  be  restored  the  property  in  all  debts  and  other  assets 
belonging  to  the  estate  which  may  then  remain  or  be  outstanding. 
Tr.  13  of  1895,   §  131.    Cape  6  of  1843,  §  121. 

Chapter   VII.     Discharge  of  the  Order   of  Sequestration  and  Reha- 
bilitation of  the  Insolvent. 

Rehabilitation,  when  to  be  applied  for.  132.  The  insolvent  may,  when  an  offer 
of  composition  made  by  him  has  been  accepted  by  his  creditors,  immediately  upon 
the  acceptance  of  such  offer  of  composition,  but  otherwise  not  before  six  months 
have  elapsed  from  the  date  of  the  final  distribution  of  his  estate,  make  apphcation 
to  the  High  Court  for  his  rehabihtation. 

In  such  case  notice  of  such  apphcation  shaU  have  to  be  given  at  least  six  weeks 
previously,  in  writing,  to  the  Master  of  the  High  Court,  to  the  trustee  of  the  estate, 
and  by  pubhc  advertisement  in  the  Staatscourant,  or  in  any  other  manner  which 
the  Court  shall  provide. 

133.  Before  making  any  such  application  as  in  the  last  preceding  section  men- 
tioned, the  insolvent  shall  give  sufficient  security,  up  to  the  sum  of  twenty-five 
pounds,  to  the  Registrar  of  the  High  Court,  for  the  payment  of  the  costs  of  any 
person  who  may  appear  to  oppose  such  rehabihtation,  and  to  whom  the  Court  may 
award  his  costs. 

134.  Every  insolvent  applying  to  the  Court,  as  aforesaid,  for  his  rehabilitation, 
shall  make  and  submit  a  sworn  declaration  in  writing  that  he  has  made  a  fuU  and 
fair  surrender  of  his  estate,  and  has  not  granted  or  promised  any  preference  or  se- 
curity, or  made  or  promised  any  payment,  or  entered  into  any  secret  agreement 
or  collusive  arrangement  with  intent  to  persuade  his  trustee  or  any  creditor  not  to 
oppose  his  rehabilitation. 

135.  Upon  the  day  fixed  for  the  hearing  of  such  apphcation,  it  shaU  be  lawful 
for  the  trustee,  or  any  of  the  creditors,  or  other  person  interested  in  the  estate, 
to  appear  in  person  or  by  counsel  to  oppose  the  granting  of  the  rehabihtation  afore- 
said . 

The  Court  may,  whether  the  rehabihtation  of  such  insolvent  be  opposed  or 
not,  grant  or  refuse  to  grant  such  rehabihtation,  or  suspend  the  granting  of  the  same, 
or  annex  such  conditions  thereto  as  the  justice  of  the  case  may  require. 

The  Registrar  of  the  High  Court  shall  forthwith  give  notice  to  the  Master  of 
the  High  Court  of  every  rehabihtation  of  an  insolvent  granted  by  the  said  Court. 

Tr.  13  of  1895,  §§  132—135.  Cape  6  of  1843,  §§  106,  107  and  117;  15  of  1859,  §  5;  and  38 
of  1884,  §  14.  [The  Cape  Act  is  still  more  detailed:  where  there  is  a,  composition  rehabilitation 
is  granted  as  of  right:  if  creditors  consent  the  position  is  the  same.  Whether  creditors  consent 
or  not,  an  application  after  f om-  years  may  be  granted  by  the  Com^ :  If  there  is  comment  adverse 
to  the  insolvent  in  the  trustee's  report  the  usual  course  is  to  refuse  the  application,  with 
leave  to  renew  after  a  period  usually  of  six  months,  sometimes  of  one  or  two  years:  the  second 
application  is  granted  as  of  right  in  the  absence  of  any  new  facts.] 

Fraudulent  insolvent.  136.  An  insolvent  who  committed  an  act  of  fraudulent 
insolvency  or  who  has  been  guilty  of  any  fraudulent  transaction,  to  the  prejudice 
of  any  of  his  creditors,  or  of  any  transaction  specified  under  article  141  of  this  law, 
shall  not  be  entitled  to  rehabihtation. 

Tr.  13  of  1895,  §  136.  Cape  6  of  1843,  §  118.  [See  Act  23  of  1905  §  1:  "After  the  lapse 
of  7  years  from  the  date  of  the  conviction  of  any  insolvent  of  fraudulent  insolvency,  or  in  case 
the  sentence  of  imprisonment  shall  exceed  7  years,  after  the  expiration  of  such  sentence,  such 
insolvent  shall,  for  the  purposes  of  the  law  relating  to  the  discharge  and  rehabilitation  of  in- 
solvents, be  deemed  to  be  in  the  same  position  in  every  respect  as  an  insolvent  who  has  not 
been  so  convicted"  (i.  e.  in  the  position  of  an  insolvent  applying  after  4  years  in  the  face  of  an 
vinfavourable  trustee's  report).] 

Dilatory  creditors.  137.  No  rehabihtation  shall  be  granted  to  any  insolvent 
Tintil  the  Court  shall  have  satisfied  itself  that  no  injury  or  wrong  will  be  done  to 
any  person  who,  having  been  allowed  by  the  said  Court  to  make  any  claim  against 
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the  estate,  has  not  yet  proved  his  debt  agamst  the  said  estate  at  the  time  of  the 
making  of  the  apphcation  for  the  rehabilitation  of  the  insolvent,  and  until  such 
time  as  the  Court  shaU  have  ascertained,  by  putting  the  insolvent  to  his  oath,  or 
otherwise,  whether  there  are  or  are  not  other  creditors  who,  by  reason  of  their 
absence  from  the  RepubHc,  or  for  other  reasons,  have  not  yet  proved  their  lawful 
claims  against  the  said  estate. 

When  it  shall  appear  to  the  said  Court  that  there  are  still  such  creditors,  the 
said  Court  shall  not  grant  the  rehabihtation  until  such  time  as  the  Master  of  the 
High  Court  shall  have  certified  to  the  said  Court  that  the  amounts  due  to  such 
creditors  have  been  paid  to  him,  or  that  the  said  amounts  have  been  deposited  with 
him,  or  with  some  other  person  to  his  satisfaction,  for  and  on  account  of  such  cre- 
ditors, such  amounts  being  the  same  as  such  creditors  would  have  been  entitled  to 
in  accordance  with  any  offer  of  composition,  or  in  accordance  with  the  plan  of  dis- 
tribution of  the  estate  in  case  thej'  had  proved  their  debts. 

138.  When  a  creditor  on  whose  behalf,  as  above  stated,  any  sum  of  money, 
or  any  other  matter  or  thing  had  been  reserved  or  secured,  shall  not  prove  his  right 
thereto  within  such  reasonable  time  as  the  Court  shall  provide,  the  said  Court  shall, 
upon  the  application  of  any  person  interested  in  the  said  estate,  order  that  such 
sum  of  money,  or  such  other  matter  or  thing,  shall,  after  deduction  of  the  costs 
for  and  on  behalf  of  the  person  making  such  application,  be  divided  in  proportionate 
shares  among  the  remaining  creditors. 

Tr.  13  of  1895,  §§  137  and  138.    Cape  6  of  1843,  §  106. 

Effect  of  rehabilitation.  139.  The  effect  in  law  of  every  rehabihtation  of  an 
insolvent  shall  be  to  discharge  the  estate  of  the  said  insolvent  from  sequestration, 
and  to  reinstate  such  insolvent  in  aU  the  personal  rights  he  enjoyed  before  the  se- 
questration of  his  estate,  and  to  discharge  all  the  deJbts  of  the  said  insolvent  exist- 
ing at  the  time  of  the  granting  of  the  order  of  sequestration,  save  and  except  such 
claims  as  the  creditors  shall  have  against  him  by  virtue  of  any  offer  of  composition 
accepted  by  them,  and  which  shall  still  remain  unsatisfied. 

140.  No  creditor  shall  by  reason  of  the  rehabihtation  of  any  insolvent  be  de- 
prived of  his  right  to  claim  from  any  person  who  is  bound  to  him  as  a  surety  for 
the  insolvent,  the  balance  of  any  debt  in  respect  whereof  the  suretyship  was  entered 
into. 

141.  AU  preferences,  gifts,  securities,  or  payments  granted,  made,  promised, 
or  offered  by  the  insolvent  to  or  for  the  benefit  of  his  trustee  or  of  any  creditor, 
and  all  secret  agreements  or  collusive  arrangements  entered  into  by  him  with  such 
trustee  or  creditor  with  the  iatent  and  purpose  of  inducing  such  person  not  to  oppose 
his  rehabOitation  shaU  be  null  and  void. 

The  trustee  or  creditor  who  shall  accept  any  offer  made  as  hereinabove  set  forth 
shall  forfeit  for  the  benefit  of  all  the  other  creditors  jointly  (the  creditor  who  has 
accepted  such  offer  always  excepted)  a  sum  of  money  equal  to  double  the  amount 
or  double  the  value  of  whatever  he  shall  have  so  received  from  the  insolvent. 

Tr.  13  of  1895,   §§  139—141.    Cape  6  of  1843,   §§  119,   120,   123  and  126. 

Continuance  of  sequestration.  142.  As  long  as  the  insolvent  is  not  rehabih- 
tated  in  manner  as  above  set  forth,  the  sequestration  of  his  estate  shall  contiaue 
in  force,  even  after  the  final  distribution  of  his  estate  and  the  discharge  from  office 
of  his  trustee. 

143.  Whenever  pending  such  time  it  shall  appear  that  there  are  further  assets, 
belonging  to  the  estate,  which  were  not  known  at  the  time  of  the  distribution  of 
the  estate,  or  that  the  insolvent  has  acquired  fresh  assets,  whether  by  inheritance 
or  otherwise,  or  that  the  profits  made  by  the  insolvent  in  the  business  carried  on 
by  him,  by  virtue  of  art.  28,  amount  to  more  than  was  strictly  necessary  for  the 
maintenance  of  himseM  and  his  family,  then  any  creditors  who  shall  have  proved 
any  debt  upon  the  estate  of  any  such  insolvent  may  apply  to  the  High  Court  for 
an  order  for  the  distribution  of  such  assets  respectively  among  the  creditors  who 
have  so  proved  their  debts  upon  the  estate. 

Meeting  of  creditors  to  elect  trustee.  144.  It  shall  be  lawful  for  the  Court, 
whenever  it  shall  find  that  there  is  a  sum  of  at  least  £  50  available  for  distribution, 
after  deduction  of  costs,  to  order  the  Master  of  the  High  Court  to  call  a  meeting 
of  creditors  for  the  election  of  a  trustee,  according  to  the  provisions  of  this  Law, 
who  shall  be  charged  with  the  distribution  of  such  sum. 
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145.  All  the  provisions  of  this  Law  relating  to  the  trustee  and  to  the  distribution 
of  the  estate  shall,  mutatis  mutandis,  apply  to  any  such  trustee  and  any  such  dis- 
tribution as  is  referred  to  under  Art.  144. 

Tr.  13  of  1895,  §§  142—145.  Cape  6  of  1843,  §§  117,  127,  128,  130  and  131. 

Chapter  VIII.    Fraudulent  and  Culpable  Insolvency. 

Fraudulent  insolvency.  146.  An  insolvent  shall  be  deemed  to  be  guilty  of  the 
crime  of  fraudulent  insolvency,  and  shall  be  punished  for  the  same  by  imprisonment, 
with  or  without  hard  labour,  for  a  period  not  exceeding  seven  years :  a)  If  he  either 
before  or  after  the  making  of  the  order  of  sequestration,  has  ahenated,  mortgaged, 
pledged,  embezzled,  concealed  or  removed  anything  belonging  to  his  estate  to  the 
value  of  £  10  or  upwards  with  intent  to  prejudice  the  rights  of  his  creditors;  b)  If 
he  has  concealed  or  removed,  destroyed  or  mutilated  any  books  belonging  to  his 
office,  accounts,  receipts,  or  any  other  documents  relating  to  his  estate,  with  intent 
thereby  to  defraud  his  creditors;  c)  If  he  has  fraudently  contracted  any  debt;  d)  If 
he  shall,  at  the  second  meeting  of  his  creditors,  or  any  adjournment  thereof,  wil- 
fully file  any  inventory  containing  any  false  statement  about  his  estate  or  any  part 
thereof,  or  any  debt  due  to  or  by  him;  e)  If  he  shall  produce  any  books  belonging 
to  his  office,  accounts,  receipts,  or  any  other  documents  which  are  false,  or  on  which 
any  erasure  or  alteration  has  been  made  or  caused  to  be  made  by  him,  or  with  his 
knowledge  with  intent  to  defraud  his  creditors;  f)  If  he  shall  have  connived  at, 
or  by  not  at  once  communicatuig  the  fact  to  the  trustee,  fail  to  prevent  such  person 
from  proving  a  false  claim  against  the  estate ;  g)  If  at  any  time  when  examined  by 
the  Court  or  by  the  Presiding  Officer,  or  by  any  creditor  at  a  meeting  of  creditors, 
he  makes  any  false  answer  to  any  lawful  question  with  the  intent  to  defraud  his 
creditors;  h)  If  he  shall,  beiag  summoned  to  appear  ia  accordance  with  the  provi- 
sions of  art.  159,  leave  the  Repubhc,  or  otherwise  remove  himself,  or  conceal  himself 
with  the  intent  by  so  doing  to  avoid  the  trial  referred  to  under  that  article,  or  to 
avoid  any  writ  of  arrest  issued  against  him  under  art.  160. 

Tr.  13  of  1895,   §  146.    Cape  6  of  1843,   §  70. 

Culpable  Insolvency.  147.  An  insolvent  shall  be  deemed  to  be  guilty  of  the 
crime  of  culpable  insolvency,  and  shall  be  punished  for  the  same  by  imprisonment, 
with  or  without  hard  labour,  for  any  period  not  exceeding  six  months :  a)  If  he  shall 
fail  to  attend  before  his  creditors  at  the  first,  second  or  third  meetings  of  his  insolvent 
estate,  or  shaU.  remain  away  from  any  adjournment  of  any  of  the  said  meetings 
without  leave  from  the  presiding  officer  or  if  he  fail  to  attend  at  any  other  meeting 
of  his  creditors  after  being  duly  required  to  do  so;  b)  If  he  has  kept  no  adequate 
or  proper  books  or  accounts  containing  all  such  entries  relating  to  and  exhibiting 
the  nature  of  his  dealings  as  (regard  being  had  to  his  particular  trade  or  calling), 
might  reasonably  be  expected  or  required;  c)  If  at  any  meeting  of  creditors  in  his 
insolvent  estate,  being  thereto  required  by  the  presiding  officer,  he  cannot  account  for 
or  discover  what  has  become  of  any  money,  security  or  other  property,  which  shaU 
have  been  proved  to  have  been  in  his  possession  so  recently  before  the  sequestration 
as  to  make  it  his  duty  so  to  do ;  d)  If  he  shaU  not  be  able,  after  having  been  requested 
in  writing  by  the  said  trustee  so  to  do,  to  give  a  true  and  sufficient  explanation  of 
the  cause  of  his  insolvency;  e)  If  he  shall  have  given  to  any  of  his  creditors  an 
undue  preference;  f)  If  he  shall  have  contracted  any  debt  or  debts  to  the  amount 
of  £  50,  without  any  reasonable  or  probable  expectation  of  being  able  to  discharge 
the  same;  g)  Or,  if  he  shall  have  granted,  made,  or  promised  to  any  creditor  any 
gift,  payment,  secmrity  or  any  other  unlawful  consideration  in  order  to  procure 
the  consent  and  concurrence  of  such  creditor  to  any  offer  of  composition,  or  to 
prevent  opposition  to  his  rehabihtation. 

Tr.  13  of  1895,   §  147.    Cape  6  of  1843,   §  71  and  38  of  1884,   §§  9  and  10. 

Prosecution  and  Trial.  148.  Every  trustee  and  every  creditor  of  the  estate 
of  any  insolvent  shall,  with  regard  to  the  prosecution  of  any  offence  of  culpable 
insolvency  which  has  been  committed,  have  the  same  right  of  prosecution  which 
any  private  person  has  by  law  with  regard  to  any  offence  committed  against  his 
person  or  property. 

No  creditor  shall,  however,  be  entitled  to  exercise  such  right  without  first  ob- 
taining from  the  trustee,  and  producing  a  certificate  that  the  trustee  declines  to 
institute  such  prosecution. 
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149,    The  crimes  of  fraudulent  and  culpable  insolvency  shall  be  tried  before 

a  jury. 

Tr.  13  of  1895,  §§  148  and  149.  Cape  6  of  1843,  §§  72  and  73. 

Chapter  IX.     Miscellaneous  Provisions. 

Penalty  for  removing  property  attached  under  sequestration.  150.  Any  person 
who  shall  aUenate,  remove,  conceal,  embezzle,  or  receive  any  property  belonging 
to  any  insolvent  estate  which  has  been  attached  by  virtue  of  any  order  for  the  se- 
questration thereof,  knowing  the  same  to  have  been  so  attached  and  with  intent 
to  defeat  the  said  attachment,  shall  be  punished  by  imprisonment,  with  or  without 
hard  labour,  for  a  period  not  exceeding  seven  years. 

Tr.  13  of  1895,   §  150.    Cape  6  of  1843,   §  74. 

Penalty  for  accepting  fraudulent  alienation.  151.  Any  person  who  shall  accept 
from  any  insolvent  any  aUenation,  mortgage,  or  pledge,  knowing  at  the  time  the 
same  to  have  been  fraudulently  made  or  passed  with  the  intent  thereby  to  prejudice 
the  rights  of  his  creditors,  shaU  be  punished  by  imprisonment,  with  or  wthout 
hard  kbour,  for  a  period  not  exceeding  seven  years. 

Tr.  13  of  1895,  §  151.    Cape  G  of  1843,   §  75. 

Search  warrants.  152.  When  from  declarations  made  under  oath,  it  shall  appear 
to  the  satisfaction  of  any  judge  of  the  High  Court,  or  of  any  Landdrost,  or  of  any 
Justice  of  the  Peace,  that  there  is  reason  to  beheve  or  suspect  that  property  belong- 
ing to  any  insolvent  estate  is  concealed  in  a  house  or  other  place  not  belonging 
to  the  insolvent,  it  shall  be  lawful  for  the  said  judge,  Landdrost  or  Justice  of  the 
Peace,  upon  the  apphcation  of  the  Master  of  the  High  Court  or  of  the  trustee  of  the 
estate,  to  grant  a  warrant  to  search  for  and  take  possession  of  the  said  property. 
Such  warrant  shall  be  executed  in  like  manner  as  a  search  warrant  for  property 
reputed  to  be  stolen  or  concealed. 

Any  property  of  the  insolvent  so  found  shall  be  deUvered  to  the  Master  of  the 
High  Court,  as  long  as  no  trustee  has  hitherto  been  appointed,  or  otherwise  to  the 
trustee,  or  to  any  person  appointed  by  the  said  Master  or  trustee  to  receive  the  same. 

Tr.  13  of  1895,   §  152.    Cape  6  of  1843,   §  76. 

Undue  Preference.  153.  Any  person,  whether  actually  a  creditor  or  not,  who 
shall  be  obliged  by  virtue  of  the  35th,  37th  and  38th  articles  to  restore  the  amount 
of  any  undue  preference  which  had  been  granted  to  him,  when  such  preference  was 
received  by  such  person  through  any  fraudulent  arrangement,  mutual  agreement, 
or  common  consent  between  such  person  and  the  insolvent,  shall  not  be  entitled 
to  prove  as  a  debt  the  amount  of  the  undue  preference  so  restored  upon  the  estate. 

154.  It  shall  be  la%vful  for  the  trustee  of  any  insolvent  estate  in  any  suit  or 
action  which  he  may  institute  against  any  person  for  the  restoration  of  the  amount  of 
any  undue  preference,  to  claim  in  such  suit  or  action  that  such  person  shall  be  declared 
by  the  judgment  of  the  Court  to  have  forfeited,  on  behalf  of  the  insolvent  estate, 
the  amount  in  which  he  shall  have  been  found  to  have  been  unduly  preferred  by 
reason  of  the  fraudulent  arrangement,  mutual  agreement,  or  common  consent  in 
the  last  preceding  section  mentioned. 

In  case  no  action  is  instituted  as  above  set  forth,  but  the  claim  of  any  such 
last-mentioned  person  for  the  amount  so  restored  be  disputed,  then  such  right  shall 
be  determined  in  accordance  with  the  provisions  of  this  Law  for  the  regulation 
of  the  proof  of  debts. 

155.  In  case  a  creditor  has  received  an  undue  preference,  but  under  circumstances 
which  do  not  by  virtue  of  the  above  article  occasion  a  forfeiture,  viz.  in  respect  of 
any  biU  of  exchange  or  promissory  note  with  recourse  on  other  parties,  payable 
by  the  insolvent,  and  in  possession  of  the  creditor,  or  in  respect  of  any  debt  of  the 
insolvent  for  which  such  creditor  had  any  security  which  by  reason  of  the  act  of 
the  insolvent  constituting  such  undue  preference,  such  creditor  has  bona  fide  given 
up,  or  which  he  has  omitted  to  take  legal  proceedings  to  recover,  he  shall  not  be 
hable  to  restore  to  the  trustee  the  value  of  such  undue  preference,  unless  the  trustee 
will  indemnify  him  in  respect  of  whatever  loss  such  creditor  would  sustain  in  case 
he  were  unconditionally  condemned  to  restore  the  amount  or  value  aforesaid. 

156.  In  case  any  third  person  shall  bona  fide  purchase  or  otherwise  acquire 
for  lawful  consideration  any  biUs  of  exchange,  promissory  notes,  or  other  money 
securities,  or  dny  goods  or  effects  from  any  person  to  whom  they  have  been  ahenated 
by  the  insolvent  under  circumstances  which  would,  in  accordance  with  the  provi- 
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sions  of  this  Law,  make  them  null  and  void,  then  and  in  such  case  the  rights  which 
such  third  party  so  buying  or  obtaining  shaU  have  lawfully  acquired  in  such  goods 
and  effects  shaU  not  lapse  or  be  impeachable. 

But  the  person  to  whom  the  same  were  aUenated,  as  above,  shall  be  obliged 
to  pay  the  true  value  of  all  such  goods  and  effects  by  him  disposed  of  to  any  third 
party,  to  the  trustee  of  the  insolvent  estate,  for  the  benefit  of  the  creditors  thereof. 

Tr.   13  of  1895,   §§  153—156.    Cape  6  of  1843,   §§  88—91. 

Alienation  within  six  months  of  sequestration,  157.  Whenever  in  any  action 
for  setting  aside  an  undue  preference,  under  and  by  virtue  of  articles  35,  36,  37  and 
38  of  this  Law,  it  shall  be  proved  that  the  ahenation,  payment,  mortgage  or  pledge 
in  respect  of  which  the  action  is  brought,  was  made  or  passed  within  six  months 
of  the  sequestration  of  the  insolvent's  estate,  and  at  a  time  when  the  UabiUties  of 
the  insolvent  fairly  calculated  exceeded  his  assets  fairly  valued,  it  shall  be  deemed 
that  the  insolvent  might  reasonably  have  expected  the  sequestration  of  his  estate 
at  the  time,  unless  the  defendant  in  such  action  shall  prove  the  contrary. 

The  evidence  of  the  insolvent  alone  shall  not  be  deemed  sufficient  proof  to 
the  contrary. 

Tr.  13  of  1895,   §  157.    Cape  38  of  1884,   §  8. 

Persons  legally  invested  with  estates  liable  to  same  provisions.  158.  Every 
provision  of  this  Law  relative  to  what  shall  be  deemed  undue  preference  made  by 
an  insolvent,  shall  be  deemed  and  taken  to  apply  to  preferences  given  out  of  the 
assets  of  the  estate  which  they  administer  by  persons  lawfully  charged  with  the 
administration  of  such  estates. 

Where  such  undue  preferences,  as  aforesaid,  have  been  granted  by  any  person 
who  was  lawfully  charged  with  the  administration  of  an  estate  before  the  seques- 
tration, the  trustee  may  prosecute  either  the  person  legally  administering  the  estate 
or  the  person  to  whom  or  for  whose  benefit  such  undue  preference  shall  have  been 
given,  first  one  and  then  another,  but  not  both  conciurently,  for  the  repayment 
of  the  value  or  amount  of  any  such  undue  preference.  Provided  always,  however, 
that  he  shall  in  no  case  recover  more  than  the  amount  or  value  of  such  undue  pre- 
ference, together  with  his  costs  and  charges. 

Tr.  13  of  1895,   §  158.    Cape  6  of  1843,  §§  95  and  96. 

Examination  of  Insolvent  and  others.  159.  In.  aU  cases  under  article  103,  or  in 
any  action  instituted  between  parties  relating  to  and  concerning  the  legaUty  of  the 
debt  of  any  person  claiming  to  be  a  creditor  on  the  estate,  or  in  respect  of  the  right 
of  any  person  to  have  a  preference  upon  any  part  thereof,  it  shall  be  competent 
for  any  iasolvent  to  give  evidence  either  in  favour  of  or  against  the  trustee. 

160.  It  shall  be  lawful  for  the  High  Court  or  any  Circuit  Court,  whenever  such 
Court  shall  think  fit,  upon  the  appUcation  of  the  trustee,  to  summon  the  insolvent 
to  appear  before  such  Court  or  the  Commissioner  of  such  Court,  to  be  examined 
under  oath  upon  aU  such  matters  and  things  as  are  under  article  55  of  this  Law  re- 
ferred to. 

The  said  Court  or  the  said  Commissioner  shall  cause  every  such  examination 
of  the  insolvent  to  be  reduced  to  writing,  and  signed  by  him,  and  annexed  to  the 
proceedings  of  his  estate. 

161.  n  any  insolvent  being  duly  summoned  as  aforesaid  shall  not  come  at 
the  time  and  place  appointed  in  the  summons  for  his  appearance  (without  his  having 
proved  to  the  satisfaction  of  such  Court  or  Commissioner  that  he  was  prevented 
from  doing  so  by  some  lawful  cause),  it  shall  be  lawful  for  such  Court  or  Commis- 
sioner to  grant  a  warrant  authorising  any  officer  of  the  law  or  other  person  to  appre- 
hend such  insolvent  and  bring  him  before  such  Court  or  Commissioner,  or  to  lodge 
him  in  any  prison,  therein  to  be  detained  untU  the  time  which  such  Court  or  Com- 
missioner shall  have  appointed  anew  for  his  examination  upon  apphcation  of  the 
trustee.  In  the  latter  case  the  gaoler  of  every  such  prison  shall  be  bound  to  produce 
the  said  insolvent  before  the  Court  or  before  the  Commissioner  aforesaid. 

162.  If  any  insolvent  shall  at  the  second  meeting  of  creditors,  or  any  adjourn- 
ment thereof,  being  thereunto  required,  refuse  to  lodge  a  true  inventory  of  his  estate, 
as  provided  by  Article  54,  or  to  surrender  the  books,  accounts,  vouchers  or  other 
documents  as  provided  by  the  same  Article,  or  shall  at  any  meeting  of  creditors, 
or  before  the  Court  or  the  Commissioner  of  such  Court  as  aforesaid,  refuse  to  be 
sworn,  or  shall  refuse  to  answer,  any  lawful  questions  put  to  him  by  such  Court 
or  such  Commissioner,  or  by  the  presiding  officer,  or  by  any  creditor,  touching  any 
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of  the  matters  provided  for  under  Article  55,  or  shall  without  lawful  cause  refuse  to 
sign  or  subscribe  his  examination  so  reduced  into  writing  as  aforesaid,  it  shall  be 
lawful  for  the  Court  or  the  Commissioner  or  the  presiding  officer,  by  warrant  under 
their  hand,  wherein  shall  be  set  out  whatever  questions  the  insolvent  may  have 
refused  to  answer,  to  commit  him  to  such  prison  as  the  Court  or  presiding  officer 
shall  think  fit,  there  to  remain  without  bail  until  he  shall  withdraw  his  said  refusal, 

163.  It  shall  be  lawful  for  the  High  Coiut  or  any  Circuit  Court  after  the  se- 
questration of  any  estate,  upon  the  application  of  any  trustee,  to  summon  before 
the  said  Court,  or  the  said  Circuit  Court,  the  wife  of  the  insolvent,  or  any  person 
known  or  suspected  to  have  in  possession  any  of  the  estate  of  the  insolvent  or  to  be 
indebted  to  the  insolvent  or  any  person  whom  the  Court  may  see  reason  to  beUeve 
capable  of  giving  information  concerning  the  person,  trade,  business  or  estate 
of  such  insolvent,  or  any  information  material  to  the  fuU  disclosure  of  the  affairs 
of  the  estate,  to  appear  before  the  said  Court,  and  at  the  same  time  order  him  or 
her  to  produce  any  books,  accounts,  vouchers  or  any  other  documents  in  his  or 
her  custody  which  may  appear  to  the  said  Court  necessary  to  estabUsh  or  verify 
any  fact  affecting  the  estate. 

The  said  Coiui;  or  its  Commissioner  may  examine  every  such  person  upon  oath, 
and  shall  cause  his  or  her  examination  to  be  reduced  to  writing,  and  signed  by  him 
or  her,  and  annexed  to  the  documents  relating  to  the  estate. 

164.  If  any  such  person  shall,  upon  being  lawfully  summoned,  fail  to  appear 
at  the  time  and  place  appointed  in  the  summons,  without  having  proved  to  the 
satisfaction  of  the  Court  or  Commissioner  before  whom  such  person  is  summoned 
that  he  was  prevented  from  so  doiag  by  some  lawful  cause,  it  shall  be  lawful  for  such 
Coiut  or  such  Commissioner  imder  his  hand  to  grant  a  warrant,  authorising  any 
officer  of  the  law  or  other  person  to  apprehend  the  person  so  summoned,  and  to 
bring  the  said  person  before  such  Court  or  such  Commissioner,  or  to  commit  such 
person  to  any  prison,  therein  to  be  detained  until  the  time  which  such  Court  or 
Commissioner  shaU  on  the  appHcation  of  the  trustee  appoint  anew  for  his  or  her 
examination.  In  such  latter  case  the  gaoler  of  any  prison  shall  be  bound  to  produce 
such  person  before  such  Court  or  Commissioner. 

165.  If  any  such  person  so  summoned  or  brought  before  the  Court  or  Commis- 
sioner for  examination  shall  refuse  to  be  sworn,  or  refuse  to  answer  any  lawful 
question  put  by  such  Court  or  Commissioner  touching  any  of  the  matters  upon 
which  he  is  being  examined,  or  shall  refuse  to  sign  his  or  her  examination  so  reduced 
into  writing  as  aforesaid,  not  having  any  lawiul  ground  of  excuse,  or  shall  not, 
being  thereunto  required,  produce  all  books,  accounts,  vouchers,  and  other  docu- 
ments, to  the  production  of  which  there  shall  be  no  legal  objection,  it  shall  be  lawful 
for  the  Court  or  the  Commissioner  by  warrant,  stating  the  questions  he  may  have 
refused  to  answer,  to  commit  such  person  to  such  prison  as  they  shall  think  fit,  there 
to  remain  without  bail  until  such  person  shall  withdraw  his  said  refusal. 

166.  The  trustee  shall  supply  the  insolvent  and  every  other  person  summoned 
to  appear  before  the  High  Cotui;  or  the  Circuit  Court,  or  a  Commissioner  to  be  ex- 
amined as  above,  with  pecuniary  compensation  in  hke  manner  as  by  law  required 
upon  service  of  a  subpoena  to  a  witness  in  any  civil  suit. 

Such  compensation  shall  also  be  allowed  to  every  insolvent  for  his  attendance 
at  any  meeting  of  creditors,  other  than  the  first,  second  and  third  meetings,  or 
any  adjournment  of  any  such  meetings,  at  which  he  has  been  required  to  be  present 
by  the  presiding  officer. 

167.  Every  insolvent  or  other  person,  who  on  being  examined  as  above,  shaE 
wiHuUy  make  any  false  answer  to  any  lawful  question  put  by  such  Court,  Commis- 
sioner or  presiding  officer,  or  any  creditor,  shaU  be  deemed  to  have  committed  the 
crime  of  perjury. 

:  i:;-  168.  It  shaU  be  lawful  for  the  insolvent  or  any  person  committed  to  prison 
as  aforesaid  under  the  provisions  of  articles  160,  161,  164,  165  of  this  Law  to  make 
apphcation  to  the  High  Court  or  any  Circuit  Cotui;  to  be  discharged  from  custody. 
It  shall  be  lawful  for  the  Court  to  order  his  discharge  either  on  the  ground  of  any 
illegality  or  informahty  in  the  form  of  the  warrant,  or  if  it  shall  appear  on  exami- 
nation that  the  said  insolvent  or  other  person  had  a  lawful  reason  for  refusing 
to  answer. 

169.  In  case  any  suit  or  action  shah  be  instituted  against  the  Commissioner 
or  presiding  officer  by  reason  of  any  committment  to  prison  of  any  insolvent  or 
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other  person,  the  said  Commissioner  or  said  presiding  officer  shall  possess  in  refer- 
ence to  such  action  and  the  proceedings  therein,  the  same  rights  and  obhgations 
as  are  by  law  allowed  to  and  imposed  on  Justices  of  the  Peace  for  anything  done 
by  them  in  the  execution  of  their  office.  In  case  the  action  shall  be  instituted 
by  reason  of  a  committment  to  prison  for  refusing  to  answer  questions,  the  Court 
shall  take  into  consideration  the  whole  examination  of  which  such  question  formed 
a  part. 

Tr.   13  of  1895,  §§  159—169.    Cape  6  of  1843,  §§  51,  62—69. 

Civil  imprisonment  of  Insolvent.  170.  At  any  time  after  the  plan  for  distribution 
of  any  insolvent  estate  has  been  confirmed,  or  after  the  distribution  of  the  estate 
has  been  directed  to  be  made  under  the  provisions  of  the  46th  Article,  and  before  the 
insolvent  shall  have  obtained  his  rehabilitation,  it  shall  be  lawful  for  the  Master 
of  the  High  Court,  the  trustee,  or  any  creditor,  to  apply  to  the  High  Court  or  any 
Circuit  Court  for  the  process  of  the  said  Court  for  the  civU  imprisonment  of  the  said 
insolvent,  provided  the  insolvent  shall  first  have  been  duly  summoned  to  appear 
before  such  Court. 

Upon  proof  to  the  satisfaction  of  the  said  Court  that  the  said  estate  is  not  suf- 
ficient to  discharge  the  debts  proved  or  provable  against  the  said  estate  aforesaid, 
it  shall  be  lawful  for  the  Court  to  grant  such  civil  imprisonment  absolutely  or  con- 
ditionally, or  reject  the  same.  If  the  application  for  civil  imprisonment  has  been 
made  by  one  or  more  creditors,  and  the  said  Court  shall  suspend  the  same  upon  the 
condition  of  the  insolvent  paying  any  sum  of  money,  such  payment  shall  be  made 
to  the  trustee,  and  if  there  be  no  trustee  in  office,  then  to  the  Master  of  the  High 
Court,  for  the  benefit  of  the  said  creditor  or  creditors,  or  of  such  other  creditors  as 
shall  before  distribution  claim  to  be  admitted  to  a  share  thereof. 

171.  At  any  time  after  the  plan  for  distribution  of  any  insolvent  estate  has  been 
confirmed,  or  after  the  distribution  of  the  said  estate  has  been  directed  under  the 
provisions  of  Art.  47  of  this  Law,  and  before  the  insolvent  shall  have  obtained  his 
rehabilitation,  it  shall  be  lawful  for  such  insolvent  to  apply  by  motion  to  the  High 
Court  or  to  any  Circuit  Court  for  an  order  declaring  that  he  shaU  not  be  liable  to 
process  of  civil  imprisonment  as  above  set  forth. 

At  least  six  weeks'  notice  of  the  day  on  which  such  motion  is  to  be  made  shall 
be  given  by  advertisement  in  the  Staatscourant. 

172.  Upon  the  making  of  such  motion  any  creditor  of  the  insolvent  estate, 
whose  claim  has  not  been  fully  satisfied  and  paid,  may  object  to  the  said  order. 

The  Court  may  either  grant  the  application  conditionally  or  unconditionally, 
or  reject  the  same. 

Every  such  order  granting  such  appUcation  shall  have  the  same  effect  of  pro- 
tecting the  prisoner  against  any  decree  of  civU  imprisonment  as  his  rehabilitation 
would  have  had.  Every  creditor,  however,  shall  retain  his  right  to  prosecute  his 
claim  in  accordance  with  the  provisions  of  this  Law  against  all  present  and  future 
assets  of  the  estate. 

If  it  be  proved  that  any  such  order  as  aforesaid  was  fraudulently  or  unduly 
obtained,  it  shall  be  lawful  for  such  Court  to  recall  the  same. 

Tr.  13  of  1895,  §§  170—172.    Cape  6  of  1843,  §§  124  and  125  and  38  of  1884,  §  17. 

Miscellaneous  Provisions.  173.  It  shall  be  lawful  for  the  High  Court  from  time 
to  time,  as  often  as  it  shall  think  fit,  to  make  such  rules,  orders  and  regulations 
for  carrying  this  Law  into  effect,  and  also  touching  the  manner  and  form  of  pro- 
ceeding as  it  shall  consider  advisable. 

174.  In  all  cases  in  which,  in  accordance  with  the  provisions  of  this  Law,  the 
co-operation  or  decision  of  the  High  Court  shall  be  deemed  to  be  necessary,  such 
co-operation  or  decision  may  be  given  by  a  Judge  in  Chambers.  From  every  such 
decision  given  by  any  Judge  in  Chambers  as  hereinabove  set  forth,  there  shall  be 
an  appeal  to  the  full  High  Court. 

175.  The  Master  of  the  High  Court  shall,  at  the  cost  of  the  State,  publish 
every  three  months  in  the  Staatscourant:  a)  An  alphabetical  Ust,  giving  the  name 
and  place  of  residence  of  every  unrehabilitated  insolvent,  the  account  and  plan 
of  distribution  of  whose  estate  has  not  yet  been  confirmed,  also  the  date  at  which 
the  order  for  the  sequestration  of  the  estate  was  granted;  b)  An  alphabetical  list, 
giving  the  name  and  place  of  residence  of  every  unrehabOitated  insolvent,  the  account 
and  plan  of  distribution  of  whose  estate  shall  have  been  confirmed,  together  with 
the  date  of  such  confirmation. 
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176.  The  Master  of  the  High  Court  shall  enter  of  record  and  have  the  custody 
of  all  documents  relating  to  every  registered  estate. 

The  insolvent  or  any  creditor  who  has  proved  his  debt  shall  at  all  reasonable 
times  have  inspection  of  the  documents  and  be  permitted  to  take  extracts  or  copies 
therefrom.  Extracts  of  such  proceedings  signed  by  the  Master  shall  be  received  as 
evidence  in  all  Courts  of  Justice  within  this  Republic. 

177.  The  Landdrosts  in  their  respective  districts,  the  Special  Landdrosts  in 
the  public  diggings,  and  the  Resident  Justices  of  the  Peace,  shall  give  their  aid  in 
the  administration  of  this  Law,  and  to  that  end  do  whatever  may  be  required  of  them 
by  any  rule  or  order  of  the  High  Court  granted  or  made  under  the  provisions  of 
this  Law. 

178.  The  High  Sheriff  and  his  Deputy  Sheriffs,  as  also  the  Messengers  of  the 
Landdrosts'  Courts,  being  thereunto  required  by  the  Master  of  the  High  Court, 
shall  perform  aU  such  duties  as  may  be  required  of  them  within  their  respective 
districts  under  the  provisions  of  this  Law. 

And  they  shall  receive  such  remuneration  for  their  services  out  of  the  assets 
of  the  insolvent  estate  as  shall  be  fixed  by  the  High  Court. 

Tr.  13  of  1895,  §§  173—178.  Cape  6  of  1843,  §§  132,  133,  135,  137,  138  and  22  of  1887,  §  1. 

Meaning  of  word  "estate".  180.  The  word  "estate"  in  this  Law  shall,  within 
the  meaning  of  this  Law,  comprise  aU  present  and  future  property,  whether  movable 
or  immovable,  personal  or  real,  and  all  rights  of  whatsoever  description  to  such 
property,  wherever  they  may  be  found  to  exist,  belonging  to  or  due  to  the  insolvent 
at  the  time  of  the  granting  of  the  order  of  sequestration,  or  which  shall  subsequently 
at  any  time  before  rehabilitation  be  acquired  by  or  become  due  to  such  insolvent, 
(Save  and  except  such  as  are  under  Sections  28  and  32  referred  to). 


YI.  Commercial  Laws  of  the  Bechuanaland  Protecto- 
rate, Bastttoland,  Swaziland  and  Southern  Rhodesia. 


The  poUtical  history  of  these  countries  has  been  already  touched  upon  in  the 
Introduction  (supra  pp.  4,  7).  It  remains  to  indicate  shortly  the  character  of  their 
government,  and  Commercial  Law,  so  far  as  the  latter  exists. 


1.  The  Bechuanaland  Protectorate. 


Constitution.  Legislative  powers  are  vested  in  the  High  Commissioner  by 
Order  in  Council,  dated  9  May  1891,  made  under  the  Foreign  Jurisdiction  Act  (Imp.) 
1890.  Justice  is  administered  by  Resident  Magistrates  and  Assistant  Commis- 
sioners. An  appeal  Ues  to  the  Resident  Commissioner  and  from  him  to  the  King 
in  Council  (High  Commissioner's  Procl.  of  10  June  1891  as  amended  by  Procl.  2, 
11  Feb.,  1896). 

Commercial  Law.  Cape  Law  obtains,  so  far  as  not  inapplicable,  to  the  exclusion 
of  statutes  subsequent  to  10  June  1891.    (Procl.  36  of  1909.) 

By  Procl.  of  19  Nov.  1891  "The  law  of  the  Colony  of  the  Cape  of  Good  Hope 
relative  to  insolvency,  and  concerning  the  estates  of  minors,  lunatics,  deceased  or 
absent  persons,  including  the  law  with  regard  to  the  appointment  of  tutors  or 
curators  shall  mutatis  mutandis  be  observed  throughout  the  Bechuanaland  Protecto- 
rate (including  the  Tati  district),  and  the  Resident  Commissioner  of  Bechuanaland 
in  applying  the  said  law  shall  have  like  jurisdiction  to  that  which  is  by  law  vested 
in  the  Supreme  Court  of  the  said  Colony,  or  any  judge  of  the  said  Court." 
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The  Cape  Colony  Bills  of  Exchange  Act  No.  19  of  1893  (vide  supra  p.  94)  is 
applied  to  the  Bechuanaland  Protectorate  by  High  Commissioner's  Procl.  No.  53, 
8  Sept.,  1910. 

Bibliography. 
Orders  in  Coimcil  and  High  Commissioner's  Proclamations  etc.  edited  by  Barry  May. 
African  Book  Co.    Grahamstown.    High  Commissioner's  Gazette,  pubhshed  weekly.    Pretoria. 


2.  Basutoland. 


Constitution.  Legislative  powers  are  vested  in  the  High  Commissioner  by  Order 
in  Council  of  2  Feb.  1884.  Judicial  functions  are  exercised  by  the  Resident  Com- 
missioner and  by  Assistant  Commissioners  subject  to  an  appeal  to  the  Resident 
Commissioner  and  from  him  to  the  King  in  Council.  The  Resident  Commissioner 
may  in  his  discretion  associate  with  himself  one  or  more  European  Officers  in  a 
combined  Court  for  the  trial  of  any  civil  or  criminal  cause.  (Procl.  No.  2b,  29 
May,  1884;  Procl.  No.  lb,  1  Nov.,  1889;  Order  in  CouncU  of  13  Oct.  1910). 

Commercial  Law.  Cape  Law  obtains,  as  nearly  as  the  circumstances  of  the 
country  wiU  permit,  to  the  exclusion  of  statutes  subsequent  to  29  May  1884.  (Procl. 
No.  2b  of  1884).  By  High  Commissioner's  Procl.  No.  43  of  1908  the  Cape  Insolvency 
Act  No.  6  of  1843  is  supplemented  and  amended;  and  the  Insolvents'  Rehabihtation 
Act  1859  and  the  Rules  of  Court  having  reference  thereto  and  confirmed  by  the 
Act  No.  15  of  1867  are  repealed  as  regards  their  operation  in  Basutoland;  and  sec.  117 
of  the  said  Ordinance  is  re-enacted  with  modifications.  With  this  exception  there 
seems  to  have  been  no  legislation  on  Commercial  Law  subsequent  to  1884. 

Bibliography. 

High  Commissioner's  Proclamations  and  Notices  to  June  30,  1909.  Argus  Publishing  Co. 
Capetown.    High  Commissioner's  Gazette. 


3.  Swaziland. 


Constitution.  By  the  Swaziland  Order  in  Council  of  1903  legislative  powers 
were  vested  in  the  Governor  of  the  Transvaal  Colony;  by  the  Swaziland  Order  in 
Council  of  1906  they  are  transferred  to  the  High  Commissioner. 

Judicial  System.  There  is  a  special  Court  of  Swaziland  consisting  of  an  Ad- 
vocate of  the  Supreme  Court  of  the  Transvaal,  appointed  by  the  High  Commissioner 
to  be  President,  and  any  two  Assistant  Commissioners  nominated  in  writing  by  the 
Resident  Commissioner.  Its  civil  jurisdiction  extends  to  all  actions  in  which  either 
party  is  a  European  and  the  value  of  the  property  in  dispute  exceeds  £  1000,  also 
to  actions  transferred  from  the  Court  of  the  Resident  Commissioner. 

The  Resident  Commissioner  exercises  a  general  civil  jurisdiction  except  in 
cases  assigned  to  the  special  Court  as  above.  (High  Commissioner's  Swaziland 
Administration  Procl.,  22  Feb.,  1907.)  The  Assistant  Commissioners  have  a  civil 
jurisdiction  similar  to  that  exercised  by  Resident  Magistrates  in  the  Trans- 
vaal   (ibid.). 

An  appeal  Hes  from  the  Assistant  Commissioners  to  the  Resident  Commissioner ; 
from  the  Resident  Commissioner  and  from  the  Special  Court  to  the  Privy  Council 
(Orders  in  CouncH  of  13  Oct.  1910,  and  4  March  1911). 

Commercial  Law.  By  the  Swaziland  Administration  Proclamation,  15  Oct. 
1904,  sec.  1.  the  laws  in  force  in  the  Transvaal  at  that  date  and  the  statutory  regu- 
lations thereunder  were  put  into  force  in  Swaziland,  mutatis  mutandis,  and  so  far 
as  they  were  applicable.  This  sec.  is  repealed  by  the  Swaziland  Administration  Pro- 
clamation of  22  February  1907  which  provides  (sec.  2): 
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"The  Roman-Dutch  Common  Law  save  in  so  far  as  the  same  has  been  hereto- 
fore  or  may  from  time  to  time  hereafter  be  modified  by  statute,  shall  be  law  in 
Swaziland,  and  all  statute  law  which  is  in  force  in  Swaziland  immediately  prior 
to  the  date  of  the  taking  effect  of  this  Proclamation  save  in  so  far  as  the  same  is 
hereby  amended  or  altered  or  is  inconsistent  herewith  or  may  hereafter  be  amended 
or  altered  shall  be  the  Statute  Law  of  Swaziland." 

Procl.  No.  11  of  1905  applies  the  Transvaal  Lisolvency  Law  Amendment  Or- 
dinance No.  5,  of  1905.  See  also  Swaziland  Administration  Proclamation  1907  sec.  23. 

Bibliography. 
Swaziland  Orders  in  Council,  Proclamations  and  Principal  Government  Notices  from  June 
1903  to  1908.    Edited  by  the  Government  Secretary.     Pretoria.    1908.    High  Commissioner's 
Gazette. 


4.  Southern  Rhodesia. 


Constitution.  The  Legislative  Council  consists  of  the  Administrator,  the  Resi- 
dent Commissioner,  five  nominees  of  the  British  South  Africa  Company  approved 
by  a  Secretary  of  State,  and  seven  members  elected  by  the  registered  voters.  Ordi- 
nances take  effect  when  assented  to  by  the  High  Commissioner.  Southern  Rhodesia 
Orders  in  Council,  1898,  1903  and  1911).  Legislative  powers  are  also  exercised  by 
Order  in  Council  under  the  Foreign  Jurisdiction  Act  1890,  and  by  Proclamation 
of  the  High  Commissioner  under  Orders  in  Council  of  1891  &  1898. 

Judicial  System.  There  is  a  Court  High  with  Civil  and  Criminal  Jurisdiction. 
Appeals  He  to  the  Appellate  Division  of  the  Supreme  Court  of  the  Union  of  South 
Africa  (South  Africa  Act  1909  sec.  103).  There  are  also  Magistrates'  Courts  from 
which  appeals  lie  to  the  High  Court  of  Southern  Rhodesia.  (Southern  Rhodesia 
Order  in  Council  1898,  sees.  49—78). 

Commercial  Law.  Cape  Law,  as  in  force  on  10  June  1891,  appUes,  so  far  as  not 
inappHcable  and  so  far  as  it  has  not  been  altered  by  the  local  legislature.  The  changes 
in  the  law  subsequent  to  this  date  are  not  very  numerous.  The  Company  Law  is 
contained  in  the  Companies  Ordinance,  No.  2  of  1895  (vide  supra.  The  Laws  of 
the  Union  of  South  Africa,  Companies),  as  amended  by  Act  No.  11  of  1907,  and  Act 
No.  11  of  1910.  The  former  of  these  re-enacts  the  Imperial  Act  61  &  62  Vic.  c.  26 
(1898)  and  s.  88  of  the  ConsoHdating  Act  of  1908  (8  Ed.  VII  c.  69).  The  Law  of 
BiUs  of  Exchange  etc.  (vide  supra.  The  Laws  of  the  Union  of  South  Africa.  Bills 
of  Exchange)  is  contained  in  Government  Regulations  No.  23  of  1895.  Act  No.  4 
of  1907  re-enacts  the  Imperial  Bills  of  Exchange  Act,  1906. 
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above,  pp.  11 — 18. 


British  East  and  Central  Africa. 


I.  Sudan. 
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Codes  and  Collections  of  Ordinances. 

Sudan  penal  code,  and  the  ordinances,  rules,  etc.,  constituting  and  regulating  the  proce- 
dure of  the  civil,  criminal,  and  Mohammedan  law  courts  of  the  Sudan.     Khartoum.     1908. 
Ordinances  promulgated  by  the  governor-general  of  the  Sudan.     Khartoum. 
Sudan,  Government  gazette.     Khartoum. 


Introduction.^) 


The  Anglo -Egyptian  Sudan  extends  southwards  from  the  frontier  of  Egypt 
to  Uganda  and  the  Belgian  Congo  (approximately  N.  lat.  5"),  and  stretches  from 
the  Red  Sea  to  the  confines  of  Wadai  in  Central  Africa.  Massawa,  which  was  for- 
merly Egyptian,  now  belongs  to  Italy,  Harrar  now  belongs  to  Abyssinia,  and 
Zeila  and  Berbera  form  part  of  British  SomaUland.  The  Enclave  of  Lado,  under 
the  Agreement  signed  at  Brussels  on  12th  May,  1906,  reverted  to  the  Sudan  six 
months  after  the  death  of  Leopold  11.,  King  of  the  Belgians  2). 

History  and  government.^) 

The  history  of  the  Sudan  under  the  joint  dominion  of  England  and  Egypt 
dates  from  the  overthrow  of  the  government  estabhshed  in  1882  by  the  revolt  of 
the  Mahdi.  The  Anglo-Egyptian  army  commenced  operations  for  the  recovery 
of  the  territory  in  1896,  and  the  campaign  ended  with  the  engagement  near  Gedid, 
in  November,  1899. 

Under  the  terms  of  the  convention  between  Great  Britain  and  Egypt,  signed 
at  Cairo,  19th  January,  1899,  the  administration  of  the  territory  is  vested  in  a 
Governor- General,  appointed  by  the  Egyptian  Government,  with  the  assent  of 
Great  Britain.  The  British  and  Egyptian  flags  are  to  be  used  together,  and  the 
Governor-General  is  invested  with  the  power  to  make  laws,  orders,  and  regulations 
for  the  good  government  of  the  territory*). 

Law  in  force. 

In  questions  regarding  succession,  inheritance,  wills,  legacies,  gifts,  marriage, 
divorce,  family  relations,  and  the  constitution  of  wakfs  the  Courts  apply  any  custom 
applicable  to  the  parties  concerned,  provided  it  be  not  contrary  to  justice,  equitj', 
or  good  conscience,  or  to  any  local  Ordinance  or  other  enactment.  Where  the  par- 
ties are  Mohammedans,   and  questions  of  wakfs,  inheritance,   or  family  law  are 


1)  The  writer  desires  to  express  his  thanks  to  E.  Bonham  Carter,  Esq.,  C.  M.G.,  Legal 
Secretary  of  the  Sudan,  and  to  R.  H.  Dun,  Esq.,  Advocate  General,  for  copies  of  the  Sudan 
Codes  and  Ordinances,  and  for  other  valuable  information  regarding  the  legal  system  of  the 
Sudan.  —  2)  Statesman's  Year-book,  1910,  pp.  1304,  1305.  See  Ord.  No.  1  of  1911,  extending 
to  the  Lado  Enclave  the  law  in  force  in  the  Province  of  Mongalla.  —  ^)  See  the  following 
works  on  the  history  of  the  Sudan :  Budge,  The  Egyptian  Sudan,  its  history  and  monuments; 
Schoenfeld,  Erythrda  und  der  dgyptische  Sudan;  Traill,  England,  Egypt,  and  the  Sudan;  Journals 
of  Major-Oeneral  Gordon  at  Khartoum;  and  the  histories  of  Egypt.  —  *)  Statesman's  Year- 
hook,  1910,  p.  1303;  Agreement  of  19th  January,  1899,  §§3,  4. 
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involved,  the  Mohammedan  law  as  modified  by  local  enactments  is  applied^).  In 
all  other  cases  the  CJourt  in  determining  cases  is  guided  by  its  own  notions  of  justice, 
equity,  and  good  conscience 2).  There  is  a  tendency  to  adopt  the  English  law 
merchant,  although  the  Egyptian  merchants  foUow,  to  a  limited  extent,  the 
Egyptian  law^).  Where  there  is  a  conflict  of  principle  between  English  and 
Egyptian  law  the  Courts  frequently  refer  to  the  Egyptian  Codes  and  ELhedivial 
decrees  as  a  guide  to  what  is  justice,  equity,  and  good  conscience.  The  Moham- 
medan Courts  are  required  to  foUow  the  Ahwal  Shaksia,  and  the  two  books  of  Kadri 
Pasha  on  Real  Statute  and  wakfs*).  Egyptian  laws,  decrees,  and  other  enactments, 
made  after  19th  January  1899,  do  not  apply  in  the  Sudan,  unless  adopted  by  the 
local  authorities^).  By  Proclamation  of  29th  May,  1909^),  the  principles  of  the 
Egyptian  Native  Commercial  Code  as  regards  bankruptcy  were  adopted,  together 
with  those  of  the  Concordat  preventif  followed  by  the  Egyptian  Mixed  Tribunals. 

Courts  and  procedure. 

The  judicial  system  comprises,  in  addition  to  the  criminal  courts,  the  foUowiag 
courts  exercising  civil  jurisdiction:  The  Court  of  the  Judicial  Commissioner,  Courts 
of  Magistrates  of  the  First  Class,  Courts  of  Magistrates  of  the  Second  Class,  and 
Courts  of  Magistrates  of  the  Third  Class  ^).  A  Mamur  is  ex  officio  a  Magistrate  of 
the  Third  Class,  an  Inspector  is  a  Magistrate  of  the  Second  Class,  and  a  Mudir  is 
a  Magistrate  of  the  First  Class^).  A  Court  of  a  Magistrate  of  the  First  Class  has 
original  jurisdiction  without  limit  as  regards  the  value.  A  Court  of  a  Magistrate 
of  the  Second  Class  has  origiaal  jurisdiction  where  the  amount  does  not  exceed 
£  (E.)  200.  Courts  of  a  Magistrate  of  the  Third  Class  have  original  jurisdiction 
where  the  amount  does  not  exceed  P.  T.  250').  These  Courts  have  no  jurisdiction  in 
suits  between  Mohammedans,  except  with  the  consent  of  aU  the  parties,  where  any 
question  regarding  succession,  inheritance,  wUls,  legacies,  gifts,  marriage,  divorce, 
family  relations,  or  the  constitution  of  wakfs  is  involved  i**).  A  decree  or  order 
made  in  an  original  suit  where  the  value  does  not  exceed  £  (E.)  30,  by  a  Magi- 
strate of  the  First  or  Second  Class,  other  than  the  Mudir,  is  final,  unless  the  Magi- 
strate hearing  the  case  or  the  Mudir  grant  leave  to  appeal.  From  every  other  decree 
or  order  from  a  Magistrate  other  than  the  Mudir  an  appeal  Ues  to  the  Mudirii).  A 
decree  or  order  made  in  the  exercise  of  original  or  appellate  jurisdiction  in  a  suit 
not  exceeding  £  (E.)  100  by  a  Mudir  is  final  unless  the  Mudir  or  the  Judicial  Com- 
missioner grants  leave  to  appeal.  In  other  cases  the  decision  of  the  Mudir  is  sub- 
ject to  an  appeal  to  the  Court  of  the  Judicial  Commissioner  i^). 

Six  Civil  Judges  have  been  appointed  who  are  members  of  the  Enghsh  or 
Scotch  bars.  Their  position  is  defined  by  the  Civil  Judges  Ordinance,  1901.  The 
Senior  Civil  Judge  exercises  the  functions  of  Judicial  Commissioner  under  the 
Civil  Justice  Ordinance,  1900.  At  Khartoum  Civil  Judges  hear  all  cases  in  the 
Courts  of  Magistrates  of  the  First  and  Second  Class,  except  those  in  which  the 
claim  is  £  (E.)  10  or  less,  and  at  Port  Sudan  a  Civil  Judge  hears  all  cases  not 
within  the  jurisdiction  of  a  Third  Class  Magistrate. 

The  Mohammedan  Law  Courts  comprise  a  High  Court,  Mudiria  and  Muhafza 
Courts,  and  District  Courts i^).  The  High  Court  consists  of  the  Grand  Kadi,  who 
acts  as  President,  the  Mufti  of  the  Sudan,  and  one  or  more  other  members  i*).  The 
Mudiria  and  Muhafza  Courts  and  the  District  Courts  each  consist  of  a  single  Kadi^^). 
The  Mohammedan  Law  Courts  have  jurisdiction  in  cases  involving:  1.  Any  question 
regarding  marriage,  divorce,  guardianship  of  minors  or  family  relationship,  pro- 
vided that  the  marriage  to  which  the  question  related  was  concluded  in  accordance 
with  Mohammedan  law,  or  the  parties  are  aU  Mohammedans;  2.  Any  question 
regarding  wakf,  gift,  succession,  will,  interdiction,  or  guardianship  of  an  interdicted 
or  lost  person,  provided  that  the  endower,  donor,  or  the  deceased,  or  the  interdicted 
or  lost  person,  is  a  Mohammedan;  3.  Any  question  other  than  those  just  mentioned, 
provided  that  aU  the  parties,  whether  being  Mohammedans  or  not,  make  a  formal 

1)  Ord.  No.  2  of  1900,  §  3,  reprinted  in  fuU,  infra.  —  2)  Ibid.  §  4.  —  ^)  Meyer,  WelPwechselr 
recht.  Vol.  I,,  pp.  9,  18.  —  *)  Mohammedan  Law  Courts  Organzation  Regulations,  §  49,  re- 
printed in  fuU,  infra.  —  6)  Agreement  of  19th  January,  1899,  §  5.  —  «)  Sudan  Gazette,  No.  154, 
reprinted  in  full  infra.  —  ')  Ord.  No.  2  of  1900,  §  5.  —  8)  Ibid.  §  6.  —  ')  Ibid.  §  11,  — 
i»)  Ibid.  §  13.  —  11)  Ibid.  §  101.  — 12)  Ibid.  §  103.  —  18)  Ord.  No.  1  of  1902,  §  2.  The  organi- 
zation of  the  Mohammedan  Law  Courts  is  further  regulated  by  Regulations  published  in  the 
Srtdan  Gazette,  No.  35.  —  i*)  Ibid.  §  3.  —  16)  Ibid.  §§  4,  5. 
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demand,  signed  by  them,  asking  the  Comi;  to  entertain  the  question,  and  stating 
that  they  agree  to  be  bound  by  the  ruhng  of  Mohammedan  law^).  Questions  of 
conflict  of  jurisdiction  between  the  Civil  and  Mohammedan  Courts  are  decided 
by  a  Council  consistuig  of  the  Legal  Secretary  of  the  Sudan,  or  an  official  acting 
for  him,  the  Grand  Kadi,  or  an  official  of  the  Mohammedan  Court  appointed  by  him, 
and  the  Judicial  Commissioner  or  a  Magistrate  of  the  Civil  Court  appointed  by  him  2). 


Statutes." 


Application  oJ  Law. 
a)  No.  2  of  1900.    The  Sudan  Civil  Justice  Ordinance. 


Customary  law  and  Mohammedan  law.  3.  (2.)  Where  in  any  suit  or  other  pro- 
ceeding in  a  Civil  Court  any  question  arises  regarding  successions,  inheritance, 
wiUs,  legacies,  gifts,  marriage,  divorce,  family  relations,  or  the  constitution  of  wakfs, 
the  rule  of  decision  shall  be:  a)  Any  custom  apphcalDle  to  the  jjarties  concerned, 
which  is  not  contrary  to  justice,  equity  or  good  conscience,  and  has  not  been  by 
this  or  any  other  enactment  altered  or  abohshed,  and  has  not  been  declared  void 
by  competent  authority;  b)  The  Mohammedan  law,  in  cases  where  the  parties  are 
Mohammedans,  except  ui  so  far  as  that  law  has  been  modified  by  any  such  custom 
as  is  above  referred  to. 

Positive  enactment,  justice,  equity,  and  good  conscience.  4.  In  cases  not  pro- 
vided for  by  section  3  or  by  any  other  law  for  the  time  being  in  force  the  Court 
shall  act  according  to  justice,  equity,  and  good  conscience. 

See  section  on  Law  in  force,  supra. 


b)  The  Sudan  Mohammedan  Law  Courts  Organization   Regulations.*) 

Law  to  be  administered.  49.  The  decisions  of  the  Courts  shall  be  in  accord- 
ance with  the  book  on  Personal  Statute  (Ahwal  Shaksia),  the  two  books  of  Kadri 
Pasha  on  Real  Statute  and  Wakfs,  and  by  circulars  issued  by  the  Grand  Kadi 
as  a  guide  to  Sharia  Judges. 

The  Courts  here  referred  to  are  the  Mohammedan  Courts.  These  Courts  have  jurisdiction 
in  questions  regarding  marriage,  divorce,  guardianship  of  minors  or  family  relationship,  pro- 
vided that  the  marriage  to  which  the  question  related  was  concluded  in  accordance  with 
Mohammedan  law,  or  the  parties  are  all  Mohammedans,  and  in  questions  regarding  wakf, 
gift,  succession,  wills,  interdiction  or  guardianship  of  an  interdicted  or  lost  person,  provided 
that  the  endower,  donor,  or  the  deceased,  or  the  interdicted  or  lost  person  is  a  Mohammedan, 
and  also  in  any  question  other  than  those  just  mentioned,  provided  that  all  the  parties, 
whether  being  Mohammedans  or  not,  make  formal  demand  in  writing  asking  the  Court  to 
assume  jurisdiction,  and  agreeing  to  be  bound  by  the  ruling  of  Mohammedan  law.  —  Ord. 
No.  1  of  1902,  §  6. 


Bills  of  Exchange. 
The  Court  Protest,  Registration,  and  Administration  of  Oaths  Rules,  1909 

(29th  June,  1909). 

Prdiminari/. 

Short  title.  1.  These  Rules  may  be  cited  as  The  Court  Protest,  Registration  and 
Administration  of  Oaths  Mules,  1909. 

Not  to  affect  Deeds  Registration  Ordinance,  1907.  2.  Nothing  in  these  rules  shall 
affect  any  powers  given  or  proceedings  taken  under  the  Deeds  Registration  Ordinance 
1907. 


1)  Ibid.  §  6.  —  2)  Ibid.  §  7.  —  3)  As  in  force  1st  January,   1912.  —  *)  Issued  under  Ord. 
No.  1  of  1902,   §  8,  and  published  in  the  Sudan  Gazette,  No.  35. 
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Appointment  of  clerk  to  protest  bills.  4.  The  magistrate  of  any  court  qualified 
to  exercise  the  said  powers  may  with  the  consent  of  the  Judicial  Commissioner, 
from  time  to  time  appoint  a  clerk  to  carry  out  and  register  the  protest  of  bills  of 
exchange. 

DeGnitions.  5.  Hereinafter  the  words  "magistrate"  and  "court"  shall  mean 
respectively,  magistrate  and  court  qualified  to  exercise  the  said  powers,  and  the  word 
"clerk"  shall  mean  a  clerk  appointed  under  Rule  4. 

Protests  of  bills  of  exchange. 

The  ofOce  and  time  at  which  a  bill  of  exchange  should  be  produced  for  protesting. 
6.  Any  holder  wishing  to  have  a  bill  of  exchange  protested  for  non-acceptance  or 
non-payment  may  produce  the  bill  at  the  office  of  the  Court  in  any  district  where 
the  drawee  has  a  dwelling  place  or  place  of  business  or  where  the  bill  is  payable,  as 
soon  as  possible  after  maturity ;  but  the  magistrate  or  clerk  shall  not  refuse  to  pro- 
test the  bill  either  for  delay  in  presentment  or  for  irregularity. 

Holder  to  pay  fees  shewn  in  Schedule  I  and  all  expenses.  7.  The  holder  shall 
pay  the  fee  or  fees  laid  down  in  Schedule  I.  hereof,  together  with  all  expenses  incur- 
red by  the  magistrate  or  clerk  or  person  appointed  under  Rule  15  in  making  proper 
presentment  of  the  bill.  The  reference  number  of  the  receivable  order  under  which 
such  fees  or  expenses  are  paid  shall  be  entered  upon  the  instrument  of  protest  and 
in  the  register  of  the  protest  of  bills. 

Bills  to  be  presented  and  protested  within  24  hours  exclusive  of  legal  holidays. 
8.  It  shall  then  be  the  duty  of  the  magistrate  or  clerk  within  24  hours  exclusive  of 
any  legal  hoUday  or  part  of  such  holiday  to  present  the  bill  for  acceptance  or  payment, 
as  the  case  may  be,  and  make  the  protest. 

Protest  to  be  after  non-acceptance  or  non-payment  only.  Place  at  which  such 
protest  must  be  made.  9.  Protest  shall  only  be  made  in  consequence  of  a  refusal 
of  acceptance  or  payment.  This  shall  be  certified  in  the  case  of  a  protest  for  non- 
acceptance  at  the  dweUing  place  or  place  of  business  of  the  drawee.  The  protest 
for  non-payment  shall  be  made  at  the  dweUing  place  or  place  of  business  of :  1.  the 
drawee;  2.  the  person  whose  house  is  named  by  the  drawer  or  drawee  as  the  place  of 
payment;  3.  the  accepter  for  honour,  if  any,  and  4.  persons  charged  with  the  duty  of 
payment.  This  may  be  done  by  one  and  the  same  instrument. 

Presentment  at  reasonable  hour.  10.  The  presentment  shall  be  made  at  a  reas- 
onable hour  on  a  business  day. 

Procedure  if  dwelling  place  or  place  of  business  of  person  against  whom  protest 
is  applied  for  is  known.  11.  If  the  drawee  or  the  persons  described  in  Rule  9  are 
present,  the  magistrate  or  clerk  shall  exhibit  the  actual  biU  and  demand  acceptance 
or  payment  as  the  case  may  be.  If  acceptance  or  payment  is  refused  the  magistrate 
or  clerk  shall  make  a  note  of  the  reasons  given.  If  the  drawee  or  the  persons  des- 
cribed in  Rule  9  are  not  found  at  the  dweUmg  place  or  place  of  business,  the  magis- 
trate or  clerk  shall  use  ordinary  diUgence  to  find  them.  If  the  house  is  shut  up  and 
nobody  is  in  charge  he  need  take  no  further  steps;  but  if  an  employee  or  servant 
or  relation  be  found  he  shall  make  inquiries  and  take  reasonable  steps  to  inform 
the  drawee  or  said  persons  of  his  demand.  If  after  reasonable  dUigence  he  can  not 
find  the  drawee  on  the  said  persons  at  the  dweUing  place  or  place  of  business,  the  bill 
shall  be  treated  as  dishonoured. 

Procedure  if  dwelling  place  or  place  of  business  of  person  against  whom  protest 
is  applied  for  is  unknown.  12.  If  the  dweUing  place  or  place  of  business  is  not  known 
and  no  place  of  payment  is  named  on  the  biU,  presentment  shaU  be  made  to  the 
drawee  or  person  described  in  Rule  9  wherever  he  or  they  can  be  f oimd  or  at  his  or 
their  last  known  dweUing  place  or  place  of  business;  and  if  the  drawee  or  the  said 
persons  can  not  be  found  and  no  dweUing  place  nor  place  of  business  of  his  or  theirs 
is  known  the  bUl  shaU  be  treated  as  dishonoured  and  a  copy  of  the  instrument  of 
protest  shaU  be  sent  to  the  Governor  of  the  Province  in  which  the  protest  is 
made. 

If  person  against  whom  protest  is  applied  for  is  absent  or  refuses  acceptance,  etc., 
bill  to  be  protested.  13.  If  the  drawee  or  persons  described  in  Rule  9  can  not  be  found 
under  the  circumstances  described  in  the  preceding  rules  or  refuse  acceptance  or 
payment  as  the  case  may  be  or  offer  only  a  qualified  acceptance  or  payment  the 
magistrate  or  clerk  shall  protest  the  bUl  against  him  or  them  under  his  hand  and  the 
seal  of  the  Court. 
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Contents  of  instrument  of  protest.  14.  The  instrument  of  protest  shall  contain 
a  literal  transcript  of  the  bill  of  exchange,  of  the  acceptance,  of  the  indorsements, 
and  of  the  directions  which  may  be  thereon,  and  a  summons  to  pay  the  amount  of 
the  biUw  It  shall  set  forth  the  presence  or  absence  of  the  party  Hable,  the  groimds 
of  refusal  to  pay,  the  inabihty  or  refusal  to  sign,  the  declaration  of  protest  by  the 
magistrate  or  clerk  and  the  seal  of  the  Court.  Forms  of  the  instrument  of  protest 
are  set  forth  in  Schedule  11.  hereof. 

When  place  of  presentment  is  distant  Magistrate  may  appoint  some  person  to 
make  presentment  and  protest  in  presence  of  two  witnesses.  15.  If  the  place  at 
which  presentment  should  be  made  is  distant  from  the  Court  and  presentment  cannot 
be  made  by  the  magistrate  or  clerk  without  inconvenience  and  expense,  the  magis- 
trate may  appoint  some  person  to  make  the  presentment  and  protest  in  the  pre- 
sence of  two  witnesses.  The  instrument  of  protest  shall  state  the  appointment  of 
the  said  person  and  the  presence  of  the  two  witnesses,  and  shall  be  sealed  by  the  two 
witnesses  as  well  as  by  the  person  appointed  to  make  the  protest. 

Instrument  of  protest  to  be  in  duplicate.  16.  The  instrument  of  protest  shall 
be  made  in  dupUcate,  one  copy  to  be  handed  to  the  applicant  or  holder,  the  other 
to  remain  in  Coiui;. 

Official  register  of  applications  for  protest.  17.  A  register  shall  be  kept  by  the 
magistrate  or  clerk.  Every  appUcation  for  protest  shall  be  entered  therein  under 
the  following  headings :  Number,  name  of  drawer,  name  of  indorsers,  name  of  drawee, 
amount  of  biU,  date  of  matimty,  apphcant  for  protest,  fees  paid,  date  and  place  of 
presentment,  brief  statement  of  reasons  for  non-acceptance  or  non-pajrment,  remarks. 

Above  Rules  to  apply  to  promissory  notes.  18.  The  above  Rules  shall  also  apply 
to  the  protest  of  promissory  notes  for  non-payment. 


Schedule  I. 

Scale  of  Fees. 

Part  A. 

For  protesting  bills  or  registering  protests  or  doing  any  of  the  acts  mentioned  in  Rules 

6  to  18  hereof  P.  T.  40. 

If  the  bill  has  to  be  presented  to  more  than  one  person,  then  for  every  such  additional  person 

P.  T.  15. 

Schedule  II?-) 
Form  L    Protest. 

a)  Protest  of  a  bill  on  non-acceptance. 

On  the  day  of  one  thousand  nine  hundred  and 

I  a  Magistrate  of  the  Class  under  the  Sudan  Civil  Justice  Ordinance, 

1900,  at  the  request  of  of  the  holder  did  exhibit  the  original  Bill  of 

Exchange  whereof  a  true  copy  is  on  the  other  side  written  unto  the  person  upon 

whom  the  same  is  drawn  (or  to  the  clerk  or  agent  of  the  person  upon  whom  the 

same  is  drawn,  (or  state  shortly  the  steps  taken  to  make  Tpresentmenit  of  the  hill)  and  demanded  accept- 
ance thereof  and  he  answered  (or  state  if  no  answer  was  obtained). 

Wherefore  1,  the  said  Magistrate,  at  the  request  aforesaid  did  and  do  hereby  protest  against 
the  drawer  of  the  said  biU  and  all  other  parties  thereto  and  all  others  concerned  for  all  exchange, 
Te-exchange,  and  all  costs,  damages,  and  interest  present  and  to  come  for  want  of  acceptance  of 
the  said  biU. 

Which  I  attest. 

(Signed) 

(Seal  of  Court) 

b)    Protest  of  a  bill  on  non-payment. 

On  the  day  of  one  thousand  nine  hundred  and  , 

I  a  Magistrate  of  the  Class  under  the  Sudan  Civil  Justice  Ordinance, 

1900,  at  the  request  of  of  the  holder  did  exhibit  the  original  Bill  of  Ex- 

change whereof  a  true  copy  is  on  the  other  side  written  unto  (or  to  the 

clerk  or  agent  of  )  the  person  upon  whom  the  same  is  drawn  (and  by  whom  the  same 

is  accepted,  (if  the  bill  have  been  accepted,  or  state  shortly  the  steps  taken  to  Tnake  presentment  of  the 
bill)  and  demanded  payment  thereof  and  he  answered  (or  state  if  no  answer  was 

obtained). 

Wherefore  I,  the  said  Magistrate,  at  the  request  aforesaid  did  and  do  hereby  protest  against 
the  drawer  of  the  said  bill  and  all  other  parties  thereto  and  all  others  concerned  for  all  exchange, 

1)  As  amended  by  Notice  of  29th  October,  1911,  published  in  the  Sudan  Gazette,  No.  205. 
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re-exohange,  and  all  costs,  damages,  and  interest  present  and  to  come  for  want  of  payment  of 
the  said  bill  {or  for  want  of  payment  of  the  sum  of  being  the  remaining  unpaid  part 

of  the  said  bill). 

Which  I  attest 


{Seal  of  Court) 

c)  Protest  of  a  promissory  note  for  non-paymemt. 

On  the  day  of  one  thousand  nine  hundred  and  , 

I  a  Magistrate  of  the  Class  under  the  Sudan  Civil  Justice  Ordinance, 

1900,  at  the  request  of  of  the  holder  did  exhibit  the  original  Promissory 

Note  whereof  a  true  copy  is  on  the  other  side  written  unto  {or  to  the 

clerk  or  agent  of  )  the  maker  of  the  said  Promissory  Note  {or  state  shortly  the  steps 

taken  to  make  presentment  of  the  promissory  note)  and  demanded  payment  thereof  and  he  answered 
{or  state  if  no  answer  was  obtained). 

Wherefore  I,  the  said  Magistrate,  at  the  request  aforesaid  did  and  do  hereby  protest  against 
the  payee  of  the  said  promissory  note  and  all  other  parties  thereto  and  all  others  concerned  for 
all  exchange,  re-exchange,  and  all  costs  damages  and  interest  present  and  to  come  for  want  of 
payment  of  the  said  promissory  note  {or  for  want  of  payment  of  the  sum  of  being 

the  remaining  unpaid  part  of  the  said  promissory  note). 

Which  I  attest  {Signed) 

{Seal  of  Court)  , 

d)  Protest  of  a  bill  for  non-acceptance  or  non-payment  when  the  drawee's  place  of  business  is 

shut  up  or  he  has  become  bankrupt  or  insolvent. 

On  the  day  of  one  thousand  nine  hundred  and  ,  I 

a  Magistrate  of  the  Class  under  the  Sudan  Civil  Justice  Ordinance  1900,  {or  a  clerk  of 

the  Khartoum  Civil  Court  acting  under  section  4  of  the  Court  Protest  Registration  and 
Administration  of  Oaths  Rules,  1909),  at  the  request  of  of  the  holder 

did  take  {or  exhibit)  the  original  bill  of  exchange  (whereof  a  true  copy  is  on  the  other  side 
written)  unto  the  house  {or  office)  of  A.  B.  the  person  upon  whom  the  said  bill  is  drawn, 
in  order  to  present  the  same,  and  to  demand  acceptance  {or  payment)  of  it,  and:  (a)  the 
door  was  found  fastened,  or  (b)  there  was  no  person  there  to  give  an  answer,  or  (c)  I  am 
informed  that  the  said  A.  B.  has  been  declared  bankrupt,  or  (d)  has  suspended  payment. 
{or  as  the  case  may  be). 

Wherefore  I  the  said  Magistrate  or  Clerk  at  the  request  aforesaid   did  and  do  hereby 
protest  against   the   drawer  of  the   said   bill  and   all  other  parties  thereto   and   aU  others 
concerned  for  all  exchanges,  re-exchange  and  all  costs,  damages,  and  interest,  present  and 
to  come,  for  want  of  payment  of  the  said  bill  {or  for  want  of  payment  of  the  sum  of 
being  the  remaining  unpaid  part  of  the  said  bill  ). 

Which  I  attest  (^.^^^j 

{Seal  of  Court) 

e)  Protest  of  a  bill  for  non-acceptance  or  non-payment   when  the  drawee  cannot  be  found  or 

when  there  is  no  such  person. 

On  the  day  of  one  thousand  nine  hundred  and  I 

a  Magistrate  of  the  Class  under  the  Sudan  Civil  Justice  Ordinance   1900,  {or  a  Clerk 

of  the  Khartoum  Civil  Court  acting  under  section  4  of  the  Court  Protest  Registration  and 
Administration  of  Oaths  Rules,  1909),  at  the  request  of  of  the  holder  did 

take  the  original  bill  of  exchange  whereof  a  true  copy  is  on  the  other  side  written  and  did 
make  and  cause  to  be  made  due  and  careful  inquiries  at  for  ,  the  person 

upon  whom  the  said  bill  purports  to  be  drawn,  in  order  to  have  demanded  acceptance  {or 
payment)  thereof,  but  was  unable  to  discover  him,  or  to  learn  any  tiding  of  him  or  his  residence. 

Wherefore  I,  the  said  Magistrate  or  Clerk  at  the  request  aforesaid,  did  and  do  by  these 
presents  protest  against  the  drawer  of  the  said  bill,  and  all  other  parties  thereto,  and  all 
others  concerned,  for  all  exchange,  re-exchange  and  all  costs,  damages,  and  interest,  present 
and  to  come,  for  want  of  acceptance  of  the  said  bill. 

Whi*  I  ^**^*  {Signed) 

{Seal  of  Court) 


Bankruptcy. 
Proclamation  (29th  May,  1909). 

In  the  administration  of  bankrupts'  estates  the  Courts  shall  follow  and  apply 
the  provisions  of  Chapter  III.  of  the  Commercial  Code  of  the  Egyptian  Native  Tri- 
bunals (relating  to  bankruptcy)  and  the  provisions  of  that  chapter  shall  have  force 


SOMALILAND:  INTRODUCTION.  151 

in  the  Sudan  as  if  the  same  were  fully  set  out  in  this  Proclamation,  subject  to  the 
following  provisions :  1 .  For  "Egypt"  and  "Egyptian"  when  those  words'  occur 
in  the  said  Code  shall  be  read  "the  Sudan"  and  Sudanese,"  and  for  words' desig- 
nating any  Egyptian  Court  or  office  or  official  shall  be  read  words  designating  the 
corresponding  Court,  office,  or  official  in  the  Sudan,  and  if  there  be  no  such  Court, 
office,  or  official,  then  the  Civil  Judge  or  any  Court,  office,  or  official  nominated  by 
him.  2.  No  judge  commissary  shall  be  appointed,  but  all  the  duties  and  powers  of 
the  judge  commissary  shall  be  performed  by  and  vested  in  the  Court  which  adjudicates 
on  the  bankruptcy.  3.  For  the  word  "syndic"  shall  be  substituted  "receiver." 
4.  The  proceedings  of  the  said  Code  as  to  any  act  or  proceeding  to^be  taken  or  done 
by  or  before  any  syndic,  official  magistrate,  or  Court  shall  be  apphed  with  such 
modifications  as  in  the  opinion  of  the  magistrate  or  Court  the  circumstances  may 
render  necessary,  and  in  particular  the  Court  or  magistrate  may  in  his  discretion 
omit  or  vary  the  formahties  laid  down  for  the  affixing  of  seals  and  the  taking  of 
the  inventory.  5.  If  the  debtor  appUes  to  the  Court  for  a  composition  before  the 
judgment  of  bankruptcy  has  been  passed,  and  the  Court  is  of  opinion  that  the  bank- 
rupt has  acted  in  good  faith  and  has  not  acted  recklessly,  the  Court  may  postpone 
passing  the  decree  of  bankruptcy,  and  the  appointment  of  a  receiver;  but  shall 
summon  a  meeting  of  creditors,  and  may  exercise  aU  the  powers  which  the  Court 
or  a  receiver  might  have  exercised,  if  a  decree  of  bankruptcy  had  been  passed.  And 
a  composition,  S  approved  by  a  meeting  of  creditors,  with  the  majority  provided 
by  the  said  code  and  ratified  by  the  Court,  shall  have  the  same  effect  as  a  composition 
approved  and  ratified  after  a  judgment  of  bankruptcy.  And  from  the  date  of  the 
petition  for  bankruptcy  or  from  such  other  date  as  the  Judge  may  fix,  all  suits 
relating  to  moveable  or  immoveable  property  and  all  processes  of  execution  against 
the  debtor  shall  be  stayed.  6.  The  Court  may  extend  the  time  fixed  by  the  said 
Code  for  any  act  or  proceeding  and  either  before  or  after  the  expiration  of  the 
term  fixed  by  the  Code. 


II.  Sotnaliland  Protectorate. 


Bibliography. 


Collections  of  Ordinances. 

Ordinances  and  regulations.    London,  1906 — 1910. 
Ordinances,  Irregular. 

Introduction. 


The  Somaliland  Protectorate  includes  the  territories  bounded  on  the  North 
by  the  Gulf  of  Aden,  on  the  East  and  South  by  the  territories  under  the  Pro- 
tectorate of  Italy  and  on  the  West  by  the  territories  of  the  Empire  of  Ethiopia 
and  the  French  Protectorate  of  Jebuti^). 

History  and  government.^) 

In  1884  a  protectorate  was  established  by  Great  Britain  over  the  tribes  on 
the  Somali  Coast,  extending  from  Lahadu,  half  way  between  Ras  Jibouti  and 
Zeyla,  to  the  49°  E.  long,  and  the  territory  administered  by  the  Government  of 
India.  The  limits  of  the  British  Protectorate  were  defined  by  arrangements  with 
Italy  in  1894  and  1907,  and  with  Abyssinia  in  1897.  The  government  of  the 
Protectorate  was  taken  over  by  the  Foreign  Office  in  1898,   and  on   1st  April, 

1)  Somaliland  Order  in  Council,  7th  October,  1899,  §  1.  Stat.  R.  &  O.  Rev.  1904,  Vol.  5, 
"Foreign  Jurisdiction,"  p.  173.  —  ^)  See  further  Pease,  Somaliland;  Peel,  Somaliland;  Jennings, 
With  the  Abyasinians  in  Somaliland. 
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1905,  transferred  to  the  Colonial  Office  i).     The  legislative  power  is  vested  in  the 
Commissioner  ^) . 

Law  in  force. 

The  law  in  force  consists  of  certain  Indian  Acts  expressly  adopted  by  the  So- 
maliland  Order  in  Council,  1899^),  in  so  far  as  applicable,  and,  where  inapplicable, 
of  the  common  and  statute  law  of  England,  and  of  local  ordinances  and  regu- 
lations. Where  natives  are  parties  regard  is  to  be  had  to  native  law,  so  far  as  it 
is  apphcable  and  is  not  repugnant  to  law,  justice,  and  moraUty*). 

Courts  and  procedure. 

The  Indian  Code  of  CivU  Procedure  and  the  Bombay  Civil  Courts  Act,  1869, 
are  among  the  Indian  Acts  made  applicable  to  the  Protectorate,  and  the  judicial 
administration  is  organized  in  conformity  therewith.  The  Protectorate  Court, 
held  before  the  Consul- General,  corresponds  to  the  Bombay  High  Court.  Under 
an  order  of  the  Secretary  of  State  5)  the  Consul  at  Zeyla  is  the  Judge  of  the  District 
Court  for  the  Zeyla  district,  and  the  Vice-Consul  at  Berbera  is  Judge  of  the  District 
Court  of  the  Berbera  District.  In  the  Berbera  District  Subordinate  Courts  are 
established  at  Bulbar  and  Berbera.  The  Bulbar  Subordinate  Court  has  jurisdic- 
tion where  the  amount  involved  does  not  exceed  rs.  500,  the  Berbera  Subordinate 
Court  where  the  amount  involved  does  not  exceed  rs.  50.  The  Protectorate  Court 
is  a  Court  of  Admiralty  under  the  Colonial  Courts  of  Admiralty  Act,  1890®). 

An  appeal  lies  to  the  Privy  Council  as  of  right  from  any  final  judgment  of  the 
Protectorate  Court  where  the  matter  in  dispute  on  the  appeal  amounts  to  or  is 
of  the  value  of  £500,  or  where  the  appeal  involves  directly  or  indirectly  some  claim 
or  question  to  or  respecting  property,  or  some  civil  right  amounting  to  or  of  the 
value  of  £500,  or  upwards,  and  at  the  discretion  of  the  Protectorate  Court  from 
any  other  judgment,  whether  final  or  interlocutory.  AppHcation  for  leave  to  appeal 
must  be  made  within  twenty-one  days  from  the  date  of  the  judgment  to  be  ap- 
pealed from.  Appellant  must  furnish  security  in  a  sum  not  exceeding  £500.  Exe- 
cution of  the  judgment  may  be  suspended,  the  appellant  furnishing  security''). 

Procedure  is  regulated  by  the  Indian  Code  of  Civil  Procedure,  and  the  limi- 
tation of  suits  by  the  Indian  Limitation  Act  8). 


Statutes.') 


Application  of  Law. 

a)  Order  in  Council.    The  Somaliland  Order  in  Council,  1899 
(7  th  October,  1899).'°) 

7.  a)  Subject  to  the  other  provisions  of  this  Order,  and  to  any  treaties  for  the 
time  being  in  force  relating  to  the  Protectorate,  Her  Majesty's  criminal  and  civil 
jurisdiction  in  the  Protectorate  shall,  so  far  as  circumstances  admit,  be  exercised 
on  the  principles  of,  and  in  conformity  with,  the  enactments  for  the  time  being 
apphcable  as  hereinafter  mentioned  of  the  Governor- General  of  India  in  Council, 
and  of  the  Governor  of  Bombay  in  Council,  and  according  to  the  course  of  proce- 
dure and  practice  observed  by,  and  before,  the  Coinrts  in  the  Presidency  of  Bombay 
beyond  the  hmits  of  the  ordinary  original  jurisdiction  of  the  High  Court  of  Judi- 
cature at  Bombay  according  to  their  respective  jurisdiction  and  authority,  and 
so  far  as  such  enactments,  procedure,  and  practice  are  inapphcable,  shall  be  exer- 

1)  Colonial  Office  List,  1910,  p.  321.  —  2)  Order  in  Council,  8th  January,  1906.  Stat. 
R.  &  O.  1906,  p.  222.  —  3)  Order  in  Council,  7th  October,  1899,  §§  7,  8,  reprinted  in  full,  infra. 
—  *)  Order  in  Council,  23rd  June,  1904,  §  12.  Stat.  R.  &  O.  1904,  p.  189,  reprinted  in  full, 
infra.  —  5)  26th  June,  1900.  —  «)  Order  in  Council,  7th  October,  1899,  §  24,  applying  53  &  64 
Vic.  c.  27,  §§  2  (2—4),  5,  6,  16  (3).  —  ')  Order  in  Council,  15th  February,  1909.  Stat.  R.  &  0. 
1909,  p.  346.  —  8)  Order  of  Secretary  of  State,  12th  May,  1900.  —  »)  As  in  force  19th  March, 
1912.  —  10)  Proclaimed,  16th  February.  1900. 
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cised  under,  and  in  accordance  with,  the  common  and  statute  law  of  England, 
b)  The  enactments  mentioned  in  the  Schedule  to  this  Order  are  hereby  made  appli- 
cable to  the  Protectorate  as  from  the  commencement  of  this  Order,  [c)  Is  repealed.] 
d)  Any  Act  of  the  Governor- General  of  India  in  Council,  or  of  the  Governor  of  Bom- 
bay in  CouncU,  whether  passed  before  or  after  the  commencement  of  this  Order, 
amending  or  substituted  for  any  Act  of  either  of  those  Legislatures  which  is  by 
or  under  this  Order  made  applicable  to  and  brought  into  operation  in  the  Pro- 
tectorate, shall,  subject  to  the  provisions  of  this  article,  also  apply  to  the  Protec- 
torate, e)  For  the  purpose  of  facilitating  the  appHcation  of  any  such  enactments 
as  before  mentioned:  1.  The  Court  may  construe  any  such  enactment,  with  such 
alteration  not  affecting  the  substance,  as  may  be  necessary  or  proper  to  adapt  the 
same  to  the  matter  before  the  Court.  2.  The  Secretary  of  State  may  by  order  direct 
by  what  authority  any  jurisdiction,  powers,  or  duties  incident  to  the  operation 
of  any  such  enactment,  and  for  the  exercise  or  performance  of  which  no  convenient 
provision  has  been  otherwise  made  shall  be  exercised  or  performed.  [3.  Is  repealed.] 
4.  Any  order  of  the  Secretary  of  State  made  in  pursuance  of  this  Article  shall  be 
published  in  the  Protectorate  and  in  India,  in  such  manner  as  he  directs,  and  shall 
have  effect  as  from  a  date  to  be  specified  in  the  order. 

8.  The  enactments  described  in  the  first  Schedule  to  The  Foreign  Jurisdiction 
Act,  1890,  shall  apply  to  the  Protectorate  as  if  it  were  a  British  Colony  or  possession, 
but  subject  to  the  provisions  of  this  Order  and  to  the  exceptions,  adaptations, 
and  modifications  following,  that  is  to  say:  1.  The  Consul- General  is  hereby  sub- 
stituted for  the  Governor  of  a  Colony  or  British  possession,  and  the  Protectorate 
Court  is  hereby  substituted  for  a  Superior  Court  or  Supreme  Court  and  for  a  Magis- 
trate or  Justice  of  the  Peace  of  a  Colony  or  British  possession.  2.  For  the  portions 
of  the  Merchant  Shipping  Acts,  1854^)  and  1867^),  referred  to  in  the  said  Schedule 
shall  be  substituted  Part  XIII.  of  The  Merchant  Shipping  Act,  1894^).  3.  In  sec- 
tion 51  of  The  Conveyancing  (Scotland)  Act,  1874^),  and  any  enactment  for  the 
time  being  in  force  amending  the  same,  the  Protectorate  Court  is  substituted  for 
a  Court  of  Probate  in  a  Colony.  4.  With  respect  to  The  Fugitive  Offenders  Act, 
1881^) :  a)  So  much  of  the  4th  and  5th  sections  of  the  said  Act  as  relates  to  sending 
a  report  of  the  issue  of  a  warrant,  together  with  the  information  or  a  copy  thereof, 
or  to  the  sending  of  a  certificate  of  committal  and  report  of  a  case,  or  to  the  inform- 
ation to  be  given  by  a  Magistrate  to  a  fugitive,  shaU  be  excepted,  and  in  heu  of 
such  information  the  person  acting  as  the  Magistrate  shall  inform  the  fugitive 
that  in  the  British  possession  or  Protectorate  to  which  he  may  be  conveyed  he  has 
the  right  to  apply  for  a  writ  of  habeas  corpus  or  other  hke  process ;  b)  So  much  of 
the  6th  section  of  the  said  Act  as  requires  the  expiration  of  fifteen  days  before  issue 
of  warrant,  shall  be  excepted;  o)  The  Consul- General  shall  not  be  bound  to  return 
a  fugitive  offender  to  a  British  possession  xmless  satisfied  that  the  proceedings 
to  obtain  his  return  are  taken  with  the  consent  of  the  Governor  of  that  possession ; 
d)  For  the  purposes  of  Part  II.  of  the  said  Act,  the  Protectorate,  Aden,  Zanzibar, 
the  East  Africa  and  Uganda  Protectorates,  and  British  India  shall  be  deemed  to 
be  one  group  of  British  possessions. 

Undor  this  section  the  Indian  Stamp  Act,  (Order  of  Secretary  of  State,  20th  November, 
1900)  and  the  Indian  Limitation  Act,  and  Acts  amending  the  same,  (Order  of  Secretary  of  State, 
12th  May,  1900)  have  been  applied.  They  are  not  affected  by  the  repeal.  —  Order  in  Council, 
8th  January,   1906,  §  3. 

Schedule. 

Indian  Acts  applied.^) 
Acts  XXXV.  and  XXXVI.  of  1858  relating  respectively  to  Lunatics  and  Lunatic  Asylums. 
The  Indian  Penal  Code  (Act  XLV.  of  1860). 
"The  Whipping  Act,  1864"  (Act  VI.  of  1864). 
The  Indian  Succession  Act  (Act  X.  of  1865). 

So  much  of  "The  Indian  Post  Office  Act,  1866"  (Act  XIV.  of  1866),  as  relates  to  offences 
against  the  Post  Office. 

1)  17  &  18  Vic.  c.  120.  —  2)  57  &  58  Vic.  c.  60.  —3)  30  &  31  Vic.  c.  124.  —  *)  37  &  38 
Vic.  c.  94.  —  6)  44  &  45  Vict.  c.  69.  —  ^)  A  number  of  these  Acts  have  been  amended  or 
superseded.  For  the  law  in  force  in  India,  in  so  far  as  it  relates  to  topics  within  the  scope  of 
this  work,  see  Baptista,  Commercial  Law  of  the  Empire  of  India,  Vol.  16  of  this  Work. 
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The  Indian  Divorce  Act  (Act  IV.  of  1869),  except  so  much  as  relates  to  divorce  and 
nullity  of  marriage. 

"The  Bombay  Civil  Courts  Act,  1869"  (Act  XIV.  of  1869),  except  sections  6,  15,  23, 
31,  33,  34,  38  to  43  (both  inclusive),  the  last  clause  of  section  19,  and  the  last  two  clauses 
of  section  22. 

"The  Indian  Evidence  Act,  1872"  (Act  I.  of  1872). 

"The  Indian  Contract  Act,  1872"  (Act  IX.  of  1872). 

"The  Indian  Oaths  Act,  1873"  (Act  X.  of  1873). 

"The  Indian  Majority  Act"  (Act  IX.  of  1875). 


b)  Order  in  Council.    The  Somaliland  Order  in  Council,  1903 

(12th  March,  1903). 


1.  This  Order  may  be  cited  as  The  Somaliland  Order  in  Council,  1903,  and 
shall  be  construed  as  one  with  The  Somaliland  Order  in  Council,  1899. 

2.  Where,  under  The  Merchant  Shipping  Act,  1894^),  or  any  amending  Act, 
anything  is  authorised  to  be  done  by,  to,  or  before  a  British  consular  officer,  such 
thing  may  be  done  ia  any  place  in  the  Protectorate  at  which  there  is  no  consular 
officer  by,  to,  or. before  such  officer  of  the  Protectorate  as  the  Consul- General  may 
appoiat. 

3.  The  Consul- General  may  make  King's  Regulations  providing  for  the  re- 
gistration of  births  and  deaths  in  the  Protectorate. 


c)  Order  in  Council.    The  Somaliland  Order  in  Council,  1904 

(23d  June,  1904). 

12.  In  aU  cases,  civil  and  criminal,  to  which  natives  are  parties,  every  Court  a) 
shall  be  guided  by  native  law,  so  far  as  it  is  applicable  and  is  not  repugnant  to  jus- 
tice and  morality,  or  inconsistent  with  any  Order  in  Council  or  King's  Regulations, 
or  any  regulation  or  rule  made  under  any  Order  in  Council,  or  King's  Regulations ; 
and  b)  shall  decide  all  such  cases  according  to  substantial  justice,  without  excessive 
regard  to  technicaUties  of  procedure  and  without  undue  delay. 


III.  East  Africa  Protectorate. 


Bibliography. 
Collections  of  Ordinances. 

Orders  in  Council,  King's  (Queen's)  regulations,  orders,  rules,  proclamations,  and  other 
official  orders  in  force  on  let  of  January,  1903.    1876 — 1902.    n.  p.  n.  d. 
Orders  and  regulations.    Annual.    Nairobi. 


Reports  of  Cases.^) 

Name  of  report. 

No.  of  vols. 

Period. 

Method  of  citation. 

Law  Reports.*) 

2 

1897—1909. 

E.A.R. 

^)  57  &  58  Vic.  c.  60.  —  ^)  A  number  of  cases  are  reported  in  the  Gazette.  —  ')  Vol.  1 
contains  an  Appendix  of  notes  on  native  customs. 
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Introduction. 


The  East  Africa  Protectorate  extends  from  the  Umba  to  the  Juba  River,  from 
German  East  Africa  to  Abyssinia,  and  inland  as  far  as  the  borders  of  Uganda.  It 
inchides  certain  mainland  dominions  of  the  Sultan  of  Zanzibar,  namely,  a  strip 
extending  ten  miles  inland  along  the  coast  from  the  German  frontier  to  Kipini, 
the  islands  of  the  Lamu  Archipelago,  and  an  area  of  ten  miles  around  the  fort  of 
Kiamayui). 

History  and  government. 

The  territory  comprising  the  East  Africa  Protectorate  was  originally  within 
the  concession  of  the  British  East  Africa  Company,  but  was  transferred  to  the  British 
Government  in  1895.  On  1st  April,  1905,  it  was  transferred  from  the  authority  of  the 
Foreign  Office  to  that  of  the  Colonial  Office^).  The  Protectorate  is  administered 
under  the  Order  in  Council  of  11th  August,  1902,  as  amended  by  Orders  in  Council 
of  22d  October,  1906,  and  2d  November,  1907.  The  executive  power  is  vested  in  a 
Governor  and  Commander  in  Chief,  who  is  assisted  by  an  executive  councU^).  The 
legislative  power  is  vested  in  a  legislative  councU,  consisting  partly  of  official, 
partly  of  unofficial  members  appointed  by  the  Crown*).  The  Crown  has  reserved 
the  power  to  disallow  local  ordinances,  and  to  legislate  by  means  of  Orders  in  CouncU  s) 
An  ordinance  may  apply  to  East  Africa  any  act  or  law  of  the  United  Kingdom  or 
of  any  legislature  of  India  or  of  any  Colony,  subject  to  any  exceptions  or 
modifications^). 

Law  in  force. 

The  laws  in  force  in  the  East  Africa  Protectorate  are  the  following^): 

1.  Among  the  Mohammedan  natives  in  the  dominions  of  the  Seyyid  of  Zanzi- 
bar, the  Mohammedan  law*),  more  particularly  this  law  as  expounded  by  the  Shafey 
School  of  commentators  8). 

2.  Among  the  natives  in  the  rest  of  the  Protectorate,  native  law  and  custom, 
in  so  far  as  it  is  not  repugnant  to  justice  and  morahty^^"),  and  among  all  natives 
such  Acts  and  Ordinances  as  have  been  specially  applied  to  them^i). 

3.  Among  non-natives,  the  applied  Indian  Acts,  local  Ordinances  and  Regula- 
tions, and  where  these  are  inapplicable,  the  common  and  statute  law  of  England 
as  it  existed  at  the  time  of  the  Order  in  Council,  1897^^). 

Courts  and  procedure. 

The  judicial  system  comprises  the  High  Court  and  certain  Subordinate  and 
Native  Courts. 

The  High  Court  is  at  present  composed  of  three  Judges.  It  is  a  court  of  record 
with  fuU  jurisdiction,  civil  and  criminal,  over  all  persons  and  over  all  matters  in 
East  Africa  13)^  and  is  a  Court  of  Admiralty,  with  jurisdiction  in  aU  matters  arising 
on  the  high  seas  or  elsewhere,  or  upon  any  lake  or  other  navigable  inland  waters, 
or  otherwise  relating  to  ships  and  shipping  i*). 

Subordinate  Courts  of  the  Eirst  Class  exercise  full  jurisdiction  hi  aU  matters 
where  the  value  of  the  subject  matter  does  not  exceed  rs.  750,  except  where  the 

1)  Colonial  Office  List,  1910,  p.  188.  —  =)  Colonial  Office  List,  1910,  p.  188.—  »)  Order  in 
Council,  22d  October,  1906,  §§  1—6.    Stat.  R.  &  O.  1906,  p.  188.  —  *)  Ibid.  §  7.  —  s)  Ibid.  §  9. 

—  8)  Order  in  Council,  11th  August,  1902,  §  12  (8).  Stat.  R.  &  O.  Rev.  1904,  Vol.  5, 
"Foreign  Jurisdiction,"  p.  68.  —  ')  This  statement  is  based  on  the  introduction  to  the  Law 
Reports,  edited  by  Judge  Hamilton,  p.  111.  —  «)  Ord.  No.  15  of  1897,  §§  3,  64,  now  repealed. 

—  *)  So  also  in  Zanzibar  there  are  practically  no  followers  of  the  Malaiid  or  Hanafi  schools.  As 
between  the  Shafey  and  Ibadi  schools  preponderance  is  very  largely  in  favour  of  the  former. 

—  Wakf  Commissioners  for  Zanzibar,  Walee  v.  Ranchord  (H.  B.  M.  Ct.),  Oazette,  22d  July, 
1908.  —  1")  Order  in  Council,  11th  August,  1902,  §20  reprinted  in  full,  infra.  —  n)  Order 
in  Council,  11th  August,  1902,  §§  12  (8),  15  (2).  See  also  Ord.  No.  2  of  1903,  reprinted 
in  full,  infra.  There  is  an  interesting  account  of  native  laws  and  customs  in  the  Appendix 
to  the  first  volume  of  the  Law  Reports.  See  also  Hamilton.  East  African  laws  and  customs, 
in  Journal  of  the  Society  of  Comparative  Legislation  (N.  S.)  No.  23.  —  i^)  The  Indian  Companies 
Act  is  applied  by  Ord.  No.  10  of  1903,  the  Indian  Provincial  Insolvency  Act,  1907,  by  Ord.  No.  9 
of  1910.  Both  of  these  Ordinances  are  repriuted  in  full,  infra.  —  i')  Order  in  Council,  11th  August, 
1902,  §  15.  —  1*)  Ibid.  §  16.  The  Colonial  Courts  of  Admiralty  Act,  1890  (53  &  54  Vic.  u.  27), 
applies.    Admiralty  jurisdiction  may  be  conferred  on  subordinate  Courts. 
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defendant  is  a  native,  in  which  case  the  limit  of  jurisdiction  is  rs.  1500.  Subordinate 
Courts  of  the  Second  Class  exercise  jurisdiction  up  to  rs.  500  and  1000  respectively. 
Subordinate  Courts  of  the  Third  Class  have  jurisdiction  in  case  where  the  subject  in 
dispute  does  not  exceed  rs.  250.  The  Courts  of  LiwaHs  have  fuU  jurisdiction  over 
natives  in  matters  in  which  the  value  of  the  subject  matter  does  not  exceed  rs.  750. 
The  Courts  of  Cadis  have  full  jurisdiction  over  Mohammedan  natives  in  matters 
relating  to  personal  status,  marriage,  inheritance,  and  divorce,  and  the  Mudir  Courts 
full  jurisdiction  over  natives  where  the  value  of  the  subject  matter  does  not  exceed 
rs.  250.  A  Judge  of  a  Subordinate  Court  of  the  First  Class  may  be  invested  with 
bankruptcy  jurisdiction.  An  appeal  lies  from  all  Subordinate  Courts  to  the  High 
Court  with  the  Sheik-ul-Islam  as  assessor i). 

The  Court  of  Appeal  for  Eastern  Africa  is  composed  of  the  Judges  or  Acting 
Judges  for  the  time  being  of  the  High  Courts  of  East  Africa,  Uganda,  and  Nyasa- 
land,  and  is  superior  Court  of  record,  exercising  such  appellate  jurisdiction  in  re- 
spect of  the  Courts  of  the  three  Protectorates  as  may  be  conferred  by  local  Ordi- 
nances^). 

An  appeal  hes  from  the  Court  of  Appeal  for  Eastern  Africa  to  the  Privy  Council : 
1.  As  of  right,  from  any  final  judgment  where  the  matter  in  dispute  on  the  appeal 
amounts  to  or  is  of  the  value  of  £650  or  upwards,  or  where  the  appeal  iavolves 
directly  or  indirectly  some  claim  or  question  to  or  respecting  property  or  some  civil 
right  amounting  to  or  of  the  value  of  rs.  10  000  or  upwards ;  and  2.  at  the  discretion 
of  the  Court,  from  any  other  judgment,  whether  final  or  interlocutory,  if,  in  the 
opinion  of  the  Court,  the  question  involved  in  the  appeal  is  one  which,  by  reason 
of  its  great  general  or  public  importance,  or  otherwise,  ought  to  be  submitted  to 
His  Majesty  in  Council.  A  pro  forma  judgment  is  sufficient.  AppUcation  for  leave 
to  appeal  must  be  made  within  twenty-one  days  in  the  case  of  applications  from 
East  Africa  or  Uganda,  and  within  three  months  in  the  case  of  applications  from 
Nyasaland  from  the  date  of  the  judgment  to  be  appealed  from.  The  appel- 
lant must  furnish  security  in  a  sum  not  exceeding  rs.  5000  for  the  due  prose- 
cution of  the  appeal.  Where  the  judgment  appealed  from  requires  the  appellant 
to  pay  money  or  perform  a  duty  the  Court  shall  have  power,  when  granting  leave 
to  appeal,  either  to  direct  that  the  judgment  be  carried  into  execution  of  that  the 
execution  thereof  shall  be  suspended  pending  the  appeal,  as  to  the  Court  shall  seem 
just,  and  in  the  case  the  Court  directs  the  judgment  to  be  carried  into  execution  the 
person  in  whose  favor  it  was  given  shall,  before  the  execution  thereof,  give  sufficient 
security  for  the  due  performance  of  such  order  as  His  Majesty  in  Council  shall 
make  3). 


Statutes/) 
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a)  Order  in  Council.    The  East  Africa  Order  in  Council,  1902 
(11th  August,  1902). 

13.  The  enactments  described  ia  the  first  Schedule  to  the  Foreign  Jurisdiction 
Act,  1890^)  shall  apply  to  East  Africa  as  if  it  were  a  British  Colony  or  possession, 
but  subject  to  the  provisions  of  this  Order  and  to  the  exceptions,  adaptations,  and 
modifications  following,  that  is  to  say:  1.  The  Commissioner  is  hereby  substituted 
for  the  Governor  of  a  Colony  or  British  possession,  and  the  High  Court,  is  hereby 
substituted  for  a  Superior  Court  or  Supreme  Court,  and  for  a  Magistrate  or  Justice 

1)  Ord.  No.  13  of  1907,  §§  17—25.  —  2)  Order  in  CouncU,  15th  February,  1909,  Stat. 
R.  &  C,  1909,  p.  321.  Brought  into  force  on  1st  January,  1910,  by  Notification  of  the  Secre- 
tary of  State,  4th  November,  1909,  published  in  the  London  Gazette,  12th  November,  1909. 
—  3)  Order  in  Council,  15th  February,  1909,  Stat.  R.  &  O.,  1909,  p.  323.  Brought  into  force 
on  1st  January,  1910,  by  Notification  of  the  Secretary  of  State,  4th  November,  1909,  published 
in  the  London  Gazette,  12th  November,  1909.  —  *)  As  in  force  19th  February,  1912.  —  6)  53  & 
54  Vic.  c.  37. 
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of  the  Peace  of  a  Colony  or  British  possession.  2.  For  the  portions  of  the  Merchant 
Shipping  Acts,  1854^)  and  1867^),  referred  to  in  the  said  Schedule,  shall  be  sub- 
stituted Part  XIII.  of  The  Merchant  Shipping  Act,  1894^).  3.  In  section  51  of  The 
Conveyancing  (Scotland)  Act,  1874'^),  and  any  enactment  for  the  time  being  in  force 
amending  the  same,  the  High  Court  is  substituted  for  a  Court  of  Probate  in  a  Colony. 
4.  With  respect  to  The  Fugitive  Of  fenders  Act,  1881^)  a)  So  much  of  the  4th  and  5th 
sections  of  the  said  Act  as  relates  to  sendiag  a  report  of  the  issue  of  a  warrant,  toge- 
ther with  the  information,  or  a  copy  thereof,  or  to  the  sending  of  a  certificate  of 
committal  and  report  of  a  case,  or  to  the  information  to  be  given  by  a  Magistrate 
to  a  fugitive,  shall  be  excepted,  and  in  heu  of  such  information  the  person  acting 
as  the  Magistrate  shaU  inform  the  fugitive  that  in  the  British  possession  or  Protecto- 
rate to  which  he  may  be  conveyed  he  has  the  right  to  apply  for  a  writ  of  habeas 
corpus  or  other  like  process;  b)  So  much  of  the  6th  section  of  the  said  Act  as  re- 
quires the  expiration  of  fifteen  days  before  issue  of  warrant,  shall  be  excepted;  c)  The 
Commissoner  shall  not  be  bound  to  return  a  fugitive  offender  to  a  British  possession 
unless  satisfied  that  the  proceedings  to  obtain  his  return  are  taken  with  the  consent 
of  the  Governor  of  that  possession;  d)  For  the  purposes  of  Part  II.  of  the  said  Act, 
Uganda,  Zanzibar,  the  East  Africa  Protectorate,  and  all  British  possessions  and 
Protectorates  in  Africa  south  of  the  Equator  shall  be  deemed  to  be  one  group  of 
British  possessions. 

14.  Where  under  the  Merchant  Shipping  Act,  1894,  or  any  amending  Act, 
anything  is  authorised  to  be  done  by,  to,  or  before  a  British  Consular  officer,  such 
thing  may  be  done,  in  any  place  in  the  Protectorate  at  which  there  is  no  Consular 
officer,  by  such  officer  of  the  Protectorate  Government  as  the  Commissioner  may 
appoint. 

15.  2.  (As  amended  by  Order  in  Council,  7th  March,  1911.)  Such  civil  and 
criminal  jurisdiction  shall,  so  far  as  circumstances  admit,  be  exercised  in  conformity 
with  the  Civil  Procedure,  Criminal  Procedure,  and  Penal  Codes  of  India,  and  the 
other  Indian  Acts  which  are  in  force  in  East  Africa  at  the  date  of  the  commence- 
ment of  this  Order  and  subject  thereto,  and  so  far  as  the  same  shall  not  extend 
or  apply,  shall  be  exercised  in  conformity  with  the  substance  of  the  common 
law,  the  doctrines  of  equity,  and  statutes  of  general  application  in  force  in  Eng- 
land on  the  12th  day  of  August,  1897,  and  with  the  powers  vested  in  and  ac- 
cording to  the  proeedure  and  practice  observed  by  and  before  Courts  of  Justice 
and  Justices  of  the  Peace  in  England  according  to  their  respective  jurisdictions 
and  authorities  at  that  date,  save  in  so  far  as  the  said  Civil  Procedure,  Criminal 
Procedure,  and  Penal  Codes  of  India,  and  the  other  Indian  Acts  in  force  as 
aforesaid,  and  the  said  common  law  doctrines  of  equity  and  statutes  of  general 
appUcation,  and  the  said  powers,  procedure,  and  practice  may  at  any  time  before 
the  commencement  of  this  Order  have  been,  or  hereafter  maybe,  modified,  amended, 
or  replaced  by  other  provision  in  lieu  thereof,  by  or  under  the  authority  of  any 
Order  of  His  Majesty  in  Council,  'or  by  any  Ordinance  or  Ordinances  passed  in 
and  for  the  Protectorate.  Provided  always  that  the  said  common  law,  doctrines 
of  equity,  and  statutes  of  general  application  shall  be  in  force  in  the  Protectorate 
so  far  only  as  the  circumstances  of  the  Protectorate  and  its  inhabitants  and  the 
hmits  of  His  Majesty's  jurisdiction  permit,  and  subject  to  such  quaUfications  as 
local  circumstances  render  necessary. 

This  section,  as  amended,  came  into  force  1st  June,  1911. 

20.  In  all  cases,  civil  and  criminal,  to  which  natives  are  parties,  every  Court : 
a)  ShaU  be  guided  by  native  law  so  far  as  it  is  applicable  and  is  not  repugnant  to 
justice  and  morahty  or  inconsistent  with  any  Order  in  Council  or  Ordinance,  or  any 
regulation  or  rule  made  under  any  Order  in  CouncU  or  Ordinance;  and  b)  Shall 
decide  aU  such  cases  according  to  substantial  justice  without  undue  regard  to  techni- 
calities of  procedure  and  without  undue  delay. 

28,  ...  Where  other  provision  is  not  made  by  Ordinance,  any  law,  practice 
or  procedure  estabhshed  by  or  under  the  said  repealed  Orders,  and  aU  Acts  of  any 
legislature  of  India  now  in  force  in  East  Africa  shall  remain  in  force  until  such  other 

provision  is  made   . . . 

Among  the  Orders  in  Council  repealed  by  this  Order  was  the  East  Africa  Order  in  Council, 
1897,  which  had  made  applicable,  inter  alia,  the  Indian  Contract  Act,  1872,  and  had  further- 

1)  17  &  18  Vic.  c.  120.  —  2)  30  &  31  Vic.  c.  124.  —  3)  57  &  58  Vic.  c.  60.  —  *)  37  &  38  Vic. 
c.  94.  —  S)  44  &  45  Vic.  c.  69. 
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more  provided  that  wherever  the  applied  Indian  Acts,  or  local  Ordinances  or  Regulations  were 
inapplicable,  the  common  and  statute  law  of  England,  as  in  force  at  the  commencement  of  the 
Order,  should  govern.  §§  174—177  of  the  Indian  Contract  Act,  and  §§  48,  120,  133,  and  145  of 
the  Indian  Limitation  Act  are  superseded  by  the  Pawnbrokers  Regulations,  1905  (No.  1  of  1905). 
In  the  interpretation  of  the  East  Africa  Order  in  Council,  1897,  §  11,  (now  repealed),  and  of  the 
corresponding  section  of  the  Zanzibar  Order  in  Counzil,  1897,  the  Courts  of  East  Africa  and 
TTia  Britannic  Majesty's  Consular  Court  for  Zanzibar  have  held: 

Contracts.  —  Where  the  respondent  was  engaged  as  a  monthly  servant  at  the  English 
hospital  by  an  EngUsh  servant  of  the  Government,  and  where  he  understood  that  it  was  incumbent 
on  him  to  give  a  month's  notice  if  he  wished  to  terminate  the  contract,  it  appeared  that  he  under- 
stood that  he  was  subjecting  himself  to  the  same  terms  as  an  English  servant,  and  English  law 
was  applied.  —  Secretary  of  State  v.  Mahomed  bin  AbduUa,  (1901),  1  E.  A.  R.  41,  citing  Hamlyn 
V.  Talisker  Distillery,  (1894)  A.  C.   202.    The  Indian  Contract  Act,  1872,  (No.  9  of  1872),  was 
applied  to  British  subjects  in  the  mainland  dominions  of  Zanzibar  by  the  0*'der  of  the  Secretary 
of  State  under  the  Zanzibar  Order  in  Council,  1884,  and  publicly  notified  by  No.  10  of  1896. 
It  was  applied  generally  to  the  East  Africa  Protectorate  by  the  East  Africa  Order  in  Council, 
1897,  §  11  (b).    A  stipulation  to  pay  interest  will  not  be  implied.    It  is  in  opposition  to  Moham- 
medan law  und  custom.  —  Liquidators  of  Imperial  B.  E.  A.  Co.  v.  Certain  Mortgagors,  (H.  B.  M. 
Cons.  Ct.)  Oazette,  9th  September,  1896.   As  to  meaning  of  "rokra"  (cash),  see  Volubdas  Naronji 
&  Co.  V.  Fazal  Alarakhia,  (H.  B.  M.  Cons.  Ct.),  Gazette,  27th  December,  1893.    Where  an  agent 
acts  in  behalf  of  a  disclosed  principal  and  the  latter  cannot  be  sued  because  he  is  the  Sovereign 
the  agent  becomes  personally  liable,  unless  it  appear  that  credit  was  extended  to  the  Sovereign 
alone.  —  Lalji  Moolji  &  Co.  v.  Dwarkadas  Sunderdas,  (H.  B.  M.  Cons.  Ct.),  Gazette,  17th  February, 
1897.    An  assignment  of  a  debt  in  the  following  form:  "Written  by  Bora  Karimji  Mamooji,  to 
wit,  this  note  is  given  to  Shett  Karimji  Jeevanji  the  sums  that  might  be  received  on  due  dates 
might  be  credited  to  us  in  our  account  (signed),   Sumvant,  1862,  Pos.  6,  Mondan  (i.  e.  31st  De- 
cember, 1903)  in  our  own  handwriting,"  is  not  a  havala  because  there  is  no  order  on  the  debtor.  — 
Karimji  Jeevanji  &  Co.  v.  Karimji  Mamooji,  (H.  B.  M.  Ct.  for  Zan.),  Oazette,  7th  August,  1907. 
Partnership.   —  His  Britannic  Majesty's  Court   for  Zanzibar   has   no  jurisdiction  in  an 
action  to  recover  a  balance  duo  on  an  accountiag  upon  the  dissolution  of  a  partnership,  where 
the  agreement  to  dissolve  was  made,  and  the  cause  of  action  consequently  arose  in  a  foreign 
jurisdiction,    and    the    parties,    though    British    subjects,    are    all   residents    in    German   East 
Africa.  —  Pirmahomed  Jessa  v.  Murji  Jessa,  (H.  B.  M.  Ct.  for  Zan.,  9th  August,  1909),  Gazette, 
10th  August,  1909,  distinguishing  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444.     See  further  as  to 
accounting.  Sheik  Hamed  bin  Mohamed,  alia  Tippoo  Tib  v.  Turner,  (H.  B.  M.  Cons.  Ct.),  Gazette, 
28th  August,  1895. 

Companies.  —  A  foreign  company  carrying  on  busiaess  in  the  Protectorate  may  be  sued 
there,  and  the  agent  carrying  on  such  business  is  the  recognized  agent  for  the  purposes  of  the 
Code  of  Civil  Procedure,  §§  37,  76.  —  Secretary  of  State  for  the  Colonies  v.  Deutsche  Ost-Afrika- 
Linie,  (1907),  2  E.  A.  R.  74. 

Sale  of  Goods.  —  In  a  sale  by  sample  there  is  an  implied  warranty  that  the  bulk  is  equal 
in  quality  to  the  sample,  and  the  doctrine  of  caveat  emptor  does  not  apply.  —  Hajibhai  Lallji 
V.  A.  B.  Prazzica,  (H.  B.  M.  Cons.  Ct.,  2d  December,  1896),  Gazette,  9th  February,  1897.  Con- 
firmed by  High  Court  of  Bombay.  Where  an  article  well  known  to  commerce  is  ordered  the 
buyer  cannot  refuse  to  accept  delivery  on  the  ground  that  the  article,  though  falling  within  the 
description,  is  different  from  what  the  buyer  expected,  unless  there  was  misrepresentation  by 
the  seller.  — Abdulla  Suleman  v.  East  Africa  Trading  Co.,  (1906),  2  E.  A.  R.  12,  distinguishing 
Thornton  v.  Kempster,  5  Taunt.  786.  The  damages  for  breach  of  a  contract  of  sale  is  the  difference 
between  the  contract  and  the  market  price  on  the  date  when  the  buyer  refused  to  accept.  See 
this  case  for  a  consideration  of  the  quality  of  cloves.  —  Ismailji  Jeevanji  &  Co.  v.  Suleman  Versi, 
(H.  B.  M.  Ct.  for  Zan.,  28th  September,  1908),  Oazette,  14th  October,  1908.  The  buyer  is  en- 
titled to  inspect  the  goods.  The  damages  recoverable  is  the  difference  between  the  contract 
and  the  market  price.  —  Hasan  Marani  v.  Charlesworth  &  Co.,  (H.  B.  M.  Cons.  Ct.),  Gazette, 
15th  February,  1893.  Payment  in  the  usual  course  of  business  is  payment  either  upon  the  due 
date  or  at  a  reasonably  short  time  thereafter.  —  Hamsing  &  Co.  v.  Saleh  Vali  Dharsi,  (H.  B.  M. 
Ct.  for  Zan.,  19th  Jime,  1909),  Oazette,  23d  June,  1909.  It  was  once  questionable  whether  the 
English  Bills  of  Sale  Act  was  in  force.  The  better  view  was  in  favour  of  its  applicability.  — 
Ganesh  Lai  v.  Devi  &  Ganga  Sing,  (1902),  1  E.  A.  R.  47;  Boustead  Bros.  v.  Wood,  (1908), 
2  E.  A.  R.  119;  Gazette,  7th  October,  1908.  See  now  the  Bills  of  Sale  Ordinance,  1909,  Ord. 
No.  3  of  1909. 

Factors.  —  Under  an  instruction:  "I  give  you  full  authority  to  realise  as  you  may  think 
best  the  55  packages  of  merchandise  handed  over  to  you  by  me  in  January  last,"  it  was  held 
that  the  agent  had  authority  to  employ  a  del  credere  agent  at  21/2  per  cent,  instead  of  an  ordinary 
agent  at  1/2  per  cent.  —  Smith  Mackenzie  &  Co.  v.  Saleh  Mahomed  Vali  Dharsi,  (H.  B.  M.  Ct. 
for  Zan.,  19th  June,  1909),  Gazette,  6th  July,  1909.  A  broker  cannot  ordinarily  claim  brokerage 
from  both  sides.  —  Poput  Virjee  v  Smith  Mackenzie  &  Co.,  (H.  B.  M.  Cons.  Ct.),  Gazette,  23d  May 
1 894.  A  contract  interpreted  as  establishing  the  relation  of  principal  and  factor  and  not  that  of 
seller  and  buyer.  —  Besson  v.  Nerali  Visram,  (H.  B.  M.  Ct.  for  Zan.,  3d  December,  1909),  Gazette, 
14th  December,   1909. 
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Carriers  and  Bills  of  Lading.  —  The  Indian  Contract  Act  is  not  applicable  where  the  liability 
of  common  carriers  is  involved.  Such  cases  are  governed  by  the  law  of  England  as  in  force  in 
1897.  —  Besson  v.  Esaji  Alledhoy,  (1906),  2  E.  A.  R.  8.  The  Zanzibar  shore  boats  are  common 
carriers  and  the  responsibility  of  the  carrier  is  governed  by  English  law.  —  Haj  Hassan  Ali  Sondi 
V.  Mubarak  Shiri,  (H.  B.  M.  Ct.  for  Zan.,  19th  July,  1909),  Gazette,  27th  July,  1909,  approving 
Irrawady  Flotilla  Co.  v.  Bagwandas,  (1891),  I.  L.  R.  18  Calc.  620.  A  Zanzibar  lighterman  is  a 
common  carrier,  and  is  bound  to  exercise  reasonable  care.  —  (H.  B.  M.  Ct.  for  Zan.,  2d  March, 
1907),  Gazette,  6th  March,  1907.  The  terms  of  a  bill  of  lading  must  be  brought  to  the  notice  of 
the  shipper.  Where  the  shipper  is  not  acquainted  with  the  English  language,  and  this  fact  is 
known  to  the  carrier,  the  terms  must  be  interpreted  to  him.  —  Cp.  Shaik  Abral  bin  Ahwad  v. 
Cowasjee  Dinshaw  and  Bros.,  (H.  B.  M.  Ct.  for  Zan.,  30th  June,  1906),  Gazette,  4th  July,  1906. 
Where  a  biU  of  lading  provides:  "The  goods  are  to  be  distinctly  marked  with  the  marks,  numbers, 
and  port  of  destination,  or  the  Company  is  not  to  be  responsible  for  detention  or  wrong  delivery. 
The  company  to  have  the  option  of  delivering  these  goods  into  a  receiving  ship,  or  landing  them 
at  consignee's  risk  and  expense  as  per  scale  of  charges  to  be  seen  at  the  agents'  offices,  the  Com- 
pany having  a  lien  on  all  or  any  part  of  the  goods  against  expenses  incurred  on  the  whole  ship- 
ment. The  Company's  UabiUty  shall  cease  as  soon  as  the  packages  are  free  of  the  ship's  tackle, 
after  which  they  shall  not  be  responsible  for  any  loss  or  damage  however  caused.  If  stored  in 
receiving  ship,  godown,  or  upon  any  wharf,  aU  risks  of  fire,  dacoity,  vermin,  or  otherwise  shall 
be  with  the  merchant,  and  the  usual  charges  shall  be  paid  before  the  delivery  of  the  goods.  Fire 
insurance  wiU  be  covered  by  the  Company's  agents  on  application,"  and  the  goods  were  placed 
by  the  company  in  a  Customs  godown  and  were  lost,  it  was  held  that  the  company  was  not 
protected  under  the  words  "or  otherwise"  it  the  loss  occurred  through  misdelivery,  not  due 
to  negUgent  marking.  Q^laere,  whether  these  words  are  sufficient  to  exempt  the  company  from 
responsibUity  for  loss  occasioned  by  theft  committed  by  persons  other  than  the  Company's 
servants.  —  British  India  Steam  Navigation  Co.  v.  Racansi  Ramji,  (Court  of  Appeal,  13th  April, 
1896),  Gazette,  1st  July,  1896)  affirming  s.  c.  H.  B.  M.  Cons.  Ct.,  Gazette,  22d  May,  1895.  As 
to  the  warranty  of  seaworthiness  of  a  dhow,  see  Alibhai  Adamjee  v.  Bolubdass  Kalianjee,  (H.  B.  M. 
Cons.  Ct.),  Gazette,  25th  April,  1894,  2d  May,  1894.  The  abandonment  of  a  ship  does  not  put 
an  end  to  the  contract  of  affreightment.  The  shipper  remains  liable  for  freight.  —  Michele 
Marejca  v.  Salemahomed  Jaffer,  (H.  B.  M.  Cons.  Ct.),  Gazette,  16th  October,  1895. 

Bills  of  Exchange.  —  Evidence  is  admissible  to  show  that  a  person  who  is  prima  facie  a 
principal  on  a,  note  is  in  fact  only  a  surety,  and  as  such  entitled  to  discharge  from  his  liability 
on  the  contract,  where  the  facts  were  such  that  a  surety  would  be  discharged  and  the  plaintiff 
is  not  a  holder  in  due  course.  —  Jones  Parry  &  Co.  v.  Copland,  (Court  of  Appeals,  1908),  Gazette, 
15th  April,  1908.  Where  drunkenness  of  a  signer  of  a  promissory  note  is  set  up  as  a  defence, 
the  defendant  must  show  drunkenness  and  want  of  consideration.  —  Esak  EsmaO  v.  Fazal 
Jamal  Taja,  (H.  B.  M.  Ct.  for  Zan.),  Gazette,  26th  August,  1908.  As  to  set  off,  see  Ismail  Karmali 
V.  Ali  Dhala,  (High  Court  of  Bombay,  on  appeal  from  H.  B.  M.  Ct.  for  Zan.),  Gazette,  2d  September, 
1908.  As  to  payment,  see  Ismail  Karmali  v.  Ali  Dhala,  (High  Court  of  Bombay,  on  appeal  from 
H.  B.  M.  Ct.  for  Zan.),  Gazette,  2d  September,  1908.  When  a  biU  of  exchange  is  negotiated  and 
is  indorsed  together  with  the  bill  of  lading  thereto  attached  and  forming  the  security  therefor, 
but  the  indorser  is  promised  payment  at  a  subsequent  time  and  before  payment  the  indorsee 
becomes  insolvent,  the  indorser  rauks  merely  as  an  ordinary  creditor,  and  has  no  right  of 
stoppage  in  transitu  as  to  the  goods  covered  by  the  bill  of  lading.  —  Vussanji  Haridass  v. 
New  Oriental  Bank  Corporation,  (H.  B.  M.  Cons.),  Ct.  Gazette,  10th  August,  1892. 


b)  No.  2  of  1903.  Application  of  Indian  Laws  to  Natives  (5th  February,  1903). 

1.  This  Ordinance  may  be  cited  as  The  Application  of  Indian  Acts  Ordinance, 
1903. 

2.  The  provisions  of  all  Indian  Acts  already  applied,  or  hereafter  to  be  applied, 
in  the  Protectorate  shaU  apply  to  natives  to  the  extent  herein  provided,  or  as  may 
be  expressly  declared  by  Ordinance,  but  not  otherwise. 

3.  The  following  Acts,  as  amended  from  time  to  time,  are  hereby  extended  to 
natives :  The  Indian  Railways  Act  (Act  IX  of  1890) ;  —  The  Prevention  of  Cruelty  to 
Animals  (Act  XI  of  1890) ;  —  The  Land  Acquisition  Act  (Act  I  of  1894);  —  The  Ex- 
plosive Acts  (Act  IV  of  1884);  —  The  Petroleum  Act  (Act  XII  of  1886);  —  The 
Telegraph  Act  (Act  XIII  of  1885);  —  The  Police  Act  (Act  V  of  1861);  —  The 
Stamp  Act  (Act  I  of  1879) ;  —  The  Inventions  and  Designs  Act  (Act  V  of  1888) ; 
—  The  Post  Office  Act  (Act  VI  of  1898);  —  The  Tramways  Act  (Act  XI  of  1886). 

4.  The  provisions  of  all  other  applied  Acts  shall  extend  to  natives  in  so  far 
as  the  may  refer  to  the  following  matters:  the  protection  of  life  and  propertj^; 
the  maintenance  of  order;  the  collection  and  payment  or  revenue  fees  or  charges 
either  generally  or  locally;   the  Post  Office;  railways  and  tramways;  telegraphs. 
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c)  No.  1 1  of  1907.  To  make  Provision  for  the  proper  Notification  of  Amend- 
ment to  Indian  Acts  applicable  to  the  Protectorate  (27th  November,  1907). 

Short  title.  1.  This  Ordinance  may  be  cited  as  The  Applied  Acts  Ordinance,  1907. 

1.  Amendment  to  Indian  Acts  applied  to  the  Protectorate  not  to  become  ope- 
rative in  the  Protectorate  until  applied  by  Ordinance.  2.  An  Act  of  any  Legisla- 
ture of  India  amending  or  substituted  for  any  Act  of  such  Legislature  which  has 
been  made  applicable  to  and  brought  into  operation  in  the  Protectorate,  shall,  if 
such  Act  has  been  passed  before  the  publication  of  this  Ordinance  apply  to  the 
Protectorate  as  from  the  date  when  such  Act  shall  have  come  into  force  in  India; 
but  no  such  Act  passed  after  the  publication  of  this  Ordinance  shall  apply  to  the 
Protectorate  until  it  shall  be  applied  by  Ordinance. 


Trade  with  Natives. 
No.  1  of  1903.    Credit  Trade  with  Natives  (3d  January,  1903). 

1.  This  Ordinance  may  be  cited  as  The  East  Africa  Credit  Trade  with  Natives 
Ordinance,  1903. 

2.  This  Ordinance  shall  apply  only  to  such  provinces  or  districts  of  the 
Protectorate  as  the  Commissioner  shaU  by  Proclamation  declare. 

3.  No  contract  for  the  sale  on  credit  of  goods  to  the  value  or  at  a  price 
of  more  than  100  rupees  by  any  trader  or  other  person  not  being  a  native  of 
such  provinces  or  districts  to  any  native  of  such  provinces  or  districts  shall  be 
valid  unless  it  is  in  writing,  and  attested  by  the  Collector  or  an  Assistant  Collector 
of  the  district  to  which  the  native  belongs. 

4.  The  Collector  or  Assistant  Collector,  on  sanctioning  any  contract  under  this 
Ordinance  shall  satisfy  himself  that  the  native  understands  the  contract  and  agrees 
thereto,  and  may  also  require  delivery  of  the  goods  to  be  made  to  the  native  in 
his  presence  or  in  the  presence  of  some  person  appointed  by  him,  or  may  require 
evidence  of  such  delivery  having  been  duly  made. 

5.  No  evidence  in  proof  of  the  contract,  whether  documentary  or  parol, 
shall  be  received  in  any  court  in  the  Protectorate  other  than  the  written  agree- 
ment attested  in  accordance  with  section  3,  provided  always  that  nothing  in 
this  section  shall  make  any  instrument  or  agreement  inadmissible  in  evidence  in 
any  criminal  proceeding. 

6.  The  Credit  Trade  with  Natives  (Ukamba)  Regulations,  1900,  are  hereby 
repealed. 

7.  Nothing  herein  contained  shall  affect  a  contract  between  natives  of  a 
province  or  district  and  persons  other  than  natives  entered  into  before  the  date 
of  the  Proclamation  applying  this  Ordinance  to  such  province  or  district. 


Companies. 
Companies  (13th  June,  1903). 

1.  The  Indian  Companies  Act  (Act  No.  VI  of  1882)  together  with  the  amen- 
ding Acts  No.  VI  of  1887  and  No.  XII  of  1895,  and  also  the  Indian  Companies 
(Branch  Register)  Act  (Act  No.  IV  of  1900),  are  hereby  applied  to  the  East  Africa 
Protectorate  as  and  from  the  15th  day  of  June,  1903. 

2.  In  the  application  of  the  said  Acts  to  the  Protectorate  the  following 
modifications  shall  be  made,  that  is  to  say:  1)  In  the  said  Acts  the  East  Africa 
Protectorate  shall  be  substituted  for  British  India  or  any  part  thereof,  and  Mom- 
basa shall  be  substituted  for  any  town  mentioned  in  the  said  Acts.  2)  The  powers 
of  the  Governor-General  in  Council  and  the  powers  of  the  Local  Government  under 
the  said  Acts  shall  be  exercisable  by  the  Commissioner. 


PUBLIC  HOLIDAYS.     INSOLVENCY.  161 

3.  For  any  bank  mentioned  in  the  said  Acts  shall  be  substituted  such  bank 
or  person  as  the  Court  may  direct. 

4.  Notifications  required  by  the  said  Acts  to  be  published  in  any  Gazette 
shaU  be  published  in  such  manner  as  the  Commissioner  may  direct. 

5.  The  powers  exercisable  by  any  Court  under  the  said  Acts  shall  be  exer- 
cisable by  His  Majesty's  High  Court  of  East  Africa  or  such  other  Courts  as  may 
be  from  time  to  time  ordered  by  procedure  rules,  and  the  powers  and  duties 
exercisable  by  any  person  or  persons  under  the  said  Acts  shall  be  exercisable  by 
such  person  or  persons  as  the  Commissioner  may  direct. 

6.  The  Court  shall  have  power  to  construe  the  said  Acts  with  such  alterations 
not  affecting  the  substance  as  may  be  necessary  or  proper  to  adapt  the  same  to 
the  matter  before  the  Court. 


Public  Holidays. 
Notice  of  26th  September,  1907. 

Greneral  hoUdays  on  which  Government  offices  wiU  be  closed :  New  Year's  Day, 
Good  Friday,  Easter  Monday,  Empire  Day,  the  King's  Birthday,  Christmas  Day, 
Boxiug  Day. 


Insolvency. 

No.  9  of  1910.    The  Provincial  Insolvency  Act,  1907,  Application 
Ordinance,'  1910  (29th  April,  1910). 

Short  title.  1.  This  Ordinance  may  be  cited  as  The  Provincial  Insolvency 
Act,  1907,  Application  Ordinance,  1910. 

Application  of  Act  to  the  Protectorate.  2,  1.  The  Provincial  Insolvency  Act,  1907, 
{Act  No.  3  of  1907)  passed  by  the  Governor  General  of  India  in  CouncU  is  hereby 
apphed  to  the  Protectorate  as  and  from  the  first  day  of  January,  1908.  2.  For  the 
purpose  of  anything  done  or  purported  to  have  been  done  under  or  in  pursuance  of 
the  said  Act  before  the  date  of  this  Ordinance  the  said  Act  shall  be  deemed  to  have 
been  appUed  to  the  Protectorate  as  and  from  the  aforesaid  first  day  of  January,  1908. 

Modification  in  application.  3.  In  the  application  of  the  said  Act  the  following 
modifications  shall  be  made,  that  is  to  say:  a)  The  "Protectorate"  shall  be  sub- 
stituted for  "British  India";  b)  The  powers  of  the  Local  Governor  and  the  Governor 
General  in  Council  shall  be  exercised  by  the  Governor;  c)  The  "High  Court"  shall 
be  substituted  for  the  "District  Court"  and  "District  Courts";  d)  The  proviso  to 
subsection  1  of  §  46  shall  be  deemed  to  be  deleted ;  e)  In  §  46  subsections  2,  3  and  4 
"His  Majesty's  Court  of  Appeals  for  Eastern  Africa"  shaU  be  substituted  for  "The  High 
Court";  f)  In  subsection  2  of  §  47  the  "High  Courts"  shall  be  deemed  to  be  deleted. 

As  to  certain  things  done  in  C.  20  of  the  Indian  Civil  Procedure  Code  before 
public  notification  of  the  repeal  of  the  same  in  the  Protectorate.  4.  Whereas  Chapter 
2f)  of  the  Indian  CivU  Procedure  Code  was  repealed  by  the  aforesaid  Act  and  whereas 
pubHc  notification  of  such  repeal  was  not  made  in  the  Protectorate  until  the  month 
of  April,  1908,  and  whereas  certain  matters  and  things  were  done  in,  and  certain 
orders,  decrees,  and  judgments  were  made  or  given  by  some  of  the  Courts  of  the 
Protectorate  in  ignorance  of  such  repeal,  and  whereas  it  is  proper  that  under  the 
circumstances  aforesaid  such  matters,  things,  orders,  decrees,  and  judgments  should 
be  legalized.  It  is  hereby  enacted  that  any  matter  or  thing  done  or  any  order, 
decree,  or  judgment  made  or  given  under  and  in  pursuance  of  Chap.  20  of  the  Indian 
CivU  Procedure  Code  between  the  31st  day  of  December,  1907,  and  the  first  day 
of  May,  1908,  and  not  reversed  or  set  aside  before  the  date  of  this  Ordinance,  shall 
be  deemed  to  have  been  lawfully  done,  made,  or  given,  anything  in  this  Ordinance 
or  in  any  Order  in  Council  under  or  by  virtue  of  which  the  aforesaid  Act  shall 
have  been  applied  to  this  Protectorate  to  the  contrary  notwithstanding. 

Under  the  East  Africa  Order  in  Council,  1897,  §  11,  and  under  the  corresponding  section 
of  the  Zanzibar  Order  in  Council,  1897,  some  questions  have  arisen  as  to  the  applicability  of  the 
B  11 
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Indian  Insolvency  Acts.  As  regards  the  Sultan's  dominions  the  provisions  of  the  Orders  in 
CouncD  must  be  read  subject  to  the  provisions  of  article  18  of  the  Treaty  of  1886.  That  is  to 
say  that  although  c.  20  of  the  Indian  Code  of  Civil  Procedure  provides  a  procedure  suitable  to 
certain  matters  of  insolvency,  the  law  governing  the  realisation  and  distribution  of  assets  was 
held  to  be  the  English  law  of  bankruptcy.  The  proper  procedure  to  adopt  under  o.  20  of  the  Code, 
except  in  so  far  as  it  may  be  iaappUcable  to  the  matter  before  the  Court  or  conflict  with  the 
English  law  of  bankruptcy  for  the  realisation  and  distribution  of  the  bankrupt's  assets,  in  which 
case  recourse  must  be  had  to  the  English  law  in  force  at  the  commencement  of  the  Order  in 
Council,  1897.  As  regards  the  other  portions  of  the  mainland  dominions  of  the  Sultan  the  po- 
sition is  somewhat  different;  the  matter  is  not  affected  by  any  treaty  and  involves  only  an 
interpretation  of  the  Order  in  Council,  1897.  The  English  bankruptcy  law  was  intentionally 
appUed  to  the  whole  of  the  Protectorate  by  this  Order  in  Council.  C.  20  of  the  Code  of  Civil  Pro- 
cedure is  applicable  only  where  not  in  conflict  with  the  EngUsh  law.  —  Ex  parte  Grant,  (Court 
of  Appeal,  1907),  OazeUe,  1st  May,  1907.  See  also  Grant  v.  Smart,  (H.  B.  M.  Ct.  for  East  Africa, 
16th  September,  1907),  Gazette,  25th  September,  1907.  The  English  Acts  are  in  force  in  Zanzibar, 
—  In  re  Adamji  Sulemanji,  (H.  B.  M.  Cons.  Ct.),  Gazette,  8th  August,  1894;  In  re  Ganghji  Kanji  & 
Co.,  (H.  B.  M.  Ct.  for  Zan.,  1st  May,  1909),  Gazette,  5th  May,  1909.  It  is  now  settled  that  the 
TnHiBTi  Provincial  Insolvency  Act  applies  to  East  Africa.  —  In  re  Samji  Jamal,  (1908),  2  E.  A.  R. 
127.  A  claim  arising  out  of  a  transaction  which  is  a  wager  within  the  Indian  Contract  Act,  §  30, 
is  not  provable.  A  contract  of  sale  with  a  stipulation  for  the  payment  of  differences  in  case 
of  non-performance  is  a  wager  contract.  —  In  re  DhaUa  Jevraj,  (H.  B.  M.  Ct.  for  Zan.,  15th  May 
1909),  Gazette,  19th  May,  1909.  The  Court  can  not  make  an  order  with  regard  to  assets  realised 
under  an  execution  on  the  goods  of  a  petitioner  until  after  the  adjudication  of  insolvency.  — 
In  re  Samji  Jamal,  (1908),  2  E.  A.  R.   127. 


IV.  Zanzibar. 


Bibliography. 


Collections  of  Decrees.^) 

Decrees  and  regulations.    August  1st,  1890,  to  December  31st,  1906.    Zanzibar.    1907. 

Decrees.    Annual.    Zanzibar. 

Gazette  for  Zanzibar  and  East  Africa.    Weekly.    Zanzibar.    1893 — 1911. 

Decisions  of  Courts.^) 

Gazette  for  Zanzibar  and  East  Africa,    Weekly.    Zanzibar.    1893 — 1911. 


Introduction. 


The  dominions  of  the  Seyyid  of  Zanzibar  include  the  islands  of  Zanzibar  and 
Pemba,  and  the  coast  of  the  British  East  Africa  Protectorate  lying  opposite  these 
islands  for  a  distance  of  ten  miles  inland 3).  For  the  purposes  of  the  Zanzibar  Orders 
in  Council  the  expression  "Zanzibar"  includes  the  islands  of  Zanzibar  and  Pemba, 
includiag  the  territorial  waters  thereof,  and  any  islets  within  these  waters*).  The 
mainland  dominions  are  subject  to  the  East  Africa  Orders  in  Council^). 

History  and  government. 

Zanzibar  dominions  were  gradually  acquired  by  the  Imams  of  Muskat  at  vari- 
ous dates  between  1698  and  1807,  partly  by  conquest  from  the  Portuguese  and 

1)  The  Decrees  prior  to  Ist  February,  1893,  are  published  in  pamphlet  form.  The  Gazette  also 
contains  the  Regulations  of  H,  B,  M,  Consul- General,  —  ^)  There  is  no  coUeotion  of  decisions.  The 
judgments  of  the  Zanzibar  Courts  and  of  H,  B,  M,  Court  for  Zanzibar  are  published  in  the  Gazette. 
—  s)  Statesman's  Year-Booh,  1910,  p,  175,  —  *)  Order  in  Council,  Uth  May,  1906,  §  1.  Stat. 
R.  &  O,  1906,  p,  193,  —  5)  See  swpra. 
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partly  from  native  chiefs.  They  remained  an  appanage  of  Muskat  until  the  death 
of  Seyyid  Seid,  when  under  the  arbitration  of  Lord  Canning,  then  Governor- General 
of  India,  they  became  independent.  At  this  period  the  Zanzibar  dominions  ex- 
tended nominally  from  Warsheikh,  3  N.  lat.  to  Tunghi  Bay,  10°  42' S.  lat.,  and 
indefinitely  inland.  Authority  over  the  main  land  dominions  has  been  ceded  to 
Great  Britain,  Germany,  and  Italyi).  Legislative  authority  is  vested  in  the  Seyyid, 
but  the  Decrees  in  order  to  be  binding  on  British  subjects  must  be  countersigned 
by  the  British  Agent  2). 

Law  in  force. 

Mohammedan  law  prevails,  except  as  modified  by  local  enactments^).  More 
especially  the  principles  of  Mohammedan  law  as  laid  "down  by  the  Shafey  school 
are  applied*).  "There  are  practically  no  followers  of  the  Malaiki  or  Hanafi  law  in 
Zanzibar.  As  between  the  Shafey  and  Ibadi  schools  preponderance  is  very  largely 
in  favour  of  the  former.  In  fact  about  eighty  per  cent  of  the  subjects  of  H.^H.  the 
Sultan  are  followers  of  the  Shafey  school.  It  has  been  the  practice  for  many  years 
to  foUow  the  principles  of  the  Shafey,  except  in  some  rare  cases"  6). 

Courts  and  procedure. 

'  The  judicial  system  comprises  a  Supreme  Court  for  the  Islands  of  Zanzibar 
and  Pemba,  a  Court  for  Zanzibar  and  Pemba,  District  Courts,  and  Assistant  Cadis' 
Courts^).  The  Supreme  Court  consists  of  the  Judge  and  the  Assistant  Judges  of 
the  British  Court,  and  two  Cadis,  sitting  as  assessors  7).  The  Supreme  Court  has 
appellate  jurisdiction  only  8).  The  Court  for  Zanzibar  and  Pemba  consists  in  civil 
cases  of  a  Magistrate  and  of  two  Cadis  sitting  as  assessors^).  This  Court  has  un- 
hmited  original  jurisdiction  in  civil  matters i^)^  subject,  however,  to  the  rule  that 
suits  must  be  instituted  in  the  Court  of  the  lowest  grade  competent  to  try  them^i). 
An  appeal  Ues  from  the  Court  for  Zanzibar  and  Pemba  to  the  Supreme  Court  in 
aU  cases  where  the  amount  involved  exceeds  rs.  1000,  or  leave  to  appeal  is  granted 
either  by  the  Supreme  Court  or  by  the  Court  for  Zanzibar  and  Pemba^^).  Such 
appeal  must  be  prosecuted  within  three  months,  calculated  from  the  date  of  the 
judgment  13).  The  District  Coiurts  consist  of  the  Collectors,  Deputy  Collectors, 
Assistant  Collectors,  LiwaHs,  and  Cadis^*).  The  District  Courts  have  civil  juris- 
diction in  aU.  cases  where  the  amount  involved  does  not  exceed  rs.  500i^).  An  appeal 
lies  to  the  Court  for  Zanzibar  and  Pemba  i®).  Such  appeal  must  be  prosecuted  within 
one  month  from  the  date  of  the  judgment^'').  An  Assistant  Cadi's  Court  consists 
of  a  Cadi  or  an  Assistant  Cadi  sitting  alonei^).  The  Assistant  Cadi's  Court  has  civil 
jurisdiction  where  the  amount  involved  does  not  exceed  rs.  100^^).  An  appeal  hes  to 
the  Court  for  Zanzibar  and  Pemba^"),  and  must  be  prosecuted  within  one  month 
from  the  date  of  the  judgmental). 

The  jurisdiction  of  the  Zanzibar  Courts  is  limited  to  subjects  of  Zanzibar. 
Jurisdiction  over  British  subjects,  British  protected  persons^Z),  and  foreigners  with 
respect  to  whom  the  Sultan  of  Zanzibar  has  decreed  or  the  sovereign  or  govern- 
ment whose  subjects  or  citizens  they  are  or  under  whose  protection  they  are  or 
are  claimed  as  being,  has,  by  treaty  or  otherwise,  agreed  with  Great  Britain  for, 
or  consented  to,  the  exercise  of  jurisdiction  by  Great  Britain,  and  Zanzibar  sub- 
jects in  the  regular  service  of  such  foreigners,  is  exercised  by  the  British  Courts. 
British  jurisdiction  is  also  extended  to  the  property  and  other  personal  or  proprie- 

1)  Statesman's  Tear-Book,  1910,  p.  175;  Colonial  Office  List,  1910,  p.  418.  See  supra.  — 
2)  Order  in  Council  11th  May,  1906,  §§  14,  47  (1).  —  3)  Decree  No.  8  of  1908,  §  10,  reprinted  in 
ftill,  infra.  —  *)  Hashan  Ibrahim  v.  Davis,  (H.  H.  Del.  Ct.,  1907),  Gazette,  31st  July,  1907.  — 
S)  Per  Smith  and  Murison,  JJ.,  in  Wakf  Commissioners  for  Zanzibar,  Walee  v.  Ranchord,  (H. 
B.  M.  Ct.),  Gazette,  22d  July,  1908.  —  8)  Decree  No.  8  of  1908,  §  2  as  amended  by  Decree  No.  1 
of  1912.  —  7)  Ibid.  §3.-8)  Ibid.  §  31.  —  «)  Ibid.  §  4.  —  i")  Ibid.  §  32.  —  H)  Rules,  20th 
April,  1909,  §  1.  —  i^)  Decree  No.  8  of  1908,  §  37.  —  ")  Rules  20th  April,  1909,  §§  36,  37.  The 
Appellate  Court  may  extend  this  time.  Ibid.  §  38.  —  i*)  Decree  No.  8  of  1908,  §  5.  — 1«)  Ibid. 
I  33.  _  16)  Ibid.  §  36.  —  ")  Rules  20th  AprO,  1909,  §§  36—38.  —  ")  Decree  No.  8  of  1908, 
§  7.  —  19)  Ibid.  §  34.  —  2")  Ibid.  §  36.  —  2i)  Rules  20th  AprU,  1909,  §§  36—38.  —  22)  "British 
protected  person"  means  a  person  who,  being  a  native  of  any  place  beyond  the  dominions 
of  the  Sultan  of  Zanzibar,  which  is  under  the  Protectorate  of  Great  Britain,  is  temporarily 
within  the  limits  of  the  Zanzibar  Order  in  Council,  1906,  or  one  who  by  virtue  of  the  Foreign 
Jurisdiction  Act,  1890,  or  otherwise,  enjoys  the  protection  of  Great  Britain  in  Zanzibar.  — ■ 
Order  in  CouncU  11th  May,  1906,  §  3. 
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tary  rights  and  liabilities  lq  Zanzibar  of  such  persons,  to  British  ships,  with  their 
boats,  and  the  property  on  board  thereof,  and  to  foreign  ships  belonging  to  per- 
sons who  are,  or  if  they  were  in  Zanzibar  would  be,  within  the  jurisdiction  of  the 
British  Court  1).  British  jurisdiction  in  Zanzibar  for  the  hearing  and  determination 
of  suits  is  vested  in  His  Britannic  Majesty's  Court  of  Zanzibar.  This  Court  con- 
sists of  a  Judge  and  of  Assistant  Judges,  appointed  by  the  British  Government. 
This  Court  has  full  jurisdiction  over  all  persons,  subject  to  the  Zanzibar  Order  in 
Council,  and  may  hear  and  determine  all  civil  questions,  claims,  or  disputes  arising 
between  any  Zanzibar  subjects  and  any  person  subject  to  the  Zanzibar  Order  in 
Council,  and  jurisdiction  in  Admiralty  imder  the  Colonial  Courts  of  Admiralty  Act, 
18902).  An  appeal  Hes  to  the  High  Court  of  Bombay,  subject  to  the  conditions 
regulating  appeals  from  the  District  Courts  in  that  Presidency  to  the  High  Court*). 
An  appeal  hes  through  the  High  Court  of  Bombay  to  the  Privy  Council,  on  the 
ordinary  conditions  of  appeal  from  the  Bombay  Courts*).  The  Magistrates  Court 
for  Pemba  has  unlimited  civil  jurisdiction,  except  in  bankruptcy  and  probate. 
An  appeal  lies  to  the  Court  for  Zanzibar.  5)  Procedure  is  governed  by  the  Indian 
Civil  Procedure  Code®). 


Statutes.') 


Application  of  Law. 
a)  D.  No.  8  of  1908.    Zanzibar  Courts  (4th  November  1908). 


10.  In  civil  matters  the  law  of  Islam  is,  and  is  hereby  declared  to  be  the  funda- 
mental law  of  our  Dominions. 

The  Indian  Penal  Code  and  Code  of  Criminal  Procedure  apply  in  criminal  matters.  — 
D.  No.  4  of  1911,   §  2. 

b)  Order  in  Council.    The  Zanzibar  Order  in  Council,  1906 

(11th  May,  1906). 


14,  Subject  to  the  other  provisions  of  this  Order,  and  to  any  treaties  for  the 
time  being  in  force  relating  to  Zanzibar,  the  Court  shall  apply  to  all  persons  sub- 
ject to  this  Order  the  Decrees  of  the  Sultan  of  Zanzibar,  provided  that  they  have 
been  countersigned  by  the  British  Agent. 

As  to  meaning  of  the  words  "person  subject  to  this  order"  see  p.  163,  note  22. 

15.  The  enactments  described  in  the  first  Schedule  to  The  Foreign  Jurisdiction 
Act,  1890^),  shall  apply  to  Zanzibar  as  if  Zanzibar  were  a  British  Colony  or  posses- 
sion, but  subject  to  the  provisions  of  this  Order  and  to  the  exceptions,  adaptations, 
and  modifications  following,  that  is  to  say:  1.  The  British  Agent  is  hereby  substi- 
tuted for  the  Governor  of  a  Colony  or  British  possession,  and  the  Court  for  Zanzibar 
is  hereby  substituted  for  a  Superior  Court  or  Supreme  Court  and  for  a  Magistrate 
or  Justice  of  the  Peace  of  a  Colony  or  British  possession;  2.  For  the  portions  of  the 
Merchant  Shipping  Acts,  1854^)  and  ISGT^^),  referred  to  in  the  said  Schedule,  shall 
be  substituted  Part  XIII.  of  The  Merchant  Shipping  Act,  1894^^) ;  3.  In  section  51 
of  The  Conveyancing  (Scotland)  Act,  1874^^)  and  any  enactment  for  the  time  being 
in  force  amending  the  same,  the  Court  for  Zanzibar  is  substituted  for  a  Comt  of 
Probate  in  a  Colony;  4.  With  respect  to  The  Fugitive  Offenders  Act,  1881^^):  a)  So 
much  of  the  4th  and  5th  sections  of  the  said  Act  as  relates  to  sending  a  report  of 
the  issue  of  a  warrant,  together  with  the  information,  or  a  copy  thereof,  or  to  the 

1)  Order  in  Council  Uth  May,  1906,  §6.-2)  Ibid.  §§  8,  27—29;  Decree  No.  7  of  1908, 
§§  1—3.  —  3)  Ibid.  §  57.  —  *)  Burge,  Colonial  and  foreign  law,  Vol.  1,  p.  339.  —  6)  Order  of 
30th  June,  1910.  —  «)  Order  in  CouncU  Uth  May,  1906,  §  56.  —  ')  As  in  force  8th  January, 
1912.  —  8)  53  &  54  Vic.  u.  37.  —  »)  57  &  58  Vic.  c.  60.  —  i")  17  &  18  Vic.  c  104.  —  ")  37 
&  38  Vic.  c.  94.  —  12)  30  &  31  Vic.  c.  124.  —  13)  44  &  45  Vic.  c.  69. 
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sending  of  a  certificate  of  committal  and  report  of  a  case,  or  to  the  information 
to  be  given  by  a  Magistrate  to  a  fugitive,  shall  be  excepted,  and  in  Ueu  of  such  in- 
formation, the  person  acting  as  the  Magistrate  shall  inform  the  fugitive  that  in  the 
British  possession  or  protectorate  to  which  he  may  be  conveyed  he  has  the  right 
to  apply  for  a  writ  of  habeas  corpus  or  other  hke  process;  b)  So  much  of  the  6th 
section  of  the  said  Act  as  requires  the  expiration  of  fifteen  days  before  issue  of  a 
warrant  shall  be  excepted;  c)  The  British  Agent  shall  not  be  bound  to  return  a 
fugitive  offender  to  a  British  possession  unless  satisfied  that  the  proceedings  to 
obtain  his  return  are  taken  with  the  consent  of  the  Governor  of  that  possession; 
d)  For  the  purposes  of  Part  II.  of  the  said  Act,  Zanzibar,  the  East  Africa  and  Uganda 
Protectorates,  British  India,  Aden,  Mauritius,  and  all  British  possessions  and  Pro- 
tectorates' in  Africa  south  of  the  Equator  shall  be  deemed  to  be  one  group  of  Bri- 
tish possessions. 

56.  Until  other  provision  is  made  by  Decree  of  the  Sultan  of  Zanzibar,  counter- 
signed by  the  British  Agent,  and  subject  to  the  other  provisions  of  this  Order,  the 
Code  of  Civil  Procedure,  The  Bombay  Civil  Courts  Act,  1869,  the  Indian  Succession 
Act,  and  the  other  enactments  relating  to  the  administration  of  civil  justice  in  India 
applicable  to  Zanzibar  at  the  commencement  of  this  Order  shall  have  effect  as  if 
Zanzibar  were  a  district  in  the  Presidency  of  Bombay:  the  Judge  shall  be  deemed 
to  be  the  District  Judge,  and  the  Assistant  Judge,  the  Joint  District  Judge,  of  the 
district,  and  the  Court  for  Zanzibar,  the  District  Court  or  Principal  Civil  Court 
of  original  jurisdiction  in  the  district;  the  High  Court  of  Bombay  shall  be  deemed 
to  be  the  highest  Civil  Court  of  Appeal  for  the  district,  and  the  Court  authorized 
to  hear  appeals  from  and  to  re^^se  the  decisions  of  the  District  Court;  and  the 
powers,  both  of  the  Go vemor- General  in  Council  and  the  Local  Government,  under 
those  enactments  shall  be  exercisable  by  the  Secretary  of  State,  or  with  his  pre- 
vious or  subsequent  assent,  by  the  Governor- General  of  India  in  Council. 


V.  Uganda. 
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Introduction. 


The  Uganda  Protectorate  is  bounded  by  British  East  Africa  as  far  north  as 
the  6th  degree  of  north  latitude,  Lake  Rudolph,  River  Turkwell,  Mount  Elgon  and 
the  Sio  River  running  into  the  north-east  comer  of  Lake  Victoria;  on  the  south, 
by  the  Anglo-German  boundary  and  by  the  1st  degree  of  south  latitude,  on  the  west, 
by  the  frontier  of  the  Congo  Free  State;  and  on  the  north,  by  an  undetermined 
line  between  Lado  on  the  White  Nile  and  the  watershed  of  Lake  Rudolph;  on 

1)  Official  edition  within  the  meaning  of  the  Evidence  (Colonial  Statutes)  Act,  1907. 
—  Ord.  No.  8  of  1911. 
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the  north,  in  fact,  it  is  contermmous  with  the  southward  extension  of  the  Egyptian 
Sudani). 

History  and  government. 

The  territories  comprised  within  the  Uganda  Protectorate  came  under  British 
influence  in  1890,  and  were  for  a  time  administered  by  the  British  East  African 
Company.  A  protectorate  was  declared  over  Buganda  on  19th  June,  1894.  This 
was  extended  in  1896,  and  subsequent  years^). 

The  Protectorate  is  administered  under  the  Qrder  in  Council  of  11th  August, 
1902.  The  administration  is  in  the  hands  of  a  Governor  and  Commander  in  Chief 
in  whom  is  vested  the  power  of  legislation  by  means  of  ordinances. 

Law  in  force. 

Civil  and  criminal  jurisdiction,  so  far  as  circumstances  admit,  is  exercised  in 
conformity  with  the  Civil  Procedure,  Criminal  Procedure  and  Penal  Codes  of  India, 
except  as  otherwise  provided  by  law*).  Certain  Indian  Acts  are  specially  adopted 
in  the  Protectorate,  inter  alia  the  Indian  Contract  Act,  1872*),  and  the  Indian 
Companies  Act^).    Native  law  is  applied  in  cases  to  which  natives  are  parties^). 

Courts  and  procedure. 

The  judicial  system  comprises  the  High  Court,  Subordinate  Courts,  and  Native 
Courts.  The  High  Court  consists  of  as  many  Judges  as  may  be  appointed^),  and  is 
a  court  of  record^).  The  High  Court  has  fuU  jurisdiction,  civil  and  criminal,  over 
all  persons  and  over  all  matters  within  the  Protectorate®),  and  is  a  Court  of  Admi- 
ralty exercising  admiralty  jurisdiction  in  all  matters  arising  upon  any  lake  or  other 
navigable  inland  waters,  or  otherwise  relating  to  ships  and  shipping  i"),  and  is  a  Court 
of  Bankruptoyii).  An  appeal  lies  from  the  High  Court  to  the  Court  of  Appeal  for 
the  Eastern  African  Protectorates  where  the  amount  involved  exceeds  rs.  1000, 
and  by  leave  of  Court  in  other  cases  i^),  and  thence  to  the  Privy  Council. 

The  Subordinate  Courts  exercise  criminal  jurisdiction,  and  a  limited  civil  juris- 
diction within  local  areas  defined  by  the  Governori*)^  and  in  conformity  with  the 
Indian  Code  of  Civil  Procedure^*).    An  appeal  lies  to  the  High  Court^^). 

Native  Courts  with  limited  civil  jurisdiction  exist  throughout  Uganda.  An  appeal 
lies  to  the  High  Court  i^). 


Statutes/') 

Application  of  Law. 
No.  4  of  1906.    Bankruptcy  and  Lunacy  (13th  February,  1906). 

1.  This  Ordinance  may  be  cited  as  The  Bankruptcy  and  Lunacy  Ordinance,  1906. 

2.  The  High  Court  shall  have  jurisdiction  in  bankruptcy  and  lunacy,  and  shall 
exercise  such  jurisdiction  in  conformity  with  the  substance  of  the  law  for  the 
time  being  in  force  in  England  so  far  as  circumstances  admit. 

1)  Colonial  Office  List,  1910,  p.  395.  —  ^)  Colonial  Office  List,  1910,  p.  395;  Staieaman's  Year- 
book, 1910,  pp.  173—175.  —  3)  Order  in  Council,  11th  August,  1902,  §  15  (2),  reprinted  in  full, 
infra.  The  Civil  Procedure  Code,  c.  20,  contains  the  provisions  relating  to  insolvency.  —  *)  Order 
of  Secretary  of  State,  17th  August,  1899,  §§  1,  2,  reprinted  in  full,  infra.  The  Indian  Contract 
Act  contains  the  provisions  relating  to  Partnerships  and  Sale  of  Goods.  —  ^)  Ord.  No.  12  of 
1905,  reprinted  in  full,  infra.  —  *)  Order  in  Council,  11th  August,  1902,  §  20,  reprinted  in  full, 
infra.  —  ')  Order  in  Council,  11th  August,  1902,  §  17.  —  8)  Ibid.  §  15,  (1)-  —  *)  Ibid.  §  15  (1). 
—  1")  Ibid.  §  16  (1).  The  following  provisions  of  the  Colonial  Courts  of  Admiralty  Act,  1890 
(53  &  54  Vic,  c.  27)  apply  as  if  the  High  Cotu-t  were  mentioned  in  lieu  of  a  Colonial  Court  of 
Admiralty,  and  the  Protectorate  were  referred  to  in  lieu  of  a  British  possession:  §§  2  (2 — 4 
5,  6,  16,  (3).  —  Ibid.  §  16  (2).  —  ")  Ord.  No.  4  of  1906.  —  12)  Ord.  No.  12  of  1911.  As  to 
the  constitution  of  this  Court  see  supra  under  East  Africa  Protectorate.  —  ^^)  Ord.  No.  12 
of  1911,  §  13.  —  1*)  Ibid.  §  54.  —  l^)  ibid.  §  40.  —  is)  Ibid.  §§  14,  44.  —  i')  As  in  force 
1st  January,   1912. 
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a)  Order  in  Council.    Tlie  Uganda  Order  in  Council,  1902 
(nth  August,  1902). 

13.  The  enactments  described  in  the  first  Schedule  to  The  Foreign  Jurisdiction 
Ad,  1890^),  shall  apply  to  Uganda  as  if  it  were  a  British  Colony  or  possession,  but 
subject  to  the  provisions  of  this  Order  and  to  the  exceptions,  adaptations,  and  modi- 
fications following,  that  is  to  say:  (I)  The  Commissioner  is  hereby  substituted  for 
the  Governor  of  a  Colony  or  British  possession,  and  the  High  Court  is  hereby  sub- 
stituted for  a  Superior  Court  or  Supreme  Court,  and  for  a  magistrate  or  Justice  of 
the  Peace  of  a  Colony  or  British  possession.  (II)  For  the  portions  of  the  Merchant 
Shipping  Acts,  1854^)  and  1867^),  referred  to  in  the  said  Schedule,  shall  be  sub- 
stituted Part  XIII  of  the  Merchant  Shipping  Act,  1894^).  (Ill)  In  section  51  of 
The  Conveyancing  (Scotland)  Act,  1874^,  and  any  enactment  for  the  time  being  in 
force  amending  the  same,  the  High  Court  is  substituted  for  a  Court  of  Probate  in  a 
Colony.  (IV)  With  respect  to  The  Fugitive  Offenders  Act,  1881^):  a)  So  much  of 
the  4th  and  5th  sections  of  the  said  Act  as  relates  to  sending  a  report  of  the  issue  of 
a  warrant,  together  with  the  information,  or  a  copy  thereof,  or  to  the  sending  of  a 
certificate  of  committal  and  report  of  a  case,  or  to  the  information  to  be  given  by 
a  Magistrate  to  a  fugitive,  shall  be  excepted,  and  in  Heu  of  such  information  the 
person  acting  as  the  Magistrate  shall  inform  the  fugitive  that  in  the  British  possession 
or  Protectorate  to  which  he  may  be  conveyed  he  has  the  right  to  apply  for  a  writ 
of  habeas  corpus  or  other  hke  process,  b)  So  much  of  the  6th  section  of  the  said 
Act  as  requires  the  expiration  of  fifteen  days  before  issue  of  warrant,  shall  be  ex- 
cepted, c)  The  Commissioner  shall  not  be  bound  to  return  a  fugitive  offender  to  a 
British  possession  unless  satisfied  that  the  proceediags  to  obtain  his  return  are 
taken  with  the  consent  of  the  Governor  of  that  possession,  d)  Por  the  purposes 
of  Part  II  of  the  said  Act,  Uganda,  Zanzibar,  the  Africa  Protectorate,  and  all  British 
possessions  and  protectorates  in  Africa  south  of  the  Equator  shall  be  deemed  to  be 
one  group  of  British  possessions. 

14,  Where,  under  the  Merchant  Shipping  Act,  1894,  or  any  amending  Act, 
anything  is  authorised  to  be  done  by,  to,  or  before  a  British  consular  officer,  such 
thing  may  be  done  in  any  place  in  Uganda,  at  which  there  is  no  consular  officer, 
by  such  officer  of  the  Protectorate  as  the  Commissioner  may  appoint. 

15 2.   [As  amended  by  Order  in  Council  of  4th  March,   1911.] 

Subject  to  the  other  provisions  of  this  Order,  such  civil  and  criminal  jurisdiction 
shall,  so  far  as  circumstances  admit,  be  exercised  in  conformity  with  the  Civil 
Procedure,  Criminal  Procedure,  and  Penal  Codes  of  India  in  force  at  the  date  of 
the  commencement  of  this  Order  and  subject  thereto  and  so  far  as  the  same 
shall  not  extend  or  apply  shall  be  exercised  in  conformity  with  the  substance 
of  the  common  law  the  doctrines  of  equity  and  statutes  of  general  apphcation  in 
force  in  England  on  the  11th  day  of  August,  1902,  and  with  the  powers  vested 
in  and  according  to  the  procedure  and  practice  observed  by  and  before  Courts  of 
Justice  and  Justices  of  the  Peace  in  England  according  to  their  respective  juris- 
dictions and  authorities  at  that  date,  save  in  so  far  as  the  said  Civil  Procedure  and 
Penal  Codes  of  India  and  the  said  common  law,  doctrines  of  equity,  and  statutes 
of  general  application  and  the  said  powers  procedure  and  practice  may  at  any  time 
before  the  commencement  of  this  Order  have  been,  or  hereafter  may  be,  modified, 
amended,  or  replaced  by  other  provision  in  heu  thereof  by  or  under  the  authority 
of  any  Order  of  His  Majesty  in  Council,  or  by  any  Ordinance  or  Ordinances  passed 
in  and  for  the  Protectorate.  Provided  always  that  the  said  common  law  doctrines 
of  equity  and  statutes  of  general  application  shall  be  in  force  in  the  Protectorate 
so  far  only  as  the  circumstances  of  the  Protectorate  and  its  inhabitants  and  the 
limits  of  His  Majesty's  jurisdiction  permit,  and  subject  to  such  qualifications  as 
local  circumstances  render  necessary. 

The  Order  in  Council  of  4th  March,  1911,  was  proclamed  4th  August,  1911,  and  is  in  force 
since  17  th  August,  1911. 

20.  In  aU  cases,  civil  and  criminal,  to  which  natives  are  parties,  every  Court  (a) 
shall  be  guided  by  native  law  so  far  as  it  is  applicable  and  is  not  repugnant  to  justice 

1)  53  &  54  Vic.  c.  37.  —  2)  17  &  18  Vic.  c.  120.  —  3)  30  &  31  Vic.  c.  124.  —  *)  57  &  58 
Vic.  c.  60.  —  6)  37  &  38  Vic.  c.  94.  —  «)  44  &  45  Vic.  c.  69. 
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and  morality  or  inconsistent  with  any  Order  in  Council  or  Ordinance  or  any  regu- 
lation or  rule  made  under  any  Order  in  Council  or  Ordinance,  and  (b)  shall  decide 
aU  such  cases  according  to  substantial  justice  without  undue  regard  to  technica- 
lities of  procedure  and  without  undue  delay. 


b)  Order  of  the  Secretary  of  State,  No.  15.    Application  of  Indian  Acts 

(17th  August,  1899).^) 

1.  The  following  enactments  of  the  Governor- General  of  India  in  Council  shall 
apply  to  the  Uganda  Protectorate,  that  is  to  say:  the  Indian  Police  Act,  1861  (Act 
5  of  1861);  the  Indian  Post-office  Act,  1866  (Act  14  of  1866);  The  Indian  Contract 
Act,  1872  (Act  9  of  1872);  the  Indian  Explosives  Act,  1884  (Act  4  of  1884);  the 
Indian  Telegraph  Act,  1885  (Act  13  of  1885);  the  Indian  Railways  Act,  1890  (Act  9 
of  1890);  the  Land  Acquisition  Act,  1894  (Act  1  of  1894;  the  Indian  Petroleum  Act, 

1899  (Act  8  of  1899). 

The  Indian  Police  Act,  1861,  was  superseded  by  the  Uganda  Police  Ordinance,  1908. 
The  Indian  Post  Office  Act  and  the  Indian  Railway  Act  are  also  superseded. 

2.  In  the  application  of  the  said  enactments  to  the  Uganda  Protectorate,  the 
following  modifications  shall  be  made:  a)  Where  any  such  enactment  provides 
that  any  act  or  thing  may  or  shall  be  done  by  the  Governor- General  of  India  in  Council 
or  by  a  local  Government,  whether  with  or  without  the  sanction  of  the  Governor- 
General  in  Council,  such  act  or  thing  may  or  shall  be  done,  subject  to  any  directions 
of  the  Secretary  of  State  by  the  Commissioner  and  Consul- General,  b)  Where  any 
such  enactment  provides  for  any  notification  in  any  Gazette,  such  notification  shall 
be  made  in  the  Official  Gazette  for  Uganda,  and  if  there  be  no  such  Gazette,  in  such 
manner  as  the  Commissioner  and  Consul- General  shaU  direct,  c)  Where  in  any  of 
said  enactments  reference  is  made  to  any  magistrate  or  other  public  officer,  such 
reference  shaU  be  construed  as  applying  to  a  magistrate  or  public  officer  exercising 
similar  functions  in  the  Protectorate,  d)  Where  in  any  of  the  said  enactments  re- 
ference is  made  to  the  Indian  Penal  Code,  or  other  Indian  enactment  of  criminal 
law  or  procedure,  such  reference  shall,  until  the  Indian  Penal  Code  is  apphed  to 
Uganda,  be  construed  as  nearly  as  circumstances  admit  in  accordance  with  corres- 
ponding provisions  of  EngUsh  law  or  procedure,  e)  References  to  India  or  any  Presi- 
dency shall  be  construed  as  references  to  the  Protectorate. 


c)  No.  3  of  1909.   Applied  Indian  Acts  (1st  January,  1909). 

1.  This  Ordinance  may  be  cited  as  the  Applied  Indian  Acts  Ordinance,  1909. 

2.  Any  Act  of  the  Government  of  India  amending  or  substituted  for  any  Act 
of  such  Government  which  has  been  apphed  to  and  is  in  force  in  the  Protectorate 
shall,  if  such  amending  or  substituted  Act  was  passed  in  India  before  the  1st  day 
of  January,  1908,  apply  to  the  Protectorate  as  from  the  date  when  such  Act  shall 
have  come  into  force  in  India;  but  no  such  Act  passed  on  or  after  the  Ist  day  of 
January,  1908,  shall  apply  to  the  Protectorate  until  it  shall  be  applied  by  Or- 
dinance, any  existing  Ordinance,  Regulation,  or  other  law  of  Uganda  to  the  con- 
trary notwithstanding. 

Companies.^) 
No.  12  of  1905.    Companies  (21st  December,  1905). 

1.  This  Ordinance  may  be  cited  as  The  Uganda  Companies  Ordinance,  1905. 

2.  [As  amended  by  notice  of  19th  April,  1906.]  The  Indian  Companies  Act  (Act 
No.  VI  of  1882)  together  with  the  amending  Acts  No.  VI  of  1887  and  No.  XII  of  1895 
and  also  the  Indian  Companies  (Branch  Register)  Act  (Act  No.  IV  of  1900)  are  hereby 
applied  to  the  Uganda  Protectorate. 

1)  Orders  and  regulations,  1895—1900,  p.  57.  —  2)  xhe  fees  prescribed  by  the  Indian 
Companies  Act,  are  applicable  in  Uganda.  —  Notice,  10th  March,  1908. 
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4.-  ^'  J"?!*?^®  application  to  the  said  Acts  to  the  Protectorate  the  following  modifica- 
tions shall  be  made  that  is  to  say:  I)  In  the  said  Acts  the  Uganda  Protectorate 
shaU  be  substituted  for  British  India  or  any  part  thereof  and  Entebbe  shall  be 
substituted  tor  any  town  mentioned  in  the  said  Acts.  II)  The  powers  of  the  Go- 
vernor General  in  Council  and  the  powers  of  the  local  Government  under  the  said 
Acts  shall  be  exercised  by  the  Commissioner. 

4.  For  any  bank  mentioned  in  the  said  Acts  shall  be  substituted  such  bank  or 
person  as  the  Court  may  direct. 

r.  5-  Notifications  required  by  the  said  Acts  to  be  pubhshed  in  any  Gazette  shall 
be  published  in  such  manner  as  the  Commissioner  may  direct 
V  TT^"  "F^^  powers  exercisable  by  any  Court  under  the  said  Acts  shall  be  exercisable 
by  His  Majesty  s  High  Court  of  Uganda  or  such  other  Courts  as  may  be  from  time 
to  time  ordered  by  procedure  rules,  and  the  powers  and  duties  exercisable  by  any 
person  or  persons  under  the  said  Acts  shaU  be  exercisable  by  such  person  or  persons 
as  the  Commissioner  may  direct. 

«  '^^^  Court  shall  have  power  to  construe  the  said  Acts  with  such  alterations 
not  affecting  the  substance  as  may  be  necessary  or  proper  to  adapt  the  same  to  the 
matter  before  the  Court. 
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Introduction.^ 


The  limits  of  Northern  Rhodesia  are  the  parts  of  Africa  bounded  by  Southern 
Rhodesia,  German  South- West  Africa,  Portuguese  West  Africa,  the  Congo  Free 
State,  German  East  Africa,  Nyasaland,  and  Portuguese  East  Africa.  By  notice 
published  in  the  official  Gazette  of  the  Protectorate  and  in  the  London  Gazette, 
a  Secretary  of  State  may  declare  any  parts  of  Africa  north  of  the  River  Zambesi, 
and  under  the  protection  of  Great  Britain,  to  be  included  within  the  limits  of  Nor- 
thern Rhodesia*). 


1)  During  the  years  following  1906  no  laws  of  North-Western  Rhodesia  were  published 
in  book  form.  Enactments  for  these  years  are  to  be  found  only  in  the  fUes  of  the  Official  Gazette 
of  the  High  Commissioner.  —  ^)  The  author  desires  to  express  his  thanks  to  the  British  South  Africa 
Company,  and  to  Richard  Goode,  Esq.,  Secretary  of  North-Western  Rhodesia,  and  to  Henry 
Rangeley,  Esq.,  Secretary  of  North-Eastern  Rhodesia,  for  copies  of  the  laws  and  for  other 
valuable  information.  —  ^)  Order  in  Council,  4th  May,  1911,   §  4. 
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History  and  government.^) 

Northern  Rhodesia  is  a  part  of  the  territory  of  the  British  South  Africa  Com- 
pany. The  general  administration  is  exercised  by  the  Company  in  accordance  with 
the  terms  of  its  Charter  of  29th  October,  1889,  as  amended,  and  the  Order  in  Council 
of  4th  May,  1911.  A  Secretary  of  State  may,  if  he  think  fit,  appoint  a  Resident 
Commissioner  and  such  officers  as  he  may  with  the  concurrence  of  the  Lords  Com- 
missioners of  the  Treasury  consider  necessary.  The  Company  may  exercise  the 
administration  by  an  officer  styled  the  Administrator  and  such  subordinate  officers 
as  may  be  necessary.  The  Company  may  also  appoint  a  council  to  assist  the  Ad- 
ministrator. The  legislative  power  is  vested  in  the  High  Commissioner  for  South 
Africa,  who  is  empowered,  after  consulting  the  Administrator,  to  make,  alter,  and 
repeal  Proclamations.  The  High  Commissioner,  before  issuing  any  Proclamation, 
must,  wherever  possible,  have  regard  to  any  suggestions  or  requests  made  to  him 
in  respect  thereof  by  the  British  South  Africa  Company.  In  issuing  Proclamations 
the  High  Commissioner  must  have  due  regard  for  any  native  laws  or  customs  by 
which  the  civil  relations  of  native  chiefs,  tribes,  or  populations  are  regulated, 
except  so  far  as  the  same  may  be  incompatible  with  the  due  exercise  of  British 
power  and  jurisdiction.  Proclamations  concerning  the  raising  of  revenue  require 
the  previous  assent  of  the  Company 2). 

Law  in  force. 

The  law  for  the  time  being  in  force  in  and  for  England  prevails  in  Northern 
Rhodesia,  except  so  far  as  the  same  may  be  inappUcable  or  may  be  modified  by  any 
Order  in  Council  or  local  Proclamation.  But  no  Act  passed  by  the  Parliament  of 
the  United  Kingdom  after  the  commencement  of  the  Order  in  Council  of  4  th  May, 
1911,  applies  to  the  territory s).  In  civil  cases  between  natives,  native  law  and  customs 
are  applied  so  far  as  the  same  are  not  repugnant  to  natural  justice  and  morality 
or  to  any  Order  in  Council  or  local  enactment*). 

Courts  and  procedure. 

The  judicial  system  comprises  the  High  Court  of  Northern  Rhodesia  and 
Magistrates'  Courts^).  The  High  Court  is  a  court  of  record  and  has  full  jurisdiction, 
civil  and  criminal,  over  all  persons  and  over  aU  matters  within  Northern  Rhodesia 8). 
It  is  composed  of  as  many  judges  as  may  be  from  time  to  time  appointed,  and  its 
jurisdiction  may  be  exercised  by  a  Judge  thereof  sitting  alone'). 

The  Magistrates'  Courts  have  jurisdiction  over  all  persons  within  the  districts 
assigned  to  them.  The  number  of  Magistrates'  Courts  and  the  territorial  Umits 
within  which  they  may  exercise  jurisdiction  are  determined  from  time  to  time  by 
the  Administrator^). 

With  the  approval  of  the  High  Commissioner,  the  Administrator  may  appoint 
Assistant  Magistrates  9).  Subject  to  any  regulations  and  laws  appeals  Ke  from  the 
Magistrates'  Courts  to  the  High  Courts"). 

An  appeal  hes  from  the  High  Court  of  Northern  Rhodesia  to  the  Privy  Council 
in  civil  matters  when  the  amount  or  costs  in  dispute  exceeds  £  500.  Every  appeal 
must  be  proceeded  with  within  such  time  and  in  such  manner,  as  regards  form, 
as  may  be  prescribed  by  the  rules  of  procedure  of  the  Privy  Council^i). 


1)  See  Hensman,  History  of  Rhodesia;  Maclver,  Mediaeval  Rhodesia.  —  ^)  Order  in 
Council,  4th  May,  1911,  §§  7-10,  13,  17,  18.  —  »)  Ibid.  §  21,  reprinted  in  full,  infra.  — 
*)  Ibid.  §  35,  reprinted  in  full,  infra.  —  ^)  Ibid.  §§  21  (1),  30.  See  also  P.  No.  2  of  1911.  — 
6)  Ibid.  §  21  (1).  —  7)  Ibid.  §§  22,  24.  —  8)  Ibid.  §§  29,  30  (1).  —  »)  Ibid.  §  30  (2).  —  ")  Ibid. 
§  33.  —  11)  Ibid.   §  28. 
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Statutes/) 


Application  of  Law. 

a)  Order  in  Council.   The  Northern  Rhodesia  Order  in  Council 

(4th  May,  1911). 

21 2.  Civil  and  criminal  jurisdiction  shall,  so  far  as  circumstances 

admit,  be  exercised  upon  the  principles  of  and  in  conformity  with  the  substance 
of  the  law  for  the  time  being  in  force  in  and  for  England,  and  with  the  powers 
vested  in  and  according  to  the  course  of  procedure  and  practice  observed  by  and 
before  Coiu'ts  of  Justice  and  Justices  of  the  Peace  in  England  according  to  their 
respective  jurisdictions  and  authorities,  except  so  far  as  such  law  may  be  inapphc- 
able  or  may  be  modified  by  any  Order  in  Council  or  Proclamation.  Provided 
that  no  Act  passed  by  the  Parliament  of  the  United  Kingdom  after  the  commence- 
ment of  this  Order  shall  be  deemed  to  apply  to  the  said  territory. 

35.  In  civil  cases  between  natives  the  High  Court  and  the  Magistrates'  Courts 
shall  by  guided  by  native  law  so  far  as  that  law  is  not  repugnant  to  natural 
justice  or  moraUty,  or  to  any  Order  made  by  His  Majesty  in  CouncU,  or  to  any 
Proclamation  made  under  this  Order.  In  any  such  case  the  Court  may  obtain 
the  assistance  of  one  or  two  native  assessors,  to  advise  the  Court  upon  native 
law  and  customs,  but  the  decision  of  the  Court  shall  be  given  by  the  Judge  or  Mag- 
istrate alone.  In  all  other  respects  the  Court  shall  foUow,  as  far  as  possible,  the 
procedure  observed  in  similar  cases  in  England. 

To  the  same  effect,  North-Eastern  Rhodesia,  Reg.  No.  4  of  1904,  §  8. 

36.  If  in  any  civil  case  between  natives  a  question  arises  as  to  the  effect  of 
a  marriage  contracted,  according  to  native  law  or  custom,  by  a  native  in  the  life- 
time of  one  or  more  other  wives  married  to  him  according  to  native  law  or  custom, 
the  Court  may  treat  such  marriage  as  valid  for  aU  civil  purposes,  in  so  far  as  poly- 
gamous marriages  are  recognised  by  the  said  native  law  or  custom. 


b)  North- Western  Rhodesia,  No.  6  of  1905.    Administration  of  Justice 

(25th  February,  1905). 

Cases  between  natives.  6.  In  any  criminal  or  civil  case  or  action  between  na- 
tives the  Court  shall  be  guided  by  native  law  and  custom  except  so  far  as  the  same 
may  be  incompatible  with  the  due  exercise  of  His  Majesty's  power  and  jurisdiction. 

In  the  administration  of  justice  to  the  said  peoples  or  inhabitants,  careful  regard  shall 
always  be  had  to  the  customs  and  laws  of  the  class  or  tribe  or  nation  to  which  the  parties 
respectively  belong,  especially  with  respect  to  the  holding,  possession,  transfer,  and  disposition 
of  lands  and  goods  and  testate  or  intestate  succession  thereto,  and  marriage,  divorce,  and 
legitimacy,  and  other  rights  of  property  and  personal  rights,  but  subject  to  any  British  laws 
which  may  be  in  force  in  any  of  the  territories  aforesaid,  and  applicable  to  the  peoples  or 
inhabitants  thereof.  —  Charter  of  The  British  South  Africa  Co.,  §  14. 


Credit  Trade. 
No.  1  of  1912.    Credit  Trade  with  Natives  (1st  February,  1912). 

1.     The  North-Eastern  Rhodesia  Credit  Trade  -with  Natives  Regulations,  1904, 

shall  be  and  are  hereby  repealed.  _  .         „     x.     „ 

2     In  this  Proclamation,  unless  the  context  otherwise  requires:    native    means 

any  native  of  Africa  not  being  of  European  or  American  race  or  parentage;  "sale" 
includes  barter  or  exchange;  "Magistrate"  includes  an  Assistant  Magistrate  and 
"Native  Commissioner"  includes  an  Assistant  Native  Commissioner. 

')  As  in  force   1st  February,   1912. 
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3.  No  contract  for  the  sale  on  credit  of  goods  by  any  person  not  being  a  native 
to  any  native  shall  be  vaUd,  unless :  a)  it  be  in  writing  and  attested  by  a  magistrate 
or  native  commissioner  having  jurisdiction  at  the  place  where  such  contract  is 
made,  and  b)  such  magistrate  or  native  commissioner  certifies  in  writing  that  the 
contract  is  bona  fide  and  appears  to  be  for  the  benefit  of  the  native  to  whom  credit 
is  to  be  given. 

4.  The  Magistrate  or  Native  Commissioner,  on  sanctioning  any  contract  under 
this  Proclamation,  shall  satisfy  himself  that  the  native  understands  the  contract 
and  agrees  thereto,  and  may  also  require  delivery  of  the  goods  to  be  made  to  the 
native  in  his  presence  or  in  the  presence  of  some  person  appointed  by  him,  or  may 
require  evidence  of  such  delivery  having  been  dxdy  made.-! 

5.  No  contract  for  the  sale  on  credit  of  goods  by  any  person  not  being  a  native 
to  any  native  shall  be  capable  of  proof  in  any  Court  of  the  Territory  by  any  evidence, 
whether  documentary  or  parol,  save  that  of  the  written  agreement  attested  and 
certified  in  accordance  with  section  3  of  this  Proclamation;  provided  always  that 
nothing  in  this  section  shaU  make  any  instrument  or  agreement  inadmissible  in 
evidence  in  any  criminal  proceeding. 

6.  Nothing  herein  contained  shall  affect  any  contract  between  natives  and  per- 
sons other  than  natives,  entered  into  before  the  taking  effect  of  this  Proclamation. 

7.  This  Proclamation  may  be  cited  as  the  Credit  Sales  to  Natives  Proclamation, 
1912,  and  shall  have  force  and  take  effect  from  the  date  of  pubUcation  in  the  Gazette. 


VII.  Nyasaland  Protectorate. 


Bibliography. 
Collections  of  Ordinances. 

King's  regulations  published  ia  the  British  Central  Africa  Protectorate,  1894  to  1900, 
inclusive.    Zomba.    1902. 

Resident's  handbook,  being  a  compilation  of  the  standing  orders,  rules,  and  regulations 
in  force  in  the  Nyasaland  Protectorate,  revised  to  the  31st  December,  1908.    London.    1908. 

Orders  in  Council,  ordinances,  [regulations,  proclamations,  orders  and  rules.  Annual. 
Zomba. 


Introduction. 


The  Nyasaland  Protectorate  comprises  the  western  shore  of  Lake  Nyasa  with 
the  high  tablelands  separating  it  from  the  basin  of  the  Loangwa  River,  and  the 
region  lying  between  the  watershed  of  the  Zambesi  and  the  Shire  Rivers  on  the  west, 
and  the  Lakes  Chiuta  and  Chilwa  and  the  River  Ruo  (an  affluent  of  the  Shir6) 
on  the  east,  including  the  mountain  systems  of  the  Shire  Highlands  and  Mlanje. 
It  is  bounded  on  the  north  by  German  East  Africa,  on  the  west  by  the  British  South 
Africa  Company's  Territory  known  as  North-Eastem  Rhodesia,  on  the  south  and 
east  by  Portuguese  East  Africa^). 

History  and  government. 

The  expedition  of  Dr.  Livingstone  in  1859  resulted  ultimately  in  the  establish- 
ment of  various  Christian  missions  (1874 — 1881)  in  the,  territory  now  comprised 
within  the  Nyasaland  Protectorate.  The  missions  were  followed  by  the  African 
Lakes  Corporation,  and  a  British  Consul  was  appointed  in  1883.   A  British  protec- 

1)  Colonial  Office  List,  1910,  p.  300;  Order  in  Council,  11th  August,  1902.  Stat.  R.  &  0. 
Rev.   1904,   vol.  5,    "Foreign  Jurisdiction,"   p.  40.     See  also  Proclamation  No.  11   of  1911. 
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torate  was  proclaimed  over  the  Shire  district  on  21st  September,  1889,  and  was 
extended  over  other  territories  by  treaties  with  various  native  chiefs.  British  rights 
were  further  recognized  under  a  convention  with  Portugal,  concluded  in  18911). 
The  government  of  the  Protectorate  is  carried  on  under  the  provisions  of  an 
Order  in  Council  of  6th  July  1907  2),  which  vests  the  executive  power  in  a  governor 
and  commander-in-chief,  assisted  by  an  executive  council.  The  legislative  power 
is  vested  in  a  legislative  council  consisting  of  the  governor  and  not  less  than  two 
appointed  members.  The  Crown  has  expressly  reserved  the  power  to  disallow  local 
ordinances,  and  to  legislate  by  means  of  Orders  in  Council. 

Law  in  force. 

The  common  law,  the  doctrines  of  equity,  and  the  statutes  of  general  appli- 
cation in  force  in  England  on  11th,  August,  1902,  prevail  in  the  Nyasaland  Protec- 
torate, except  in  so  far  as  the  same  may  have  been  modified  by  an  Order  in  Council 
or  a  local  ordinance  3).  Certain  Imperial  enactments  relating  to  commercial  law  are 
adopted  by  local  ordinances*). 

Courts  and  procedure. 

The  judicial  system  comprises  the  High  Court,  District  Courts,  and  Sub-District 
Courts.  The  High  Court  is  a  court  of  record  with  full  jurisdiction,  civil  and  criminal, 
over  aU  persons  and  over  aU  matters  in  the  Protectorate  s),  and  is  a  court  of  ad- 
miralty under  the  Colonial  Courts  of  Admiralty  Act,  1890^).  The  subordinate  courts 
exercise  a  limited  civil  and  criminal  jurisdiction'').  An  appeal  hes  from  the  sub- 
ordinate courts  to  the  High  Court,  and  from  the  High  Court  to  the  Court  of  Appeals 
for  East  Africa,  provided,  in  the  latter  case,  that  the  amount  involved  exceeds  £  70 
in  value,  or  leave  of  the  High  Court  or  of  the  Court  of  Appeals  is  obtained^).  An 
appeal  lies  from  the  Court  of  Appeal  in  civil  cases  where  the  amormt  involved  is 
rs.  10000  or  upwards.  Such  appeal  must  be  prosecuted  within  three  months.  The 
appellant  must  furnish  security  in  an  amount  not  exceeding  rs.  5000.  Execution 
may  be  carried  out  or  suspended,  the  respondent  or  appellant  giving  security^). 


Statutes/") 
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Order  in  Council.    The  British  Central  Africa  Order  in  Council,  1902 

(11th  August,  1902).") 


13.  The  enactments  described  in  the  first  Schedule  to  The  Foreign  Jurisdiction 
Act,  1890^^),  shall  apply  to  Nyasaland  as  if  it  were  a  British  Colony  or  possession, 
but  subject  to  the  provisions  of  this  Order  and  to  the  exceptions,  adaptations, 
and  modifications  following,  that  is  to  say:  1.  The  Commissioner  is  hereby  sub- 
stituted for  the  Governor  of  a  Colony  or  British  possession  and  the  High  Court  is 
hereby  substituted  for  a  Superior  Court  or  Supreme  Court,  and  for  a  Magistrate  or 
Justice  of  the  Peace  of  a  Colony  or  British  possession.  2.  For  the  portions  of  the 
Merchant  Shipping  Acts,  1854^^)  and  1867^^),  referred  to  in  the  said  Schedule,  shall 
be  substituted  Part  XIII  of  the  Merchant  Shipping  Act,  1894^^).    3.  In  section  51 

1)  Colonial  Office  List,  1910,  pp.  300,  SOL  —  2)  Stat.  R.  &  O.  1907,  p.  169.  —  3)  Order  in 
Couixoil,  11th  August,  1902,  §  15  (2),  as  amended  by  Order  in  Council,  21st  December,  1907, 
reprinted  in  fuU,  infra.  —  *)  These  Ordinances  are  reprinted  infra.  —  ^)  Order  in  Council, 
Stat.  R.  &  O.  Rev.  1904,  vol.  5,  "Foreign  Jurisdiction,"  p.  40.  —  «)  Ibid.  §  16.  —  ')  Ord.  No.  8 
of  1903,  as  amended  by  Ord.  No.  3  of  1904.  —  »)  Order  in  Council,  15th  February,  1909. 
Stat.  R.  &  O.  1909,  p.  321;  Ord.  No.  17  of  1911,  §8.-9)  Order  in  Council,  15th  February, 
1909,  §§  5,  6.  —  1")  As  in  force  1st  January,  1912.  —  H)  As  amended  by  Order  in  Council, 
6th  July,  1907.  Stat.  R.  &  O.  1907,  p.  169.  —  12)  53  &  54  Vic.  c.  37.  —  ")  30  &  31  Vic.  c.  124. 
—  1*)  17  &  18  Vic.  u.   120.  —  16)  57  &  58  Vic.  c.  60. 
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of  The  Conveyancing  {Scotland)  Act,  1874^),  and  any  enactment  for  the  time  being 
in  force  amending  the  same,  the  High  Court  is  substituted  for  a  Court  of  Probate 
in  a  Colony.  4.  With  respect  to  The  Fugitive  Offenders  Act,  1881^):  a)  So  much 
of  the  4th  and  5th  sections  of  the  said  Act  as  relates  to  sending  a  report  of  the  issue 
of  a  warrant,  together  with  the  information,  or  a  copy  thereof,  or  to  the  sending  of 
a  certificate  of  committal  and  report  of  a  case,  or  to  the  information  to  be  given 
by  a  Magistrate  to  a  fugitive,  shall  be  excepted,  and  in  Ueu  of  such  information  the 
person  acting  as  the  Magistrate  shall  inform  the  fugitive  that  in  the  British  posses- 
sion or  Protectorate  to  which  he  may  be  conveyed  he  has  the  right  to  apply  for  a 
writ  of  habeas  corpus  or  other  Hke  process ;  b)  So  much  of  the  6th  section  of  the 
said  Act  as  requires  the  expiration  of  fifteen  days  before  issue  of  warrant  shall  be 
excepted;  c)  The  Commissioner  shall  not  be  bound  to  return  a  fugitive  offender 
to  a  British  possession  unless  satisfied  that  the  proceedings  to  obtain  his  return 
are  taken  with  the  consent  of  the  Governor  of  that  possession;  d)  For  the  pur- 
poses of  Part  II  of  the  said  Act,  Uganda,  Zanzibar,  the  East  Africa  Protectorate, 
and  all  British  possessions  and  Protectorates  in  Africa  south  of  the  Equator  shall 
be  deemed  to  be  one  group  of  British  possessions. 

14.  Where,  imder  the  Merchant  Shipping  Act,  1894,  or  any  amending  Act, 
anything  is  authorized  to  be  done  by,  to,  or  before  a  British  Consular  officer,  such 
thing  may  be  done  in  any  place  in  the  Protectorate  at  which  there  is  no  Consular 
officer  by  such  officer  of  the  Protectorate  Government  as  the  Commissioner  may 
appoint. 

15 2.   [As  amended  by  Order  in  Council  21st  December, 

1907.]  Civil  and  criminal  jurisdiction  shall,  so  far  as  circumstances  admit,  be  exer- 
cised in  conformity  with  the  substance  of  the  common  law,  doctrines  of  equity, 
and  statutes  of  general  apphcation  in  force  in  England  on  the  eleventh  day  of  August, 
1902,  and  with  the  powers  vested  in  and  according  to  the  procedure  and  practice 
observed  by  and  before  Courts  of  Justice  and  justices  of  the  peace  in  England 
ax5Cording  to  their  respective  jurisdictions  and  authorities  at  that  date,  save  in  so 
far  as  the  same  may  at  any  time  before  the  commencement  of  this  Order  have  been, 
or  hereafter  may  be,  modified  or  amended  by  or  under  the  authority  of  any  Order 
of  His  Majesty  in  Council,  or  by  any  Ordinance  or  Ordinances  passed  in  and  for 
the  Protectorate. 


Credit  Trade. 
No.  5  of  1903.    Credit  Trade  with  Natives  (9th  October,  1903). 


1.  This  Ordinance  may  be  cited  as  The  British  Central  Africa  Credit  Trade 
with  Natives  Ordinance,  1903. 

2.  This  Ordinance  shall  apply  only  to  such  provinces  or  districts  of  the  Protecto- 
rate as  the  Commissioner  shall  by  Proclamation  declare. 

By  proclamation  of  16th  December,  1903,  this  Ordinance  appUes  to  the  entire  Protectorate 
from  1st  January,  1904. 

3.  No  contract  for  the  sale  on  credit  of  goods  to  the  value  or  at  a  price  of  more 
than  twenty  shillings  by  any  trader  or  other  person  not  being  a  native  of  such  pro- 
vinces or  districts  to  any  native  of  such  provinces  or  districts  shaU  be  vahd  unless 
it  is  in  writing,  and  attested  by  the  Collector  or  an  Assistant  Collector  of  the  district 
to  which  the  native  belongs. 

4.  The  Collector  or  Assistant  Collector,  on  sanctioning  any  contract  under 
this  Ordinance,  shall  satisfy  himself  that  the  native  understands  the  contract  and 
agrees  thereto,  and  may  also  require  dehvery  of  the  goods  to  be  made  to  the  native 
in  his  presence  or  in  the  presence  of  some  person  appointed  by  him,  or  may  require 
evidence  of  such  dehvery  having  been  duly  made. 

5.  No  evidence  in  proof  of  the  contract,  whether  documentary  or  parol,  shall 
be  received  in  any  Court  in  the  Protectorate  other  than  the  written  agreement 
attested  in  accordance  with  section  3 :  Provided  always  that  nothing  in  this  section 

1)  37  &  38  Vic.   c.  94.   —  2)  44  &  45  Vic.   c.  69. 
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shall  make  any  instrument  or  agreement  inadmissible  in  evidence  in  any  criminal 
proceeding. 

6.  Nothing  herein  contained  shall  affect  a  contract  between  natives  of  a  pro- 
vince or  district  and  persons  other  than  natives  entered  into  before  the  date  of  the 
Proclamation  applying  this  Ordinance  to  such  province  or  district. 


Companies  and  Bills  of  Exchange. 
No.  2  of  1902.    Banking  (31st  December,  1902). 

Bank  Charter  and  Companies  Acts  apply.  1.  Except  as  otherwise  provided  by 
this  Ordinance,  the  provisions  of  the  Bank  Charter  Act,  1844,  the  Companies  Acts, 
1862  to  1900,  the  Bills  of  Exchange  Act,  1882,  and  any  Acts  amending  those  Acts 
shall  apply,  so  far  as  circumstances  admit,  for  aU  purposes  in  the  British  Central 
Africa  Protectorate. 

See  also  Order  in  Council  11th  August,  1902,  §  15,  supra.  The  Companies  Act,  1900,  is  in 
force.  Where  a  company's  assets  are  situated  in  Nyasaland,  and  it  is  carrying  on  business  there, 
it  is  necessary  that  its  debentures  be  registered  in  the  Protectorate.  Registration  in  England 
is  not  sufficient.  —  Byrne  v.  TurnbuU,  (Ct.  of  App.,  25th  October,  1909),  Zanzibar  Gazette, 
2d  November,  1909.  Evidence  is  admissible  to  prove  a  contemporaneous  agreement  that  a  per- 
son prima  facie  a  principal  on  a  note  is  in  fact  only  a  surety.  Where  a  creditor  has  by  his  own 
act  rendered  unavailable  part  of  the  security  to  the  benefit  of  which  the  surety  was  entitled,  the 
latter  is  pro  tanto  discharged.  —  Jones  Parry  &  Co.  v.  Copland,  (Ct.  of  App.,  2d  April,  1908), 
Zanzibar  Gazette,  15th  April,  1908. 

Interpretation  of  terms.  2.  In  this  Ordinance,  unless  the  context  otherwise 
requires:  "Bank"  means  any  company,  whether  British  or  foreign,  and  any  part- 
nership or  person  carrying  on  the  ordinary  business  of  banking.  "Bank-note" 
means  any  bill,  draft,  or  note  issued  by  any  bank  for  the  payment  of  money  to  the 
bearer  on  demand,  or  entitling  or  being  intended  to  entitle  the  holder  without  in- 
dorsement, or  without  any  further  indorsement  than  may  exist  thereon  at  the  time 
of  issue,  to  the  payment  of  any  sum  of  money  on  demand,  whether  the  same  shaU 
be  so  expressed  or  not.  "Commissioner"  means  His  Majesty's  Commissioner  and 
Consul- General  for  British  Central  Africa.  "Protectorate"  means  the  British  Central 
Africa  Protectorate.  "Registrar"  means  the  Registrar  of  the  Protectorate.  "Trea- 
surer" means  the  Treasurer  of  the  Protectorate.  "Government  securities"  means 
any  British  Government  securities,  any  Colonial  Government  securities  guaranteed 
by  His  Majesty's  Government,  any  securities  of  the  respective  Governments  of 
the  Cape  of  Good  Hope,  Natal,  and  the  Protectorate.  "Coin"  means  gold,  silver, 
and  bronze  or  other  coin  legally  current  in  the  Protectorate,  and  subject  to  the 
conditions  as  to  legal  tender  prescribed  by  the  Commissioner. 

For  the  purposes  of  this  Ordinance  every  bank-note  not  in  the  possession  of 
the  bank  which  issued  it,  or  any  of  its  branches,  shall  be  deemed  to  be  in 
circulation. 


Public  Holidays. 
Notice  No.  56  of  1908.    Public  Holidays  (30th  April,  1908). 

It  is  hereby  notified  for  general  information  that  the  Governor  has  appointed 
the  following  days  to  be  observed  as  pubhc  hoHdays  throughout  the  Protectorate: 
Good  Friday,  Easter  Monday,  Empire  Day,  King's  Birthday,  Christmas  Day, 
Boxing  Day. 

This  notice  supersedes  the  notice  pubUshed  in  the  Gazette  of  the  30th  March, 
1907. 
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Carriers  and  Warehousemen. 
No.  1  of  1902.    Shipping  (27th  October,  1902). 


Delivery  of  goods,  and  lien  for  freight.  33.  In  sections  33  to  41  inclusive,  unless 
the  context  otherwise  requires:  The  expression  "goods"  includes  every  description 
of  wares  and  merchandise.  The  expression  "wharf"  includes  aU  wharves,  quays, 
docks,  and  premises  in  or  upon  which  any  goods,  when  landed  from  ships  may  be 
lawfully  placed.  The  expression  "warehouse"  includes  all  warehouses,  buildings, 
and  premises  in  which  goods,  when  landed  from  ships  may  be  lawfully  placed. 
The  expression  "report"  means  such  report  as  may  be  required  to  be  made  by  the 
master  of  an  importing  ship.  The  expression  "entry"  means  such  entry  as  may  be 
required  to  be  made  for  the  landing  or  discharge  of  goods  from  an  importing  ship. 
The  expression  "ship-owner"  includes  the  master  of  the  ship  and  every  other  person 
authorized  to  act  as  agent  for  the  owner  or  entitled  to  receive  the  freight,  demurrage, 
or  other  charges  payable  in  respect  of  the  ship.  The  expression  "owner"  used  in 
relation  to  goods,  means  every  person  who  is  for  the  time  entitled,  either  as  owner 
or  agent  for  the  owner,  to  the  possession  of  the  goods,  subject  in  the  case  of  a  lien 
(if  any)  to  that  lien.  The  expression  "wharfinger"  means  the  occupier  of  a  wharf 
as  hereinbefore  defined.  The  expression  "warehouseman"  means  the  occupier  of 
a  warehouse  as  hereinbefore  defined. 

Power  of  ship-owner  to  enter  and  land  goods  on  default  by  owner  of  goods.  34. 
1.  Where  the  owner  of  any  goods  imported  in  ship  from  foreign  parts  into  the  Pro- 
tectorate faUs  to  make  an  entry  thereof,  or,  having  made  entry  thereof,  to  land 
the  same  or  take  dehvery  thereof,  and  to  proceed  therewith  with  aU  convenient 
speed,  by  the  times  severally  hereinafter  mentioned,  the  ship-owner  may  make 
entry  of  and  land  or  unship  the  goods  at  the  following  times :  a)  If  a  time  for  the 
delivery  of  the  goods  is  expressed  in  the  charter-party,  bill  of  lading,  or  agreement, 
then  at  any  time  after  the  time  so  expressed ;  b)  If  no  time  for  the  dehvery  of  the 
goods  is  expressed  in  the  charter-party,  bill  of  lading,  or  agreement,  then  at  any 
time  after  the  expiration  of  seventy-two  hours,  exclusive  of  a  Sunday  or  holiday, 
from  the  time  of  the  report  of  the  ship.  2.  Where  a  ship-owner  lands  goods  under 
this  section  he  shall  place  them  or  cause  them  to  be  placed :  a)  If  any  wharf  or  ware- 
house is  named  in  the  charter-party,  bill  of  lading,  or  agreement,  as  the  wharf  or 
warehouse  where  the  goods  are  to  be  placed,  and  2  they  can  be  conveniently  there 
received,  on  that  wharf  or  in  that  warehouse;  and  b)  In  any  other  case  on  some 
wharf  or  in  some  warehouse  on  or  in  which  the  goods  of  a  like  nature  are  usually 
placed,  the  wharf  or  wharehouse  being,  if  the  goods  are  dutiable  a  wharf  or  ware- 
house duly  approved  by  the  Customs  for  the  landing  of  dutiable  goods.  3.  If  at 
any  time  before  the  goods  are  landed  or  unshipped  the  owner  of  the  goods  is  ready 
and  offers  to  land  or  take  dehvery  of  the  same,  he  shall  be  allowed  to  do  so,  and  his 
entry  shall  in  that  case  be  preferred  to  any  entry  which  may  have  been  made  by 
the  ship-owner.  4.  If  any  goods  are,  for  the  purpose  of  convenience  in  assorting 
the  same,  landed  at  the  wharf  where  the  ship  is  discharged,  and  the  owner  of  the 
goods  at  the  time  of  that  landing  has  made  entry,  and  is  ready,  and  offers  to  take 
dehvery  thereof,  and  to  convey  the  same  to  some  other  wharf  or  warehouse,  the 
goods  shall  be  assorted  at  landing,  and  shall  if  demanded,  be  dehvered  to  the  owner 
thereof  within  twenty-four  hours  after  assortment;  and  the  expense  of  and  conse- 
quent on  that  landing  and  assortment  shall  be  borne  by  the  ship-owner.  5.  If 
at  any  time  before  the  goods  are  landed  or  unshipped,  the  owner  thereof  has  made 
entry  for  the  landing  and  warehousing  thereof  at  any  particular  wharf  or  ware- 
house other  than  that  at  which  the  ship  is  discharging,  and  has  offered,  and  been 
ready  to  take  dehvery  thereof,  and  the  ship-owner  has  failed  to  make  that  dehvery, 
and  has  also  failed  at  the  time  of  that  offer  to  give  the  owner  of  the  goods  correct 
information  of  the  time  at  which  the  goods  can  be  dehvered,  then  the  ship-owner 
shall,  before  landing  or  unshipping  the  goods,  under  this  section,  give  to  the  owner 
of  the  goods,  or  of  such  wharf  or  warehouse  as  last  aforesaid  twenty-four  hours 
notice  in  writing  of  his  readiness  to  dehver  the  goods,  and  shall,  if  he  lands  or  un- 
ships the  same  without  that  notice,  do  so  at  Ms  own  risk  and  expense. 

Lien  for  freight  on  landing  goods.  35.  If  at  any  time  when  any  goods  are  landed 
from  any  ship  and  placed  in  the  custody  of  any  person  as  a  wharfinger  or  warehouse- 
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man  the  ship-owner  gives  to  the  wharfinger  or  warehouseman  notice  in  writing 
that  the  goods  are  to  remain  subject  to  a  hen  for  freight  or  other  charges  payable 
to  the  ship-owner  to  an  amount  mentioned  in  the  notice,  the  goods  so  landed  shall, 
in  the  hands  of  the  wharfinger  or  warehouseman  continue  subject  to  the  same  hen 
as  they  were  subject  to  before  the  landing  thereof;  and  the  wharfinger  or  ware- 
houseman receiving  those  goods  shall  retain  them  until  the  lien  is  discharged  as 
hereinafter  mentioned,  and  shall,  if  he  fails  so  to  do,  make  good  to  the  ship-owner 
any  loss  thereby  occasioned  to  him. 

Discharge  of  lien.  36.  The  said  hen  for  freight  and  other  charges  shall  be  dis- 
charged :  a)  Upon  the  production  to  the  wharfinger  or  warehouseman  of  a  receipt  for 
the  amount  claimed  as  due,  and  dehvery  to  the  wharfinger  or  warehouseman  of 
a  copy  thereof,  or  of  a  release  of  freight  from  the  ship-owner;  or  b)  Upon  the  deposit 
by  the  owner  of  the  goods  with  the  wharfinger  or  warehouseman  of  a  sum  of  money 
equal  in  amount  to  the  sum  claimed  as  aforesaid  by  the  ship-owner.  But  in  the 
latter  case  the  lien  shall  be  discharged  without  prejudice  to  any  other  remedy  which 
the  ship-owner  may  have  for  the  recovery  of  the  freight. 

Provision  as  to  deposits  by  owners  of  goods.  37,  1.  When  a  deposit,  as  afore- 
said, is  made  with  the  wharfinger  or  warehouseman,  the  person  making  the  same 
may,  within  fifteen  days  after  making  it,  give  to  the  wharfinger  or  warehouseman 
notice  in  writing  to  retain  it,  stating  in  the  notice  the  sums,  if  any,  which  he  admits 
to  be  payable  to  the  ship-owner,  or,  as  the  case  may  be,  that  he  does  not  admit 
any  sum  to  be  so  payable,  but  if  no  such  notice  is  given  the  wharfinger  or  ware- 
houseman may,  at  the  expiration  of  the  fifteen  days,  pay  the  sum  deposited  over 
to  the  ship-owner.  2.  If  a  notice  is  given  as  aforesaid  the  wharfinger  or  ware- 
houseman shall  immediately  apprize  the  ship-owner  of  it,  and  shall  pay  or  tender 
to  him,  out  of  the  sum  deposited,  the  sum  admitted  by  the  notice  to  be  payable, 
and  shall  retain  the  balance,  or,  if  no  sum  is  admitted  to  be  payable,  the  whole 
of  the  sum  deposited,  for  thirty  days  from  the  date  of  the  notice.  3.  At  the  ex- 
piration of  those  thirty  days,  unless  legal  proceedings  have,  in  the  meantime,  been 
instituted  by  the  ship-owner  against  the  owner  of  the  goods  to  recover  the  said 
balance  or  sum,  or  otherwise  for  the  settlement  of  any  disputes  which  may  have 
arisen  between  them  concerning  the  freight  or  other  charges  as  aforesaid,  and  notice 
in  writing  of  those  proceedings  has  been  served  on  the  wharfinger  or  warehouse- 
man, he  shall  pay  the  balance  or  sum  to  the  owner  of  the  goods.  4.  A  wharfinger 
or  warehouseman  shall  by  any  payment  under  this  section  be  discharged  from  all 
habUity  in  respect  thereof. 

Sale  of  goods  by  warehousemen.  38.  1.  If  the  Hen  is  not  discharged,  and  no 
deposit  is  made  as  aforesaid,  the  wharfinger  or  warehouseman  may,  and,  if  required 
by  the  ship-owner,  shall,  at  the  expiration  of  ninety  days  from  the  time  when  the 
goods  were  placed  in  his  custody,  or,  if  the  goods  are  of  a  perishable  nature,  at  such 
earher  period  as  in  his  discretion  he  thinks  fit,  sell  by  pubhc  auction,  either  for  home 
use  or  for  exportation,  the  goods  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  charges  hereinafter  mentioned.  2.  Before  making  the  sale  the  wharfinger  or 
warehouseman  shall  give  notice  thereof  by  advertisement  in  the  Gazette,  and 
also,  if  the  address  of  the  owner  of  the  goods  has  been  stated  on  the  manifest  of  the 
cargo,  or  on  any  of  the  documents  which  have  come  into  the  possession  of  the  wharf- 
inger or  warehouseman,  or  is  otherwise  known  to  him,  send  notice  of  the  sale  to 
the  owner  of  the  goods  by  post.  3.  The  title  of  a  bona  fide  purchaser  of  the  goods 
shall  not  be  invahdated  by  reason  of  the  omission  to  send  the  notice  required  by 
this  section,  nor  shall  any  such  purchaser  be  bound  to  inquire  whether  the  notice 
has  been  sent. 

Application  of  proceeds  of  sale.  39.  The  proceeds  of  sale  shall  be  applied  by 
the  wharfinger  or  warehouseman  as  follows,  and  in  the  following  order:  1.  If  the 
goods  are  sold  for  home  use,  in  payment  of  any  customs  or  excise  duties  owing 
in  respect  thereof.  2.  In  payment  of  the  expenses  of  the  sales.  3.  In  payment  of 
the  charges  of  the  wharfinger  or  warehouseman  and  the  ship-owner  according  to 
such  priority  as  may  be  determined  by  the  terms  of  the  agreement  (if  any)  in  that 
behaK  between  them ;  or,  if  there  is  no  such  agreement :  a)  In  payment  of  the  rent, 
rates  and  other  charges  due  to  the  wharfinger  or  warehouseman  in  respect  of  the 
said  goods;  b)  In  payment  of  the  amount  claimed  by  the  ship-owner  as  due  for 
freight  or  other  charges  in  respect  of  the  said  goods;  and  the  surplus  (if  any)  shall 
be  paid  to  the  owner  of  the  goods. 

B  12 


178  BRITISH  EAST  AND  OENTBAL  AFRICA:  NYAS ALAND. 

Warehouseman's  rent  and  expenses.  40.  Whenever  any  goods  are  placed  m 
the  custody  of  a  wharfinger  or  warehouseman,  under  the  authority  of  this  Ordinance, 
the  wharfiiiger  or  warehouseman  shall  be  entitled  to  rent  in  respect  of  the  same, 
and  shall  also  have  power,  at  the  expense  of  the  owner  of  the  goods,  to  do  all  such 
reasonable  acts  as  in  the  judgment  of  the  wharfinger  or  warehouseman  are  necessary 
for  the  proper  custody  and  preservation  of  the  goods,  and  shall  have  a  hen  on  the 
goods  for  the  rent  and  expenses. 

Warehouseman's  protection.  41.  Nothing  in  this  Ordinance  shall  compel 
any  wharfinger  or  warehouseman  to  take  charge  of  any  goods  which  he  would 
not  have  been  liable  to  take  charge  of  if  this  Orcfinance  were  not  in  force;  nor  shall 
he  be  bound  to  see  to  the  validity  of  any  hen  claimed  by  any  shipowner  under  this 
Ordinance. 


British  West  AMca.'' 


Historical  Introduction.^) 


The  West  Coast  of  Africa  was  known  to  Phoenician  and  Carthaginian  ex- 
plorers and  traders.  Hanno,  the  Carthaginian,  on  his  voyage  of  discovery  (450^B.  C.), 
appears  to  have  reached  the  Senegal  and  the  Gambia,  and  possibly  the  coasf^of 
Sierra  Leone 3).  But  the  modern  world  owes  its  first  knowledge  of  the  West  African 
countries  to  the  Portuguese  navigators  of  the  15th  century*).  In  1445  Cape  Verde 
was  discovered,  and  in  1446  the  first  Portuguese  expedition  reached  the  Gambia. 
The  Gambia  country  was  also  visited  by  Alvise  Cadamosto  (1455)  and  by  Diego 
Gomez  (1460)6).  Sierra  Leone  was  visited  in  1462  by  Piedro  de  Cintra.  In  1469 
the  Portuguese  king  granted  the  African  trade  to  Femandes  Gomez  for  a  period 
of  five  years,  in  consideration  of  an  annual  payment  and  an  undertaking  to  make 
further  explorations.  In  1481  the  Portugese  established  the  Castle  of  St.  George 
at  Elmina^). 

Sir  John  Hawkins  visited  Sierra  Leone  in  1562  and  1565,  and  Sir  Francis 
Drake  touched  at  the  same  point  in  ISSC).  Trading  hcenses  were  granted  in  May, 
1588,  to  certain  Exeter  and  London  merchants,  to  trade  from  the  northernmost 
part  of  the  River  Senegal  to  and  including  the  River  Gambia.  A  further  Hcense 
was  granted  in  May,  1592,  covering  the  country  between  Rio  Nunez  and  the  southern- 
most part  of  the  river  of  Sierra  Leone.  A  regular  trade  between  England  and  the 
West  Coast  of  Africa  began  with  the  incorporation  of  the  Company  of  Adventurers 
of  London  trading  to  Africa  (November,  1618).  A  fort  was  built  at  Cormantyne 
on  the  Gold  Coast  in  1618*).  The  first  EngMsh  company  chartered  to  trade  with 
the  Gold  Coast  was  estabUshed  in  1662.  This  company  was  absorbed  in  1672  by 
the  Royal  African  Company*). 

The  Danes  estabUshed  themselves  in  West  Africa  as  early  as  1660,  and  did 
not  finally  relinquish  their  rights  until  1850.  During  the  reign  of  the  Great  Elector, 
a  Brandenburg  company  was  formed  which  appears  to  have  estabhshed  forts  at 
Cape  Three  Points  (ca.  1682),  and  at  other  places.  The  Brandenburg  forts  were 
sold  to  the  Dutch  in  1720iO). 

The  trade  on  both  sides  of  the  Gambia  from  the  Senegal  on  the  North  to  the 
Cassamance  on  the  South  was  free  prior  to  1783.    In  that  year  Prance  took  over 

1)  The  author  desires  to  express  his  indebtedness  to  the  Colonial  Secretaries  of  the 
Gambia,  Sierra  Leone,  Gold  Coast,  and  Southern  Nigeria,  and  the  Secretary  to  the  Admini- 
stration of  Northern  Nigeria  for  much  valuable  assistance  in  the  preparation  of  this  work. 
. —  2)  In  addition  to  the  works  cited  in  this  section  see:  Sibthorpe,  History  of  Sierra  Leone; 
Crooks,  A  short  history  of  Sierra  Leone;  An  account  of  the  Colony  of  Sierra  Leone  from  its  first 
establishment  in  1793;  Report  of  the  commissioners  of  inquiry  into  the  state  of  Sierra  Leone,  (1827, 
H.  C.  Sess.  No.  312,  552);  Griffith,  Sierra  Leone,  past,  present,  and  future,  (in  Proceedings,  Royal 
Colonial  Institution,  Vol.  13);  Oeschichte  der  britischen  Kolonie  Sierra  Leone,  (in  Sprengel,  Aus- 
wahl  der  besten  ausldndischen  Nachrichten,  Vol.  6);  Britische  Annexionen  an  der  Sierra  Leone- 
Kilste,  (in  Petermann's  Mitteilungen,  1883);  Ellis,  History  of  the  Gold  Coast;  Reindorf,  History 
of  the  Gold  Coast;  Macdonald,  TJie  Gold  Coast,  pa^t  and  present;  Doorman,  Die  niederldndisch- 
west-indische  Kompagnie  an  der  Goldkiiste,  (in  Tijdschrift  voor  indische  Taal-  Land-  en  Volken- 
kunde,  1898);  Bowditch,  Mission  from  Cape  Coast  Castle  to  Ashantee;  Robinson,  Nigeria,  our 
latest  protectorate;  Hodges,  Consular  jurisdiction  in  the  Niger  Coast;  Johnston,  Colonisation  of 
Africa.  —  ^)  Herod.  IV,  c.  196;  Heeren,  Historical  researches  into  the  politics,  intercourse,  and 
trade  of  the  Carthaginians,  (English  translation,  2d  ed.)  pp.  83,  84,  and  App.  5;  Cramer,  Afrika 
in  seinen  Beziehungen  zur  antiken  Kulturwelt,  pp.  67 — 80.  —  *)  The  French  claim  to  have 
traded  with  West  Africa  at  the  end  of  the  14th  century.  Certain  merchants  of  Dieppe  and  Rouen 
are  said  to  have  been  associated  under  a  deed  dated  in  1364,  and  factories  are  said  to  have  been 
established  at  Sierra  Leone,  and  a  fort  built  at  Elmina.  The  French  enterprises  are  said  to  have 
been  abandoned  in  1413.  —  Archer,  The  Gambia  Colony  and  Protectorate,  pp.  8,  9.  —  5)  Major, 
Life  of  Prince  Henry  of  Portugal,  pp.  288 — 298.  —  «)  Crooke,  History  of  the  Colony  of  Sierra 
Leone,  pp.  5,  6.  —  ')  Ibid.  p.  7.  —  «)  Ibid.  pp.  7—10;  British  Africa,  p.  337.  —  »)  British 
Africa,   p.  337.    —   i")  Lucas,  Historical  geography  of  the  British  Colonies,  Vol.  3,  pp.  68,  69. 
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considerable  territory,  and  under  the  Treaty  of  Versailles  (1783)  England  received 
the  exclusive  right  to  trade  on  the  River  Gambia  and  in  its  vicinity,  with  the  ex- 
ception of  Albreda,  which  was  reserved  by  France  as  a  trade  outlet.  These  pro- 
visions of  the  Treaty  of  Versailles  were  confirmed  in  18141). 

The  colonization  of  Sierra  Leone  was  the  outcome  of  the  efforts  of  Wilberforce 
and  Granville  Sharpe  in  behalf  of  the  negroes  in  England.  A  free  negro  settlement 
in  Sierra  Leone  was  suggested  by  Dr.  Smeathman  in  1786,  and  in  the  following 
year  somewhat  more  than  400  settlers  left  England  for  Sierra  Leone^).  Sierra  Leone 
was  a  real  colony  from  the  beginning,  while  the  other  West  African  settlements 
began  as  trading  stations.  Despite  the  opposition  of  the  Westl Indian  planters  the 
Sierra  Leone  Association  was  chartered  in  July,  1799.  The  charter  made  the  settle- 
ment an  independent  colony  and  authorized  the  directors  to  make  laws  not  repugnant 
to  those  of  England,  and  to  appoint  a  governor  and  council  with  a  similar  power 
of  making  laws,  subject  to  the  revision  of  the  Court  of  Directors.  A  Mayor's  Court 
for  the  determiuation  of  civil  suits,  and  a  Court  of  Requests  for  the  recovery  of 
smaU  debts  were  authorized.  In  May,  1810,  the  constitution  and  jurisdiction  of 
the  PoUce  Court  were  fixed,  and  in  the  following  year  a  Chief  Justice  was  sent  to 
the  Colony.  The  Sierra  Leone  Company  withdrew  from  the  administration  of  a 
Colony  in  1808,  and  was  succeeded  by  the  African  Institution,  composed  largely 
of  the  same  directors  as  those  of  the  Sierra  Leone  Company.  A  Charter  of  Justice 
was  granted  iu  1810*). 

By  an  Order  in  Coimcil  of  13th  July,  1850,  British  jurisdiction  was  extended 
over  British  subjects  residing  in  countries  under  the  dominion  of  native  princes 
adjacent  to  Sierra  Leone*). 

Gambia  was  the  earhest  scene  of  British  trade  in  West  Africa,  but  no  settle- 
ment was  formed  untU  1807,  when  the  Gambia  was  placed  under  the  jurisdiction 
of  Sierra  Leone.  In  1818,  mider  a  commission  of  Sir  Charles  Macarthy,  a  Settle- 
ment Court,  consisting  of  a  Commandant  and  five  merchants,  was  constituted 
with  power  to  make  ordinances  for  the  peace,  welfare,  and  good  government  of 
the  settlement.  These  enactments  were  to  be  in  conformity  with  the  laws  of  Eng- 
land and  of  Sierra  Leone.  The  Settlement  Court  was  also  made  a  Court  of  Requests, 
and  had  a  limited  criminal  jurisdiction.  It  was  aboUshed  by  the  Charter  of  1821. 
In  1822  a  Court  of  Common  Pleas  was  established,  and  in  1824  Justices  of  the  Peace 
were  appointed^).  In  1834  and  1840  apphcations  were  made  for  a  separate  charter 
for  the  Gambia,  and  these  requests  were  comphed  with  in  1843.  By  the  Charter 
of  19th  February,  1866,  aU  of  the  West  African  settlements  were  again  brought 
under  one  govemor-in-chief ,  but  each  settlement  retained  its  own  legislative  council. 
In  1888  the  Gambia  became  an  independent  colony. 

Lagos  was  never  under  the  jurisdiction  of  an  English  trading  company,  and 
played  no  part  in  the  early  history  of  European  settlement  in  West  Africa.  In  fact, 
it  does  not  seem  to  have  been  inhabited  until  the  beginning  of  the  18  th  centviry. 
During  the  first  half  of  the  19  th  century  it  became  an  important  station  of  the 
slave  traders,  but  in  1851  England  interfered  and  drove  out  this  traffic.  In  1861 
the  island  was  formally  ceded  to  Great  Britain,  and  erected  into  a  colony.  In  1863, 
by  local  ordinance,  the  law  as  in  force  in  England  on  1st  January,  1863,  except 
in  so  far  as  it  was  modified  by  local  enactments,  or  was  inapplicable  to  local  con- 
ditions was  adopted.  In  1866  Lagos  became  part  of  the  West  African  Settlements, 
but  retained  a  separate  legislative  council.  In  1874  it  was  annexed  to  the  Gold 
Coast,  but  became  a  separate  Crown  Colony  in  1886.  Lagos,  together  with  the 
Protectorate  once  belonging  to  it,  now  forms  part  of  the  Colony  and  Protectorate 
of  Southern  Nigeria^). 

1)  Archer,  1.  c,  pp.  24,  25,  36.  —  2)  Crooke,  1.  c,  pp.  27,  55,  84;  George,  Rise  of  British 
West  Africa,  pp.  108,  109.  "It  is  a  significant  fact,  and  one  that  requires  careful  consideration, 
that  it  was  not  British  power,  but  British  philanthropy,  more  powerful  than  British  power,  that 
founded  the  Colony  of  Sierra  Leone;  the  British  nation  rather  than  the  British  government 
were  principally  concerned.  The  organized  form  of  government  only  stepped  in  later  on  in  the 
form  and  guise  of  a  trustee  of  the  nation,  nurturing  the  plant  that  had  been  sown  in  an  unofficial 
capacity,  watching  and  fostering  its  growth.  The  object  of  the  formation  was  for  the  benefit  and 
in  the  interests  of  humanity  as  represented  in  the  negro  race  ...  In  the  work  of  the  Sierra 
Leone  Company  before  us  so  nobly  begun  and  magnanimously  ended  we  have  an  instance  of 
the  power  of  legitimate  commerce  as  a  civilizing  factor."  —  George,  1.  e.  —  ^)  George,  1.  c, 
pp.  133—160.  —  *)  Crooke,  1.  c,  p.  183.  —  5)  George,  1.  c,  pp.  319,  320.  —  «)  Lucas,  I.  c, 
pp.  217—228. 
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As  early  as  the  17  th  century  British  traders  maintained  stations  on  the  Niger 
and  adjacent  rivers  and  creeks,  and,  despite  the  efforts  of  the  French  to  establish 
settlements,  British  interests  preponderated  during  the  18th  century.  In  the  middle 
of  the  19th  century  began  the  struggles  of  England,  Germany,  and  France  for 
commercial  supremacy  in  the  Niger  territory.  The  United  African  Company  was 
formed  in  1879,  and  was  afterwards  absorbed  in  the  National  African  Company. 
Two  French  companies  were  formed  about  the  same  time,  and  some  thirty  lYench 
stations  established  on  the  Niger.  At  the  Berlin  Conference  (1885)  Great  Britain 
secured  the  guardianship  of  the  international  navigation  rights  on  the  Niger,  and 
the  French  companies  and  rival  British  companies  were  absorbed  in  the  National 
African  Company.  The  efforts  of  Herr  Flegel  to  secure  treaties  on  behalf  of  Ger- 
many with  certain  native  chiefs  were  thwarted  by  Mr.  Thomson,  and  in  1886  the 
respective  rights  of  Great  Britain  and  Germany  were  determined  by  an  agreement. 
In  the  same  year  the  title  of  the  Company  was  changed  to  that  of  the  Royal  Niger 
Company.  The  government  of  the  territories  was  carried  on  by  the  Company  until 
1898,  when  its  governmental  rights  and  powers  were  transferred  to  the  Crown. 
The  territories  of  the  Royal  Niger  Company  now  constitute  part  of  the  territories 
of  the  Colonies  and  Protectorates  of  Northern  Nigeria  and   Southern  Nigeria^). 


I.  Gambia. 
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Introduction.^) 


The  Colony  of  the  Gambia  comprises  all  places,  settlements,  and  territories  be- 
longing to  Great  Britain,  between  the  12  th  and  15  th  degrees  of  north  latitude, 
and  lying  to  the  westward  of  the  10th  degree  of  west  longitude*).  By  the  Pro- 
tectorate Ordinance,  1902^),  all  parts  of  the  Colony  except  the  island  of  St.  Mary 
have  been  placed  under  the  Protectorate  system  of  administration. 

Government. 

The  government  of  the  Colony  is  regulated  by  Letters  Patent  of  28  th  November, 
1888^).  The  executive  power  is  vested  in  a  Governor  assisted  by  an  executive  coun- 
ciF).  The  legislative  council  consists  of  the  Governor  and  of  not  less  than  two  ap- 
pointed members,  and  is  vested  with  the  power  to  make  Ordinances  and  to  constitute 
courts^).  The  Crown  has  expressly  reserved  the  power  to  disallow  local  enactments, 
and  to  legislate  by  Order  in  Council »). 

1)  Colonial  Office  List,  1910,  pp.  296 — 298.  —  ^)  Official  publication  within  the  meaning  of 
the  Imperial  Evidence  {Colonial  Statutes)  Act,  1907.  —  Ord.  No.  4  of  1908.  —  3)  For  the  history 
of  the  Gambia,  see  p.  179  su/pra.  —  *)  Letters  Patent,  28th  November,  1888,  §  2,  Stat.  R.  &  O. 
Rev  1904,  Vol.  6,  "Gambia,"  p.  1.  —  «)  Ord.  No.  7  of  1902.  —  «)  Stat.  R.  &  O.  Rev.  1904, 
Vol.  6,  "Gambia,"  p.  1.  —  ')  Ibid.  §§  5,  7.  —  8)  Ibid.  §§  8,  9.  —  «)  Ibid.  §  10. 
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The  government  of  the  Protectorate  is  regulated  by  Order  in  Council  of  23  d  No- 
vember, 18931).  The  legislative  power  in  the  Protectorate  is  vested  in  the  legislative 
council  of  the  Colony  of  the  Gambia,  the  Crown  reserving  the  power  of  disallowing 
local  enactments,  and  of  legislating  by  Acts  of  Parliament  and  Orders  in  Council). 

Law  in  force. 

The  law  in  force  in  the  Colony  consists  of  the  common  law  of  England,  in- 
troduced in  1816  by  the  British  settlers  from  Senegal^),  the  statutes  of  general 
application  in  force  in  England  on  1st  November,  1888,  so  far  as  applicable  to  local 
conditions*),  certain  acts  of  Parliament  expressly  adopted^),  certain  Ordinances  of 
Sierra  Leone  expressly  declared  to  be  in  force  in  the  Colony^),  Acts  of  Parliament 
and  Orders  in  Council  relating  to  the  Colony 7),  and  local  Ordinances.  To  a  hmited 
extent  the  Mohammedan  law  relatiag  to  family  and  succession  is  applied  in  cases 
affecting  Mohammedans^),  and  native  law  and  customs  in  cases  affecting  natives'). 

The  English  law  of  contracts  prevails  in  the  Colony.  The  right  of  married  women 
to  hold  property  acquired  after  the  date  of  the  Ordinance,  and  to  contract  and  dis- 
pose of  the  same  by  wiU  as  it  sole,  is  recognized^'').  Sales  by  auction  and  the  licens- 
ing of  auctioneers  are  regulated  by  law^i). 

Courts  and  procedure. 

The  judicial  system  comprises  the  Supreme  Court,  the  Court  of  Requests,  the 
Mohammedan  Court,  Pohce  courts,  and  Native  tribunals.  The  Supreme  Court  consists 
of  a  Chief  Magistrate i^)^  is  a  superior  court  of  record,  and  in  addition  to  the  juris- 
diction specially  conferred,  possesses  all  the  jurisdiction,  powers,  and  authorities 
which  are  vested  in  the  High  Court  of  Justice  in  England,  and  is  a  Court  of  Admiralty 
under  the  Colonial  Courts  of  Admiralty  Act,  189013).  Tj^g  Supreme  Court  has  the 
jurisdiction  of  the  Lord  Chancellor  in  England  over  infants  and  lunatics i*),  and 
jurisdiction  in  probate  and  divorce^^).  Law  and  equity  are  administered  concurrently, 
the  rules  of  equity?  prevaiUng  in  case  of  conflict  i^). 

The  Comt  of  Requests  is  a  court  of  record  held  before  the  Chief  Magistrate  or 
two  Commissioners  1''),  and  has  jurisdiction  in  personal  actions  where  the  debt  or 
damage  claimed  is  not  more  than  £  50,  whether  on  balance  of  account  or  otherwise, 
or  where  in  any  action  the  debt  or  demand  claimed  consists  of  a  balance  not  exceed- 
ing £  50,  after  an  admitted  set-off;  or  where  the  demand  not  exceeding  the  sum  of 
£  50  is  the  whole  or  a  part  of  an  unhquidated  balance  of  a  partnership  account, 
or  is  the  amount  or  part  of  the  amount  of  a  distributive  share  under  an  intestacy 
or  of  any  legacy  under  a  wiU.  The  Court  of  Requests  also  has  jurisdiction  in  aU 
actions  of  ejectment  or  in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments comes  into  question,  where  the  value  of  the  lands  or  hereditaments  in  dispute 
does  not  exceed  the  sum  of  £  50.  All  actions  are  heard  and  determined  in  a  summary 
way.  The  Court  has  no  jurisdiction  in  actions  for  malicious  prosecution,  libel  and 
slander,  criminal  conversation,  seduction,  or  breach  of  promise  of  marriage^^).  An 
appeal  Ues  to  the  Supreme  Court  where  the  judgment  is  given  in  respect  of  any 
sum  or  matter  at  issue  above  or  exceeding  the  value  of  £  5.  Notice  of  appeal  must 
be  given  within  four  days  from  the  date  of  the  judgment,  and  security  in  double 
the  amount  of  the  judgment  or  decision  and  of  the  probable  costs  of  appeal  must 
be  furnished.  The  Supreme  Court  may  inquire  into  and  determine  all  questions, 
whether  of  law  or  of  fact,  arising  upon  such  appeal,  but  cannot  admit  or  receive 
any  evidence  which  was  not  tendered  in  the  court  below^*).  Actions  must  be  com- 
menced within  three  months  from  the  date  on  which  the  right  of  action  accrued^"). 

The  Mohammedan  Court  at  Bathurst  consists  of  a  Cadi  appointed  by  the 
Governor.  It  has  jurisdiction  in  aU  matters  contentious  or  non-contentious,  between 
or  exclusively  affecting  Mohammedan  natives,  relating  to  civil  status,  marriage, 

1)  Stat.  B.  &  O.  Rev.  1904,  Vol.  5,  "Foreign  Jurisdiction,"  pp.  143.  —  2)  Ibid.  See  also 
Ord.  No.  7  of  1902.  —  3)  Burge,  Colonial  and  Foreign  Law,  Vo).  1,  p.  261,  262.  —  *)  Ord.  No.  4 
of  1889,  17,  19,  reprinted  in  full  infra.  —  ^)  Ord.  No.  14  of  1899.  —  «)  Ord.  No.  6  of  1851.  — 
')  Piggott,  Imperial  Statutes,  Vol.  2,  p.  547.  —  »)  Ord.  No.  10  of  1905.  —  »)  Ord.  No.  7  of  1902, 
as  amended.  —  i")  Ord.  No.  9  of  1885.  —  ")  Ord.  No.  U  of  1901.  — 12)  Ord.  No.  4  of  1889,  §  4. 
—  13)  53  &  54  Vic.  c.  27.  —Ord.  No.  4  of  1889,  §  13.  —  i*)  Ord.  No.  4  of  1889,  §  15.  —  «)  Ibid. 
§  16  —  16)  Ibid.  §  21.  —  17)  Ord.  No.  15  of  1899,  §  1.  —  ")  Ord.  No.  15  of  1899,  §  3.  — 
19)  Ibid.  §  32.  —  2»)  Ibid.  §  38. 
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succession,  donations,  testaments,  and  guardianship.  The  procedure i)  is  according 
to  the  Mohammedan  law.    An  appeal  Ues  to  the  Supreme  Court. 

Pohce  Courts  presided  over  by  two  justices  of  the  peace,  and  exercising  U- 
mited  criminal  jurisdiction,  are  estahhshed^). 

The  Supreme  Court,  the  Court  of  Requests,  and  other  courts  of  law  of  the 
Colony  are  given  within  the  Protectorate  the  same  jurisdiction,  civil  and  criminal, 
origmal  and  a,ppeUate,  as  they  possess  within  the  Colony  3). 

Native  tribunals  constituted  by  three  or  more  native  members  appointed  by 
the  Governor  or  by  the  Commissioner  sitting  alone,  or  along  with  one  or  more 
native  members,  are  provided  for  every  district  of  the  Protectorate*).  These  tri- 
bunals have  a  limited  criminal  jurisdiction  and  a  civil  jurisdiction  similar  to  that 
of  the  Court  of  Requests  6).  They  also  have  jurisdiction  in  all  causes  and  matters 
contentious  or  non-contentious  between  or  exclusively  affecting  natives  of  West 
Africa  permanently  resident  within  the  Protectorate,  not  being  Christians,  re- 
lating to  civil  status,  marriage,  divorce,  dowry,  the  rights  and  authorities  of  parents, 
and  guardianship^).    An  appeal  Ues  to  the  Supreme  Courf). 

An  appeal  lies  from  the  Supreme  Court  of  the  Gambia  to  the  Supreme  Court 
of  Sierra  Leone.  Leave  to  appeal  from  an  interlocutory  decision  must  be  demanded 
within  fourteen  days,  and  from  a  final  judgment,  within  three  months  from  the 
date  of  the  decision  or  judgment.  From  the  Supreme  Court  of  Sierra  Leone  a  further 
appeal  may  be  taken,  subject  to  the  regulations  governing  appeals  from  Sierra 
Leone,  to  the  Privy  Council®). 


Statutes.') 
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No.  4  of  1889.    Aa  Ordinance  to  make  better  Provision  for  the  Ad- 
ministration of  Justice  in  the  Colony  of  the  Gambia  (13th  February,  1889). 


Laws  of  England  to  be  in  force  in  this  Colony.  17.  The  statutes  of  general  apph- 
cation  which  are  in  force  in  England  on  the  first  day  of  November,  eighteen  hundred 
and  eighty-eight,  are  hereby  declared  to  be  in  force  in  this  Colony,  and  no  statute 
of  general  apphcation  which  was  not  in  force  in  England  on  the  first  day  of  No- 
vember, eighteen  hundred  and  eighty-eight,  shall  have  any  force  in  this  Colony. 

All  laws  and  Ordinances  which  were  in  force  in  this  Settlement  at  the  date  when  the  said 
Settlement  became  a,  separate  Colony  shall  continue  in  force  in  the  said  Colony.  Whenever 
the  expression  "Governor,"  "Govemor-in-Chief,"  "Governor-in-Chief  of  the  West  Africa  Set- 
tlements," or  any  other  expression  descriptive  of  the  office  of  Governor  and  Commander-in- 
Chief  of  the  West  Africa  Settlements  as  constituted  by  the  letters  patent  bearing  date  the 
17  th  day  of  June,  1885,  is  used  in  any  such  law  or  Ordinance  it  shall  be  construed  as  hav- 
ing reference  from  the  date  of  such  separation  as  aforesaid  to  the  Governor,  Lieutenant- 
Governor,  Administrator,  or  officer  administering  the  Government,  of  the  said  Colony;  and  aU 
powers,  authorities,  and  jurisdiction  heretofore  vested  by  virtue  of  any  such  law  or  Ordinance 
in  or  exercisable  by  the  Govemor-in-Chief  of  the  West  Africa  Settlements  shall  henceforth  be 
vested  in  and  exercisable  by  the  Governor,  Lieutenant-Governor,  Administrator,  as  the  case  may 
be,  or  any  other  officer  administering  the  Government  of  the  Colony  of  the  Gambia.  All  such 
Ordinances  and  laws  as  aforesaid  shall  be  construed  from  the  date  of  such  separation  as  afore- 
said with  such  verbal  alterations  either  in  the  name  or  functions  of  any  Judge,  Magistrate, 
officer,  or  public  body,  or  in  the  name  of  any  Court,  office,  place,  or  thing  mentioned  or  re- 
ferred to  in  the  said  Ordinances  or  laws,  and  all  rules  and  orders  made  in  pursuance  of  them 
so  as  to  render  as  far  as  possible  such  name  or  function  applicable  to  a  Judge,  Magistrate,  of- 

1)  Ord.  No.  10  of  1905.  See  A  Mohammedan  Court  for  the  Gambia  (in  Juridical  Review, 
Vol.  18,  p.  83).  —  2)  Ord.  No.  3  of  1855,  as  amended  by  Ord.  No.  12  of  1897.  —  »)  Order  in  CouncU, 
23d  November,  1893,  Stat.  R.  &  O.  Bev.  1904,  Vol.  5,  "Foreign  Jurisdiction,"  p.  143;  Ord.  No.  7 
of  1902.  —  4)  Ord.  No.  7  of  1902,  §  22.  —  6)  Ibid.  §§  21,  28.  —  «)  Ord.  No.  11  of  1908,  §  2.  — 
')  Ord.  No.  7  of  1902,  §  17.  —  «)  Order  in  Council,  24th  November,  1891,  Stat.  B.  <&  O.  Bev. 
1904,  Vol.  6,  "Gambia,"  p.  5.  The  rules  governing  appeal  are  set  forth  in  the  appendix  to 
this  Order.  Appeals  from  the  Supreme  Court  of  Sierra  Leone  to  the  Privy  Council  are  governed 
by  the  Order  in  Council,  15th  February,  1909,  Stat.  B.  &  O.  1909,  p.  843.  —  »)  As  in  force 
:31st  March,  1912. 
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fioer,  public  body,  Court,  office,  place,  or  thing  of  a  like  nature  in  or  ia  respect  of  the  said  Co- 
lony of  the  Gambia.  —  Ord.  No.  8  of  1889,  §§  1 — 3.  Certain  Imperial  Acts  relating  to  criminal 
law  and  criminal  procedure  are  specifically  adopted.  —  Ord.  No.  14  of  1899.  Certain  Ordinan- 
ces of  Sierra  Leone  are  declared  to  be  in  force  in  the  Gambia,  inter  alia,  the  Ordinance  of  25  th 
May,  1829  (No.  7  of  1829),  subjecting  real  estate  to  the  payment  of  debts.  —  Ord.  No.  6 
of  1851. 

By  virtue  of  this  section,  and  subject  to  the  limitations  imposed  by  §19,  infra,  aemble,  the 
following  Imperial  statutes  are  in  force: 

Partnership  —  19  &  20  Vic.  c.  97,  §  4;  28  &  29  Vic.  c.  86. 

Companies  —  25  &  26  Vic.  c.  89;  27  Vic.  c.  19;  30  &  31  Vic.  c.  131;  33  &  34  Vic.  o.  164j 
40  &  41  Vic.  c.  26;  42  &  43  Vic.  c.  76;  43  Vic.  c.  19;  49  Vic.  c.  23.  The  Compagnie 
fran$aise  de  I'Afrique  oocidentale  is  declared  a  body  corporate.  —  Ord.  No.  9  of  1888. 

Sale  of  Goods  —  29  Chas.  2,  c.  3,  §§  15,   16. 

Factors  —  4  Geo.  4,  c.  83;  6  Geo.  4,  c.  94;  5  &  6  Vic.  c.  39;  40  &  41  Vic.  c.  39. 

Bills  of  Lading  —  18  &  19  Vic.  o.  111. 

Bills  of  Exchange  —  45  &  46  Vic.  c.  61 ;  and  see  Ord.  No.  9  of  1904,  infra. 

Marine  Insurance  —  19  Geo.  2,  c.  37;  28  Geo.  3,  c.  56;  31   &  32  Vic.  c.  86. 

Banlo-uptcy  —  46  &  47  Vic.  c.  52;  and  see  Ord.  No.  2  of  1900,  infra. 

Application  of  Imperial  laws.  19,  AH  Imperial  statutes,  and  rules  and  orders 
made  in  pursuance  of  them,  declared  by  this  Ordinance  to  extend  or  apply  to  this 
Colony,  shall  be  in  force  so  far  only  as  the  local  circumstances  or  the  jurisdiction 
of  the  Court  permits,  and  subject  to  any  existing  Ordinances  of  the  Colony  not 
hereby  repealed;  and  for  the  purpose  of  facilitating  the  application  of  such  Imperial 
statutes,  and  rules  and  orders  made  in  pursuance  of  them,  the  same  shall  be  con- 
strued with  such  verbal  alteration  either  in  the  name  or  functions  of  any  judge  or 
officer,  or  in  the  name  of  any  Court,  office,  or  place  mentioned  or  referred  to  in 
the  said  Imperial  statutes,  and  aU  rules  and  orders  made  in  pursuance  of  them 
so  as  to  render,  as  far  as  possible,  such  name  or  function  applicable  to  a  judge,  offi- 
cer, Court,  office,  or  place  of  a  like  nature  in  or  in  respect  of  this  Colony:  Provided 
notwithstanding  that  such  alteration  shall  not  affect  the  substance  of  the  said 
statutes  or  any  rules  or  orders  made  in  pursuance  of  them,  and  whenever  the  great 
or  other  seal  is  mentioned  in  any  such  Imperial  statutes,  and  aU  rules  or  orders 
made  in  pursuance  of  them,  it  shall  be  read  as  if  the  seal  of  the  Supreme  Court  was 
substituted  therefor. 


Sale  of  Ground  Nuts. 

No.  10  of  1908.    An  Ordinance  to  regulate  the  Sale  and  Purchase  of 

Ground  Nuts  by  Measure  of  Capacity  (30th  June,  1908). 


Short  title  and  application.  1,  This  Ordinance  may  be  cited  for  all  purposes 
as  The  Ground  Nuts  Measure  Ordinance,  1908,  and  shall  apply  only  to  the  Protec- 
torate, as  defined  in  the  Protectorate  Ordinance,  1902. 

Governor  may  procure  and  issue  measures.  2.  It  shall  be  lawful  for  the  Governor 
to  procure  such  number  of  Imperial  bushel  measures  of  a  uniform  shape  as  may 
from  time  to  time  be  required  for  the  purpose  of  measuring  ground  nuts,  and  to 
cause  the  same  to  be  issued  on  repayment  to  persons  requiring  them. 

Stamping  of  measures.  3.  Such  measures  shall  before  issue  be  stamped  or 
marked  in  such  manner  as  the  Governor  may  direct  for  the  purpose  of  identi- 
fication. 

Use  of  measures  to  be  authorised  by  public  notification;  price.  4.  The  Governor 
may  cause  a  public  notification  to  be  made  in  the  Gazette  authorising  the  use  of 
such  measures  in  the  sale  and  purohsise  of  ground  nuts;  and  such  notification  shall 
state  the  price  of  the  measure,  and  the  person  from  whom  they  may  be  obtained. 
The  repayment  for  such  measures  shall  be  at  such  rate  as  the  Governor  shall  deem 
sufficient  to  cover  all  costs  incurred  in  procuring,  stamping,  or  marking,  and  is- 
suing all  such  measures  procured  by  him. 

Governor  may  alter  authorised  measure.  5.  The  Governor  may,  whensoever  he 
shall  deem  it  expedient,  procure,  issue,  and  authorise  as  aforesaid  any  uniform 
measures  of  a  capacity  or  shape  different  from  that  of  any  measures  previously 
authorised  hereunder,  and  may  by  notification  as  aforesaid  revoke  any  notification 
authorising  the  use  of  any  measures. 
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None  but  authorised  measures  to  be  used  in  ground  nut  trade;  penalty.    6.  No 

measures  of  capacity  other  than  those  for  the  time  being  authorised  and  issued  as 
provided  by  this  Ordinance  shall  be  used  in  any  sale,  contract,  bargain,  or  dealing 
in  respect  ot  ground  nuts.  Any  person  contravening  the  provisions  of  this  section 
snail  be  hable,  on  summary  conviction,  to  a  penalty  not  exceeding  five  pounds. 
Sale  of  small  quantity  saved.  7.  Nothing  in  this  Ordinance  shaU  affect  any 
sale,  contract,  bargain,  or  dealing  in  respect  of  a  less  quantity  of  ground  nuts  than 
one  Imperial  bushel  of  capacity.  ^       & 

Sale  by  weight  saved.  8.  Nothing  in  this  Ordinance  shall  affect  any  sale,  con- 
tract, bargain,  or  deahng  in  respect  of  ground  nuts  by  measures  of  weight. 

Provisions  of  Ordinance  No.  10  of  1902  saved.  9.  Nothing  in  this  Ordinance 
shall  impair  the  provisions  of  the  Weights  and  Measures  Ordinatice,  1902,  or  any  Rules 
thereunder,  as  to  the  verification  and  stamping  and  marking  of  measures. 

Commencement.  10.  This  Ordinance  shaU  not  come  into  effect  until  such  time 
as  Mis  Majesty  s  pleasure  not  to  disaUow  the  same  shall  have  been  pubhcly  noti- 
fied m  this  Colony,  and  thereafter  it  shaU  come  into  effect  upon  a  date  to  be  noti- 
fied by  Governor  in  the  Gazette. 

This  Ordinance  has  not  at  the  present  date  (6th  December,   1910)  been  proclaimed. 


Folded  Woven  Goods. 

No.  8  of  1894.    An  Ordinance  to  regulate  the  Importation   of 
Folded  Woven  Goods  (13th  June,  1894). 

Prohibition  of  importation  of  woven  goods  not  folded  and  marked  as  provided 
in  this  Ordinance.  1.  No  folded  woven  goods,  other  than  those  specified  in  the 
Schedule  hereto,  shipped  from  any  port  after  the  30th  day  of  September,  1894, 
shall  be  imported  into  the  Colony  or  Protectorate  for  any  purpose  (including  tran- 
shipment or  transit),  unless  the  same  shall  be  folded  in  folds  of  not  less  than  36  inches 
in  length  and  each  piece  be  stamped  on  the  fabric  with  the  number  of  yards  and 
inches,  if  any,  contained  therein.  Any  words,  figures,  marks,  or  abbreviations  of 
the  words  "yards"  and  "inches"  which  according  to  common  use  or  the  custom 
of  the  trade  are  commonly  taken  to  indicate  the  measure  of  folded  woven  goods  may 
be  used  in  such  marking. 

Prohibition  of  sale  of  woven  goods  not  so  folded  and  marked.  2.  From  and  after 
the  30th  day  of  September,  1894,  no  folded  woven  goods  other  than  those  specified 
in  the  Schedule  hereto  shall  be  sold  or  bartered,  or  exposed  for  sale  or  barter,  or 
form  the  subject  of  any  contract  of  sale  or  barter,  unless  the  same  be  folded  and 
marked  in  accordance  with  the  provisions  of  the  first  section  of  this  Ordinance. 

Penalties  for  contravention  of  sections  1  and  2;  shrinkage.  3.  Every  person 
who  shall  contravene  the  provisions  of  either  of  the  foregoing  sections  shall  be 
Hable  to  a  penalty  not  exceeding  £  100  for  each  such  offence,  and  the  goods  in  respect 
of  which  the  offence  was  committed  shall  be  forfeited.  Provided  always  that  no 
prosecution  or  proceeding  shall  he  or  be  taken  under  this  Ordinance  against  any 
importer  or  holder  of  folded  woven  goods:  1.  Where  such  goods  are  shorter  than 
indicated  by  the  mark  upon  them  by  not  more  than  4  inches  in  a  piece  marked 
10  yards  or  under,  5  inches  in  a  piece  marked  above  10  yards  and  up  to  23  yards, 
7  inches  in  a  piece  marked  above  23  yards  and  up  to  36  yards,  9  inches  in  a  piece 
marked  above  36  yards  and  up  to  47  yards,  18  inches  in  a  piece  marked  above 
47  yards;  and  2.  Where  the  contents  of  a  piece  are  properly  marked  as  to  total 
length  but  the  final  fold  only  is  less  than  36  inches. 

Warranty  by  vendor  of  correctness  of  numbers  on  material,  label,  or  wrapper. 
4.  On  the  sale  or  contract  for  the  sale  of  any  goods  to  which  the  provisions  of  this 
Ordinance  apply,  the  vendor  shaU  be  deemed  to  warrant,  within  the  hmits  provided 
by  section  3  of  this  Ordinance,  that  the  material,  label,  or  wrapper,  as  the  case 
may  be,  bears  on  the  face  thereof  the  true  and  correct  number  of  yards  or  inches 
actually  contained  in  the  folded  woven  goods  on  which  such  number  appears,  to 
which  the  same  is  attached,  or  in  which  such  goods  are  wrapped. 
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Sales  by  retail  measure  exempted;  proof  of  date  of  shipment.  5.  Nothing  in  this 
Ordinance  shall  affect  the  retail  sale  by  measure  of  folded  woven  goods  shipped 
from  any  port  before  the  first  day  of  October,  1894,  and  imported  into  the  Colony 
or  Protectorate :  provided  alwaj'^s  that  in  any  transaction  by  way  of  contract,  sale, 
or  barter  in  respect  of  any  such  goods,  the  same  shall  be  measured  by  or  on  behalf 
of  the  vendor  in  the  presence  of  the  purchaser,  his  agent  or  servant,  should  such 
purchaser  or  his  agent  or  servant  so  require.  And  provided  always  that  in  any 
prosecution  or  action  vmder  the  provisions  of  this  Ordinance,  or  any  of  them,  the 
proof  of  the  date  of  shipment  shall  rest  with  the  vendor  of  such  goods. 

Savings.  6.  1.  This  Ordinance  shall  not  exempt  any  person  from  any  action, 
suit,  or  other  proceeding  which  might,  but  for  the  provisions  of  this  Ordinance,  be 
brought  against  him.  2.  Nothing  in  this  Ordinance  contained  shall  entitle  any  per- 
son to  refuse  to  make  a  complete  discovery,  or  to  answer  any  question  or  interro- 
gatory, in  any  action  or  suit;  but  such  discovery  or  answer  shall  not  be  admissible 
in  evidence  against  such  person  in  any  prosecution  for  an  offence  against  this  Or- 
dinance. 3.  Nothing  in  this  Ordinance  contained  shall  be  construed  so  as  to  render 
liable  to  any  prosecution  or  punishment  any  servant  of  a  master  resident  in  the 
Colony  or  Protectorate,  who  bona  fide  acts  in  obedience  to  instructions  of  such 
master,  and,  on  demand  made  by  or  on  behaM  of  the  prosecutor,  has  given  full 
information  as  to  his  master. 

Collector  of  Customs  may  call  upon  the  importer  to  produce  invoices,  etc.,  and 
may  open  and  inspect  packages  containing  folded  woven  goods.  7.  It  shall  be  lawful 
for  the  Collector  of  Customs,  or  any  officer  of  Customs  duly  authorized  by  him, 
to  call  upon  the  importer  of  any  package  or  parcel  supposed  to  contain  folded  woven 
goods,  other  than  those  specified  in  the  Schedule  hereto,  to  produce  the  original 
invoices,  bills  of  lading,  bills  of  parcels,  or  other  such  documents  shewing  the  charac- 
ter of  the  goods  contained  in  such  package  or  parcel,  and  the  place  and  date  of 
shipment  thereof,  and  to  open  such  package  or  parcel,  and  produce  the  goods 
therein  contained  for  inspection;  and  such  package  or  parcel  may  be  de- 
tained in  the  Customs  until  such  demands,  or  any  of  them,  shall  have  been 
comphed  with. 

Search  warrants;  penalty  for  obstructing  search.  8.  When  the  Chief  Magistrate 
or  any  justice  of  the  peace  is  satisfied,  by  information  on  oath,  that  there  is  rea- 
sonable ground  to  believe  that  any  goods  in  relation  to  which  an  offence  against 
this  Ordinance  has  been  committed  are  in  any  house  or  premises,  the  Chief  Ma- 
gistrate or  justice  of  the  peace  may  issue  a  warrant  under  his  hand,  by  virtue  of 
which  it  shall  be  lawful  for  the  superintendent  or  sub-inspector  of  police  or  any 
non-commissioned  officer  of  police  named  or  included,  such  warrant,  to  enter 
such  house  or  premises  at  any  reasonable  time  by  day,  and  to  search  there  for  and 
seize  and  take  away  such  goods  and  things;  and  any  goods  or  things  seized  under 
any  such  warrant  shall  be  brought  before  the  police  court  of  the  place  or  district  in 
which  such  goods  or  things  were  found,  for  the  purpose  of  its  being  determined 
whether  the  same  are,  or  are  not,  Uable  to  forfeiture  under  this  Ordinance.  And 
any  one  who  in  any  way  obstructs  or  prevents  any  person  in  or  from  making  any 
such  search,  examination,  or  seizure  as  is  authorized  by  this  section  shall  be  hable 
to  a  penalty  not  exceeding  £  20. 

Jurisdiction  of  Chief  Magistrate  or  two  justices  of  the  peace.  9.  Proceedings 
under  this  Ordinance  may  be  taken  before  the  Chief  Magistrate  or  two  justices  of 
the  peace,  or  before  the  Manager  of  Macarthy's  Island,  in  respect  of  offences  com- 
mitted in  his  district,  who  shall  have  fuU  jurisdiction  to  determine  summarily  all 
such  proceedings,  and  to  order  that  any  penalty  inflicted  be  paid  immediately  on 
conviction,  or  at  any  time  afterwards  as  shall  be  mentioned  by  him  or  them,  and 
in  default  of  such  payment  may  order  the  defaulter  to  be  imprisoned  with  or  without 
hard  labour  for  any  period  not  exceeding  six  months. 

Evidence.  10.  Tm  any  prosecution  for  an  offence  against  this  Ordinance  a 
defendant  and  his  wife,  or  husband,  as  the  case  may  be,  may,  it  the  defendant 
thinks  fit,  be  called  as  a  witness,  and,  if  called,  shall  be  sworn  and  examined,  and 
may  be  cross-examined  and  re-examined  in  hke  manner  as  any  other  witness. 

Costs.  11.  On  any  prosecution  under  this  Ordinance,  the  Court  may  order 
costs  to  be  paid  to  the  defendant  by  the  prosecutor,  or  to  the  prosecutor  by  the 
defendant,  having  regard  to  the  information  given  by,  and  the  conduct  of,  the 
defendant  and  the  prosecutor  respectively. 
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Appeals.  12.  If  any  person  feels  aggrieved  by  any  conviction  or  order  made 
under  this  Ordinance  by  the  summary  court,  he  may  appeal  against  such  convic- 
tion, either  upon  any  question  or  questions  of  fact,  or  upon  any  question  or  questions 
of  law,  to  the  Supreme  Court. 

Disposal  of  forfeitures.  13.  All  forfeitures  incurred  under  or  by  virtue  of  this 
Ordinance  shall  be  disposed  of  in  such  manner  as  the  Administrator  shall  direct. 

Application  of  penalties.  14.  All  penalties  recovered  under  this  Ordinance 
shall  be  paid  into  the  Treasury  and  form  part  of  the  general  revenue  of  the  Colony ; 
provided  always  that  it  shall  be  lawful  for  the  administrator  to  award  to  the  person 
prosecuting  or  to  any  person  by  whose  means  or  aid  any  such  penalty  may  have 
been  recovered,  any  sum  or  sums  not  exceeding  in  the  aggregate  one  moiety  of 
such  penalty. 

Goods  in  Schedule  exempted.  15.  Nothing  in  this  Ordinance  contained  shall 
be  deemed  to  affect  the  importation,  folding,  or  marking  of  any  of  the  various 
classes  of  goods  specified  in  the  Schedule  hereto. 

Folded  woven  goods  partly  exempted  from  provisions  of  Ordinance  No.  11  of  1888. 
16.  Nothing  herein  contained  shall  affect  any  enactment  or  provisions  of  the  Mer- 
chandise Marks  Ordinance,  1888,  except  so  far  as  that  Ordinance  relates  to  trade 
descriptions,  as  to  the  measure  only,  of  folded  woven  goods  within  the  scope  and 
meaning  of  this  Ordinance. 

Rules  may  be  made.  17.  Subject  to  the  provisions  of  this  Ordinance,  the  Ad- 
ministrator may,  with  the  advice  and  consent  of  the  Legislative  Council,  from  time 
to  time  make,  and  when  made,  amend,  vary,  suspend,  or  revoke,  rules  and  regu- 
lations with  regard  to  all  or  any  of  the  following  matters,  that  is  to  say:  a)  Extend- 
ing the  time  hmited  in  section  2,  for  the  contract,  sale,  or  barter  of  woven  goods 
shipped  from  any  port  previous  to  the  first  of  October,  1894,  and  not  folded  and 
marked  in  accordance  with  the  provisions  of  this  Ordinance;  b)  Providing,  if  neces- 
sary, for  the  compulsory  stamping  or  marking  of  such  last-mentioned  goods  for 
the  purposes  of  identification  as  "short  folded  woven  goods;"  c)  For  increasing  or 
reducing  allowances  for  shrinkage  under  section  3,  and  generally  for  altering  or 
amending  the  rates  of  allowance  therein  mentioned;  d)  For  exempting  from  the 
operation  of  this  Ordinance  any  goods,  or  classes  of  goods,  not  specified  in  the 
Schedule  hereto;  e)  Grenerally,  for  the  further  and  better  effectuating  the  purposes 
of  this  Ordinance;  and  may  attach  a  penalty,  which  shall  not  exceed  £10,  to  any 
breach  of  any  such  rule  or  regulation.  Every  such  rule  or  regulation,  or  the  altera- 
tion, suspension,  or  repeal  thereof,  shall  come  into  operation  upon  being'  published 
in  the  Government  Gazette,  and  shall  therefrom  be  binding  upon  all  persons  con- 
cerned, subject  to  disallowance  by  Her  Majesty. 

Short  title.  18.  This  Ordinance  may  be  cited  for  all  purposes  as  The  Folded 
Woven  Goods  Ordinance,  1894,  and  shall  apply  to  the  Colony  and  Protectorate. 


Schedule. 

Exemptions. 

[As  amended  by  Rule  of  Governor  in  Council  of  7th  February,  1896.] 

Silk,  silk  velvets,  tweeds,  handkerchiefs,  broad  cloth,  worsted  cloth,  and  all  piece  goods 

made  wholly  or  partly  from  woolen  or  worsted  yam,  India  bafts,  cashmeres,  serges,  alpaca, 

sehcia,  linen  drills,  cotton  drills,  khaki  drills,  tabourettes,  gold  and  silver  cloths,  tinsel  woven 

cloths,  damasks,  and  flannels. 


Importation  of  Sugar. 

No.  5  of  1909.    An  Ordinance  to  make  Provision  for  giving  Effect  to 

a  Convention  signed  the  fifth  day  of  March,  nineteen  hundred  and 

two,  in  relation  to  Sugar  (11th  May,  1909). 

Imported  sugar  to  be  accompanied  by  evidence  of  origin.  1.  AH  sugar  imported 
or  brought  into  the  Colony  or  Protectorate  from  any  place  outside  the  same,  shall 
be  accompanied  by  such  evidence  of  origin  as  hereinafter  required;  and  all  such 
sugar  imported  or  brought  into  the  Colony  or  Protectorate  not  accompanied  by  such 
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evidence  shall  be  deemed  to  be  so  imported  or  brought  in  contrary  to  a  restriction 
contained  in  section  forty-one  of  the  Customs  Ordinance,  1882,  and,  subject  as 
hereinafter  provided,  shall  be  dealt  with  accordingly,  as  if  the  same  were  goods 
enumerated  and  described  in  the  table  to  the  said  section. 

Certificates  of  origin.  2.  AH  sugar  shall  be  accompanied  by  a  certificate  of 
origin  indicating:  a)  The  kind  and  quantity  of  the  sugar;  b)  The  kind,  nimiber, 
and  marks  of  the  packages ;  c)  The  country  of  production,  of  origin,  or  of  manufac- 
ture, and  the  country  of  destination  of  the  goods;  and  d)  The  mode  of  carriage  by 
land  or  water. 

Certificate  to  be  signed  by  fiscal  autliority.  3.  The  certificate  must  be  signed, 
and  issued,  by  the  fiscal  authority  having  jurisdiction  in  the  country  of  production, 
of  despatch,  or  of  transformation;  such  fiscal  authority  being  duly  empowered  for 
that  purpose  by  the  Government  of  the  State. 

Requirements  of  certificates  from  non-contracting  countries  must  be  vis6d  by 
the  British  Consul.  4.  When  the  country  of  origin  of  any  sugar  the  subject  of  a 
certificate  is  a  state  not  party  to  the  Convention  of  the  fifth  of  March,  1902,  the 
certificate  must,  in  addition  to  the  particulars  required  above,  state  if  the  goods 
are  derived  from  a  factory  which  works  sugar  coming  from  one  of  the  countries 
mentioned  in  the  Schedule  hereto  or  added  thereto  as  hereinafter  provided  or  any 
particular  description  of  sugar  therein  specified  in  respect  of  any  such  country, 
and  if  so  the  name  of  such  country;  and  any  such  certificate  must,  as  a  guarantee 
of  due  signature  and  issue,  be  vised  by  the  proper  British  consul  or  vice- 
consul. 

Certificate  valid  for  12  months.  5.  No  certificate  is  to  be  deemed  vahd  after  the 
expiry  of  twelve  calendar  months  from  the  date  of  its  issue,  or  such  less  time  (if 
any)  as  may  be  mentioned  in  the  certificate  by  the  fiscal  authority  issuing  the 
same. 

Sugar  may  be  admitted  on  security  being  given  for  production  of  certificate. 
6.  Inasmuch  as  it  is  possible  that  sugar  may  occasionally  reach  the  Colony  be- 
fore the  arrival  of  the  certificates  of  origin  relating"  to  the  same,  and  it  would 
be  inconvenient  and  expensive  to  importers  if  such  sugar  were  not  dehvered 
from  Customs  charge  until  the  arrival  of  the  certificates,  it  shall  be  competent  for 
the  Collector  of  Customs  to  authorize  the  dehvery  of  such  sugar,  on  the  security 
of  a  deposit  of  such  amount  or  of  a  bond  in  such  penalty  as  he  may  think  fit, 
for  the  due  production  of  the  necessary  certificate  within  a  prescribed  period; 
provided  that  he  sees  no  reason  for  suspecting  that  the  sugar  emanates  from  a 
country  in  respect  of  which  such  sugar  is  mentioned  in  the  Schedule  hereto,  and 
is  intended  to  be  imported  into  a  country  a  party  to  the  Convention  of  the  fifth 
of  March,  1902. 

The  Governor-in-Couneil  may  add  to  or  delete  countries  from  the  Schedule.  7.  When 
the  Governor  shall  be  informed  through  one  of  His  Majesty's  Principal  Secretaries 
of  State  that  any  direct  or  indirect  bounty  is  granted  in  any  foreign  country  on 
the  production  or  export  of  sugars,  the  Governor  may,  by  Order-in-Council,  add 
the  name  of  such  country,  and  the  description  of  sugar  in  respect  of  which  such 
bounty  is  granted,  to  the  Schedule  hereto,  and  may  when  so  informed  that  any 
bounty  has  ceased  to  be  granted  by  any  country  delete  therefrom  the  name  of 
such  country  or  description  of  such  sugar  in  respect  of  which  such  bounty  has  ceased 
to  be  granted. 

No  changes  have  been  made  in  the  Schedtile  up  to  6th  December,  1910. 

Ordinance  not  to  apply  to  molasses,  glucose,   or  sugar-sweetened  products. 

8.  Nothing  in  this  Ordinance  shall  apply  to  molasses,  glucose  or  sugar-sweetened 
products. 

Collector  of  Customs  to  be  the  fiscal  authority.  9.  The  Collector  of  Customs 
shall  be  the  fiscal  authority  for  the  purpose  of  signing  and  issuing  certificates  of 
origin  of  sugar  exported  from  the  Colony  or  Protectorate. 

Ordinance  2  of  1904  repealed.  10.  The  Sugar  Convention  Ordinance,  1904,  is 
hereby  repealed. 

Short  title.    11.    This  Ordinance  may  be  cited  for  all  purposes  as  Tfie 
Convention  Ordinance,  1909. 
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Schedule. 

Spain AU  sugars 

Denmark All  sugars 

Roumama      AU  sugars 

The  Argentine  Republic All  sugars 

Chile All  sugars 

Costa  Rica All  sugars 

frazil All  sugars 

^exico All  sugars 

Nicaragua AU  sugars 

J^Pan Refined  candied  sugar 


Public  Holidays. 

No.  9  of  1904.    An  Ordinance  to  make  Provision  for  Public  Holidays 

and  respecting  Obligations  to  make  Payments  and  do  other  Acts  on 

such  Public  Holidays  (1 3th  April,  1904). 

Days  to  be  kept  as  public  holidays.  1.  The  several  days  in  the  Schedule  to  this  Ordi- 
nance mentioned,  and  each  and  every  of  them  shall  be  kept  as  annual  public  hohdays. 

Appointment  of  special  days  to  be  kept  as  public  holidays.  2.  It  shall  be 
lawful  for  the  Governor  from  time  to  time  when  he  may  think  fit  by  Proclamation 
to  appoint  special  days  to  be  observed  as  public  holidays,  and  any  days  so  ap- 
pointed shall  be  kept  as  public  hohdays. 

Day  appointed  as  public  holiday  may  be  altered  by  the  Governor.  3.  It  shall 
be  lawful  for  the  Governor  in  hke  manner  from  time  to  time,  when  he  may  think 
that  in  any  year  it  is  inexpedient  that  any  day  mentioned  in  the  Schedule  hereto 
should  be  a  public  hoUday,  to  declare  that  such  day  in  such,  year  shall  not  be 
a  pubUc  hoHday,  and  to  appoint  such  other  day  as  he  may  think  fit  to  be  a 
pubhc  hohday  instead  of  such  day,  and  thereupon  the  day  so  appointed  shall  in 
such  year  be  substituted  for  the  day  mentioned  in  the  Schedule. 

Provisions  of  34  Vie.  c.  17,  and  45  &  46  Vic.  c.  61  to  apply.  All  other  days  to 
be  business  days.  4.  Every  annual  public  holiday  falling  to  be  kept  under  this 
Ordinance  and  every  special  day  duly  appointed  to  be  a  public  hohday  under  this 
Ordinance  shall  be  a  bank  holiday  within  the  meaning  of  an  Act  of  the  Imperial 
Parliament  entitled  The  Bank  Holidays  Act,  1871,  and  the  provisions  of  the  said 
act  as  to  bills  of  exchange  which  are  due  and  payable  on  bank  holidays,  and  other 
matters  contained  in  sections  one,  two,  and  three  of  the  said  Act  and  also  the 
provisions  of  an  Act  of  the  Imperial  Parliament  entitled  The  Bills  of  Exchange 
Act,  1882,  shall  apply  accordingly.  Every  other  day  (not  being  a  Sunday)  shall 
be  deemed  to  be  a  business  day  within  the  meaning  of  the  said  last  mentioned 
Act,  any  provision  in  that  Act  or  in  The  Bank  Holidays  Act,  1871,  declaring  cer- 
tain other  days  in  the  year  to  be  a  bank  holiday  notwithstanding. 

Short  title  and  application.  5.  This  Ordinance  shall  be  cited  for  all  purposes  as  the 
Public  Holidays  Ordinance,  1904,  and  shall  apply  both  to  the  Colony  and  Protectorate. 

Repeal.    6.    The  Public  Holidays  Ordinance,  1903,  is  hereby  repealed. 

Schedule. 

[As  amended  by  Ord.  No.  2  of  1912]. 

Days  to  be  observed  as  Public  Holidays. 

New  Year's  Day; 

Good  Friday; 

Easter  Monday; 

Empire  Day,  to  wit  the  24th  day  of  May,  being  the  anniversary  of  the  birthday  of 
Her  late  Majesty  Queen  Victoria,  of  glorious  memory; 

The  3d  day  of  June,  being  the  anniversary  of  the  birthday  of  His  Majesty  the  King; 

The  9  th  day  of  November,  being  the  anniversary  of  the  birthday  of  His  late  Majesty 
King  Edward  VII.  of  glorious  memory; 

Christmas  Day;  and 

Boxing  Day,  to  wit  the  26th  day  of  December. 
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Bankruptcy. 

No.  2  of  1900.  An  Ordinance  to  recognize  and  enforce  the  Title  of 
Trustees  and  Assignees  under  the  Bankrupt  or  Insolvent  Laws  of 
the   United   Kingdom   to   Property    in  this  Colony  and  Protectorate 

(8th  March,  1900). 


Court  to  recognize  and  enforce  title  of  trustees  under  Bankrupt  laws  of  United 
Kingdom  to  banlo-upt's  property  in  Colony  and  Protectorate.  1.  Where  it  shall  be 
made  to  appear  to  the  satisfaction  of  any  Court  of  civil  jurisdiction  within  this 
Colony  and  Protectorate  that  by  virtue  of  the  bankrupt  or  insolvent  laws  in  force 
in  any  part  of  the  United  Kingdom,  the  estate  or  property  of  an  insolvent  person 
has  become  vested  in  a  trustee  or  assignee,  or  that  an  officer  of  any  Court  having 
jurisdiction  in  bankruptcy  or  insolvency  in  the  United  Kingdom,  or  other  person, 
has  been  duly  appointed  to  receive  and  acquire  possession  of  the  estate  or  pro- 
perty of  an  insolvent  person,  the  Court  shall  act  in  aid  of,  and  give  full  and  complete 
effect,  in  such  manner  as  shall  appear  most  appropriate  and  effectual  to  the  title, 
rights,  and  powers  of  such  trustee,  assignee,  officer,  or  person,  to,  in,  and  over  all 
property  vested  in  him,  or  which  he  has  been  appointed  to  receive  and  retain  in  his 
possession,  within  the  Colony  and  Protectorate,  and  shall  make  and  grant  such 
orders,  judgments,  and  decrees  as  may  be  necessary  and  expedient  to  enable  such 
trustee,  assignee,  officer,  or  person  to  enter  into  possession  of  such  property  and 
to  realize,  sell,  and  dispose  thereof  for  the  purpose  of  administration  in  accordance 
■n-ith  the  laws  aforesaid. 

Court  may  stay  proceedings;  execution  not  completed  before  knowledge  of  bank- 
ruptcy petition  to  be  of  no  avail.  2.  In  any  such  case :  a)  The  Court  may  stay  and 
prohibit  any  action,  or  other  legal  proceeding,  at  the  instance  of  any  creditor  re- 
sident within  the  Colony  or  Protectorate  or  elsewhere,  against  the  insolvent  person 
or  his  property,  or  may  if  it  shall  deem  fit,  allow  such  action  or  other  proceeding 
to  be  commenced  or  carried  on,  on  such  terms  as  the  Court  may  impose,  but  without 
prejudice  always  to  the  power  of  any  secured  creditor  to  realize  or  otherwise  deal 
with  his  security  in  the  same  manner  as  he  would  have  been  entitled  to  reahze  or 
deal  with  it  if  this  subsection  had  not  been  passed;  b)  Where  a  creditor  resident 
within  the  Colony  or  Protectorate  has  issued  execution  against  the  goods  or  land 
of  such  an  insolvent  person  within  this  Colony  and  Protectorate,  or  has  attached 
any  debt  due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the  execution 
or  attachment  against  the  trustee  or  assignee  of  the  insolvent  person,  unless  he 
has  completed  the  execution  or  attachment  before  the  date  of  the  order  vesting 
the  property  of  the  insolvent  person  in  the  trustee  or  assignee  of  the  said  property, 
or  before  knowledge  that  a  petition  by  or  against  the  insolvent  person  or  for  ad- 
ministration of  his  estate  according  to  the  law  of  bankruptcy,  has  been  presented; 
and  for  the  purpose  of  estabUshing  such  knowledge  the  Court  shall  have  regard  to 
the  fact,  if  it  be  so,  that  public  intimation  has  been  made  of  such  a  petition  by 
posting  placards  or  notices  in  conspicuous  places  within  the  town  of  Bathm^st,  or 
within  the  district  where  such  creditor  may  reside,  or  otherwise,  and  in  other  facts 
and  circumstances  which  may  seem  or  tend  to  prove  the  same. 

When  execution  to  be  deemed  completed.  3.  For  the  purpose  of  this  Ordinance 
an  execution  against  goods  is  completed  by  seizure  and  sale;  attachment  of  a  debt 
is  completed  by  a  receipt  of  a  debt ;  execution  against  land  is  completed  by  a  seizure, 
or,  in  the  case  of  any  equitable  interest,  by  the  appointment  of  a  receiver. 

Court  in  Colony  to  aid  Bankruptcy  Courts  in  United  Kingdom.  4.  An  order  of 
any  Court  exercising  jurisdiction  in  bankruptcy  or  insolvency  in  the  United  Kingdom 
seeking  the  aid  of  the  Court  in  the  Colony  and  Protectorate  shall  be  sufficient  to 
enable  the  latter  Court  to  exercise  in  regard  to  the  matters  directed  by  the  order, 
such  jurisdiction  as  the  Court  which  seeks  aid,  or  the  Court  whose  aid  is  sought, 
could  exercise  in  regard  to  similar  matters  within  their  respective  jurisdictions. 

Exception  as  to  local  taxes  in  the  Colony.  5.  Notwithstanding  anything  con- 
tained in  this  Ordinance,  all  local  rates  and  taxes,  including  rates  for  local  im- 
provements and  yard  tax,  due  from  an  insolvent  person  at  the  date  when  his  pro- 
perty became  vested  in  a  trustee  or  assignee,  or  other  person  as  aforesaid,  and 
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having  become  due  and  payable  within  twelve  months  before  that  time,  may  be 
recovered  from  and  enforced  against  the  property  of  such  person  situate  in  the 
Colony  and  Protectorate  in  aU  respects  as  if  this  Ordinance  had  not  been  passed. 

Interpretation.  6.  In  this  Ordinance  the  following  expressions  shall  have  the 
meanmg  hereby  respectively  assignee  to  them,  that  is  to  say:  "Court  of  Civil  Juris- 
diction" and  "the  Court"  shall  include  all  and  any  of  the  following,  viz:  a)  The 
Supreme  Court  and  the  Chief  Magistrate  sitting  in  chambers;  b)  The  Court  of  Re- 
quests in  Bathurst;  c)  The  Court  of  Requests  of  any  Travelling  Commissioner  in 
the  Protectorate,  within  and  to  the  extent  of  their  respective  jurisdictions.  In 
the  apphcation  of  this  Ordinance  to  a  proceeding  under  the  bankrupt  or  insolvent 
acts  in^force  in  any  part  of  the  United  Kingdom,  the  expressions  "property"  and 
"estate"  shall  have  the  same  meanings  and  effect  respectively  as  such  expressions 
or  any  equivalent  expressions  have  in  such  Acts. 

Short  title.  7.  This  Ordinance  may  be  cited  as  The  Trustees  in  Bankruptcy 
(British)  Ordinance,  1899. 


II.  Sierra  Leone. 
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Introduction.^) 


The  Colony  of  Sierra  Leone  comprises  aU  the  places,  settlements,  and  terri- 
tories between  5°  and  12°  N.  lat.,  and  lying  to  the  westward  of  10°  W.  long^).  The 
Colony  includes  the  Banana,  Turtle,  Leopard,  Plantain,  YeUaboi,  Kortimo,  Tasso, 
Macauley,  and  other  islets.  The  Protectorate  of  Sierra  Leone  Hes  to  the  north 
and  east  of  the  Colony.  The  northern  boundaries  of  the  Protectorate  were  defined 
by  the  Agreement  between  Great  Britain  and  France,  concluded  on  21st  January, 
1895*). 

Government. 

The  government  of  the  Colony  is  regulated  by  Letters  Patent  of  28th  November, 
1888^),  as  amended  by  Letters  Patent  of  17th  April,  1905^).  The  executive  power 
is  vested  in  a  Governor  and  Commander-  in-Chief,  assisted  by  anexecutivecouncil''). 
The  legislative  power  is  vested  in  a  legislative  council,  composed  partly  of  official 
members,  partly  of  unofficial  members  nominated  by  the  Crown^).  The  Crown 
has  reserved  the  power  to  disallow  local  enactments  and  to  legislate  by  Order  in 

1)  Official  edition  within  the  meaning  of  the  Imperial  Evidence  {Colonial  Statutes)  Act, 
1907.  —  Ord.  No.  19  of  1908.  —  2)  por  the  history  of  Sierra  Leone,  see  p.  179,  supra.  — 
3)  Letters  Patent,  28th  November,  1888,  §  2.  Stat.  R  &  O.  Rev.  1904,  Vol.  11,  "Sierra 
Leone,"  p.  1.  —  *)  Colonial  Office  List,  1910,  p.  315.  The  limits  of  the  Protectorate  are 
defined  by  Ord.  No.  33  of  1901,  §§4,  5.  —  5)  Stat.  R.  &  O.  Rev.  1904,  Vol.  11,  "Sierra  Leone," 
p.  1.  _  6)  Stat.  R.  &0.  1905,  p.  1453.  —  ')  Letters  Patent  28th  November,  1888,  §§3,  5,  7. 
—  8)  Ibid.  §§  8,  9. 
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Council^).  Legislative  authority  over  the  Protectorate  is  vested  in  the  legislative 
council  of  the  Colony 2).  The  Crown  has  reserved  the  power  to  disallow  such  en- 
actments and  to  legislate  by  means  of  Acts  of  ParUament  and  Orders  in  CouncU*). 

Law  in  force. 

The  common  law  of  England  is  in  force  by  virtue  of  the  fact  that  Sierra  Leone 
was  acquired  by  settlement.  The  statutes  of  general  appHcation  in  force  in  Eng- 
land on  1st  January,  1880,  are  in  force  in  the  Colony,  except  in  so  far  as  they  have 
been  superseded  by  local  enactments,  or  are  not  adapted  to  local  conditions*). 
The  property  rights  of  married  women  are  governed  by  the  Married  Women's 
Property  Ordinance,  1875^),  and  merchandise  marks  by  the  Merchandise  Marks 
Ordinance,  1889^).  On  loans  not  exceeding  £  50  no  interest  exceeding  the  amount 
of  the  principal  may  be  recovered,  and  in  the  assessment  of  such  interest  simple  and 
not  compound  interest  is  allowed'').  La  cases  between  natives,  and  between  natives 
and  non-natives  where  substantial  injustice  would  be  done  to  either  party  by  strict 
adherence  to  the  rules  of  English  law,  native  laws  and  customs  may  be  applied 
by  the  Protectorate  Courts^).  In  ordinary  cases  the  Protectorate  Courts  apply 
the  laws  of  the  Colony®). 

Courts  and  procedure. 

The  judicial  system  of  the  Colony  comprises  a  Supreme  Court  and  Courts  of 
Requests.  The  Supreme  Court  consists  of  a  Chief  Justice  and  one  or  more  Puisne 
Judges^").  The  Supreme  Court  is  a  superior  court  of  record,  and  in  addition  to  any 
jurisdiction  specially  conferred  under  local  enactments,  exercises  aU  the  jurisdiction, 
powers,  and  authorities  of  the  High  Court  of  Justice  in  England,  as  constituted 
under  the  Supreme  Court  of  Judicature  Acts,  1873  and  1875ii).  The  Court  exer- 
cises the  jurisdiction  of  the  Lord  High  Chancellor  of  England  in  respect  of  infants 
and  lunatics,  and  is  a  Court  of  Probate  and  Divorce  i^).  The  Supreme  Court  also 
exercises  summary  jurisdiction  in  personal  actions  where  the  debt,  damage,  or 
demand  claimed  does  not  exceed  £  100,  whether  on  balance  of  account  or  otherwise, 
and  in  all  suits  for  the  recovery  of  the  possession  of  tenements  where  the  annual 
rent  or  value  thereof  does  not  exceed  £  15i3).  Law  and  equity  are  administered 
concurrently!*).  The  Supreme  Court  is  a  Court  of  Appeals  from  the  Courts  of  Re- 
quests!^), and  from  the  Supreme  Court  of  the  Gambia. 

Courts  of  Requests  are  established  in  the  Pohee  District  of  Freetown  and  in 
each  of  the  administrative  districts  of  the  Colony  other  than  the  PoKce  District 
of  Freetown.  In  the  PoUce  District  of  Freetown  the  Court  of  Requests  is  composed 
of  the  PoUce  Magistrate,  and  in  the  other  districts  of  the  District  Commissioner^^). 
The  Court  of  Requests  of  Freetown  has  jurisdiction  in  cases  where  the  debt, 
demand,  or  damage  does  not  exceed  £  5^"^).  The  other  Courts  of  Requests  have 
jurisdiction  where  the  debt,  demand,  or  damage  does  not  exceed  £  50  except  in  the 
Sherbro  District,  where  jurisdiction  extends  to  cases  between  £  50  and  £  100'*).  The 
Courts  of  Requests  may  refer  questions  of  law  to  a  Judge  of  the  Supreme  Courts'). 

The  judicial  system  of  the  Protectorate  comprises  the  Courts  of  the  Native 
Chiefs,  the  Courts  of  the  District  Commissioner,  and  the  Circuit  Courts "O).    The 

1)  Ibid.  §  10.  —  2)  Order  in  CoimcU,  24th  August,  1895,  §.  1.  Stat.  R.  &  O.  Rev.  1904, 
Vol.  5,  "Foreign  Jurisdiction,"  p.  165.  —  3)  Ibid.  §  2.  The  government  of  the  Protectorate  ia 
further  regulated  by  Ords.  No.  33  of  1901,  No.  6  of  1903,  No.  11  of  1905,  No.  13  of  1905,  No.  26 
of  1905,  No.  33  of  1905,  No.  29  of  1906,  No.  30  of  1907,  No.  30  of  1908  and  No.  6  of  1909.  — 
*)  Ord.  No.  14  of  1904,  §§  8,  9,  reprinted  in  full,  infra.  The  Imperial  Companies  Acts  as  in  force  in 
1906  are  adopted  by  Ord.  No.  3  of  1906,  §  2,  reprinted  in  full,  infra.  —  »)  Ord.  No.  7  of  1875. 
This  Ordinance  provides,  inter  alia,  that  a  married  woman  engaged  in  or  carrying  on  any  employ- 
ment, occupation,  or  trade  separately  from  her  husband  shall  in  the  same  manner  as  it  she  were 
a  feme  sole  to  the  extent  of  any  property,  moneys,  or  effects  used  or  acquired  by  her  in  such 
occupation  or  trade,  or  for  the  purposes  thereof,  and  of  her  separate  property,  be  liable  to  be 
sued  upon  any  contract  made  by  her  in  the  course  and  for  the  purpose  of  such  employment, 
occupation,  or  trade.  —  Ibid.  §8.-6)  Ord.  No.  7  of  1889,  as  amended  by  Ords.  No.  12  of  1889, 
No.  2  of  1908,  No.  32  of  1908,  and  No.  39  of  1908.  This  Ordinance  is  identical  in  all  material 
respects  with  the  Imperial  Act,  50  &  51  Vic.  c.  28.  —  ')  Ord.  No.  21  of  1883.  —  »)  Ord.  No.  6  of 
1903,  §  6.  The  Court  may  consult  native  chiefs  in  regard  to  native  law  and  custom.  —  Ibid.  §40. 
—  9)  Ibid.  §  68.  —  10)  Ord.  No.  14  of  1904,  §  61,  as  amended  by  Ord.  No.  4  of  1905.  §  3.  — 
")  Ord.  No.  14  of  1904,  §  4.  —  12)  Ibid.  §§  6,  7.  —  ")  Ibid.  §  70.  —  i*)  Ibid.  §  10.  —  ")  Ord. 
No.  18  of  1906,  §  39.  —  18)  Ibid.  §§  2,  3.  —  i')  Ibid.  §  3.  —  ")  Ibid.  §  16,  as  amended  by  Ord. 
No.  5  of  1911,  §  2.  —  19)  Ibid.  §  19.  —  20)  Ord.  No.  6  of  1903,  §  2. 
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Courts  of  the  Native  Chiefs  have,  inter  alia,  jurisdiction  in  all  civil  cases  arising 
exclusively  between  natives,  other  than  cases  involving  a  question  of  title  to  land 
between  two  or  more  paramount  chiefs,  or  of  a  debt  claimed  by  the  holder  of  a  store 
license!).  The  Courts  of  the  District  Commissioners  have  jurisdiction  to  determine 
in  a  summary  way  all  cases  involving  the  question  of  title  to  land  between  two 
or  more  paramount  chiefs,  and  actions  or  suits  between  non-natives,  or  between 
non-natives  and  natives,  or  for  the  recovery  of  debts  claimed  by  the  holder  of  a 
store  license,  although  arisiag  exclusively  between  natives,  where  the  claim  or 
debt,  duty,  or  matter  in  dispute  does  not  exceed  £50,  or  the  balance  of  a  claim 
originally  exceeding  £50,  or  the  balance  signed  by  both  plaintiff  and  defendant, 
or  by  the  original  parties  to  the  transaction,  as  the  settled  or  undisputed  amount 
of  a  claim  exceeding  originally  £50^).  In  civil  cases  between  non-natives,  or  between 
a  non-native  and  a  native,  or  for  the  recovery  of  a  debt  claimed  by  the  holder  of 
a  store  hcense,  an  appeal  Ues  from  the  Court  of  the  District  Commissioner  to  the 
Circuit  Court  sitting  as  a  Court  of  Appeals,  provided  the  subject  matter  of  the  suit 
exceeds  in  value  £10,  or  by  leave  of  the  District  Commissioners'  Court  in  other  cases 3). 

The  Circuit  Court  is  a  court  of  record,  and  consists  of  a  Judge  of  the  Supreme 
Court  of  the  Colony*).  The  Circuit  Court  has  summary  civil  jurisdiction  in  all 
suits  between  non-natives  or  between  non-natives  and  natives,  where  the  claim, 
debt,  duty,  or  matter  in  dispute  exceeds  £  50,  or  where  the  title  to  land  is  in  question, 
or  for  assaults,  battery,  Ubel,  slander,  or  trespass,  even  though  the  claim  may  be 
for  less  than  £  50,  and  in  aU  actions  of  debt,  claimed  by  the  holder  of  a  store  hcense, 
although  arising  exclusively  between  natives,  where  the  debt  claim  exceeds  £50^). 
The  courts  of  the  Colony  also  exercise  a  limited  original  jurisdiction  in  the  Pro- 
tectorate^). 

An  appeal  hes  from  a  final  judgment  of  the  Supreme  Court  of  the  Colony  and 
of  the  Circuit  Court  of  the  Protectorate  to  the  Privy  Council  where  the  matter 
in  dispute  on  the  appeal  amounts  to  or  is  the  value  of  £300  or  upward,  or  where 
appeal  uivolves,  directly  or  indirectly,  some  claim  or  question  to  or  respecting 
property,  or  some  civil  right  amounting  to  or  of  the  value  of  £  300,  and  at  the  discre- 
tion of  the  court  appealed  from  in  any  other  case.  AppUcation  for  leave  to  appeal 
must  be  made  within  fourteen  days  from  the  date  of  the  judgment  to  be  appealed 
from.  The  appellant  must  furnish  security  in  a  sum  not  exceeding  £500,  within 
three  months  from  the  date  of  the  hearing  of  the  apphcation  for  leave  to  appeal. 
The  Court  may  direct  the  judgment  to  be  carried  into  execution  or  suspend  exe- 
cution pending  the  appeal,  the  appellant  or  the  respondent  furnishing  security, 
as  the  case  may  be''). 


Statutes.') 

Application  of  Law. 

No.  14  of  1904.  An  Ordinance  to  consolidate  and  amend  the  Enact- 
ments relating  to  the  Law  as  administered  by  the  Supreme  Court, 
and  to  the  Administration  of  Justice  in  the  Colony  of  Sierra  Leone 

(30th  May,  1904). 

Laws  of  England  in  force  on  January  1st,  1880,  to  be  in  force  in  Colony.  8,  The 

statutes  of  general  apphcation  which  were  in  force  in  England  on  the  first  day  of 
January,  1880,  shall  be  in  force  in  this  Colony  from  the  tenth  day  of  November,  1881, 
and  no  statute  of  general  apphcation  which  shall  not  have  been  in  force  in  England 
on  the  first  day  of  January,  1880,  shall  have  any  force  in  this  Colony. 

Nothing  in  this  Ordinance  shall  deprive  the  Court  of  the  District  Commissioner  or  the  Circuit 
Court,  in  its  civil  jurisdiction,  in  causes  or  matters  between  natives  and  persons  not  natives 

1)  Ibid  §  8.  —  2)  Ibid.  §§  11,  12.  —  3)  Ibid.  §  47.  —  *)  Ibid.  §  37.  —  ^)  Ibid.  §  38.  — 
6)  Ibid.  §  46.  —  ')  Order  in  Council,  15th  February,  1909.  Stat.  R.  &  O.  1909,  p.  843.  — 
8)  As  in  force  19th  February,  1912. 

13 
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where  it  may  appear  to  the  Court  that  substantial  injustice  would  be  done  to  either  party  by  a 
Btrict  adherence  to  the  rules  of  English  law,  of  the  right  to  observe  and  enforce  the  observance,  or 
shall  deprive  any  person  of  the  benefit  of  any  law  or  custom  existing  in  the  Protectorate  and  not 
being  repugnant  to  natural  justice,  equity,  and  good  conscience,  not  incompatible  either  directly 
or  by  necessary  implication  with  any  enactment  of  the  Colonial  legislature  existing  at  the  com- 
mencement of  this  Ordinance,  or  which  may  hereafter  come  into  operation.  Provided  that  no 
party  shall  be  entitled  to  claim  the  benefit  of  any  local  law  or  custom,  if  it  shall  appear  either 
from  the  express  contract  or  from  the  nature  of  the  transaction  out  of  which  any  suit  or  question 
may  have  arisen  that  such  party  agreed  that  his  obligations  in  connection  with  such  transactions 
should  be  regulated  exclusively  by  English  law:  and  in  cases  where  no  express  rule  is  applicable 
to  any  matter  in  controversy  the  Court  shall  be  governed  by  the  principles  of  justice,  equity,  and 
good  conscience.  —  Ord.  No.  6  of  1903,  §  6. 

By  virtue  of  this  section,  and  subject  to  the  limitations  imposed  by  §  9,  infra,  eenible,  the 
following  Imperial  statutes  are  in  force : 

Partnership  —  19  &  20  Vic.  c.  97,  §  4;  28  &  29  Vic.  c.  28. 

Sale  of  Goods  —  29  Chas.  2,  c.  3,  §§  15,  16. 

Factors  —  4  Geo.  4,  e.  83;  6  Geo.  4,  c.  94;  5  &  6  Vic.  u.  39;  40  &  41  Vic.  c.  39. 

BiUs  of  Lading  —  18  &  19  Vic.  u.  111. 

Marine  Insurance  —  19  Geo.  2,  c.  37;  28  Geo.  3,  c.  56;  31  &  32  Vic.  c.  86. 

Bankruptcy  —  32  &  33  Vic.  c.  71. 

Application  of  laws  of  England.  9.  All  statutes  declared  by  this  Ordinance 
to  extend  or  apply  to  this  Colony,  and  all  rules  and  orders  made  in  pursuance  of 
them,  shall  be  in  force  so  far  oidy  as  the  local  circumstances,  or  the  jurisdiction 
of  the  Court  permits,  and  subject  to  any  existing  Ordinances  of  the  Colony  not 
hereby  repealed,  and  for  the  purposes  of  facilitating  the  application  of  such  statutes 
and  rules  and  orders  made  in  pursuance  of  them,  the  same  shall  be  construed  with 
such  verbal  alteration,  either  in  the  name  or  functions  of  any  judge  or  officer,  or 
in  the  name  of  any  Covui;,  office,  or  place  mentioned  or  referred  to  in  the  said  statutes, 
and  all  rules  and  orders  made  in  pursuance  of  them  so  as  to  render  as  far  as  possible 
such  name  or  function  apphcable  to  a  judge,  officer,  Court,  office,  or  place  of  a  like 
nature,  in  or  in  respect  of  this  Colony :  Provided,  notwithstanding,  that  such  altera- 
tion shall  not  affect  the  substance  of  the  said  statutes,  or  any  rules  and  orders 
made  in  pursuance  of  them,  and  whenever  the  great  or  other  seal  is  mentioned  in 
any  such  statutes,  and  all  rules  and  orders  made  in  pursuance  of  them,  it  shall 
be  read  as  if  the  seal  of  the  Supreme  Court  was  substituted  therefor. 


Trade  Protection, 

a)  No.  14  of  1897.    An  Ordinance  to  protect  and  safeguard  the  Trade 

of  the  Colony  of  Sierra  Leone  and  its  Protectorate  and  those  engaged 

and  interested  in  the  same  (18th  November,  1897). 


b)  No.  7  of  1898.    An  Ordinance  to  amend  The  Trade  Protection  Ordi- 
nance, 1897  (29th  April,  1898). 

Summary. 
These  Ordinances  prohibit  assaulting,  intimidating,  or  threatening  violence  to 
purchasers,  gatherers,  and  sellers  of  any  produce  (within  which  term  are  embraced 
palm-oU,  palm-nuts,  palm-kernels,  ground-nuts,  benni-seed,  rubber,  gum,  com, 
rice  or  other  grain,  flour,  cocoa,  coffee,  plantain,  bananas,  yam,  cassada,  sweet 
potatoes,  or  other  produce  of  the  soil,  whether  growing,  cut,  or  gathered  to  be  dis- 
posed of  in  the  ordinary  course  of  trade),  or  the  molesting  or  hindering  of  any  person 
in  the  exercise  of  his  lawful  trade,  business,  or  occupation,  or  the  recourse  to  Poro 
laws  or  customs,  native  fetish  tricks  or  devices  to  accomplish  these  purposes.  Native 
chiefs  must  report  violations  of  the  law  to  the  poUce.  Penalties :  Fine  not  exceeding 
£  20,  or  imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding  six 
months,  or  both.   The  Ordinances  apply  to  the  Colony  as  well  as  to  the  Protectorate. 
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Companies. 

No.  3  of  1906.    An  Ordinance  to  make  provision  for  the  Incorporation, 

Regulation,  and  Winding-up  of  Joint-Stock  Companies  in  the  Colony 

of  Sierra  Leone  (24th  January,  1906). 

Short  title.  1.  This  Ordinance  may  be  cited  for  all  purposes  as  The  Comvaniea 
Ordinance,  1906. 

English  law  as  to  joint-stock  companies  to  apply  to  the  Colony,  subject  to  local 
circumstances;  power  to  Governor  to  make  regulations.  2.  1.  Subject  to  the  pro- 
^sions  of  this  Ordinance  all  Imperial  statutes,  rules,  and  regulations  in  force  in 
England  at  the  commencement  of  this  Ordinance,  relating  to  joint-stock  companies, 
shall,  so  far  as  the  same  are  appUcable  to  the  circumstances  of  the  Colony,  be  in 
force  m  the  Colony.  2.  The  Governor  in  Council  may  from  time  to  time  by  order 
make,  alter,  or  rescind  regulations  for  the  more  effectual  working  of  the  said  statutes, 
rules,  and  regulations  in  this  Colony,  and  may  frame  a  table  of  fees  and  may  prescribe 
what  duties  or  sums  shall  be  payable  in  connection  with  the  registration  of,  or 
working  of,  or  winding-up  of  companies  under  this  Ordinance.  Any  such  order 
shall  come  into  force  on  publication  in  The  Sierra  Leone  Royal  Gazette,  or  on  such 
other  subsequent  date  as  may  be  specified  in  such  order.  3.  Every  Imperial  statute, 
rule,  or  regulation  hereby  declared  to  be  in  force  in  the  Colony  shall  be  construed 
with  such  verbal  alteration  to  suit  local  circumstances  as  to  the  Supreme  Court 
shall  seem  expedient,  provided  always  that  such  alteration  shall  not  affect  the  sub- 
stance of  such  statute,  rule,  or  regulation. 

Registrar- General  to  be  Registrar  of  Companies.  3.  The  Registrar- General 
shall  be  the  Registrar  of  Joint-Stock  Companies,  and  the  memorandum  of  asso- 
ciation and  the  articles  of  association,  if  any,  of  any  joint-stock  company  formed 
in  this  Colony,  under  the  provisions  of  this  Ordinance,  shall  be  registered  at  his  office. 

Value  of  shares  to  be  held  by  a  director.  4.  The  value  of  the  shares  which  a 
director  of  a  joint-stock  company  shall  hold  shall,  unless  the  articles  of  the  company 
otherwise,  provide,  be  of  the  nominal  value  of  not  less  than  ten  poimds. 

Minister  of  religion  may  be  a  director.  5.  No  minister  of  religion  shall  by  virtue 
of  his  office  be  disqualified  from  being  a  director  of  a  company  registered  under 
this  Ordinance. 

Special  resolutions  to  be  registered  and  approved  by  Chief  Justice.  6.  1.  Evory 
special  resolution  passed  by  the  shareholders  of  any  company  incorporated  under 
this  Ordinance  shall  be  registered  with  the  Registrar,  but  no  such  resolution  shall 
be  registered  until  the  same  has  been  approved  by  the  Chief  Justice.  2.  Every  special 
resolution,  after  registration,  shall  be  printed  and  a  copy  thereof  forwarded  to 
every  shareholder  of  the  company. 

When  Ordinance  to  come  into  operation.  7.  This  Ordinance  shall  come  into 
operation  on  a  date  to  be  fixed  by  the  Governor  by  proclamation. 


Folded  Woven  Groods. 

a)  No.  1  of  1894.    An  Ordinance  to  regulate  the  Importation  and  Sale 
of  Folded  Woven  Goods  in  the  Colony  (18th  April,  1894).^) 


(1 — 9.  Are  identical  in  all  material  respects  with  the  provisions  with  the  Gambia 
Folded  Woven  Goods  Ordinance,  No.  2  of  1894,  §§  1 — 9.  The  dates  mentioned  in 
§§  1,  2,  and  5  of  the  Gambia  Ordinance  are  in  the  Sierra  Leone  Ordinance  respec- 
tively changed  to  31st  December,  1894,  31st  December,  1895,  and  31st  December, 
1894,  and  in  §§  1  and  5  refer  to  the  time  of  importation  into  the  Colony  instead  of  the 
date  of  shipment.  The  jurisdiction  under  §§  8  and  9  is  vested  in  a  Magistrate.  §  10  is 
repealed.    §§  11 — 14  are  identical  in  all  material  respects  with  the  provisions  of  the 

^)  Incorporating  the  amendments  made  by  Ords.  No.  11  of  1894,  No.  2  of  1908,  and  No.  32 
of  1908. 
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Gambia  Ordinance,  §§  11 — 14,  except  that  in  §  12  jurisdiction  in  appeal  is  vested 
in  the  Supreme  Court  in  its  summary  jurisdiction.  §§  15,  16  are  in  all  material 
respects  identical  with  the  Gambia  Ordinance,  §§  16,  17.) 

Short  title.  17.  This  Ordinance  may  be  cited  for  all  purposes  as  The  Folded 
Woven  Goods  Ordinance,  1894. 

Commencement  of  Ordinance.  18.  This  Ordinance  shall  come  into  operation 
on  such  day  as  the  Governor  shall  notify  by  Proclamation. 


Schedule. 


Exemptions. 
Silks,  silk  velvets,  tweeds,  handkerchiefs,  succatoons,  brilliants,  muslins,  taffeties,  India 
bafts,  fentsi),  broad  cloth,  worsted  cloth,  and  all  piece  goods  made  wholly  or  partly  from  woollen 
or  worsted  yarn. 


b)  No.  II  of  1894.    An  Ordinance  to  amend  The  Folded  Woven  Goods 
Ordinance,  1894  (27th  October,  1894). 


[1.    Amends  No.  1  of  1894,  and  is  there  incorporated.] 

Collector  of  Customs  to  grant  permission  to  fold  and  mark  folded  woven  goods 
in  accordance  with  Ordinance  in  certain  cases.  2.  It  shall  be  lawful  for  the  Collector 
of  Customs  on  application  made  to  him  to  permit  folded  woven  goods :  a)  Imported 
for  transhipment;  or  b)  Bonded  for  exportation  to  places  beyond  the  seas;  or 
c)  Re-imported  into  the  Colony  from  places  beyond  the  seas  to  which  they  had  been 
exported,  and  not  folded  and  marked  in  accordance  with  the  provisions  of  this 
Ordinance,  to  be  folded  and  marked,  in  accordance  with  such  provisions,  in  the 
Queen's  warehouses,  but  such  goods  until  so  folded  and  marked  shall  not  be  entered 
for  home  consumption. 

Interpretation;  Queen's  warehouses;  beyond  the  seas.  3.  In  this  Ordinance, 
unless  the  context  otherwise  requires:  the  expression  "Queen's  warehouses"  shall 
include  any  warehouses,  sheds,  or  premises  in  or  on  which  it  is  customary  to  permit 
goods  to  be  secured  prior  to  the  payment  of  duty  thereon;  the  expression  "beyond 
the  seas"  means  any  place  situated  without  the  hmits  to  which  the  Sierra  Leone 
Customs  Consolidation  Ordinance,  1902,  extends  to  or  from  which  a  traffic  from 
or  to  any  place  within  the  said  hmits  is  capable  of  being  carried  on  directly 
by  sea. 

Short  title;  general  short  title;  incorporation.  4.  This  Ordinance  may  be  cited 
as  The  Folded  Woven  Goods  Amendment  Ordinance,  1894,  and  shall  be  read  with 
and  form  part  of  the  principal  Ordinance,  and  together  with  the  principal  Ordinance 
may  be  cited  as  The  Folded  Woven  Goods  Ordinances,  1894. 


Bills  of  Exchange. 

No.  8  of  1892.    An  Ordinance  to  regulate  the  Law  relating  to  Bills  of 
Exchange,  Cheques,  and  Promissory  Notes  (1st  August,  1892).^) 

Short  title:  Bills  of  Exchange  Ordinance,  1892.  In  the  numbering  of  the  sections 
and  in  its  phraseology  the  Ordinance  is  identical  with  the  Imperial  Bills  of  Exchange 
Act,  1882,  (45  &  46  Vic.  c.  61),  except  as  follows: 

1.  The  numbering  of  §§  1 — 95  corresponds  with  that  of  the  Imperial  Act; 
§  96  of  the  Ordinance  corresponds  with  §  97  of  the  Act.  §  53  (2)  of  the  Imperial 
Act,  relating  to  Scotland,  is  omitted,  as  are  also  §§  96,  98 — 100,   and  Sched.  2. 

1)  Order  of  Grovernor  in  Council,  27  th  December,  1895.  —  ^)  As  amended  by  Ord.  No.  32 
of  1908.  —  2)  Sy..^  obviously  "protested." 
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2.  Throughout  "Ordinance"  is  substituted  for  "Act;"  in  §  2  "or  insolvency" 
is  inserted  after  "bankruptcy;"  in  §  4  (1)  "Colony"  is  substituted  for  "British 
Islands,"  and  the  sentence  beginning  with  "for  the  purposes  of  this  Act"  is  omitted; 
in  §  14  (1)  (a)  "the  Governor  as  a  public  holiday"  is  substituted  for  "Royal  pro- 
clamation as  a  public  fast  or  thanksgiving  day;"  §  14  (1)  b)  reads  as  follows:  "when 
the  last  day  of  grace  is  a  pubhc  holiday  under  any  law  that  may  for  the  time  being 
be  in  force  in  this  Colony,  or  a  Sunday,  and  the  second  day  of  grace  is  a  public 
holiday,  as  herein  mentioned,  or  a  Sunday,  the  bill  is  due  and  payable  on  the  suc- 
ceeding business  day;"  in  §  41  (1)  (d)  "or  insolvent"  is  inserted  after  "bankrupt," 
and  "or  to  the  official  assignee"  after  "trustee;"  in  §  41  (2)  (a)  "bankrupt  or  insol- 
vent" is  substituted  for  "or  bankrupt;"  in  §49(10)  "or  insolvent"  is  inserted 
after  "bankrupt,"  and  "or  to  the  official  assignee"  after  "trustee;"  in  §53  "this 
section  shall  not  extend  to  Scotland"  is  omitted;  in  §  65  "protest 2)  for  better  se- 
curity" is  substituted  for  "protested  for  better  security;"  in  §72  "Colony"  is  sub- 
stituted for  "United  Kingdom ;"  in  §  83  "Colony"  is  substituted  for  "British  Islands ;" 
§  92  reads  as  follows :  "Where  by  this  Ordinance  the  time  limited  for  doing  any  act 
or  thing  is  less  than  three  days,  in  reckoning  time  non-business  days  are  excluded. 
'Non-business  days'  for  the  purposes  of  this  Ordinance  mean:  a)  Simday,  Good 
Friday,  and  Christmas  Day;  b)  A  day  being  a  pubhc  holiday  as  hereinbefore  mention- 
ed; c)  A  day  appointed  by  the  Governor  as  a  pubhc  hohday.  Any  other  day  is 
a  business  day";  in  §  94  "Schedule"  is  substituted  for  "Schedule  1;"  §96  reads 
as  follows:  "1.  The  rules  of  common  law,  including  the  law  merchant,  save  in  so 
far  as  they  are  inconsistent  with  the  express  provisions  of  this  Ordinance,  shall 
continue  to  apply  to  biUs  of  exchange,  promissory  notes,  and  cheques.  2.  Nothing 
in  this  Ordinance  shall  affect :  a)  The  provisions  of  The  Stamp  Duty  Ordinance,  1884, 
or  ordinances  amending  it,  or  any  law  or  enactment  for  the  time  being  in  force  re- 
lating to  the  revenue;  c)  The  vahdity  of  any  usage  relating  to  dividend  warrants 
or  the  indorsements  thereof."  The  Schedule  is  identical  with  Schedule  1  of  the 
Imperial  Act,  except :  "Colony  of  Sierra  Leone"  is  substituted  for  "United  Kingdom." 


Public  Holidays. 

No.  20  of  1901.    An  Ordinance  to  make  Provision  for  Public  Holidays 

(14th  October,  1901).^) 


Short  title.  1.  This  Ordinance  may  be  cited  for  all  purposes  as  The  Public 
Holidays  Ordinance,  1901. 

Imp.  §  7. 

Public  holidays.  2.  The  several  days  in  the  Schedule  to  this  Ordinance  men- 
tioned, which  days  are  in  this  Ordinance  hereinafter  referred  to  as  pubhc  hohdays, 
shall  in  every  year  be  kept  as  pubhc  holidays  at  the  several  pubhc  offices  in  this 
Colony. 

Imp.  §  1. 

Sitting  of  a  Court  not  to  begin  on  a  public  holiday.  3.  Whenever  a  pubhc  hohday 
falls  on  any  day  on  which  according  to  law  a  sitting  of  any  Court  would  begin,  such 
sitting  shall  not  begin  on  that  day,  but  on  the  weekday  next  following  the  pubhc 
hohday. 

Governor-in-Council  may  alter  public  holidays.  4.  The  Govemor-in-Council 
may  from  time  to  time,  whenever  it  shall  appear  that  in  any  year  it  is  inexpedient 
that  a  day  mentioned  in  the  Schedule  should  be  a  pubhc  hohday,  declare  by  pro- 
clamation that  such  day  shall  not  in  such  year  be  a  pubhc  hohday,  and  appomt  such 
other  day  as  may  seem  fit  to  be  a  pubhc  holiday  instead  of  such  day,  and  thereupon 
the  day  so  appointed  shall  in  such  year  be  substituted  for  the  day  first  mentioned. 

Imp.  §  4. 

1)  The  references  (Imp.)  in  the  notes  are  to  the  Imperial  Bank  Holidays  Act,  1871, 
(34  &  35  Vic.  c.  17). 


198       BRITISH  WEST  AFRICA:  GOLD  COAST,  ASHANTI,  AND  NORTHERN 

TERRITORIES. 

Schedule. 

Public  Holidays. 

1.  The  first  day  of  January. 

2.  Good  Friday. 

3.  Easter  Monday. 

4.  The  24th  day  of  May. 

5.  Whit-Monday. 

6.  The  first  Monday  in  the  month  of  August. 

7.  The  10th  day  of  October  (Prince  Alfred's  Day). 

8.  The  first  day  of  November. 

9.  Christmas  day. 

10.  The  26th  day  of  December. 

11.  The  Birthday  of  the  Sovereign  or  the  day  on  which  the  Sovereign's  Birthday  may  be 
appointed  by  the  Governor  to  be  kept. 

12.  All  days  which  the  Governor -in-Council  may  by  proclamation  declare  and  appoint  to 
be  days  of  thanksgiving  or  to  be  pubhc  holidays. 

Note. — If  the  first  day  of  January  or  the  26th  day  of  December  falls  on  a  Sunday,  the 
next  following  Monday  shall  be  a  pubhc  hohday;  and  if  Christmas  Day  falls  on  a  Sunday,  the 
two  following  days  shall  be  observed  as  pubhc  hohdays. 


III.  Gold  Coast,  Ashanti,  and  Northern 

Territories. 
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Introduction.^) 


The  territories  of  the  Gold  Coast  Colony  are  bounded  by  the  Order  in  Council 
of  22d  October,  19062),  as  follows:  on  the  south  by  the  Atlantic  Ocean,  on  the 
west  by  the  Ivory  Coast,  on  the  east  by  Togoland,  and  on  the  north  by  the  British 
possession  of  Ashanti  and  the  Protectorate  of  the  Northern  Territories.  The  hmits 
of  Ashanti  are  defined  in  the  same  Order  in  Council^).  The  Northern  Territories 
are  bounded  on  the  south  by  Ashanti,  on  the  west  and  north  by  the  Une  of  the 
frontier  between  the  British  and  French  possessions,  and  on  the  east  by  the  line  of 
the  frontier  between  the  British  and  Gferman  possessions*). 

Government. 

The  government  of  the  Colony  is  regulated  by  Letters  Patent  of  13th  January, 
1886*),  as  amended  by  Letters  Patent  of  8th  November,  1905^),  and  16th  March, 
1906^).  The  executive  power  is  vested  in  a  Governor,  assisted  by  an  executive 
council '').  The  legislative  power  is  vested  in  a  legislative  council  consisting  wholly 
of  members  nominated  by  the  Crown^).  The  Ckown  has  reserved  the  power  of 
altering  the  form  of  government  in  the  Colony,  and  of  legislating  by  means  of 
Orders  in  Council^). 

The  government  of  Ashanti  is  administered  by  the  Governor  of  the  Gold  Coast, 
who  is  also  vested  with  the  legislative  power.  In  the  exercise  of  the  legislative  power 
the  Governor  is  enjoined  to  respect,  as  far  as  is  consistent  with  the  due  exercise  of 
the  power  and  jurisdiction  of  the  Crown,  the  native  laws  by  which  the  civil  relations 
of  any  native  chiefs,  tribes,  or  populations  are  now  regulated i").  The  government 
of  Ashanti  is  further  regulated  by  the  Ashanti  Administration  Ordinance,  1902ii). 

The  government  of  the  Northern  Territories  Protectorate  is  regulated  by  the 
Order  in  Council  of  26th  September,  1901^2)^  and  the  Northern  Territories  Ad- 
ministration Ordinance,  19021^).  The  Protectorate  is  administered  by  a  Chief  Com- 
missioner. The  legislative  power  is  vested  in  the  Governor  of  the  Gold  Coast  Colony, 
subject  to  the  same  conditions  as  in  Ashanti. 

Law  in  force. 

The  common  law,  the  doctrines  of  equity,  and  the  statutes  of  general  appli- 
cation in  force  in  England  on  the  24  th  July,  1874,  are  in  force  in  the  Colony  of 
the  GoldCoasti*),  except  as  modified  by  local  Ordinances,  so  far  as  the  hmit  of  the 
local  jurisdiction  and  local  circumstances  permit  i^).  Native  laws  and  customs  may 
be  applied  in  so  far  as  these  laws  and  customs  are  not  repugnant  to  natural  justice, 
equity,  and  good  conscience,  or  incompatible  with  some  express  enactment  of  the 
Colony.  In  ordinary  cases  the  native  laws  and  customs  are  appMed  only  in  cases 
between  natives,  but  the  courts  may  apply  them  in  cases  between  natives  and 
Europeans  where  it  appears  that  substantial  injustice  would  be  done  to  either  party 
by  a  strict  adherence  to  the  rules  of  Enghsh  law^^). 

The  Enghsh  law  of  contracts  is  in  force  in  the  Colony^^).  Sales  by  auction  and 
the  hcensing  of  auctioneers  are  regulated  by  law^*).  The  property  rights  of  married 
women  are  regulated  by  The  Married  Women's  Property  Ordinance,  1890^8),  and 
merchandise  marks  by  The  Merchandise  Marks  Ordinance,  188820). 

1)  For  the  history  of  the  Gold  Coast  Colony,  see,  p.  179  aupra.  —  2)  Stat.  B.  &  O.  190  6,  p.  877. 
—  3)  Ibid.  —  *)  Stat.  R.  &  O.  Rev.  1904,  Vol.  6,  "Gold  Coast,"  p.  1.  —  6)  Stat.  R.  & 
O.  1905,  p.  1445.  —  6)  Stat.  R.  &  O.  1906,  p.  875.  —  ')  Letters  Patent,  13th  January,  1886, 
§§  5,  7.  _  8)  Ibid.  §§  8,  9.  —  9)  Ibid.  §  10.  —  i")  Order  in  Council,  26th  September,  1901. 
Stat.  R.  &  O.  Rev.  1904,  Vol.  1,  "Ashanti,"  p.  1.  Amended  by  Order  in  Council,  6th  July, 
1907,  Stat.  R.  &0.,  1907,  p.  1155.  —  ")  Ashanti,  Ord.  No.  1  of  1902,  as  amended  by  Ord. 
No.  1  of  1910.  —  12)  Stat.  R.  &  O.  Rev.  1904,  Vol.  5,  "Foreign  Jurisdiction,"  p.  145.  — 
")  Northern  Territories,  Ord.  No.  1  of  1902,  as  amended  by  Ord.  No.  1  of  1910.  —  i*)  Ord. 
No.  4  of  1876,  §  14,  reprinted  in  full,  m/ra.  —  «)  Ibid.  §  17,  reprinted  in  full,  infra.— i^)  Ibid. 
§  19.  —  17)  Ibid.  §§  14,  17.  —  18)  Ord.  No.  2  of  1878.  —  i^)  The  wages  and  earnings  of  any 
married  woman  acquired  or  gained  by  her  in  any  employment,  occupation,  or  trade,  in 
which  she  is  engaged  or  which  she  carries  on  separately  from  her  husband,  and  all  invest- 
ments of  such  wages,  earnings,  or  property,  shall  be  deemed  and  taken  to  be  property 
held   and   settled   to   her   separate  use,   independent  of   any   husband   to  whom  she  may  be 
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In  Ashanti  the  law  in  force  consists  of  such  part  of  the  law  of  England  as  is 
In  force  in  the  Gold  Coast i),  such  Gold  Coast  Ordinances  as  have  been  expressly 
extended  to  Ashanti 2),  and  local  Ordinances. 

In  the  Northern  Territories  the  law  in  force  consists  of  such  part  of  the  law 
of  England  as  is  in  force  in  the  GoldCoast^),  together  with  such  Gold  Coast  Ordinan- 
ces as  have  been  expressly  extended  to  the  Northern  Territories*),  and  local  Or- 
dinances. 

Courts  and  procedure.^) 

The  judicial  system  of  the  Colony  comprises  a  Supreme  Court,  sitting  as  a  court 
of  appeal,  and  also  as  a  court  of  original  jurisdiction,  District  Commissioners'  Courts 
and  Native  tribunals.  The  Supreme  Court  consists  of  the  Chief  Justice  and  as 
many  Puisne  Judges,  not  exceeding  four  in  number,  as  may  be  appointed,  and 
also  of  the  Chief  Justice  and  the  Puisne  Judges  of  the  Supreme  Court  of  Southern 
Nigeria®).  It  is  a  superior  court  of  record,  and  in  addition  to  any  other  jurisdictions 
conferred  by  local  Ordinances,  possesses  and  exercises  all  the  jurisdiction,  powers 
and  authorities  of  the  High  Court  of  Justice  in  England''),  and  is  a  Court  of  Ad- 
miralty under  the  Colonial  Courts  of  Admiralty  Act,  1890®).  The  Court  also  exercises 
the  powers  and  authorities  of  the  Lord  Chancellor  of  England  in  regard  to  the 
appointment  and  control  of  guardians  of  infants  and  lunatics^),  and  jurisdiction  in 
probate,  divorce,  and  matrimonial  causes  ^°).  Law  and  equity  are  administered  con- 
currently, the  rules  of  equity  prevailing  in  case  of  coriflictii).  Native  laws  and 
customs  are  applied  in  appropriate  cases  ^2) .  For  the  more  convenient  dispatch  of 
business  Divisional  Courts  of  the  Supreme  Court  are  held  in  each  Province  and 
such  Divisional  Courts  are  vested  with  the  original  civil  and  criminal  jurisdiction 
of  the  Supreme  Court.  A  Divisional  Court  is  fully  constituted  by  any  one  of  the 
Judges  of  the  Supreme  Court,  but  may  consist  of  two  Judges i^).  The  Chief  Justice 
is  empowered  to  transfer  causes  from  one  Divisional  Court  to  another  Divisional 
Courti4). 

The  Full  Court,  constituting  the  Court  of  Appeal,  is  fully  constituted  by  two 
of  the  Judges  of  the  Supreme  Court,  but  may  consist  of  more  Judges,  of  whom  the 
Chief  Justice,  or  the  person  for  the  time  being  discharging  the  functions  of  Chief 
Justice,  must  be  one.  In  case  of  a  difference  of  opinion  the  decision  of  the  majority 
of  the  Judges  controls,  but  when  the  Full  Court  is  constituted  by  two  Judges,  the 
Chief  Justice,  or  person  for  the  time  being  discharging  the  functions  of  Chief  Justice, 
has  a  casting  votei^).  An  appeal  lies  to  the  Full  Court  from  all  final  judgments  and 
decisions  of  a  Divisional  Court  or  Judge  where  the  claim  determined  is  of  or  above 
the  amount  or  value  of  £  50,  and  by  leave  of  the  Judge  making  the  order,  but  not 
otherwise,  from  an  interlocutory  order  or  decision  made  in  the  course  of  any  suit^^). 
Any  Judge  may  reserve  for  consideration  by  the  Full  Court,  on  a  case  to  be  stated 
by  him  any  question  of  law  which  may  arise  on  the  trial  of  any  cause,  civil  or  criminal, 
and  in  a  civil  case  may  give  any  judgment  of  non-suit  for  either  party,  subject  to 
the  opinion  of  the  Full  Court  i'). 

The  District  Commissioners  and  Assistant  District  Commissioners  exercise 
summary  civil  and  criminal  jurisdiction.    The  Commissioners  exercise  civil  juris- 

married,  and  her  receipts  alone  shall  be  a  good  discharge  for  such  wages,  earnings,  money, 
and  property.  Full  power  is  hereby  given  to  a  married  woman  to  maintain  an  action  in 
her  own  name  for  the  recovery  of  any  wages,  earnings,  money,  or  property,  and  she  shall 
have  in  her  own  name  the  same  remedies  against  aU  persons  whomsoever  for  the  protection 
and  security  of  such  wages,  earnings,  money,  and  property  and  of  any  chattels  or  other 
property  purchased  or  obtained  by  means  thereof  for  her  own  use  as  if  such  wages,  earnings, 
money,  chattels,  and  property  belonged  to  her  as  an  unmarried  woman.  It  shall  be  lawful  for 
any  married  woman  to  maintain  an  action  in  her  own  name  for  the  specific  performance  of  any 
contract,  or  damages  for  the  breach  of  any  contract,  and  to  be  sued  in  her  own  name  and  held 
personally  responsible  for  any  breach  of  contract  made  by  her,  or  any  debts  incurred  by  her 
as  if  she  were  an  unmarried  woman.  —  Ord.  No.  6  of  1890,  §§  2 — 4.  —  20)  This  Ordinance  is 
identical  in  all  material  respects  with  the  Imperial  Act,  50  &  51  Vic.  c.  28. 

1)  Ashanti,  Ord.  No.  1  of  1902,  §  7,  reprinted  in  full,  infra.  —  2)  Ibid.  §  26.  —  ^)  Northern 
Territories,  Ord.  No.  1  of  1902,  §  7,  reprinted  in  full,  infra.  —  *)  Ibid.  §  22.  —  ^)  See  also 
JMacleod,  Administration  of  Justice  on  the  Gold  Coast,  {in  Juridical  Review,  Vol.  1,  pp.  272 — 286). 
—  «)  Ord.  No.  4  of  1876,  §  4.  —  ')  Ibid.  §  11.  —  «)  53  &  54  Vic.  c.  27.  —  »)  Ord.  No.  4 
of  1876,  §  13.  —  10)  Ibid.  §  16.  —  ")  Ibid.  §  18.  —  12)  ibid.  §  19.  —  ")  Ord.  No.  4  of  1976, 
§  23.  —  1*)  Ibid.  §  29.  See  also  30— 32  a.  —  18)  Ibid.  §  7.  —  ")  Ibid.  §  36,  as  amended  by 
Ord.  No.  8  of  1899,  §  3.  —  i')  Ibid.  §  37. 
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diction  in  the  following  cases :  a)  In  all  personal  suits  whether  arising  from  contract, 
or  from  tort,  or  from  both,  where  the  debt  or  damage  claimed  whether  as  balance 
of  account  or  otherwise  is  not  more  than  £25;  b)  In  all  suits  between  landlord  and 
tenant  for  the  possession  of  any  lands  or  houses  claimed  under  lease,  or  refused  to 
be  delivered  up,  where  the  annual  value  or  rent  does  not  exceed  £  25 ;  c)  To  issue  writs 
of  habeas  corpus  for  the  production  before  his  Court  of  any  person  alleged  upon  oath 
to  be  wrongfully  imprisoned  or  detained,  and  to  make  orders  thereon ;  d)  To  appoint 
guardians  of  infants  and  to  make  orders  for  the  custody  of  infants;  e)  To  grant  in 
any  suit  instituted  in  his  Court  injunctions  or  orders  to  stay  waste  or  alienation,  or 
for  the  detention  and  preservation  of  any  property,  the  subject  of  such  suit,  or  to 
restrain  breaches  of  contract  or  torts i).    An  appeal  lies  to  the  Supreme  Court 2). 

Native  tribunals  exercising  a  limited  civil  and  criminal  jurisdiction  in  cases 
where  all  the  parties  are  natives,  or  in  which  the  non-native  parties  consent  in 
writing  to  submit  the  case  for  trial  by  such  tribunal  are  established 3).  The  civil 
jurisdiction  of  the  native  tribunals  extends  to  the  hearing  and  determination  of: 
a)  All  personal  suits  in  which  the  debt,  damage,  or  demand  does  not  exceed  seven 
ounces  of  gold  or  £  25,  or  such  other  sum  as  may  from  time  to  time  be  fixed  by  the 
rules,  and  in  which  the  defendant  is  resident  within  the  particular  jurisdiction  of 
the  tribunal;  b)  All  suits  relating  to  the  ownership  or  possession  of  lands  held  under 
native  tenure,  and  situated  within  the  particular  jurisdiction  of  the  tribunal;  c)  All 
suits  and  matters  relating  to  the  succession  of  the  goods  of  any  deceased  person  who 
had  at  the  time  of  his  death  his  fixed  place  of  abode  within  the  particular  jurisdiction 
of  the  tribunal,  where  the  whole  value  of  the  goods  of  such  deceased  person  does 
not  exceed  fourteen  ounces  of  gold  or  £50,  or  such  other  sum  as  may  from  time 
to  time  be  fixed  by  the  rules^).  If  in  the  course  of  any  case,  civil  or  criminal,  before 
a  native  tribunal,  it  appears  that  the  case  is  from  its  nature  or  magnitude  beyond 
the  jurisdiction  of  such  tribunal,  the  case  must  be  transferred  to  the  Commissioner  5). 
Any  person  feeling  aggrieved  by  the  decision  in  any  case,  civil  or  criminal,  of  the  native 
tribunal  may  appeal  superior  native  tribunal  in  the  same  Head  Chief's  divisions  and 
from  the  highest  Native  tribunal  to  the  Court,  provided  that  in  civil  cases  the 
amount  involved  exceeds  £5^).  The  District  Commissioner  may  require  the  giving 
of  sufficient  security  for  the  due  performance  of  the  orders  which  may  be  made  by 
the  District  Commissioner  or  by  the  Court,  and  for  the  payment  of  the  costs^). 

An  appeal  lies  to  the  Privy  Council  from  a  final  j  udgment  or  decree  for  a  sum  above  or 
involving  directly  or  indirectly  a  claim  to  property  amounting  to  or  of  value  of  £  500, 
or  by  leave  of  the  Supreme  Court  from  an  interlocutory  judgment.  Leave  to  appeal 
must  be  asked  for  within  fourteen  days  from  the  date  of  the  judgment,  and  appellant 
must  furnish  security  not  exceeding  £500  within  three  months.  Execution  may  be 
carried  out  if  respondent  gives  good  and  sufficient  security,  or  it  may  be  suspended^). 

The  judicial  system  of  Ashanti  comprises  a  Chief  Commissioner's  Court,  District 
Commissioners'  Courts,  and  native  tribunals.  The  Chief  Commissioner  has  the  juris- 
diction and  powers  of  a  Divisional  Court  of  the  Colony,  except  jurisdiction  in  divorce 
and  matrimonial  causes^).  The  Chief  Commissioner  may  refer  any  matter  or  cause 
civil  or  criminal,  to  the  Supreme  Court  of  the  Colonyi").  By  leave  of  the  Governor 
an  appeal  lies  from  the  decision  of  the  Chief  Commissioner's  Court  where  the  sum 
or  matter  involved  amounts  to  £  lOO^i).  The  District  Commissioners'  Courts  have  such 
jurisdiction  as  maybe  vested  in  them  by  the  Chief  Commissioner  i^).  An  appeal  lies 
from  the  decision  of  a  District  Commissioner  to  the  Chief  Commissioner's  Court  i^). 
The  native  tribunals  have  civil  jurisdiction  in  all  cases  between  natives  and  relating 
to  land  or  other  civil  matters  up  to  £  lOO^*).  An  appeal  lies  to  the  Chief  Commissioner's 
Court  or  to  the  District  Commissioner's  Court  of  the  district  in  which  the  tribunal  is 
situate  15).  The  Chief  Commissioner  may  remove  any  case  from  a  native  tribunal  to 
his  own  Court  or  to  that  of  a  District  Commissioner^^). 

The  judicial  administration  of  the  Northern  Territories  is  organized  on  lines 
similar  to  those  of  Ashanti  i'^). 

1)  Ord.  No.  14  of  1894,  §  14.  —  2)  Ibid.  §7.-3)  Ord.  No.  5  of  1883,  §  10.  —  *)  Ibid. 
§  11.  _  5i|  Ibid.  §  21.  —  6)  Ibid.  §§  2,  24,  as  amended  by  Ord.  No.  7  of  1910,  §5.-7)  Ibid. 
§  25,  as  amended  by  Ord.  No.  7  of  1910,  §  17.  —  S)  Order  in  Council,  23d  October,  1887.  Stat. 
R.  &  O.  Rev.  1904,  Vol.  6,  "Judicial  Committee,"  p.  27.  —  »)  Ashanti,  Ord.  No.  1  of  1902,  §  5. 

—  10)  Ibid.  §  14.  —  ")  Ibid.  §  15  (1).  —  12)  Ibid.  §  11.  —  ")  Ibid.  §  15  (2).  —  i*)  Ibid.  §  17. 

—  ")  Ibid.  §  19.  —  1")  Ibid.  §  20.  —  1')  Northern  Territories,  Ord.  No.  1  of  1902. 


902       BRITISH  WEST  AFRICA:  GOLD  COAST,  ASHANTI,  AND  NORTHERN 

TERRITORIES. 


Statutes/) 


Application  of  Law. 

1.  Gold  Coast.    No.  4  of  1876.    An  Ordinance  for  the  Constitution  of 

a  Supreme  Court,  and  for  other  Purposes  relating  to  the  Administration 

of  Justice  (31st  March,  1876). 


How  far  the  law  of  England  in  force.  14.  The  common  law,  the  doctrines  of 
equity,  and  the  statutes  of  general  application  which  were  in  force  in  England  at 
the  date  when  the  Colony  obtained  a  local  legislature,  that  is  to  say,  on  the  24th  day 
of  July,  1874,  shall  be  in  force  within  the  jurisdiction  of  the  Court. 

Certain  Imperial  Acts  relating  to  criminal  law  and  procedure  are  expressly  declared 
not  to  be  in  force  in  the  Colony.  —  Ord.  No.  1  of  1893. 

As  to  native  law  the  Supreme  Court  Ordinance  provides:  Nothing  in  this  Ordinance  shall 
deprive  the  Supreme  Court  of  the  right  to  observe  and  enforce  the  observance,  or  shall  deprive 
any  person  of  the  benefit,  of  any  law  or  custom  existing  in  the  Colony,  such  law  or  custom  not 
being  repugnant  to  natural  justice,  equity,  and  good  conscience,  nor  incompatible  either  directly 
orj^by  necessary  implication  with  any  enactment  of  the  Colonial  Legislature  existing  at  the 
commencement  of  this  Ordinance,  or  which  may  afterwards  come  into  operation.  Such  laws 
and  customs  shall  be  deemed  applicable  in  causes  and  matters  where  the  parties  thereto  are 
natives  of  the  Colony,  and  particularly,  but  without  derogating  from  their  application  in  other 
cases,  in  causes  and  matters  relating  to  marriage  and  to  the  tenure  and  transfer  of  real  and 
personal  property,  and  to  inheritance  and  testamentary  dispositions,  and  also  in  causes  and 
matters  between  natives  and  Europeans  where  it  may  appear  to  the  Court  that  substantial 
injustice  would  be  done  to  either  party  by  a  strict  adherence  to  the  rules  of  English  law.  No 
party  shaB  be  entitled  to  claim  the  benefit  of  any  local  law  or  custom,  if  it  shall  appear  either 
from  express  contract  or  from  the  nature  of  the  transactions  out  of  which  any  suit  or  question 
may  have  arisen,  that  such  party  agreed  that  his  obligations  in  connection  with  such  trans- 
actions should  be  regulated  exclusively  by  English  law;  and  in  cases  where  no  express  rule  is 
applicable  to  any  matter  in  controversy,  the  Court  shall  be  governed  by  the  principles  of  justice, 
equity,  and  good  conscience.  —  Ord.  No.  4  of  1876,  §  19.  A  good  description  of  native  laws 
and  customs  may  be  found  in  Macdonald,  The  Gold  Coast,  past  and  present,  and  in  the  works 
of  Hayford,  Redwar,  and  Sarbah  noted  in  the  bibliography,  supra. 

By  virtue  of  this  section  and  subject  to  the  limitations  imposed  by  §  17  infra,  semble, 
the  following  Imperial  statutes  are  in  force: 

Partnership  —  19  &  20  Vic.  c.  97,  §  4;  28  &  29  Vic.  c.  86;  and  see  Ord.  No.  20  of  1889, 
10,  infra. 

Sale  of  Goods  —  29  Chas.  2,  c.  3,  §§  15,  16. 

Factors  —.4  Geo.  4,  c.  83;  6  Geo.  4,  c.  94;  5  &  6  Vic.  c.  39;  40  &  41  Vic.  c.  39. 

Bills  of  Lading  —  18  &  19  Vic,  c.  111.   Bills  of  lading  are  subject  to  a  stamp  duty  of  6d, 
and  must  be  stamped  at  time  of    execution.  —  Ord.  No.  12  of  1889,  §  32,  Sched. 

Marine  Insurance  —  19  Geo.  2,  c.  37;  28  Geo.  3,  u.  56;  31  &  32  Vie.  c.  86. 

Bankruptcy  —  32  &  33  Vic.  c.  71.  The  Criminal  Code  provides:  1.  Whoever  fraudulently 
and  contrary  to  the  provisions  of  any  statute  relating  to  bankruptcy  or  insolvency  or  to  persons 
being  in  insolvent  circumstances:  a)  conceals,  removes,  sells,  pledges,  or  in  any  manner  disposes 
of  any  property;  or  b)  fails  to  disclose  or  give  up  any  property;  c)  conceals,  injures,  alters,  fabri- 
cates, or  falsifies  any  accounts;  or  d)  makes  any  assignment  of  property  upon  any  secret  trust; 
or  e)  permits  any  false  claim  to  be  made  against  his  estate;  or  f)  obtains  credit;  or  g)  uses  any 
deceit  for  the  purpose  of  procuring  his  discharge,  or  of  procuring  the  assent  of  any  person  to 
any  deed  or  arrangement  relating  to  his  estate  or  liabilities;  or  h)  makes  any  false  claim  against 
the  estate  of  any  person  who  is  bankrupt  or  insolvent,  shall  be  liable  to  imprisonment  for  two 
years.  2.  The  provisions  of  this  section  shall  be  in  addition  to  any  provisions  of  any  other  statute 
as  aforesaid,  but  so  that  a  person  is  not  twice  punishable  for  the  same  act.  —  Ord.  No.  12  of 
1892,  §  278.    Bankruptcy  may  determine  a.  pension.  —  Ord.  No.  15  of  1902,  §  12. 

Rules  as  to  application  of  Imperial  laws.  17.  AU  Imperial  laws  declared  to  ex- 
tend or  apply  to  the  Colony  or  the  jurisdiction  of  the  Court  shall  be  in  force  so 
far  only  as  the  limits  of  the  local  jurisdiction  and  local  circumstances  permit,  and 
subject  to  any  existing  or  future  Ordinances  of  the  Colonial  Legislature;  and  for 
the  purpose  of  facilitating  the  appUcation  of  the  said  Imperial  laws,  it  shall  be 
lawful  for  the  Court  to  construe  the  same  with  such  verbal  alterations,  not  affecting 
the  substance,  as  may  be  necessary  to  render  the  same  applicable  to  the  matter 

1)  As  in  force  17  th  February,   1912. 
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before  the  Court;  and  every  Judge  or  officer  of  the  Supreme  Court  having  or  exer- 
cising functions  of  the  like  kind,  or  analogous  to  the  functions  of  any  Judge  or  officer 
referred  to  in  any  such  law,  shall  be  deemed  to  be  within  the  meaning  of  the  enact- 
ments thereof  relating  to  such  last-mentioned  Judge  or  officer;  and  whenever  the 
great  seal  or  any  other  seal  is  mentioned  in  any  such  statute  it  shall  be  read  as  if 
the  seal  of  the  Supreme  Court  were  substituted  therefor ;  and  in  matters  of  practice 
all  documents  may  be  written  on  ordinary  paper,  notwithstanding  any  practice 
or  directions  as  to  printing  or  engrossing  on  vellum,  parchment,  or  otherwise. 


2.  Ashanti.  No.  1  of  1902.  An  Ordinance  to  provide  for  tlie  Administration 
of  the  Government  of  Ashanti  (1st  January,  1902). 


Civil  jurisdiction  of  Chief  Commissioner's  Court;  criminal  jurisdiction.     7.    In 

civil  matters  the  Chief  Commissioner  shall,  as  heretofore,  be  guided  by  the  law  in 
force  in  the  Grold  Coast  Colony  as  set  forth  in  section  14  of  the  Ordinance  of  the 
Grold  Coast  Colony,  No.  4  of  1876  (the  Supreme  Court  Ordinance,  1876),  as  modified 
by  sections  17,  18  and  19  of  the  said  Ordinance,  and  in  criminal  matters  by  the 
Ch-iminal  Code  (Ordinance  No.  12  of  1892)  of  the  Gold  Coast  Colony.  In  applying 
the  Criminal  Code,  for  "Governor"  or  "Colonial  Secretary"  may  be  read  "Chief 
Commissioner,"  and  for  "District  Commissioner"  or  "Superintendent  of  Prisons" 
either  "Chief  Commissioner"  or  "Commissioner"  may  be  read. 

As  to  the  law  in  force  in  the  Gold  Coast  Colony,  see  Gold  Coast  Ord.  No.  4  of  1876, 
§  14,  supra,  and  note  thereto. 

Application  of  Gold  Coast  Ordinances  to  Ashanti.  26.  The  following  Ordinances 
of  the  Grold  Coast  Colony^)  shall  as  far  as  they  are  applicable  and  local  circumstances 
permit  be  in  force  in  and  apply  to  Ashanti ;  and  for  the  purpose  of  f aoihtating  the 
application  of  the  said  Ordinances  it  shall  be  lawful  to  construe  the  same  with  such 
verbal  alterations  not  affecting  the  substance  as  may  be  necessary  to  render  the 
same  appUcable,  and  when  any  officer  is  mentioned  in  any  such  Ordinance,  the 
Chief  Commissioner  or  such  officer  as  the  Chief  Commissioner  may  from  time  to  time 
appoint  in  writing  shall  be  deemed  to  be  the  officer  so  mentioned: 

1.  The  Interpretation  Ordinance,   1876  (No.  3  of  1876) 

5.  The  Stamp  Ordinance,  1889  (No.  12  of  1889)  and  any  rules  made  there- 
under :  provided  that  only  those  parts  of  the  Schedule  shall  apply  which  deal  with 
agreements,  biUs  of  exchange,  conveyances,  deeds,  leases,  mortgages,  bonds,  deben- 
tures or  covenants  and  all  powers  of  attorney:  and  provided  that  it  shall  not  be 
necessary  to  re-stamp  for  use  in  Ashanti  any  document  sufficiently  stamped  for 
use  in  the  Gold  Coast  Colony.  Until  Commissioners  of  Stamp  Duties  for  Ashanti 
have  been  appointed  any  instrument  requiring  an  impressed  stamp  may  be 
impressed  and  dealt  with  by  the  Stamp  Commissioners  appointed  for  the  Gold 
Coast  Colony 

8.  The  Bills  of  Exchange  Ordinance,  1894  (No.  10  of  1894) :  provided  that  the 
word  "Colony"  in  sections  4,  72,  and  83,  of  the  said  Ordinance  shall  be  deemed  to 
include  the  Gold  Coast  Colony  as  well  as  Ashanti,  and  that  the  Gold  Coast  Colony 
shall  not  be  deemed  to  be  a  foreign  country  within  the  meaning  of  the  said  Ordinance 

is.  The  Pubhe  Hoiidays  Ordinance,  1899  (No.  6  of  1899)  and  The  Public 
Hohdays  (Amendment)  Ordinance,  1899  (No.  14  of  1899). 


3.   Northern  Territories.    No.  1   of   1902.    An  Ordinance  to  provide 
for  the  Administration  of  the  Northern  Territories  of  the  Gold  Coast 

(1st  January,  1902). 


7.  =  Ashanti  Ord.  No.  1  of  1902,  §  7 :  except :  "as  heretofore"  is  omitted. 
As   to   the   law   in   force   in  the  Gold  Coast  Colony,  see  Gold  Coast  Ordinance  No.  4  of 
1876,  §  14,  supra,  and  note  thereto. 

1)  Only  the  Ordinances  relating  to  topics  within  the  scope  of  this  work  are  here  enumerated. 
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Application  of  Gold  Coast  Ordinances  to  Northern  Territories.  22.  The  following 
Ordinances  of  the  Gold  Coast  Colony  i)  shall,  as  for  as  they  are  applicable  and  local 
circumstances  permit,  be  in  force  in  and  apply  to  the  Protectorate: 

1.  The  Interpretation  Ordinance,  1876  (No.  3  of  1876) 


Registration  of  Firms. 

No.  20  of  1889.    An  Ordinance  to  provide  more  effectual  Means 

for  preventing  and  dealing  with  certain  Frauds  upon  Insurer^ 

(26  th  November,  1889). 

Trade  and  partnership  names  and  styles,  etc.,  to  be  registered;  penalty.    10. 

Every  person  who  trades  or  carries  on  business  under  any  name  or  style  other  than 
his  own  name  shall  on  or  before  the  first  day  of  July,  one  thousand  eight  hundred 
and  ninety,  register  his  own  name  and  every  name  or  style  under  which  and  the 
place  or  places  where  he  trades  or  carries  on  business,  and  he  shall  also  from  time 
to  time  afterwards  register  any  and  every  other  name  or  style  under  which  and 
any  and  every  change  in  the  place  or  places  where  he  trades  or  carries  on  business 
as  and  when  such  other  name  or  style,  if  any,  shall  be  assumed,  and  such  change, 
if  any,  shall  take  place ;  and  every  partnership  firm  shall  on  or  before  the  date  named 
register  the  true  and  proper  names  of  the  persons  composing  the  firm,  the  name 
or  style  under  which  and  the  place  or  places  where  such  partnership  firm  trades  or 
carries  on  business,  and  shall  also  from  time  to  time  afterwards  register  any  change 
or  changes  in  the  composition  or  membership  of  such  firm  and  in  the  name  and 
style  under  which  and  the  place  or  places  where  such  firm  trades  or  carries  on  busi- 
ness as  and  when  such  change  or  changes,  if  any,  shall  take  place,  and  such  regis- 
tration shall  be  made  by  the  person  or  persons  hereby  required  to  make  the  same 
furnishing  the  particulars  before  mentioned  to  the  District  Commissioner  of  the 
District  where  such  person  or  persons  is  or  are  trading  or  carrying  on  business, 
and  the  said  District  Commissioner  shall  enter  the  particulars  so  furnished  in  a  return 
to  be  made  by  him  every  six  months  after  the  first  return  which  shall  be  made 
before  the  end  of  July,  one  thousand  eight  hundred  and  ninety,  to  the  Colonial 
Secretary,  who  shall  cause  all  such  returns  to  be  forthwith  published  in  the  Gazette. 
Any  person  who  shall  fail  to  comply  with  the  provisions  of  this  section  shall  be  guilty 
of  an  offence,  and  shall  on  conviction  be  liable  for  a  first  offence  to  a  fine  which 
may  extend  to  five  pounds,  or  in  default  of  payment  to  be  imprisoned  for  a  period 
which  may  extend  to  one  month,  and  for  a  second  or  any  subsequent  offence  shall 
be  hable  to  a  fine  which  shall  not  be  less  than  five  pounds  and  shall  not  exceed 
twenty -five  pounds,  or  in  default  of  payment  to  be  imprisoned  with  or  without  hard 
labour  for  a  period  which  shall  not  be  less  than  one  month  nor  more  than  three  months. 
These  provisions  do  not  apply  to  companies  registered  under  the  Companies  Ordinance,  1908. 

—  Ord.   14  of  1906,  §  20. 

Companies. 

a)  No.  14  of  1906.    An  Ordinance  for  the  Incorporation,  Regulation, 

and  Winding-up  of  Trading  Companies  and  other  Associations 

(11th  December,  1906).') 

Part  I.    Preliminary. 

Short  title  and  commencement.    1.   This  Ordinance  may  be  cited  as  The  Com- 
panies Ordinance,  1906,  and  shall  come  into  operation  on  the  first  day  of  July,  1907. 

Imp.   §  295. 

Division.    2.   This  Ordinance  is  divided  into  Parts,  as  follows :    Part  I.  Prehmi- 
nary.   Part  II.  Constitution  and  incorporation  of  companies.   Part  III.  Distribution 

1)  Only  the  Ordinances  relating  to  topics  within  the  scope  of  this  work  are  here  enumerated. 

—  2)  The  references  (Imp.)  in  the  notes  are  to  the  Imperial  Companies  {Consolidation)  Act, 
1908  (8  Edw.  7,  c.  69). 
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of  the  capital  and  liability  of  members.  Part.  IV.  Liability  of  directors  and  pro- 
moters. Part  V.  Management  and  administration.  Part  VI.  The  winding-up  of 
companies.  Part  VII.  Striking  defunct  companies  off  the  register.  Part  VlII. 
Miscellaneous. 

Interpretation.  3.  In  this  Ordinance,  unless  the  context  otherwise  requires: 
"Articles"  means  the  articles  of  association  of  a  company;  "Company"  means  a 
company  registered  under  this  Ordinance;  "Contributory"  means  every  person 
liable  to  contribute  to  the  assets  of  a  company  in  the  event  of  the  same  being  wound 
up,  and  shall  also,  in  all  proceedings  for  determining  the  persons  who  are  to  be 
deemed  contributories  and  in  all  proceedings  prior  to  the  final  determination  of 
such  persons,  include  any  person  alleged  to  be  a  contributory;  "Court"  means  a 
Divisional  Court;  "Creditor"  means  a  person  who,  in  the  event  of  the  winding-up 
of  a  company,  would  be  entitled  to  prove  under  such  winding-up;  "Debenture" 
includes  debenture  stock;  "Insurance  company"  includes  a  company  which  carries 
on  the  business  of  insurance  in  common  with  any  other  business ;  "Limited  company" 
means  a  company  the  liability  of  the  members  of  which  is  limited  by  memorandum ; 
"Memorandum"  means  the  memorandum  of  association  of  a  company;  "Pro- 
spectus" means  any  prospectus,  notice,  circular,  advertisement,  or  other  invitation, 
offering  to  the  public  for  subscription  or  purchase  any  shares  or  debentures  of  a 
company;  "Registrar"  means  the  Registrar  of  Companies;  "Registration  office" 
means  the  office  for  the  registration  of  companies;  "Special  resolution"  means  a 
resolution  passed  at  a  general  meeting  of  a  company  of  which  notice  has  been  duly 
given  specifying  the  intention  to  propose  such  resolution,  by  a  majority  of  not 
less  than  three-fourths  of  such  members  of  the  company  for  the  time  being  entitled 
according  to  the  articles  to  vote  as  may  be  present  in  person,  or,  in  cases  where 
the  articles  allow  proxies,  by  proxy;  "Unhmited  company"  means  a  company 
formed  on  the  principle  of  having  no  limit  placed  on  the  liability  of  its  members. 

Imp.  §  285. 

Prohibition  of  partnerships  exceeding  certain  number.  4.  No  company,  asso- 
ciation, or  partnership  consisting  of  more  than  twenty  persons  shall  be  formed 
within  the  Colony  after  the  commencement  of  this  Ordinance,  for  the  purpose  of 
carrying  on  any  business  that  has  for  its  object  the  acquisition  of  gain  by  the  com- 
pany, association,  or  partnership,  or  by  the  individual  members  thereof,  unless  it 
is  registered  as  a  company  under  this  Ordinance,  or  is  formed  in  pursuance  of  some 
Act  of  ParUament,  Ordinance,  or  letters  patent,  or  Royal  Charter. 

Imp.  §  1. 

No  company  to  be  incorporated  for  banking.  5.  No  company  shall  be  incorporated 
under  this  Ordinance  for  the  purpose  of  carrying  on  the  business  of  banking,  either 
as  its  sole  business,  or  in  conjunction  with  any  other  business. 

Imp.   §  1. 

Appointment  of  Registrar  of  companies;  Registrar's  seal.  6.  1.  The  Governor 
may  appoint  a  Registrar  of  companies  for  the  purposes  of  this  Ordinance,  and 
until  such  appointment  shall  be  made  the  Chief  Registrar  shall  be  such  Registrar. 
2.  The  Registrar  of  Companies  shall  have  a  seal  and  such  seal  shall  bear  the  words 
"Registrar  of  Companies,  Gold  Coast  Colony." 

Part  II.     Constitution  and  Incorporation  of  Companies. 
Memorandum  of  association. 
Mode  of  forming  company.    7.    Any  seven  or  more  persons  associated  for  any 
lawful  purpose  may,  by  subscribing  their  names  to  a  memorandum  of  association, 
and  otherwise  complying  with  the  requisitions  of  this  Ordinance  in  respect  of  re- 
gistration, form  an  incorporated  company,  with  or  without  hmited  Uabihty. 

Imp.   §  2. 

Mode  of  limiting  liability  of  members.  8.  The  hability  of  the  members  of  a 
company  with  limited  hability  shall  be  hmited  to  the  amount,  if  any,  unpaid  on 
the  shares  respectively  held  by  them.  .     ,■    •     , 

Memorandum  of  a  limited  company.  9.  The  memorandum  of  a  hmited  company 
shall  contain:  1.  The  name  of  the  proposed  company,  with  the  addition  of  the 
word  "Limited"  as  the  last  word ;  2.  The  part  of  the  Colony  in  which  the  registered 
office  of  the  company  is  proposed  to  be  situate ;  3.  The  objects  for  which  the  proposed 
company  is  to  be  estabhshed;  4.  A  declaration  that  the  habihty  of  the  members  is 
hmited-  5.  The  amount  of  capital  with  which  the  company  proposes  to  be  registered, 
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divided  into  shares  of  a  certain  fixed  amount.   Subject  to  the  following  conditions: 
1.  That  no  subscriber  shall  take  less  than  one  share;  2.  That  each  subscriber  of  the 
memorandum  shall  write  opposite  to  his  name  the  number  of  shares  he  takes. 
Imp.  §  3. 

Memorandum  of  association  of  an  unlimited  company.  10.  The  memorandum 
of  an  unHmited  company  shall  contain:  a)  The  name  of  the  proposed  company; 
b)  The  part  of  the  Colony  in  which  the  registered  office  of  the  company  is  proposed 
to  be  situate;  c)  The  objects  for  which  the  proposed  company  is  to  be  estabhshed. 
Provided  that  ii  such  company  has  a  capital  divided  into  shares,  each  subscriber 
shall  take  one  share  at  the  least,  and  shall  write  opposite  to  his  name  in  the  memo- 
randum the  number  of  shares  he  has  taken. 

Imp.  §  5. 

Stamp,  signature,  and  effect  of  memorandum.  11.  a)  A  memorandum  shall  be 
hable  to  a  stamp  duty  of  ten  shiUings;  b)  It  shall  be  signed  by  each  subscriber  in 
the  presence  of,  and  be  attested  by,  one  witness  at  the  least;  c)  It  shall,  when  re- 
gistered, bind  the  company  and  the  members  thereof  to  the  same  extent  as  if  each 
member  had  subscribed  his  name  and  affixed  his  seal  thereto,  and  there  were  in  the 
memorandum  contained,  on  the  part  of  himself,  his  heirs,  executors,  and  adminis- 
trators, a  covenant  to  observe  all  the  conditions  of  such  memorandum,  subject 
to  the  provisions  of  this  Ordinance ;  and  all  moneys  payable  by  any  member  to  the 
company  under  such  memorandum  shall  be  deemed  to  be  a  debt  due  from  such 
member  to  the  company  in  the  nature  of  a  specialty  debt;  d)  This  section  and 
section  15  shall  be  read  with  The  Stamp  Ordinance,  1889. 

Imp.  §§  6,  14. 

Memorandum  not  to  be  altered  save  as  provided.  12.  No  alteration  shall  be  made 
by  any  company  in  its  memorandum  save  as  hereinafter  provided. 

Imp.  §  7. 

Articles  of  association. 

Regulations  to  be  prescribed  by  articles  of  association.  13.  a)  The  memorandum 
may,  in  the  case  of  a  limited  company,  and  shall  in  the  case  of  an  unhmited  com- 
pany, be  accompanied,  when  registered,  by  articles  of  association  signed  by  the 
subscribers  to  the  memorandum,  and  prescribing  such  regulations  for  the  company 
as  the  subscribers  to  the  memorandum  deem  expedient;  b)  The  articles  shall  be 
expressed  in  separate  paragraphs,  numbered  arithmetically;  c)  They  may  adopt 
all  or  any  of  the  provisions  contained  in  the  Table  marked  A  in  the  first  Schedule 
hereto;  d)  They  shall,  in  the  case  of  an  unhmited  company,  which  has  a  capital 
divided  into  shares,  state  the  amount  of  capital  with  which  the  company  proposes 
to  be  registered,  and  in  the  case  of  an  unlimited  company,  which  has  not  a  capital 
divided  into  shares,  state  the  number  of  members  with  which  the  company  pro- 
poses to  be  registered,  for  the  purpose  of  enabling  the  Registrar  to  determine  the 
fees  payable  on  registration. 

Imp.  §§  10,  12. 

Application  of  Table  A.  14.  In  the  case  of  a  Umited  company,  if  the  memo- 
randum is  not  accompanied  by  articles,  or  in  so  far  as  the  articles  do  not  exclude 
or  modify  the  regulations  contained  in  the  Table  marked  A  in  the  first  Schedule 
hereto,  such  regulations  shall,  so  far  as  the  same  are  applicable,  be  deemed  to  be 
regulations  of  the  company,  in  the  same  manner  and  to  the  same  extent  as  if  they 
had  been  inserted  in  the  articles,  and  the  articles  had  been  duly  registered. 

Imp.  §  11. 

Stamp,  signature,  and  effect  of  articles.  15.  a)  Articles  of  association  shall 
be  hable  to  a  stamp  duty  of  ten  shilhngs ;  b)  They  shall  be  signed  by  each  subscriber 
in  the  presence  of,  and  be  attested  by,  one  witness  at  the  least;  c)  When  registered, 
they  shall  bind  the  company  and  the  members  thereof  to  the  same  extent  as  if  each 
member  had  subscribed  his  name  and  affixed  his  seal  thereto,  and  there  were  in'such 
articles  contained  a  covenant  on  the  part  of  himself,  his  heirs,  executors,  and  ad- 
ministrators, to  conform  to  all  the  regulations  contained  in  such  articles,  subject 
to  the  provisions  of  this  Ordinance;  and  aU  moneys  payable  by  any  member  to 
the  company,  in  pursuance  of  the  regulations,  shall  be  deemed  to  be  a  debt  due 
from  such  member  to  the  company  in  the  nature  of  a  specialty  debt. 

Imp.   §§  12,   14. 

Associations  not  for  profit. 
[16.    Relates  to  non-trading  companies.] 
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General  'provisions. 

Registration  of  memorandum  and  articles  and  effect  thereof.  17.  a)  The  memo- 
randum and  the  articles,  if  any,  shall  be  delivered  to  the  Registrar,  who  shall  retain 
and  register  the  same ;  b)  Upon  such  registration  the  Registrar  shall  certify,  under 
his  hand  and  seal,  that  the  company  is  incorporated  as  a  limited  company,  or  an 
unlimited  company,  as  the  case  may  be;  c)  The  subscribers  of  the  memorandum 
together  with  such  other  persons  as  may  from  time  to  time  become  members  of 
the  company,  shall  thereupon  be  a  body  corporate  by  the  name  contained  in  the 
memorandum,  capable  forthwith  of  exercising  all  the  functions  of  an  incorporated 
company,  and  having  perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands,  and  with  such  Uability  on  the  part  of  the  members  to  contribute  to  the  assets 
of  the  company,  in  the  event  of  the  same  being  wound  up,  as  is  hereinafter  mentioned. 

Imp.  §§  15,  244. 

Certificate  to  be  gazetted,  and  Gazette  or  certificate  to  be  conclusive  evidence 
of  incorporation.  18.  After  signing  and  sealing  such  certificate  of  incorporation  the 
Registrar  shall  insert  a  notice  in  the  Gazette,  stating  the  issue  of  such  certificate, 
and  the  terms  thereof ;  and  the  said  certificate,  or  a  copy  thereof,  certified  as  correct 
under  the  hand  and  seal  of  the  Registrar,  or  the  Gazette  containing  such  notice, 
shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Ordinance  in  respect 
of  registration  have  been  compUed  with. 

Imp.  §  17. 

Fees.  19.  a)  There  shall  be  paid  to  the  Registrar  by  a  Umited  company  or  an 
unhmited  company  having  a  capital  divided  into  shares,  in  respect  of  the  several 
matters  mentioned  in  the  second  Schedule  hereto,  the  several  fees  therein  specified ; 
b)  There  shall  be  paid  to  the  Registrar  by  an  unhmited  company,  not  having  a  ca- 
pital divided  into  shares,  in  respect  of  the  several  matters  mentioned  in  the  third 
Schedule  hereto,  the  several  fees  therein  specified. 

Imp.   §§  15,  244. 

Further  registration  under  Ordinance  No.  20  of  1889  unnecessary.     20.    No 

company  incorporated  under  this  Ordinance  shall  be  required  to  register  under 
section  10  of  The  Insurance  Frauds  Ordinance,  1889. 

Inspection  and  copies  of  documents  in  registration  office.  21.  Any  person 
may  inspect  the  documents  kept  by  the  Registrar  relating  to  companies,  upon 
paymient  of  a  fee  of  one  shilling  for  each  inspection,  and  may  require  a  copy  of 
the  certificate  of  incorporation  of  any  company,  or  a  copy  or  extract  of  any  other 
such  document  or  any  part  thereof  to  be  certified  by  the  Registrar  under  his  hand 
and  seal ;  and  there  shall  be  paid  for  a  certified  copy  of  a  certificate  of  incorporation, 
a  fee  of  five  shilhngs,  and  for  any  other  certified  copy  or  extract  a  fee  of  sixpence 
for  each  folio  of  one  hundred  words  or  part  thereof. 

Imp.  §  289. 

Copies  of  memorandum  and  articles  to  be  given  to  members.  22.  A  copy  of  the 
memorandum  having  annexed  thereto  the  articles,  if  any,  shall  be  forwarded  to 
every  member,  at  his  request,  on  payment  of  the  sum  of  one  shilling  or  such  less 
sum  as  may  be  prescribed  by  the  company  for  each  copy ;  and  if  the  company  makes 
default  in  forwarding  a  copy  of  the  memorandum  and  articles,  if  any,  to  a  member, 
in  pursuance  of  this  section,  the  company  so  making  default  shall  for  each  offence 
be  Uable  to  a  penalty  not  exceeding  one  pound. 

Imp.   §  18. 

Prohibition  against  identity  of  names  in  companies.  23.  a)  No  company  shall 
be  registered  under  a  name  identical  with  that  by  which  another  company  is  regis- 
tered under  this  Ordinance  or  with  that  of  a  company  incorporated  under  the  Com- 
panies Acts,  1862  to  1900,  or  under  any  other  foreign  company  law  and  carrying 
on  business  within  the  Colony,  or  so  nearly  resembling  the  same  as  to  be  calculated 
to  deceive,  except  where  such  other  company  is  in  the  course  of  being  dissolved 
and  testifies  its  consent  in  such  manner  as  the  Registrar  requires;  and  if  any  com- 
pany, through  inadvertence  or  otherwise,  is  wrongly  registered  without  such  con- 
sent, such  company  may,  with  the  sanction  of  the  Registrar,  change  its  name,  and 
upon  such  change  being  made  the  Registrar  shall  enter  the  new  name  on  the  register 
in  place  of  the  former  name,  and  shall  issue  a  certificate  of  incorporation  altered  to 
meet  the  circumstances  of  the  case,  and  shall  also  insert  in  the  Gazette  a  notice 
stating  the  issue  of  such  altered  certificate;  b)  The  provisions  of  section  18  shall 
apply  to  any  certificate  of  incorporation  so  altered,  or  to  a  duly  certified  copy 
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thereof,  or  to  the  Gazette  containing  such  notice;  c)  No  such  alteration  of  name 
shall  affect  any  rights  or  obligations  of  the  company,  or  render  defective  any  legal 
proceedings  instituted  or  to  be  instituted  by  or  against  the  company,  and  any 
legal  proceedings  may  be  continued  or  commenced  against  the  company  by  its  new 
name  that  might  have  been  continued  or  commenced  against  the  company  by  its 
former  name. 

Imp.   §  8. 

Prohibition  against  use  of  word  "Empire"  or  "Imperial"  in  names  of  companies. 

23A,  [As  added  by  Ord.  No.  9  of  1909,  §  2.]  No  company  shall  be  registered  under 
name  including  the  word  "Empire"  or  "Imperial,"  without  the  permission  of  the 
Governor,  who  shall  not  grant  such  permission  in  the  case  of  a  company  formed 
for  the  purpose  of  acquiring  or  holding  land,  or  of  exploring  new  countries  or  terri- 
tories, or  of  supplying  ships  of  war,  armaments,  explosives,  telegraphic  materials, 
or  other  articles  generally  used  by  or  dealt  with  or  under  the  control  of  the  Govern- 
ment or  some  pubhc  authority,  and  it  shall  be  lawful  for  the  Governor  to  prohibit 
the  registration  of  a  company  under  any  name  which  in  his  opinion  might  convey 
the  impression  of  support  by  or  connection  with  the  Government. 

Part  III.     Distribution  of  Capital  and  Liability  of  Members 
of   Companies.      Distribution  of  capital. 

Nature  of  interest  in  company.  24.  The  shares  or  other  interest  of  any  member 
in  a  company  shall  be  personal  estate,  capable  of  being  transferred  in  manner  pro- 
vided by  the  regulations  of  the  company,  and  shall  not  be  of  the  nature  of  real  estate ; 
and  each  share  shall,  in  the  case  of  a  company  having  a  capital  divided  into  shares, 
be  distinguished  by  its  appropriate  number. 

Imp.  §  22. 

Manner  in  which  shares  are  to  be  issued  and  held.  25.  Every  share  in  a  company 
shall  be  deemed  to  have  been  issued  and  to  be  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash,  unless  it  shall  have  been  otherwise  determined  by 
the  memorandum  or  articles  or  by  a  contract,  duly  made  in  writing,  and  filed  with 
the  Registrar,  at  or  before  issue  of  such  shares.  Provided  that  if  no  such  contract 
or  no  sufficient  contract  is  so  filed,  the  Court  may,  on  the  application  of  the  com- 
pany or  any  person  interested,  and  if  satisfied  that  for  any  reason  it  is  just  and  equit- 
able to  grant  relief,  make  an  order  for  the  filing  of  a  sufficient  contract  in  writing, 
and  direct  that  on  such  contract  being  filed  with  the  Registrar  within  a  specified 
period,  it  shall  operate  as  if  it  had  been  duly  filed  before  the  issue  of  the  shares  to 
which  it  relates. 

Definition  of  member.  26.  The  subscribers  of  the  memorandum  of  any  company 
shall  be  deemed  to  have  agreed  to  become  members  of  the  company  whose  memo- 
randum they  have  subscribed,  and  upon  the  registration  of  the  company  shall  be 
entered  as  members  on  the  register  of  members  hereinafter  mentioned;  and  every 
other  person  who  has  agreed  to  become  a  member  of  a  company,  and  whose  name 
is  entered  on  the  register  of  members,  shall  be  deemed  to  be  a  member  of  the 
company. 

Imp.   §  24. 

Transfer  of  legal  personal  representative.  27.  Any  transfer  of  the  share  or  other 
interest  of  a  deceased  member  of  a  company,  made  by  his  executor  or  administrator, 
shall,  notwithstanding  such  executor  or  administrator  may  not  himself  be  a  member, 
be  of  the  same  validity  as  if  he  had  been  a  member  at  the  time  of  the  execution  of 
the  instrument  of  transfer. 

Imp.  §  29. 

Register  of  members;  penalty,  28.  1.  Every  company  shall  cause  to  be  kept  in 
one  or  more  books  a  register  of  its  members,  and  there  shall  be  entered  therein  the 
following  particulars:  a)  The  names,  addresses,  and  occupations,  if  any,  of  the 
members  of  the  company,  with  the  addition,  in  the  case  of  a  company  having  a 
capital  divided  into  shares,  of  a  statement  of  the  shares  held  by  each  member,  dis- 
tinguishing each  share  by  its  number ;  and  the  amount  paid  or  agreed  to  be  considered 
as  paid  on  the  shares  of  each  member;  b)  The  date  at  which  the  name  of  any  person 
was  entered  in  the  register  as  a  member;  c)  The  date  at  which  any  person  ceased  to 
be  a  member.  2.  Any  company  not  complying  with  this  section  shall  be  hable  to  a 
penalty  not  exceeding  five  pounds  for  every  day  during  which  such  non-compliance 
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continues,  and  ever  y  director,  manager,  or  secretary  of  such  company  who  knowingly 
and  wilfully  authori  zed  or  permits  such  non-compliance  shall  be  liable  to  a  like  penalty. 
Imp.  §  25. 

Annual  list  of  members.  29.  1.  Every  company  having  a  capital  divided  into 
shares,  shall  make,  once  at  least  in  every  year,  a  list  of  all  persons  who,  on  the  first 
day  of  January  in  such  year,  are  members  of  the  company ;  and  such  list  shall  state 
the  names,  addresses,  and  occupations  of  all  the  members  therein  mentioned,  and 
the  number  of  shares  held  by  each  of  them,  and  shall  contain  a  summary  specifying 
the  following  particulars ;  a)  The  amount  of  the  capital  of  the  company,  and  the 
number  of  shares  into  which  it  is  divided ;  b)  The  number  of  shares  taken  from  the 
commencement  of  the  company  up  to  the  said  first  day  of  January,  distinguishing 
between  shares  issued  for  cash,  and  shares  issued  otherwise  than  for  cash,  or  only 
partly  in  cash;  c)  The  amount  of  calls  made  on  each  share;  d)  The  total  amount 
of  calls  received ;  e)  The  total  amount  of  calls  unpaid ;  f )  The  total  amount  of  shares 
forfeited ;  g)  The  names,  addresses,  and  occupations  of  the  persons  who  have  ceased 
to  be  members  since  the  last  list  was  made,  and  the  number  of  shares  held  by  each 
of  them;  h)  The  names,  addresses,  and  occupations  of  the  persons  who  are  directors 
on  the  said  first  day  of  January.  2.  The  above  hst  and  summary  shall  be  contained 
in  a  separate  part  of  the  register,  and  shall  be  completed  and  signed  by  the  manager 
or  secretary  of  the  company  within  fourteen  days  after  such  first  day  of  January 
as  is  mentioned  in  this  section,  and  a  copy  of  each  shall  be  forwarded  to  the  Re- 
gistrar in  time  to  be  received  by  him  before  the  end  of  the  same  month  of  January. 

Imp.  §  26. 

Penalty  on  company,  etc.,  not  keeping  a  proper  register.  30.  If  any  company 
having  a  capital  divided  into  shares  makes  default  in  complying  with  the  provisions 
of  the  last  preceding  section,  such  company  shall  be  Uable  to  a  penalty  not  exceeding 
five  pounds  for  every  day  during  which  such  default  continues,  and  every  director, 
manager,  or  secretary  of  the  company  who  knowingly  and  wilfully  authorizes  or 
permits  any  such  default  shall  be  liable  to  a  like  penalty. 

Imp.  §  26. 

Company  to  give  notice  of  consolidation  or  of  conversion  of  capital  into  stock. 
31.  Every  company  having  a  capital  divided  into  shares  that  has  consolidated  and 
divided  its  capital  into  shares  of  larger  amount  than  its  existing  shares,  or  con- 
verted any  portion  of  its  capital  into  stock,  shall  give  notice  to  the  Registrar  of 
such  consohdation  and  division  or  conversion,  specifying  the  shares  so  consoli- 
dated, divided,  or  converted. 

Imp.  §  42. 

Effect  of  conversion  of  shares  into  stock.  32.  Where  any  company  having  a 
capital  divided  into  shares  has  converted  any  portion  of  its  capital  into  stock,  and 
given  notice  of  such  conversion  to  the  Registrar,  all  the  provisions  of  this  .Ordinance 
which  are  applicable  to  shares  only  shall  cease  as  to  so  much  of  the  capital  as  is 
converted  into  stock;  and  the  register  of  members  hereby  required  to  be  kept  by 
the  company,  and  the  list  of  members  to  be  forwarded  to  the  Registrar,  shall  show 
the  amount  of  stock  held  by  each  member  in  the  list  instead  of  the  amount  of  shares 
and  the  particulars  relating  to  shares  hereinbefore  required. 

Imp.  §  43. 

Entry  of  trusts  on  register.  33.  No  notice  of  any  trust,  expressed,  imphed,  or 
constructive,  shall  be  entered  on  the  register,  or  be  receivable  by  the  Registrar. 

Imp.  §  27. 

Certificate  of  shares  or  stock.  34.  A  certificate,  under  the  common  seal  of  the 
company,  specifying  any  share  or  shares,  or  stock,  held  by  any  member  thereof, 
shall  be  prima  facie  evidence  of  the  title  of  the  member  to  the  share  or  shares,  or 
stock  therein  specified. 

Imp.  §  23. 

Inspection  of  register;  penalty,  etc.  35.  1.  The  register  of  members,  commenc- 
ing from  the  date  of  the  registration  of  the  company,  shall  be  kept  at  the  registered 
office  of  the  company  hereinafter  mentioned,  and,  except  when  closed  as  herein- 
after mentioned,  shall  during  business  hours  (but  subject  to  such  reasonable  re- 
strictions as  the  company  in  general  meeting  may  impose,  so  that  not  less  than 
two  hours  in  each  day  be  appointed  for  inspection),  be  open  to  the  inspection  of 
any  member  gratis,  and  to  the  inspection  of  any  other  person  on  the  payment  of 
one  shilling,  or  such  less  sum  as  the  company  may  prescribe,  for  each  inspection; 
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and  every  such  member  or  other  person  may  require  a  copy  of  such  register,  or  of 
any  part  thereof,  or  of  such  hst  of  members  or  summary  as  is  hereinbefore  mentioned, 
on  payment  of  sixpence  for  every  hundred  words  or  part  thereof  required  to  be 
copied.  2.  If  such  inspection  or  copy  is  refused,  the  company  shall  be  Uable  for 
each  refusal  to  a  penalty  not  exceeding  two  pounds,  and  a  further  penalty  not  ex- 
ceeding two  poimds  for  every  day  during  which  such  refusal  continues,  and  every 
director,  manager,  or  secretary  of  the  company  who  knowingly  authorizes  or  permits 
such  refusal  shall  be  liable  to  a  Uke  penalty.  In  addition  to  the  above  penalty,  the 
Court  may  by  order  compel  an  immediate  inspection  of  the  register. 

Imp.  §  30. 

Power  to  close  register.  36.  1.  Any  company  may,  upon  giving  notice  by  ad- 
vertisement in  the  Gazette  and  in  some  newspaper  circidating  in  the  district  in  which 
the  registered  office  of  the  company  is  situated,  close  the  register  of  members  for 
any  time  or  times  not  exceeding  in  the  whole  thirty  days  in  each  year.  2.  For  the 
insertion  of  any  such  notice  in  the  Gazette  a  fee  of  two  shillings  and  six  pence  shall 
be  paid  to  the  Colonial  Secretary. 

Imp.  §  31. 

Notice  of  increase  of  capital  and  of  members  to  be  given  to  Registrar.  37. 1.  Where 
a  company  has  a  capital  divided  into  shares,  whether  such  shares  may  or  may  not 
have  been  converted  into  stock,  notice  of  any  increase  in  such  capital  beyond  the 
registered  capital,  and  where  a  company  has  not  a  capital  divided  into  shares,  notice 
of  any  increase  in  the  number  of  members  beyond  the  registered  number,  shall  be 
given  to  the  Registrar ;  in  the  case  of  an  increase  of  capital,  within  one  month  from 
the  date  of  the  passing  of  the  resolution  by  which  such  increase  had  been  authorized, 
and  in  the  case  of  an  increase  of  members,  within  one  month  from  the  time  at  which 
such  increase  of  members  has  been  resolved  on,  or  has  taken  place.  The  Registrar 
shall  forthwith  record  the  amount  of  such  increase  of  capital  or  members  and  a 
copy  of  such  notice  shall  be  inserted  in  the  Gazette.  2.  If  such  notice  be  not  given 
within  the  period  aforesaid  the  company  shall  be  Uable  to  a  penalty  not  exceeding 
five  pounds  for  every  day  during  which  such  neglect  to  give  notice  continues,  and 
every  director,  manager,  or  secretary  of  the  company  who  knowingly  and  wiUully 
authorizes  or  permits  such  default  shall  be  liable  to  a  like  penalty. 

Imp.   §  44. 

Remedy  for  improper  entry  or  omission  of  entry  in  register.  38.  1.  If  the  name 
of  any  person  is,  without  sufficient  cause,  entered  in  or  omitted  from  the  register 
of  members  of  any  company,  or  if  default  is  made  or  unnecessary  delay  takes  place 
in  entering  on  the  register  the  fact  of  any  person  having  ceased  to  be  a  member  of 
the  company,  the  person  or  member  aggrieved,  or  any  member  of  the  company, 
or  the  company  itself,  may  by  motion  apply  to  the  Court  for  an  order  that  the  register 
may  be  rectified;  and  the  Court  may  either  refuse  such  application,  with  or  with- 
out costs,  to  be  paid  by  the  applicant,  or  it  may,  if  satisfied  of  the  justice  of 
the  case,  make  an  order  for  the  rectification  of  the  register,  and  may  direct  the 
company,  or  any  other  party  to  the  proceedings,  to  pay  all  costs  of  such  appM- 
cation,  and  the  damages  any  party  aggrieved  may  have  sustained.  2.  The  Court 
may  in  any  proceeding  under  this  section  decide  on  any  question  relating  to  the 
title  of  any  person  who  is  a  party  to  such  proceeding  to  have  his  name  entered  in 
or  omitted  from  the  register,  whether  such  question  arises  between  two  or  more 
members  or  alleged  members,  or  between  any  members  or  alleged  members  and 
the  company,  and  generally  may,  in  any  such  proceeding,  decide  any  question  that 
it  may  be  necessary  or  expedient  to  decide  for  the  rectification  of  the  register, 
and  may  direct  an  issue  to  be  tried  in  which  any  question  of  law  or  fact  may  be 
raised. 

Imp.  §  32. 

Notice  to  Registrar  of  rectification  of  register.  39.  Whenever  any  order  has  been 
made  rectifying  the  register,  in  the  case  of  a  company  hereby  required  to  send  a  hst 
of  its  members  to  the  Registrar,  the  Court  shall,  by  its  order,  direct  that  due  notice 
of  such  rectification  be  given  to  the  Registrar. 

Imp.  §  32. 

Register  to  be  evidence.  40.  The  register  of  members  shall  be  prima  facie 
evidence  of  any  matters  by  this  Ordinance  directed  or  authorized  to  be  inserted 
therein. 

Imp.   §  33. 
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Liability  of  members. 

Liability  of  present  and  past  members  of  company.  41.  In  the  event  of  a  com- 
pany being  wound  up,  every  present  and  past  member  of  such  company  shall  be 
hable  to  contribute  to  the  assets  of  the  company  to  an  amount  sufficient  for  payment 
of  the  debts  and  liabiUties  of  the  company,  and  the  costs,  charges,  and  expenses 
of  the  winding-up,  and  for  the  payment  of  such  sum  as  may  be  required  for  the 
adjustm.ent  of  the  rights  of  the  contributories  amongst  themselves,  with  the  quah- 
fications  following,  that  is  to  say:  a)  No  past  member  shall  be  liable  to  contribute 
to  the  assets  of  the  company  if  he  has  ceased  to  be  a  member  for  a  period  of  one 
year  or  upwards  prior  to  the  commencement  of  the  winding-up ;  b)  No  past  member 
shall  be  liable  to  contribute  in  respect  of  any  debt  or  hability  of  the  company  con- 
tracted after  he  ceased  to  be  a  member ;  c)  No  past  member  shall  be  liable  to  con- 
tribute to  the  assets  of  the  company  unless  it  appears  to  the  Court  that  the  existing 
members  are  unable  to  satisfy  the  contributions  required  to  be  made  by  them 
in  pursuance  of  this  Ordinance;  d)  In  the  case  of  a  hmited  company,  no  contribution 
shall  be  required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on  the 
shares  in  respect  of  which  he  is  Uable  as  a  present  or  past  member;  e)  Nothing  in 
this  Ordinance  contained  shall  invalidate  any  provision  contained  in  any  poUcy 
of  insurance  or  other  contract  whereby  the  Uabihty  of  individual  members  upon 
any  such  pohcy  or  contract  is  restricted,  or  whereby  the  funds  of  the  company  are 
alone  made  Uable  in  respect  of  such  pohcy  or  contract ;  f )  No  sum  due  to  any  member 
of  a  company,  in  his  character  of  a  member,  by  way  of  dividends,  profits,  or  other- 
wise, shall  be  deemed  to  be  a  debt  of  the  company,  payable  to  such  member  in  a 
case  of  competition  between  himself  and  any  other  creditor  not  being  a  member 
of  the  company;  but  any  such  sum  may  be  taken  into  account,  for  the  purposes  of 
final  adjustment  of  the  rights  of  the  contributories  amongst  themselves. 

Imp.  §  123. 

Part  IV-    Liability  of  Directors  and  Promoters. 

Particulars  to  be  inserted  in  prospectus;  prospectus  not  containing  prescribed 
particulars  to  be  deemed  fraudulent  in  certain  cases.  42.  1.  Every  prospectus  of  a 
company  or  intended  company  shall  specify :  a)  The  dates  of  and  parties  to  every 
material  contract,  and  a  reasonable  time  and  place  at  which  any  material  contract 
or  a  copy  thereof  may  be  inspected ;  provided  that  this  requirement  shall  not  apply 
to  a  contract  entered  into  in  the  ordinary  course  of  the  business  carried  on  or  in- 
tended to  be  carried  on  by  the  company,  or  to  any  contract  entered  into  more  than 
three  years  before  the  date  of  the  prospectus ;  b)  The  number  and  amount  of  shares 
and  debentures  issued,  or  agreed  to  be  issued,  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and  in  the  latter  case  the  extent  to  which  they  are  so  paid  up,  and 
in  either  case  the  consideration  for  which  such  shares  or  debentures  have  been 
issued  or  are  proposed  or  intended  to  be  issued;  o)  The  amount  paid  or  intended 
to  be  paid  to  any  promoter,  and  the  consideration  for  any  such  payment.  2.  Any 
prospectus  not  containing  the  particulars  aforesaid  shall  be  deemed  fraudulent 
on  the  part  of  the  promoters,  directors,  and  officers  of  the  company  knowingly 
issuing  the  same  as  regards  any  person  taking  shares  in  such  company  on  the  faith 
of  such  prospectus,  unless  he  shall  have  had  notice  of  such  contract  or  other 
particulars  aforesaid. 

Imp.  §  81. 

Liability  for  statements  in  the  prospectus.  43.  1.  Every  director  or  provisional 
director  of  a  company  at  the  time  of  the  issue  of  any  prospectus,  and  every  person 
who,  having  authorized  such  naming  of  him,  is  named  in  the  prospectus  as  a  director 
or  provisional  director  of  the  company,  or  as  having  agreed  to  become  a  director  of 
the  company,  either  immediately  or  after  an  interval  of  time,  and  every  promoter 
of  the  company  and  every  person  who  has  authorized  the  issue  of  the  prospectus, 
shall  be  Hable  to  pay  compensation  to  all  persons  who  shall  subscribe  for  any  shares 
or  debentures  on  the  faith  of  such  prospectus  for  the  loss  or  damage  they  may 
have  sustained  by  reason  of  any  untrue  or  misleading  statement  in  the  prospectus, 
or  in  any  report  or  memorandum  appearing  on  the  face  thereof,  or  by  reference 
incorporated  therein  or  issued  therewith,  unless  it  is  proved:  a)  With  respect  to 
such  untrue  or  misleading  statement,  not  purporting  to  be  made  on  the  authority 
of  any  expert  or  of  a  public  official  document  or  statement,  that  he  had  reason 
to  beheve,  and  did  up  to  the  time  of  the  allotment  of  the  shares  or  debentures,  as 
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the  case  may  be,  believe  that  the  statement  was  true;  and  b)  With  respect  to 
every  such  untrue  or  misleading  statement,  purporting  to  be  a  statement  by  or  con- 
tained in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or  valuation  of  an 
engineer,  valuer,  accountant,  or  other  expert,  that  it  fairly  represented  the  statement 
made  by  such  engineer,  valuer,  accountant,  or  other  expert,  or  was  a  correct  and  fair 
copy  of  or  extract  from  the  report  or  valuation :  provided  that,  notwithstanding  that 
such  untrue  or  misleading  statement  fairly  represented  the  statement  made  by  such 
engineer,  valuer,  accountant,  or  other  export,  or  was  a  correct  and  fair  copy  of  or 
extract  from  the  report  or  valuation,  such  director,  provisional  director,  person 
named,  promoter,  or  other  person  who  authorized  the  issue  of  the  prospectus  as 
aforesaid,  shall  be  hable  to  pay  compensation  as  aforesaid  if  it  be  proved  that  he 
had  no  reasonable  ground  to  beheve  that  the  person  making  the  statement,  report, 
or  valuation,  was  competent  to  make  it;  and  c)  With  respect  to  every  such  untrue 
or  misleading  statement  pxirporting  to  be  made  by  an  official  person,  or  contained 
in  what  purports  to  be  a  copy  of  or  extract  from  a  pubhc  official  document,  that 
it  was  a  correct  and  fair  representation  of  such  statement  or  copy  of  or  extract  from 
such  document;  or  unless  it  is  proved:  d)  That,  having  consented  to  become  a 
director  of  the  company,  he  withdrew  his  consent  before  the  issue  of  the  prospectus 
and  that  the  prospectus  was  issued  without  his  authority  or  consent;  or  e)  That 
the  prospectus  was  issued  without  his  knowledge  or  consent,  and  that  on  becoming 
aware  of  its  issue  he  forthwith  gave  reasonable  public  notice  that  it  was  so  issued 
without  his  knowledge  or  consent ;  or  f )  That,  after  the  issue  of  such  prospectus  and 
before  allotment  thereunder,  he,  on  becoming  aware  of  any  untrue  or  misleading 
statement  therein,  withdrew  his  consent  thereto,  and  caused  reasonable  public 
notice  of  such  withdrawal,  and  of  the  reason  therefor,  to  be  given.  2.  A  promoter  in 
this  and  the  next  two  sections  means  a  promoter  who  was  a  party  to  the  preparation 
of  the  prospectus,  or  of  the  portion  thereof  containing  the  untrue  or  misleading 
statement,  but  shall  not  include,  nor  shall  this  section  apply,  to  any  person  by 
reason  of  his  acting  in  a  professional  capacity  for  persons  engaged  in  procuring  the 
formation  of  the  company.  3.  In  this  section  the  word  "expert"  includes  any  person 
whose  profession  gives  authority  to  a  statement  made  by  him. 

Imp.  §  84.  The  Criminal  Code  provides  that  whoever,  being  a  clerk  or  servant  or  public 
officer,  and  whoever,  being  an  officer  of  any  partnership,  company,  or  corporation,  does  any 
of  the  acts  hereinafter  mentioned,  with  intent  to  cause  or  enable  any  person  to  be  defrauded, 
or  with  intent  to  commit  or  to  facilitate  the  commission,  by  himself  or  by  any  other  person, 
of  any  crime,  that  is  to  say:  1.  conceals,  injures,  alters,  or  falsifies  any  book,  paper,  or  account 
kept  by  or  belonging  or  entrusted  to  his  employers  or  to  such  partnership,  company,  or  cor- 
poration, or  entrusted  to  him,  or  to  which  he  has  access,  as  such  clerk,  servant,  or  officer,  or 
omits  to  make  a.  full  and  true  entry  in  any  account  of  anything  which  he  is  bound  to  enter 
therein;  or  2.  pubUshes  any  account,  statement,  or  prospectus  relating  to  the  affairs  of  such 
partnership,  company,  or  corporation,  which  he  knows  to  be  false  in  any  material  particular 
shall  be  liable  to  imprisonment  for  seven  years.  —  Ord.  No.  12  of  1892,  §  276. 

Indemnity  where  name  of  person  has  been  improperly  inserted  as  a  director,  etc. 

44.  Where  a  prospectus  wrongly  contains  the  name  of  a  person :  a)  As  director  or 
provisional  director  of  the  company,  or  having  agreed  to  become  a  director  or  pro- 
visional director,  who  has  not  consented  to  become  such,  or  has  withdrawn  his  con- 
sent before  the  issue  of  the  prospectus,  and  has  not  authorized  or  consented  to 
the  issue  of  the  prospectus;  b)  As  a  promoter;  c)  As  a  person  who  has  authorized 
the  issue  of  prospectus ;  the  directors  and  provisional  directors  of  the  company  ex- 
cept and  without  whose  knowledge  or  consent  the  prospectus  was  issued,  the  pro- 
moters, and  every  person  who  authorized  the  issue  of  the  prospectus,  shaU  be  liable 
to  indemnify  the  person  so  wrongly  named  as  aforesaid  against  all  costs,  damages, 
charges,  and  expenses  to  which  he  may  be  made  liable  by  reason  of  his  name  having 
been  inserted  in  the  prospectus,  or  in  defending  himself  against  any  action  or  legal 
proceedings  brought  against  him  in  respect  thereof. 

Imp.   §  84. 

Contribution  from  co-directors,  etc.  4.5.  Every  person  who,  by  reason  of  his  being, 
or  being  named  as,  or  of  liis  having  agreed  to  become  a  director,  provisional  director, 
or  promoter,  or  by  reason  of  his  having  authorized  the  issue  of  the  prospectus,  has 
become  hable  to  make  any  payment  under  the  provisions  of  this  Part  of  this  Ordi- 
nance, shall  be  entitled  to  recover  contribution,  as  in  cases  of  contract,  from  any  other 
person  who,  if  sued  separately,  would  have  been  liable  to  make  the  same  payment. 

Imp.  §  84. 
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Part  V.     Management  and  Administration. 

Provisions  for  the  protection  of  creditors. 

Registered  office  of  company;  notice  of  situation  of  registered  office;  penalty. 
46.  1.  Every  company  shall  have  a  registered  office  to  which  all  communications 
and  notices  may  be  addressed,  which  office  shall,  while  the  business  fo  the  company 
is  being  carried  on,  be  accessible  to  the  pubUc  for  not  less  than  four  hours  on  at 
least  two  days  a  week.  2.  Notice  of  the  situation  of  such  registered  office,  and  of 
any  change  therein,  shall  be  given  to  the  Registrar,  and  recorded  by  him.  3.  If 
any  company  carries  on  business  without  having  an  office  so  accessible,  or  without 
giving  such  notice  as  aforesaid,  it  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  business  is  so  carried  on. 

Imp.  §  62. 

Directors  to  appoint  secretary,  who  is  to  be  present  at  office,  while  open  to  the 
public.  47.  The  directors  of  every  company  shall  appoint  a  secretary,  who  shall, 
while  the  business  of  the  company  is  being  carried  on,  be  present  at  the  registered 
office  of  his  company  by  himself,  or  his  agent  or  clerk,  on  every  day  at  the  hours  at 
which  the  registered  office  is  to  be  accessible  to  the  public.  Any  such  secretary  who 
shall  omit  to  comply  with  this  section  shall  be  liable  to  a  penalty  not  exceeding 
one  pound  for  every  day  on  which  such  omission  occurs. 

Publication  of  name;  penalties.  48.  1.  Every  company  not  being  registered 
under  section  16,  shall  paint  or  affix,  and  shall  keep  painted  or  affixed,  its  name 
on  the  outside  of  every  office  or  place  in  which  the  business  of  the  company  is  carried 
on,  in  a  conspicuous  position,  in  letters  easily  legible,  and  shall  have  its  name  engraven 
in  legible  characters  on  its  seal,  and  shall  have  its  name  mentioned  in  legible  charac- 
ters in  all  notices,  advertisements,  and  other  official  pubUcations  of  such  company, 
and  in  aU  biUs  of  exchange,  promissory  notes,  indorsements,  cheques,  and  orders 
for  money  or  goods  purporting  to  be  signed  by  or  on  behalf  of  such  company,  and 
in  all  bills  of  parcels,  invoices,  receipts,  and  letters  of  credit  of  the  company.  2.  If 
any  such  company  does  not  paint  or  affix,  and  keep  painted  or  affixed,  its  name 
in  manner  directed  by  this  Ordinance,  it  shall  be  hable  to  a  penalty  not  exceeding 
five  pounds  for  not  so  painting  or  affixing  its  name,  and  for  every  day  during  which 
such  nam.e  is  not  so  kept  painted  or  affixed,  and  every  director,  manager,  or  secre- 
tary of  the  company  who  knowingly  and  wiKuUy  authorizes  or  permits  such  default 
shall  be  Uable  to  a  hke  penalty.  3.  If  any  director,  manager,  secretary,  or  other 
officer  of  such  company,  or  any  person  on  its  behalf,  uses  or  authorizes  the  use  of 
any  seal  purporting  to  be  a  seal  of  the  company  whereon  its  name  is  not  so  engraven 
as  aforesaid,  or  issues  or  authorizes  the  issue  of  any  notice,  advertisement,  or  other 
official  publication  of  such  company,  or  signs  or  authorizes  to  be  signed  on  behalf 
of  such  company  any  bill  of  exchange,  promissory  note,  indorsement,  cheque,  or 
order  for  money  or  goods,  or  issues  or  authorizes  to  be  issued  any  bill  of  parcels, 
invoice,  receipt,  or  letter  of  credit  of  the  company,  wherein  its  name  is  not  men- 
tioned in  manner  aforesaid,  he  shall  be  liable  to  a  penalty  of  fifty  pounds,  and  shall 
further  be  personally  liable  to  the  holder  of  any  such  bill  of  exchange,  promissory 
note,  cheque,  or  order  for  money  or  goods  for  the  amount  thereof,  unless  the  same 
is  duly  paid  by  the  company. 

Imp.   §  63. 

Accounts  to  be  kept  by  company.  49.  1.  The  directors  of  every  company  shall 
cause  true  accounts  to  be  kept :  Of  the  stock  in  trade  of  the  company ;  Of  the  sums 
of  money  received  and  expended  by  the  company,  and  the  matters  in  respect  of 
which  such  receipt  and  expenditure  take  place;  and  of  the  assets  and  Uabilities  of 
the  company.  2.  Any  director  who  knowingly  and  wilfully  permits  any  default 
under  this  section,  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds  of  each 
day  during  which  such  default  continues.  3.  The  books  of  accounts  shall  be  kept 
at  the  registered  office  of  the  company,  and,  subject  to  any  reasonable  restrictions 
as  to  the  time  and  manner  of  inspecting  the  same  that  may  be  imposed  by  the  com- 
pany in  general  meeting,  shall  be  open  to  the  inspection  of  members  during  the 
hours  of  business. 

Imp.  Sohed.  I,  Table  A,  §§  103,  104. 

Register  of  mortgages.  50.  I.  Every  company  shall  keep  a  register  of  all  mort- 
gages and  charges  specifically  affecting  property  of  the  company,  and  shall  enter 
in  such  register  in  respect  of  each  mortgage  or  charge  a  short  description  of  the 
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property  mortgaged  or  charged,  the  amount  of  charge  created,  and  the  names  of 
the  mortgagees  or  persons  entitled  to  such  charge.  2.  If  any  property  of  the  company 
is  mortgaged  or  charged  without  such  entry  as  aforesaid  being  made,  every  director, 
manager,  or  officer  of  the  company  who  knowingly  and  wilfully  authorizes  or  permits 
the  omission  of  such  entry  shaU  be  Uable  to  a  penalty  not  exceeding  fifty  pounds. 
3.  The  register  of  mortgages  required  by  this  section  shall  be  open  to  inspection  by 
any  creditor  or  member  of  the  company  at  aU  reasonable  times,  and  if  such  inspection 
is  refused,  any  officer  of  the  company  refusing  the  same,  and  every  director,  manager, 
or  secretary  of  the  company  authorizing  or  knowingly  and  wiKuUy  permitting  such 
refusal,  shaU  be  liable  to  a  penalty  not  exceeding  five  pounds,  and  a  further  penalty 
not  exceeding  two  pounds  for  every  day  during  which  such  refusal  continues,  and 
in  addition  to  the  above  penalty,  a  Court  may  by  order  compel  an  immediate  in- 
spection of  the  register. 

Imp.  §§  100,  101. 

[51.  Relates  to  statements  by  insurance  companies  and  deposit,  provident, 
and  benefit  societies.] 

List  of  directors  to  be  sent  to  Registrar;  penalty.  52.  1.  Every  company  shall 
keep  at  its  registered  office  a  register  containing  the  names,  addresses,  and  occu- 
pations of  its  directors  or  managers,  and  shall  send  to  the  Registrar  a  copy  of  such 
register,  and  shall  from  time  to  time  notify  to  the  Registrar  any  change  that  takes 
place  in  such  directors  or  managers.  2.  If  any  company  makes  default  in  keeping  a 
register  of  its  directors  or  managers,  or  in  sending  a  copy  of  such  register  to  the 
Registrar  in  compliance  with  the  foregoing  provision,  or  in  notifying  to  the  Registrar 
any  change  that  takes  place  in  such  directors  or  managers,  such  company  shall 
be  hable  to  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such 
default  continues,  and  every  director,  manager,  or  secretary  of  the  company  who 
knowingly  and  wiHuUy  authorizes  or  permits  such  default  shall  be  liable  to  a  like 
penalty. 

Imp.  §  76. 

Contracts,  how  made,  etc.  53.  Contracts  on  behalf  of  any  company  may  be  made, 
varied  or  discharged,  as  follows:  a)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing  under  seal,  may  be  made,  varied, 
or  discharged,  in  the  name  and  on  behalf  of  the  company,  in  writing  under  the  com- 
mon seal  of  the  company;  b)  Any  contract  which,  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made,  varied,  or  discharged,  in  the  name  and  on  behalf  of  the 
company,  in  writing,  signed  by  any  person  acting  under  the  express  or  impUed 
authority  of  the  company;  c)  Any  contract  which,  if  made  between  private) per- 
sons, would  by  law  be  valid,  although  made  by  parol  only,  and  not  reduced  into 
writing,  may  be  made,  varied,  or  discharged  by  parol,  in  the  name  and  on  behalf 
of  the  company,  by  any  person  acting  under  the  express  or  implied  authority  of 
the  company.  And  all  contracts  made  according  to  the  provisions  herein  contained 
shall  be  effectual  in  law,  and  shall  be  binding  upon  the  company,  and  its  successors, 
and  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the  case 
may  be. 

Imp.  §  76. 

Promissory  notes  and  bills  of  exchange.  54.  A  promissory  note  or  bill  of  ex- 
change shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  behalf  of  any 
company,  if  made,  accepted,  or  indorsed  in  the  name  of  the  company  by  any  person 
acting  under  the  authority  of  the  company,  or  if  made,  accepted,  or  indorsed  by 
or  on  behalf  or  on  account  of  the  company  by  person  acting  under  the  authority 
of  the  company. 

Imp.  §  77. 

Prohibition  against  carrying  on  business  with  less  than  seven  members.    55.  If 

any  company  carries  on  business  when  the  number  of  its  members  is  less  than  seven 
for  a  period  of  six  months  after  the  number  has  been  so  reduced,  every  person  who 
is  a  member  of  such  company  during  the  time  that  it  so  carries  on  business  after 
such  period  of  six  months,  and  is  cognizant  of  the  fact  that  it  is  so  carrying  on 
business  with  fewer  than  seven  members,  shall  be  severally  liable  for  the  pajmient 
of  the  whole  debts  of  the  company  contracted  during  such  time,  and  may  be  sued 
for  the  same,  without  the  joinder  in  the  action  or  suit  of  any  other  member. 

Imp.   §  11,5. 
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Provisions  for  protection  of  members. 

Company  to  hold  general  meeting  within  four  months  after  registration;  annual 
general  meeting.  56.  1.  Every  company  shall  hold  a  general  meeting  within  four 
months  after  the  memorandum  is  registered;  and  if  such  meeting  be  not  held,  the 
company  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  after  the 
expiration  of  such  four  months  until  the  meeting  is  held ;  and  every  director,  manager, 
or  secretary  of  the  company,  and  every  subscriber  of  the  memorandum,  who  know- 
ingly authorizes  or  permits  such  default  shall  be  Uable  to  a  hke  penalty.  2.  A  general 
meeting  of  every  company  shall  be  held  once  at  the  least  in  every  year. 

Imp.  §  64. 

Power  to  alter  articles  by  special  resolution.  57.  1.  Subject  to  the  provisions 
of  this  Ordinance,  and  to  the  conditions  contained  in  the  memorandum,  any  com- 
pany may,  in  general  meeting,  from  time  to  time,  by  special  resolution  alter  or 
repeal  all  or  any  of  the  regulations  of  the  company  contained  in  the  articles,  or  in 
the  Table  marked  A  in  the  first  Schedule,  where  such  Table  is  appUcable  to  the 
company,  or  make  new  regulations  to  the  exclusion  of,  or  in  addition  to,  all  or 
any  of  the  regulations  of  the  company;  and  any  regulations  so  made  by  special  re- 
solution shall  be  deemed  to  be  regulations  of  the  company  of  the  same  vaUdity  as 
if  they  had  been  originally  contained  in  the  articles,  and  shall  be  subject  in  like 
manner  to  be  altered  or  repealed  by  any  subsequent  special  resolution.  2.  At  any 
meeting  convened  for  passing  a  special  resolution,  unless  a  poll  is  demanded  by 
at  least  five  members,  a  declaration  of  the  chairman  that  the  resolution  has  been 
carried  shall  be  deemed  conclusive  evidence  of  the  fact,  without  proof  of  the  number 
or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  same ;  in  computing 
the  majority  when  a  poll  is  demanded,  reference  shall  be  had  to  the  number  of  votes 
to  which  each  member  is  entitled  by  the  articles.  3.  Notice  of  such  meeting  shall 
be  deemed  to  be  duly  given  and  the  meeting  to  be  duly  held,  whenever  such  notice 
is  given  and  meeting  held  in  manner  prescribed  by  the  articles. 

Imp.  §  13. 

Provision  where  no  regulation  as  to  meetings.  58.  In  default  of  any  regulation 
as  to  voting,  every  member  shall  have  one  vote,  and  in  default  of  any  regulation 
as  to  summoning  general  meetings,  a  meeting  shall  be  held  to  be  duly  summoned 
of  which  seven  days'  notice  in  writing  has  been  served  on  every  member  in  manner 
in  which  notices  are  required  to  be  served  by  the  Table  marked  A  in  the  first  Schedule 
hereto;  and  in  default  of  any  regulations  as  to  the  persons  to  summon  meetings, 
five  members  shall  be  competent  to  summon  the  same;  and  in  default  of  any  re- 
gulations as  to  who  is  to  be  the  chairman  of  such  meeting,  it  shall  be  competent 
for  any  person  elected  by  the  members  present  to  preside. 

Imp.   §  67. 

Registry  of  special  resolutions.  59.  A  copy  of  any  special  resolution  that  is 
passed  by  any  company  under  section  57,  or  in  cases  where  no  special  provision  is 
made  by  this  Ordinance  for  notice  to  the  Registrar  or  confirmation  by  the  Court, 
shall  be  forwarded  to  the  Registrar  and  be  registered  by  him.  If  such  copy  is  not 
so  forwarded  within  one  month  from  the  date  of  the  resolution,  the  company  shall 
be  liable  to  a  penalty  not  exceeding  two  pounds  for  every  day  after  the  expiration 
of  such  month  during  which  such  copy  is  omitted  to  be  forwarded ;  and  every  director, 
manager,  or  secretary  of  the  company  who  knowingly  and  wilfully  authorizes  or 
permits  such  default  shall  be  liable  to  a  like  penalty. 

Imp.  §  70. 

Copies  of  special  resolutions.  60.  1.  Where  articles  have  been  registered,  a  copy 
of  every  special  resolution  that  has  been  passed  by  the  company  under  section  57, 
and  is  for  the  time  being  in  force  shall  be  annexed  to  or  embodied  in  every  copy 
of  the  articles  that  may  be  issued  after  the  passing  of  such  resolution.  Where  no 
articles  have  been  registered,  a  copy  of  any  special  resolution  shall  be  forwarded 
to  any  member  requesting  the  same,  on  payment  of  one  shilhng,  or  such  less  sum 
as  the  company  may  direct.  2.  If  any  company  makes  default  in  complying  with 
the  provisions  of  this  section  it  shall  be  liable  to  a  penalty  not  exceeding  one  pound 
for  each  copy  in  respect  of  which  such  default  is  made ;  and  every  director,  manager, 
or  secretary  of  the  company  who  knowingly  and  wilfully  authorizes  or  permits 
such  default  shall  be  liable  to  a  like  penalty. 
Imp.  §  70. 
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Execution  of  deeds  abroad.  61.  Any  company  may,  by  instrument  in  writing 
under  its  common  seal,  empower  any  person,  either  generally  or  in  respect  of  any 
specified  matters,  as  its  attorney,  to  execute  deeds  on  its  behalf  in  any  place  not 
situate  in  the  Colony ;  and  every  deed  signed  by  such  attorney,  on  behalf  of  the 
company  and  under  his  seal,  shall  be  binding  on  the  company,  and  have  the  same 
effect  as  if  it  were  under  the  common  seal  of  the  company. 

Imp.  §  78. 

Examination  of  affairs  of  company  by  inspectors.  62.  The  Governor  may  appoint 
one  or  more  competent  inspectors  to  examine  into  the  affairs  of  any  company, 
and  to  report  thereon,  in  such  manner  as  the  Governor  may  direct,  upon  the 
applications  following,  that  is  to  say:  a)  In  the  case  of  a  company  that  has  a 
capital  divided  into  shares,  upon  the  application  of  members  holding  not  less 
than  one-fifth  part  of  the  whole  shares  of  the  company  for  the  time  being  issued; 
b)  In  the  case  of  a  company  not  having  a  capital  divided  into  shares,  upon  the 
application  of  members,  being  in  number  not  less  than  one-fifth  of  the  whole 
number  of  persons  for  the  time  being  entered  on  the  register  of  the  company  as 
members. 

Imp.  §  109. 

Application  lor  inspection  to  be  supported  by  evidence.  63.  The  appUcation 
shall  be  supported  by  such  evidence  as  the  Governor  may  require  for  the  purpose 
of  showing  that  the  applicants  have  good  reason  for  requiring  such  investigation  to 
be  made,  and  that  they  are  not  actuated  by  malicious  motives  in  instituting  the 
same;  the  Governor  may  also  require  the  applicants  to  give  security  for  payment 
of  the  costs  of  the  inquiry  before  appointing  any  inspector. 

Imp.  §  109. 

Inspection  of  books.  64,  It  shall  be  the  duty  of  all  officers  and  agents  of  the 
company  to  produce  for  the  examination  of  the  inspectors  all  books  and  documents 
in  their  custody  or  power.  Every  inspector  may  examine  upon  oath  the  officers 
and  agents  of  the  company  in  relation  to  its  business,  and  may  administer  such 
oath  accordingly.  If  any  officer  or  agent  refuses  to  produce  any  book  or  document 
hereby  directed  to  be  produced,  or  to  answer  any  question  relating  to  the  affairs  of 
the  company,  he  shall  be  hable  to  a  penalty  not  exceeding  five  pounds  in  respect  of 
each  offence. 

Imp.  §  109. 

Result  of  examination,  how  dealt  with.  65.  Upon  the  conclusion  of  the  exa- 
mination the  inspectors  shall  report  their  opinion  to  the  Governor,  and  a  copy  of 
such  report  shall  be  sent  to  the  registered  office  of  the  company,  and  a  further  copy 
shall,  at  the  request  of  the  members  upon  whose  application  the  inspection  was 
made,  be  delivered  to  them  or  to  any  one  or  more  of  them.  All  expenses  of  and  in- 
cidental to  any  such  examination  as  aforesaid  shall  be  defrayed  by  the  members 
upon  whose  appUcation  the  inspectors  were  appointed,  unless  the  Governor  shall 
direct  the  same  to  be  paid  out  of  the  assets  of  the  company,  which  he  is  hereby 
authorized  to  do. 

Imp.   §  109. 

Power  of  company  to  appoint  inspectors.  66.  Any  company  may  by  special 
resolution  appoint  inspectors  for  the  purpose  of  examining  into  the  affairs  of  the 
company.  The  inspectors  so  appointed  shall  have  the  same  powers  and  perform 
the  same  duties  as  inspectors  appointed  by  the  Governor,  with  this  exception,  that, 
instead  of  making  their  report  to  the  Governor,  they  shall  make  the  same  in  such 
manner  and  to  such  persons  as  the  company  in  general  meeting  directs;  and  the 
officers  and  agents  of  the  company  shall  be  liable  to  the  same  penalties,  in  case  of 
any  refusal  to  produce  any  book  or  document  hereby  required  to  be  produced  to 
such  inspectors,  or  to  answer  any  question,  as  they  would  have  been  liable  to  if 
such  inspectors  had  been  appointed  by  the  Governor. 

Imp.  §  no. 

Report  of  inspectors  to  be  evidence.  67.  A  copy  of  the  report  of  any  inspectors 
appointed  under  this  Ordinance  purporting  to  be  authenticated  by  the  signatures 
of  such  inspectors  or  by  the  seal  of  the  company  into  whose  affairs  they  have  made 
inspection,  shall  be  admissible  in  any  legal  proceeding,  and  shall  be  evidence 
of  the  opinion  of  the  inspectors  in  relation  to  any  matter  contained  in  such 
report. 

Imp.  §  111. 
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Evidence  of  proceedings  at  meetings. 

Evidence  of  proceedings  at  meetings.  68.  Every  company  shall  cause  minutes 
of  all  resolutions  and  proceedings  of  general  meetings  of  the  company,  and  of  the 
directors  or  managers  of  the  company  in  cases  where  there  are  directors  or  managers 
to  be  duly  entered  in  books.  Any  such  minutes  as  aforesaid,  if  signed  by  any  person 
purporting  to  be  the  chairman  of  the  meeting  at  which  such  resolutions  were  passed 
or  proceedings  had,  or  by  the  chairman  of  the  next  succeeding  meeting,  shall  be  re- 
ceived as  evidence  in  all  legal  proceedings ;  and  until  the  contrary  is  proved,  every 
general  meeting  of  the  company,  or  of  directors  or  managers,  in  respect  of  the  pro- 
ceedings of  which  minutes  have  been  so  made,  shall  be  deemed  to  have  been  duly 
held  and  convened,  and  all  resolutions  passed  thereat  or  proceedings  had,  to  have 
been  duly  passed  and  had,  and  all  appointments  of  directors,  managers,  secretaries, 
or  liquidators,  shall  be  deemed  to  be  valid,  and  all  acts  done  by  such  directors, 
managers,  secretaries,  or  liquidators  shall  be  vaHd,  notwithstanding  any  defect 
that  may  afterwards  be  discovered  in  their  appointments  or  qualifications. 

Imp.  §  71. 

Alteration  of  memorandum. 

Power  to  alter  memorandum  with  regard  to  objects.  69.  1.  Subject  to  the 
provisions  hereinafter  contained,  any  company  may,  by  special  resolution,  alter 
the  provisions  of  its  memorandum  with  respect  to  the  objects  of  the  company 
for  any  of  the  following  purposes :  a)  To  carry  on  the  company's  business  more 
economically  or  more  efficiently;  b)  To  attain  its  main  purpose  by  new  or  improved 
means ;  c)  To  enlarge  or  change  the  local  area  of  its  operations ;  d)  To  carry  on  some 
business  or  businesses  which  under  existing  circumstances  may  conveniently  or 
advantageously  be  combined  with  the  business  of  the  company;  e)  To  restrict  or 
abandon  any  of  the  objects  specified  in  the  memorandum.  2.  No  alteration  under 
this  section  shall  take  effect  until  confirmed  by  the  Court  on  petition.  3.  Before 
confirming  any  such  alteration  the  Court  must  be  satisfied:  a)  That  the  alteration 
is  desired  for  all  or  some  or  one  of  the  purposes  in  this  section  above  mentioned ; 
b)  That  sufficient  notice  has  been  given  to  every  holder  of  debentures  of  the  com- 
pany, and  any  persons  or  class  of  persons  whose  interests  will,  in  the  opinion  of 
the  Court,  be  affected  by  the  alteration;  and  c)  That  with  respect  to  every  creditor 
who,  in  the  opinion  of  the  Court,  is  entitled  to  object,  and  who  signifies  his  objection 
in  manner  directed  by  the  Court,  either  his  consent  to  the  alteration  has  been  ob- 
tained, or  his  debt  or  claim^  has  been  discharged,  or  has  determined,  or  has  been 
secured  to  the  satisfaction  of  the  Court.  4.  The  Court  may,  in  the  case  of  any  person 
or  class  of  persons,  for  special  reasons,  dispense  with  the  notice  required  by  this 
section.  5.  An  order  confirming  any  such  alteration  may  be  made  on  such  terms 
and  subject  to  such  conditions  as  to  the  Court  seems  fit;  and  the  Court  may  confirm 
any  such  alteration  either  wholly  or  in  part,  and  may  make  such  orders  as  to  costs 
as  it  deems  proper.  6.  The  Court  shall,  in  exercising  its  discretion  under  this  section, 
have  regard  to  the  rights  and  interests  of  the  members  of  the  company,  or  of  any 
class  of  such  members,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and 
may,  if, it  thinks  fit,  adjourn  the  proceedings  in  order  that  an  arrangement  may  be 
made  to  the  satisfaction  of  the  Court  for  the  purchase  of  the  interest  of  dissentient 
members,  and  the  Court  may  give  such  directions  and  make  such  orders  as  it  may 
think  expedient  for  the  purpose  of  facilitating  any  such  arrangement  or  carrying 
the  same  into  effect :  provided  that  it  shall  not  be  lawful  to  expend  any  part  of  the 
capital  of  the  company  in  any  such  purchase. 

Imp.  §  9. 

Registration  of  order  confirming  alteration.  70,  1.  Where  a  company  has 
altered  the  provisions  of  its  memorandum  with  respect  to  the  objects  of  the  company, 
and  such  alteration  has  been  confirmed  by  the  Court,  an  office  copy  of  the  order 
confirming  such  alteration,  together  with  a  copy  of  the  memorandum  so  altered,  shall 
be  delivered  by  the  company  to  the  Registrar  within  fifteen  days  from  the  date 
of  the  order.  The  Registrar  shall  register  the  same,  and  shall  certify  under  his 
hand  and  seal  the  registration  thereof,  and  his  certificate  shall  be  conclusive 
evidence  that  all  requirements  of  this  Ordinance  with  respect  to  such  alteration 
and  the  confirmation  thereof  have  been  complied  with,  and  that  the  alteration  and 
confirmation  are  valid,  and  thenceforth  the  memorandum  so  altered  shall  be  the 
memorandum  of  the  company.  2.  If  a  company  make  default  in  delivering  to  the 
Registrar  any  document  required  by  this  section  to  be  deUvered  to  him,  the  com- 
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pany  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  during 
which  it  is  in  default. 

Imp.  §  9. 

Modification  of  memorandum  with  regard  to  capital.  71.  Any  limited  company 
may,  by  special  resolution,  so  far  modify  the  conditions  contained  in  its  memorandum 
as  to  effect  all  or  any  of  the  foDowing  purposes :  a)  The  increase  of  this  capital  by 
the  issue  of  new  shares  of  such  amount  as  may  be  thought  expedient;  b)  The  conso- 
lidation and  division  of  its  capital  into  shares  of  larger  amount  than  its  existing 
shares ;  c)  The  division  (by  subdivision  of  its  existing  shares  or  any  of  them)  of  its 
capital  or  any  part  thereof  into  shares  of  smaller  amount  than  fixed  by  its  memo- 
randum: provided  that  in  such  subdivision  the  proportion  between  the  amount 
which  is  paid  or  deemed  paid  and  the  amount,  if  any,  which  is  unpaid  on  each  share 
of  reduced  amount  shall  be  the  same  as  it  was  in  the  case  of  the  share  or  shares  from 
which  the  share  of  reduced  amount  is  derived;  d)  The  conversion  of  its  paid-up 
shares  into  stock;  e)  The  reduction  of  its  capital,  whether  paid-up  or  not,  including 
the  cancellation  of  any  lost  capital,  or  any  capital  not  represented  by  available 
assets,  or  the  payment  off  of  any  capital  which  may  be  in  excess  of  the  wants  of  the 
company;  and  as  to  paid-up  capital,  the  reduction  thereof,  either  with  or  without 
extinguishing  or  reducing  the  liabihty,  if  any,  remaining  on  the  shares  of  the  com- 
pany; to  the  extent  to  which  habiUty  is  not  extinguished  or  reduced  it  shall  be 
deemed  to  be  preserved;  f)  The  reduction  of  its  capital  by  the  cancellation  of  any 
shares  which  at  the  date  of  the  passing  of  the  special  resolution  authorizing  such 
cancellation  have  not  been  taken  or  agreed  to  be  taken  by  any  person. 

Imp.  §  41. 

Company  to  add  "and  reduced"  to  its  name  for  a  limited  period.  72.  Subject 
to  subsection  4  of  the  next  following  section,  every  company  which  has  passed  a 
special  resolution  for  reducing  its  capital  shall,  from  the  date  of  such  resolution, 
add  to  its  name,  untU  such  date  as  the  Court  shall  fix,  the  words  "and  reduced" 
as  the  last  words  in  its  name,  and  such  words  shall,  until  such  last-mentioned  date, 
be  deemed  part  of  the  name  of  the  company. 

Imp.  §  48. 

Confirmation  of  resolutions  in  certain  cases.  73.  1.  No  resolution  under  section  71 
for  reduction  of  capital,  either  with  or  without  cancellation  or  payment  of  capital, 
under  number  (e)  of  the  purposes  enumerated  in  that  section,  shall  come  into  opera- 
tion until  an  order  confirming  such  reduction  shall  have  been  made  by  the  Court 
and  registered  by  the  Registrar.  2.  Such  order  shall  be  applied  for  by  the  company 
on  petition  and  the  Court  may,  in  any  case,  require  the  company  to  publish,  in  such, 
manner  as  the  Court  shall  think  fit,  the  reasons  for  reduction  of  its  capital,  or  such 
other  information  in  respect  to  such  reduction  as  the  Court  may  think  expedient, 
with  a  view  to  giving  proper  information  to  the  public  in  relation  to  such  reduction 
and,  if  the  Court  thinks  fit,  the  causes  which  led  to  the  same.  3.  On  the  hearing  of 
the  petition  every  creditor  of  the  company  who,  at  the  date  fixed  by  the  Court,  is 
entitled  to  any  debt  or  claim  which,  if  that  date  were  the  commencement  of  the 
windiag-up  of  the  company  would  be  admissible  in  proof  against  the  company, 
shall,  subject  to  subsection  (4)  of  this  section,  be  entitled  to  object  to  the  proposed 
reduction  and  to  be  entered  on  the  list  mentioned  in  subsection  (5)  of  this  section. 
4.  Where  the  reduction  of  the  capital  of  a  company  does  not  involve  either  the 
diminution  of  any  liabihty  in  respect  of  unpaid  capital,  or  the  payment  to  any 
member  of  any  paid-up  capital,  the  creditors  of  the  company  shall  not,  unless  the 
Court  otherwise  direct,  be  entitled  to  object  or  required  to  consent  to  the  reduction, 
nor  shall  it  in  such  a  case  be  necessary,  before  the  presentation  of  the  petition  for 
confirming  the  reduction,  to  add  the  words  "and  reduced,"  as  provided  by  section 
72,  and  the  Court  may  dispense  altogether  with  the  addition  of  such  words.  5.  The 
Court  shall  settle  a  hst  of  the  creditors  entitled  to  object  under  subsection  (3)  of 
this  section,  and  for  that  purpose  shall  ascertain,  as  far  as  possible,  without  re- 
quiring an  appUcation  from  any  creditor,  the  names  of  such  creditors,  and  the  nature 
and  the  amount  of  their  debts  or  claims ;  and  may  pubhsh  notices,  fixing  a  certain 
day  or  days  within  which  creditors  of  the  company  who  are  not  entered  on  the 
hst  are  to  claim  to  be  so  entered,  or  to  be  excluded  from  the  right  of  objecting  to 
the  proposed  reduction.  6.  On  the  hearing  of  the  petition  the  Court  may,  if  satisfied 
that  in  the  case  of  every  creditor  who  under  this  section  is  entitled  to  object  to  the 
reduction,  such  creditor  has  so  consented,  or  that  his  debt  or  claim  has  been  discharged 
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or  has  determined,  or  that  it  has  been  secured  under  subsection  (7)  of  this  section, 
make  an  order  confirming  the  reduction,  on  such  terms  and  subject  to  such  conditions 
as  the  Court  shall  think  fit.  7.  Wliere  a  creditor,  whose  name  is  entered  on  the  list 
of  creditors,  and  whose  debt  or  claim  is  not  discharged  or  determined,  does  not 
consent  to  the  proposed  reduction,  the  Court  may  dispense  with  such  consent  on 
the  company  securing  the  payment  of  the  debt  or  claim  of  such  creditor,  by  setting 
apart  and  appropriating  in  such  manner  as  the  Court  may  direct  a  sum  of  such 
amount  as  is  hereinafter  mentioned,  that  is  to  say :  a)  If  the  fuU  amount  of  the  debt 
or  claim  of  the  creditor  is  admitted  by  the  company,  or  though  not  admitted  is  such 
as  the  company  is  wilhng  to  set  apart  and  appropriate,  then  the  full  amount  of  the 
debt  or  claim  shall  be  set  apart  and  appropriated ;  b)  If  the  full  amount  of  the 
debt  or  claim  of  the  creditor  is  not  admitted  by  the  company,  and  is  not  such  aa 
the  company  is  willing  to  set  apart  and  appropriate,  or  if  the  amount  is  contingent, 
or  not  ascertained,  then  the  Court  may  enquire  into  and  adjudicate  upon  the  vali- 
dity of  such  debt  or  claim,  and  the  amount  for  which  the  company  may  be  liable  in 
respect  thereof,  in  the  same  manner  as  if  the  company  were  being  wound  up  under 
order  of  the  Court,  and  the  amount  fixed  by  the  Court  on  such  inquiry  and  adjudi- 
cation shall  be  set  apart  and  appropriated. 
Imp.  §  47—50. 

Order  apd  minute  to  be  registered.  74.  The  Registrar,  upon  the  production  to 
him  of  an  order  of  the  Court  confirming  the  reduction  of  the  capital  of  a  company 
and  the  delivery  to  him  of  a  copy  of  the  order,  and  of  a  minute  (approved  by  the 
Court),  showing  with  respect  to  the  capital  of  the  company  as  altered  by  the  order, 
the  amount  of  such  capital,  the  number  of  shares  in  which  it  is  to  be  divided,  the 
amount  of  each  share,  and  the  amount,  if  any,  at  the  date  of  the  registration  of 
the  minute  proposed  to  be  deemed  to  have  been  paid  up  on  each  share,  shall  register 
the  order  and  minute;  and,  on  the  registration,  the  special  resolution  confirmed 
by  the  order  so  registered  shall  take  effect.  Notice  of  such  registration  shall  be 
published  in  such  manner  as  the  Court  may  direct.  The  Registrar  shall  certify 
under  his  hand  and  seal  the  registration  of  the  order  and  minute,  and  his  certificate 
shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Ordinance  with  respect 
to  the  reduction  of  capital  have  been  complied  with,  and  that  the  capital  of  the 
company  is  such  as  is  stated  in  the  minute. 

Imp.  §  51. 

Minute  to  form  part  of  memorandum.  75.  1.  The  minute,  when  registered, 
shall  be  deemed  to  be  substituted  for  the  corresponding  part  of  the  memorandum 
of  the  company,  and  shall  be  of  the  same  vaUdity,  and  subject  to  the  same  alterations 
as  if  it  had  been  originally  contained  in  the  memorandum,  and,  subject  as  in  this 
Ordinance  mentioned,  no  member  of  the  company,  whether  past  or  present,  shall 
be  Uable,  in  respect  of  any  share,  to  any  call  or  contribution  exceeding  in  amount 
the  difference,  if  any,  between  the  amount  which  has  been  paid  on  such  share  and 
the  amount  of  the  share  as  fixed  by  the  minute.  2.  A  copy  of  such  registered  minute 
shall  be  embodied  in  every  copy  of  the  memorandum  issued  after  the  registration 
of  the  minute,  and  if  any  company  shall  make  default  in  complying  with  the  pro- 
visions of  this  subsection,  it  shall  be  liable  to  a  penalty  not  exceeding  one  pound 
for  each  copy  of  the  memorandum  in  respect  of  which  such  default  is  made,  and  every 
director,  manager,  or  secretary  of  the  company  who  shall  knowingly  and  wilfully 
authorize  or  permit  such  default  shall  be  liable  to  a  like  penalty. 

Imp.   §  52. 

Saving  of  rights  of  creditors  who  are  ignorant  of  proceedings.    76.    1.  If  any 

creditor  who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction 
of  the  capital  of  a  company  is,  in  consequence  of  his  ignorance  of  the  proceedings 
taken  with  a  view  of  such  reduction,  or  of  their  nature  and  effect  with  respect  to 
his  claim,  not  entered  on  the  hst  of  creditors,  and  after  such  reduction  the  company 
is  unable,  within  the  meaning  of  section  84  of  this  Ordinance,  to  pay  to  the  creditor 
the  amount  of  such  debt  or  claim,  every  person  who  was  a  member  of  the  company 
at  the  date  of  the  registration  of  the  order  and  minute  relating  to  the  reduction 
of  the  capital  of  the  company  shall  be  liable  to  contribute  for  the  payment  of  such 
debt  or  claim  an  amount  not  exceeding  the  amount  which  he  would  have  been  liable 
to  contribute  if  the  company  had  commenced  to  be  wound  up  on  the  day  prior  to 
such  registration.  2.  On  the  company  being  wound  up,  either  under  order  of  the 
Court,  or  voluntarily,  the  Court,  on  the  application  of  such  creditor,  and  on  proof 
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that  he  was  ignorant  of  the  proceedings  taken  with  a  view  to  the  reduction,  or  of 
their  nature  and  effect  with  respect  to  his  claim,  may  settle  a  list  of  such  contnbu- 
tories  accordingly,  and  the  Uquidator  may  make  and  recover  calls  and  the  Court 
may  make  and  enforce  orders  on  the  contributories  settled  on  such  list  in  the  same 
manner  in  all  respects  as  if  they  were  ordinary  contributories  in  a  winding-up;  but 
the  provisions  fo  this  section  shall  not  affect  the  rights  of  the  contributories  of  the 
company  among  themselves. 

Imp.   §  53. 

Penalty  on  concealment  of  name  of  creditor.  77,  If  any  director,  manager, 
secretary,  or  officer  of  the  company  wilfully  conceals  the  name  of  any  creditor  of 
the  company,  who  is  entitled  to  object  to  the  ;f)roposed  reduction,  or  wiUuUy  mis- 
represents the  nature  or  amount  of  the  debt  or  claim  of  any  creditor  of  the  company, 
or  aids  or  abets  in,  or  is  privy  to,  any  such  concealment  or  misrepresentation  as 
aforesaid,  every  such  director,  manager,  secretary,  or  officer  shall  be  guilty  of  a 
misdemeanour . 

Imp.  §  54. 

Power  for  company  to  change  its  name. 

Power  for  company  to  change  its  name.  78.  1.  Any  company  may,  by  special 
resolution  and  with  the  approval  of  the  Registrar  (certified  by  him  in  writing  under 
his  hand  and  to  be  registered  by  him),  change  its  name,  and,  upon  such  change 
being  made,  the  Registrar  shall  enter  the  new  name  on  the  register  in  place  of  the 
former  name,  and  shall  issue  a  certificate  under  his  hand  and  seal  of  the  alteration  of 
name.  2.  No  such  alteration  of  name  shall  affect  any  rights  or  obUgations  of  the 
company,  or  render  defective  any  legal  proceedings  instituted  or  to  be  instituted 
by  or  against  the  company,  and  any  legal  proceedings  may  be  continued  or  com- 
menced against  the  company  by  its  new  name  that  might  have  been  continued  or 
commenced  against  the  company  by  its  former  name.  3.  Any  alteration  so  made 
shall  be  advertised  by  the  Registrar  in  the  Gazette,  and  in  one  newspaper  published 
in  the  Colony  and  circulating  in  the  district  in  which  the  registered  office  of  the 
company  is  situated.  4.  A  certificate  or  an  advertisement  in  the  Gazette  under  this 
section  shall  be  conclusive  evidence  of  the  alteration  to  which  it  relates. 

Imp.  §  8.    Cp.  §  23  A,  supra. 

Transfer  of  shares. 

Transfer  may  he  registered  at  request  of  transferor.  79,  A  company  shall,  on 
the  appHcation  of  the  transferor  of  any  share  or  interest  in  the  company,  enter  in 
its  register  of  members  the  name  of  the  transferee  of  such  share  or  interest,  in  the 
same  manner  and  subject  to  the  same  conditions  as  if  the  application  for  such 
entry  were  made  by  the  transferee. 

Imp.  §  28. 

Alteration  of  forms. 

Governor  may  alter  certain  forms  in  Schedules.  80.  1.  The  forms  set  forth  in 
the  Schedules  hereto,  or  forms  as  near  thereto  as  circumstances  admit,  shall  be 
used  in  all  matters  to  which  such  forms  refer.  2.  The  Governor  may  from  time 
to  time  make  such  alterations  in  the  tables  and  forms  contained  in  the  Schedules 
hereto,  so  that  he  does  not  increase  the  amount  of  fees  payable  to  the  Registrar 
in  the  second  and  third  Schedules  mentioned,  as  he  deems  requisite.  3.  Any  such 
table  or  form,  when  altered,  shall  be  pubhshed  in  the  Gazette,  and  upon  such  publi- 
cation, being  made  such  table  or  form  shall  have  the  same  force  as  if  it  were  included 
in  the  Schedules  to  this  Ordinance,  but  not  alteration  made  by  the  Governor  in  the 
Table  marked  A  contained  in  the  first  Schedule  shall  affect  any  company  registered 
prior  to  the  date  of  such  alteration,  or  shall  repeal,  as  respects  such  company,  any 
portion  of  such  Table. 

Imp.  §  118. 

Part  VI.     The  Winding-up  of  Companies.     Preliminary. 

Nature  of  liability  of  contributory.  81.  The  habihty  of  any  person  to  contribute 
to  the  assets  of  a  company  in  the  event  of  the  same  being  wound  up,  shall  be  deemed 
to  create  a  debt  of  the  nature  of  a  specialty  accruing  due  from  such  person  at  the  time 
when  his  hability  commenced,  but  payable  at  the  time  or  respective  times  when 
calls  are  made  as  hereinafter  mentioned  for  enforcing  such  Uabihtv. 

Imp.   §  125. 
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Contributories  in  case  of  death.  82.  If  any  contributory  dies  either  before  or 
after  he  has  been  placed  on  the  list  of  contributories  hereinafter  mentioned,  his 
personal  representatives,  heirs,  and  devisees  shall  be  hable  in  a  due  course  of  ad- 
ministration to  contribute  to  the  assets  of  the  company  in  discharge  of  the  liabihty 
of  such  deceased  contributory,  and  such  personl  arepresentatives,  heirs,  and  devisees 
shall  be  deemed  to  be  contributories  accordingly. 

Imp.   §  125. 

Winding-up  by  Court. 
Circumstances  under  which  company  may  be  wound  up  by  Court.  83.  A  com- 
pany may  be  woimd  up  by  the  Court  under  the  following  circumstances,  that 
is  to  say :  a)  When  the  company  has  passed  a  special  resolution  requiring  the  com- 
pany to  be  wound  up  by  the  Court;  b)  When  the  company  does  not  commence 
its  business  within  a  year  from  its  incorporation,  or  suspends  its  business  for 
the  space  of  a  whole  year;  c)  When  the  members  are  reduced  in  number  to 
less  than  seven;  d)  When  the  company  is  unable  to  pay  its  debts;  e)  When  the 
Court  is  of  opinion  that  it  is  just  and  equitable  that  the  company  should  be 
wound  up. 

Imp.  §  129. 

Company  when  deemed  unable  to  pay  its  debts.  84.  A  company  shall  be  deemed 
to  be  unable  to  pay  its  debts:  a)  When  a  creditor,  by  assignment  or  otherwise, 
to  whom  the  company  is  indebted,  at  law  or  in  equity,  in  a  sum  exceeding 
fifty  pounds  then  due,  has  served  on  the  company,  by  leaving  the  same  at  its 
registered  office,  a  demand  under  his  hand  requiring  the  company  to  pay  the 
sum  so  due,  and  the  company  has  for  the  space  of  one  month  succeeding  the 
service  of  such  demand  neglected  to  pay  such  sum,  or  to  secure  or  compound 
for  the  same  to  the  reasonable  satisfaction  of  the  creditor;  b)  When  execution  or 
other  process  issued  on  a  judgment,  decree,  or  order  obtained  in  any  Divisional  or 
District  Commissioner's  Court  in  favour  of  any  creditor,  at  law  or  in  equity,  in  any 
proceeding  instituted  by  such  creditor  against  the  company,  is  returned  unsatisfied 
in  whole  or  in  part  c)  When  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
company  is  unable  to  pay  its  debts. 

Imp.  §  130. 

Application  for  winding-up  to  be  made  by  petition.  85.  1.  An  apphcation  to  the 
Court  for  the  winding-up  of  a  company  shall  be  by  petition  presented  either  by  the 
company,  or  by  any  one  or  more  creditor  or  creditors,  shareholder  or  shareholders, 
contributory  or  contributories,  or  by  all  or  any  of  such  parties,  together  or  separately ; 
but  no  contributory  of  a  company  shall  be  capable  of  presenting  a  petition  for 
winding  up  such  company  unless  the  members  thereof  are  reduced  to  less  than 
seven,  or  unless  the  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them, 
either  were  originally  allotted  to  him,  or  have  been  held  by  him  and  registered  in 
his  name  for  a  period  of  at  least  six  months  during  the  eighteen  months  previous 
to  the  commencement  of  the  winding-up,  or  have  devolved  upon  him  through  the 
death  of  a  former  holder.  2.  Every  order  which  may  be  made  on  any  such  petition 
shall  operate  in  favour  of  all  the  creditors  and  all  the  shareholders  and  contributories 
of  the  company  in  the  same  manner  as  if  it  had  been  made  upon  the  joint  petition 
of  a  creditor  and  a  shareholder  or  contributory. 

Imp.  §  137. 

Commencement  of  winding-up  by  Court.  86.  A  winding-up  of  a  company 
by  the  Court  shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the 
petition  for  the  winding-up. 

Imp.  §  139. 

Court  may  grant  injunction.  87.  The  Court  may,  at  any  time  after  the  presen- 
tation of  a  petition  for  winding  up  a  company,  and  before  making  an  order  for  wind- 
ing up  the  company  upon  apphcation  of  the  company,  or  of  any  creditor,  shareholder, 
or  contributory  of  the  company,  restrain  further  proceedings  in  any  action,  suit, 
or  proceeding  against  the  company,  upon  such  terms  as  the  Court  thinks  fit,  and 
may  also  at  any  time  after  the  presentation  of  such  petition,  and  before  the  first 
appointment  of  liquidators,  appoint  provisionally  an  official  liquidator  of  the  estate 
and  effects  of  the  company. 

Imp.  §  140. 

Power  of  Court  on  hearing  petition.  88,  Upon  hearing  the  petition  the  Court 
may  dismiss  the  same  with  or  without  costs,  may  adjourn  the  hearing  conditionally 
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or  unconditionally,  and  may  make  any  interim  order,  or  any  other  order  that  it 
deems  just. 

Imp.  §  141. 

Stay  of  action,  etc.,  after  winding-up  order.  89.  When  an  order  has  been  made 
for  winding  up  a  company,  no  suit,  action,  or  other  proceeding  shall  be  proceeded 
with  or  commenced  against  the  company,  except  with  the  leave  of  the  Court,  and 
subject  to  such  terms  as  the  Court  may  impose. 

Imp.  §  142. 

Copy  of  order  to  be  forwarded  to  Registrar.  90.  When  an  order  has  been  made 
for  winding  up  a  company,  a  copy  of  such  order  shall  forthwith  be  forwarded  by 
the  company  to  the  Registrar,  who  shall  make  a  minute  thereof  in  his  books  relating 
to  the  company. 

Imp.  §  143. 

Power  of  Court  to  stay  proceedings.  91.  The  Court  may,  at  any  time  after  an 
order  has  been  made  for  winding  up  a  company,  upon  the  application  by  motion 
of  any  creditor,  shareholder,  or  contributory  of  the  company,  and  upon  proof  to 
the  satisfaction  of  the  Court  that  all  proceedings  in  relation  to  such  winding-up 
ought  to  be  stayed,  make  an  order  staying  the  same,  either  altogether  or  for  a  limi- 
ted time,  on  such  terms  and  subiect  to  such  conditions  as  it  deems  fit. 

Imp.  §  144. 

Court  may  have  regard  to  wishes  of  creditors,  shareholders,  or  contributories. 

92.  The  Court  may,  as  to  all  matters  relating  to  the  winding-up  have  regard  to  the 
wishes  of  the  creditors,  shareholders,  or  contributories,  as  proved  to  it  by  any 
sufficient  evidence,  and  may,  if  it  thinks  expedient,  direct  meetings  of  the  creditors, 
shareholders,  or  contributories  to  be  summoned,  held,  and  conducted  in  such  manner 
as  the  Court  directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint 
a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court ;  in  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of 
the  debts  due  to  each  creditor,  and  in  the  case  of  shareholders  and  contributories 
to  the  number  of  votes  conferred  on  each  shareholder  or  contributory  by  the  re- 
gulations of  the  company. 
Imp.   §  145. 

Official  liquidators. 

Appointment  of  official  liquidator,  93.  1.  The  Court  may  appoint  such  person 
or  persons,  either  provisionally  or  otherwise,  as  it  thinks  fit,  to  the  office  of  official 
hquidator  or  official  liquidators.  2.  If  more  persons  than  one  are  appointed  official 
Hquidators,  the  Court  shall  declare  whether  any  act  hereby  required  or  authorized 
to  be  done  by  the  official  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such 
persons.  3.  The  Court  may  determine  whether  any  and  what  security  is  to  be  given 
by  any  official  liquidator  on  his  appointment.  4.  During  any  period  in  which  there 
shall  be  no  official  hquidator  all  the  property  of  the  company  shall  be  deemed  to 
be  in  the  custody  of  the  Court.  5.  Any  official  liquidator  may  resign  or  be  removed 
by  the  Court  on  due  cause  shown,  and  any  vacancy  in  the  office  of  an  official  liqui- 
dator appointed  by  the  Court  shall  be  filled  by  the  Court.  6.  There  shall  be  paid 
to  the  official  hquidator  such  remuneration,  by  way  of  percentage  or  otherwise,  as  the 
Court  may  direct,  and  if  more  hquidators  than  one  are  appointed  such  remuneration 
shall  be  distributed  amongst  them  in  such  proportions  as  the  Court  directs. 

Imp.  §§  149,  150. 

Style  and  duties  of  official  liquidator.  94.  The  official  liquidator  shall  be  de- 
scribed by  the  style  of  the  official  hquidator  of  the  particular  company  in  respect 
of  which  he  is  appointed,  and  not  by  his  individual  name,  and  shall  take  into  his 
custody,  or  under  his  control,  all  the  moveable  and  immoveable  property  to  which 
the  company  is  or  appears  to  be  entitled,  and  shall,  subject  to  the  control  of  the 
Court,  perform  such  duties  in  reference  to  the  winding-up  of  the  company  as  may 
be  necessary. 

Imp.   §  149. 

Power  of  official  liquidator.  95.  The  official  hquidator  shall  have  power: 
a)  To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceeding, 
civil  or  criminal,  in  the  name  and  on  behalf  of  the  company;  b)  To  carry  on  the 
business  of  the  company,  so  far  as  may  be  necessary  for  the  beneficial  winding  up 
of  the  same;  c)  To  sell  the  moveable  and  immoveable  property  of  the  company, 
together  or  in  parcels,  by  public  auction  or  private  contract,  with  power  to  transfer 
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the  whole  thereof  to  any  person  or  company;  d)  To  do  all  acts  and  to  execute,  in 
the  name  and  on  behaU  of  the  company,  all  deeds,  receipts,  and  other  documents, 
and  for  that  purpose  to  use,  when  necessary,  the  company's  seal;  e)  To  draw,  accept, 
make,  and  indorse  any  bill  of  exchange  or  promissory  note  in  the  name  and  on  behalf 
of  the  company,  also  to  raise  upon  the  security  of  the  assets  of  the  company  from 
time  to  time  any  requisite  sum  or  sums  of  money,  and  the  drawing,  accepting,  mak- 
ing, or  indorsing  of  every  such  bill  of  exchange  or  promissory  note  as  aforesaid  on 
behalf  of  the  company  shall  have  the  same  effect  with  respect  to  the  UabiUty  of 
such  company  as  if  such  bill  or  note  had  been  drawn,  accepted,  made,  or  indorsed 
by  or  on  behalf  of  such  company  in  the  course  of  carrying  on  the  business  thereof; 
f)  To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in  his  official  name  any  other  act  that  may  be 
necessary  for  obtaining  payment  of  any  moneys  due  from  a  contributory  or  from 
his  estate,  and  which  act  can  not  be  conveniently  done  in  the  name  of  the  company, 
and  in  all  cases  where  he  takes  out  letters  of  administration  or  otherwise  uses  his 
official  name  for  obtaining  payment  of  any  moneys  due  from  a  contributory,  such 
moneys  shall,  for  the  purpose  of  enabling  him  to  take  out  such  letters  or  recover 
such  moneys,  be  deemed  to  be  due  to  the  official  hquidator  himself;  g)  With  the 
sanction  of  the  Court,  to  employ  a  solicitor  to  assist  him  in  the  performance  of  his 
duties.  The  sanction  aforesaid  must  be  obtained  before  the  employment,  except 
in  cases  of  urgency,  and  in  such  cases  it  must  be  shown  that  no  undue  delay  took 
place  in  obtaining  the  sanction;  h)  To  do  and  execute  all  such  other  things  as 
may  be  necessary  for  winding  up  the  affairs  of  the  company  and  distributing 
its  assets. 

Imp.  §  151. 

Discretion  of  official  liquidator.  96.  The  Court  may  provide  by  any  order  that 
the  official  liquidator  may  exercise  any  of  the  above  powers  without  the  sanction 
or  intervention  of  the  Court,  and  where  an  official  liquidator  is  provisionally  appointed 
may  limit  and  restrict  his  powers  by  the  order  appointing  him. 

Imp.  §  151. 

Ordinary  powers  of  Court. 

Collection  and  application  of  assets.  97.  As  soon  as  may  be  after  making  an  order 
for  winding  up  the  company,  the  Court  shall  settle  a  Ust  of  contributories,  with 
power  to  rectify  the  register  of  members  in  all  cases  where  such  rectification  is 
required  in  pursuance  of  this  Ordinance,  and  shall  cause  the  assets  of  the  company 
to  be  collected,  and  applied  in  discharge  of  its  liabiUties. 

Imp.   §  163. 

Provision  as  to  representative  contributories,  98,  In  settling  the  hst  of  contri- 
butories the  Court  shall  distinguish  between  persons  who  are  contributories  in  their 
own  right  and  persons  who  are  contributories  as  being  representatives  of  or  being 
hable  to  the  debts  of  others.  It  shall  not  be  necessary  where  the  personal  represen- 
tative of  any  deceased  contributory  is  placed  on  the  list,  to  add  the  heirs  or  devisees 
of  such  contributory,  but  such  heirs  or  devisees  may  be  added  as  and  when  the 
Court  thinks  fit. 

Imp.  §  163. 

Power  of  Court  to  require  delivery  of  property,  99,  The  Court  may  at  any 
time  after  making  an  order  for  winding  up  a  company,  order  any  contributory  for 
the  time  being  settled  on  the  list  of  contributories,  or  any  trustee,  receiver,  banker, 
agent,  director,  or  other  officer  of  the  company,  to  pay,  deliver,  convey,  surrender, 
or  transfer,  forthwith  or  within  such  time  as  the  Court  directs,  to  or  into  the  hands 
of  the  official  liquidator,  any  sum  or  balance,  books,  papers,  estates,  or  effects  which 
happen  to  be  in  his  hands  for  the  time  being,  and  to  which  the  company  is  prima 
facie  entitled. 

Imp.   §  164. 

Power  of  Court  to  order  payment  of  debts  by  contributory.  100.  1.  The  Court 
may,  at  any  time  after  making  an  order  for  winding  up  the  company,  make  an  order 
on  any  contributory  for  the  time  being  settled  on  the  list  of  contributories,  directing 
payment  to  be  made,  in  manner  in  the  said  order  mentioned  of  any  moneys  due 
from  him  or  from  the  estate  of  the  person  whom  he  represents  to  the  company, 
exclusive  of  any  moneys  which  he  or  the  estate  of  the  person  whom  he  represents 
may  be  liable  to  contribute,  by  virtue  of  any  calls  made  or  to  be  made  by  the 
Court  in  pursuance  of  this  Part  of  this  Ordinance.    2.  The  Court  may,  in  making 
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such  order,  when,  the  company  is  not  Hmited,  allow  to  such  contributory  by  way 
of  set-off  any  moneys  due  to  him  or  the  estate  which  he  represents  from  the  com- 
pany on  any  independent  dealing  or  contract  with  the  company,  but  not  any 
moneys  due  to  him  as  a  member  of  the  company  in  respect  of  any  dividend 
or  profit :  Provided  that  when  all  the  creditors  of  any  company,  whether  hmited 
or  unlimited,  are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any 
contributory  from  the  company  may  be  allowed  to  him  by  way  of  set-off  against 
any  subsequent  call  or  calls. 

Imp.   §  165. 

Power  of  Court  to  make  calls,  101.  The  Court  may,  at  any  time  after  making 
an  order  for  winding  up  a  company,  and  either  before  or  after  it  has  ascertained 
the  sufficiency  of  the  assets  of  the  company,  make  calls  on  and  order  payment 
thereof  by  all  or  any  of  the  contributories  for  the  time  being  settled  on  the  hst  of 
contributories,  to  the  extent  of  their  liability,  for  pajrment  of  aU  or  any  sums  it 
deems  necessary  to  satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  and  it  may,  in  making  a  call,  take  into  con- 
sideration the  probability  that  some  of  the  contributories  upon  whom  the  same 
is  made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the  same. 

Imp.   §  166. 

Power  of  Court  to  order  payment  into  bank.  102.  The  Court  may  order  any 
contributory,  purchaser,  or  other  person  from  whom  money  is  due  to  the  company 
to  pay  the  same  into  any  bank  in  the  Colony,  to  the  account  of  the  official  liqui- 
dator instead  of  to  the  official  Hquidator,  and  such  order  may  be  enforced  in  the 
same  manner  as  if  it  had  directed  payment  to  the  official  hquidator. 

Imp.  §  167. 

Regulation  of  account  with  Court.  103.  All  moneys,  bills,  notes,  and  other 
securities  paid  and  dehvered  into  any  bank  in  the  Colony  in  the  event  of  a  company 
being  wound  up  by  the  Court,  shall  be  subject  to  such  order  and  regulation  for  the 
keeping  of  the  account  of  such  moneys  and  other  effects,  and  for  the  payment  and 
delivery  in,  or  investment  and  payment  and  delivery  out  of  the  same  as  the  Court 
may  direct. 

Imp.  §  167. 

Provision  in  case  of  representative  contributory  not  paying  moneys  ordered. 
104.  If  any  person  made  a  contributory  as  personal  representative  of  a  deceased 
contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  by  him,  proceed- 
ings may  be  taken  for  administering  the  personal  and  real  estates  of  such  deceased 
contributory,  or  either  of  such  estates,  and  of  compelling  payment  thereout  of  the 
moneys  due. 

Order  conclusive  evidence.  105.  Any  order  made  by  the  Court  in  pursuance 
of  this  Ordinance  upon  any  contributory  shall,  subject  to  the  provisions  herein  con- 
tained for  appealing  against  such  order,  be  conclusive  evidence  that  the  moneys, 
if  any,  thereby  appearing  to  be  due  or  ordered  to  be  paid,  are  due,  and  all  other 
pertinent  matters  stated  in  such  order  are  to  be  taken  to  be  truly  stated  against 
all  persons,  and  in  all  proceedings  whatsoever,  with  the  exception  of  proceedings 
taken  against  the  real  estate  of  any  deceased  contributory,  in  which  case  such  order 
shall  only  be  prima  facie  evidence  for  the  purpose  of  charging  his  real  estate,  unless  his 
heirs  or  devisees  were  on  the  list  of  contributories  at  the  time  of  the  order  being  made. 

Imp.  §  168. 

Court  may  exclude  creditors  not  proving  within  certain  time.  106.  The  Court 
may  fix  a  certain  day  or  certain  days  on  or  within  which  creditors  of  the  company 
are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the  benefit  of  any  distri- 
bution made  before  such  debts  are  proved. 

Imp.   §  169. 

Court  to  adjust  rights  of  contributories.  107.  The  Court  shall  adjust  the  rights 
of  the  contributories  amongst  themselves,  and  distribute  any  surplus  that  may 
remain  amongst  the  parties  entitled  thereto. 

Imp.  §  170. 

Court  to  order  costs.  108.  The  Court  may,  in  the  event  of  the  assets  being 
insufficient  to  satisfy  the  liabihties,  make  an  order  as  to  the  payment  out  of  the 
estate  of  the  company  of  the  costs,  charges,  and  expenses  incurred  in  winding  up 
any  company  in  such  order  of  priority  as  the  Court  thinks  just. 

Imp.  §  171. 
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Dissolution  of  company.  109.  When  the  affairs  of  the  company  have  been 
completely  wound  up,  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved  accordingly. 

Registrar  to  make  minute  of  dissolution  of  company.  110.  Any  order  so  made 
shall  be  reported  by  the  official  liquidator  to  the  Registrar,  who  shall  make  a  minute 
accordingly  in  his  books  of  the  dissolution  of  such  company. 

Imp.  §  172. 

Penalty  on  not  reporting  dissolution  of  company.  111.  If  the  official  liquidator 
makes  default  in  reporting  to  the  Registrar,  in  the  case  of  a  company  being  wound 
up  by  the  Court,  the  order  that  the  company  be  dissolved,  he  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds  for  everv  day  during  which  he  is  so  in  default. 

Imp.  §  172. 

Extraordinary  powers  of  Court. 

Power  of  Court  to  summon  persons  before  it  suspected  of  having  property  of 
company.  112.  The  Court  may,  after  it  has  made  an  order  for  winding  up  a  company, 
summon  before  it  any  officer  of  the  company  or  person  known  or  suspected  to  have  in 
his  possession  any  of  the  estate  or  effects  of  the  company,  or  supposed  to  be  in- 
debted to  the  company,  or  any  person  whom  the  Court  may  deem  capable  of  giv- 
ing information  concerning  the  trade,  deaUngs,  estate,  or  effects  of  the  company, 
and  the  Court  may  require  any  such  officer  or  person  to  produce  any  books, 
papers,  deeds,  writings,  or  other  documents  in  his  custody  or  power  relating  to 
the  company;  and  if  any  person  so  summoned,  after  being  tendered  a  reasonable 
sum  for  his  expenses,  refuses  to  come  before  the  Court  at  the  time  appointed, 
having  no  lawful  impediment  (made  known  to  the  Court  at  the  time  of  its  sitting, 
and  allowed  by  it),  the  Court  may  cause  such  person  to  be  apprehended,  and 
brought  before  the  Court  for  examination;  nevertheless,  in  cases  where  any  per- 
son claims  any  lien  on  papers,  deeds,  or  writings,  or  documents  produced  by  him, 
such  production  shall  be  without  prejudice  to  such  hen,  and  the  Court  shall  have 
jurisdiction  in  the  winding-up  to  determine  all  questions  relating  to  such  lien. 

Imp.  §  174. 

Examination  of  parties  by  Court.  113.  The  Court  may  examine  upon  oath, 
either  by  word  of  mouth  or  upon  written  interrogatories,  any  person  appearing  or 
brought  before  it  in  manner  aforesaid  concerning  the  affairs,  deaUngs,  estate,  or 
effects  of  the  company,  and  may  reduce  into  writing  the  answers  of  every  such 
person,  and  require  him  to  subscribe  the  same. 

Imp.  §  174. 

Power  to  arrest  contributory  about  to  abscond,  or  to  remove  or  conceal  any  of 
his  property,  114,  The  Court  may,  at  any  time  before  or  after  it  has  made  an  order 
for  winding  up  a  company,  upon  proof  being  given  that  there  is  probable  cause 
for  beheving  that  any  contributory  to  such  company  is  about  to  quit  the  Colony, 
or  otherwise  abscond,  or  to  remove  or  conceal  any  of  his  goods  or  chattels,  for  the 
purpose  of  evading  payment  of  calls,  or  for  avoiding  examination  in  respect  of  the 
affairs  of  the  company,  cause  such  contributory  to  be  arrested,  and  his  books,  papers, 
moneys,  securities  for  moneys,  goods,  and  chattels  to  be  seized,  and  him  and  them 
to  be  safely  kept  until  such  time  as  the  Court  may  order. 

Imp.  §  176. 

Powers  of  Court  cumulative.  115.  Any  powers  by  this  Ordinance  conferred  on 
the  Court  shall  be  deemed  to  be  in  addition  to  and  not  in  restriction  of  any  other 
powers  subsisting,  either  at  law  or  in  equity,  of  instituting  proceedings  against 
any  contributory,  or  the  estate  of  any  contributory,  or  against  any  debtor  of  the 
company  for  the  recovery  of  any  call  or  other  sums  due  from  such  contributory 
or  debtor,  or  his  estate,  and  such  proceedings  may  be  instituted  accordingly. 

Imp.  §  177. 

Enforcement  of  and  appeal  from  orders. 

Power  to  enforce  orders.  116.  All  orders  made  by  the  Court  under  this  Ordinance 
may  be  enforced  in  the  same  manner  in  which  orders  made  in  any  suit  pending  therein 
may  be  enforced. 

Imp.  §  178. 

Appeals  from  orders.    117.   Reviews  of  and  appeals  from  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding-up  of  a  company  by  the  Court,  may 
be  had  in  the  same  manner  as,  and  subject  to  the  same  conditions  in  and  subject  to 
B  15 
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which,  reviews  and  appeals  may  be  had  from  any  order  or  decision  of  the  Court 
in  cases  within  its  ordinary  jurisdiction. 

Imp.  §  181. 

Voluntary  mnding-wp  of  company. 

Circumstances  under  which  company  may  be  wound  up  voluntarily.  118.  A  com- 
pany may  be  wound  up  voluntarily:  a)  When  the  period,  if  any,  fixed  for  the 
duration  of  the  company  by  the  articles  expires,  or  when  the  event,  if  any,  occurs 
upon  the  occurrence  of  which  it  is  provided  by  the  articles  that  the  company  is 
to  be  dissolved,  and  the  company  in  general  meeting  has  passed  a  resolution  re- 
quiring the  company  to  be  wound  up  voluntarily;  b)  When  the  company  has  passed 
a  special  resolution  requiring  the  company  to  be  wound  up  voluntarily. 

Commencement  of  voluntary  winding-up.  119.  A  voluntary  winding-up  shall 
be  deemed  to  commence  at  the  time  of  the  passing  of  the  resolution  authorizing  such 
winding-up. 

Imp.  §  183. 

Effect  of  voluntary  winding-up  on  status  of  company.  120.  Whenever  a  com- 
pany is  wound  up  voluntarily,  the  company  shall,  from  the  date  of  the  commence- 
ment of  such  winding-up,  cease  to  carry  on  its  business,  except  in  so  far  as  may 
be  required  for  the  beneficial  winding-up  thereof,  and  all  transfers  of  shares,  except 
transfers  made  to  or  with  the  sanction  of  the  liquidator,  or  alteration  in  the  status 
of  the  members,  of  the  company  taking  place  after  the  commencement  of  such 
winding-up,  shall  be  void,  but  its  corporate  state  and  aU  its  corporate  powers  shall, 
notwithstanding  it  is  otherwise  provided  by  its  articles,  continue  until  the  affairs 
of  the  company  are  wound  up. 

Imp.  §  184. 

Notice  of  resolution  to  wind  up  voluntarily.  121.  1.  Notice  of  any  special  re- 
solution passed  for  winding  up  a  company  voluntarily  shall  forthwith  be  given  by 
advertisement  in  the  Gazette,  and  a  copy  of  such  resolution  shall  forthwith  be  for- 
warded by  the  company  to  the  Registrar,  who  shall  make  a  minute  thereof  in  his 
books  relating  to  the  company.  2.  For  the  insertion  of  any  advertisement  in  the 
Gazette  a  fee  of  five  shillings  shall  be  paid  to  the  Colonial  Secretary.  3.  Any  company 
making  default  in  giving  such  notice  by  advertisement,  or  forwarding  the  copy 
of  such  resolution  to  the  Registrar  as  aforesaid,  shall  be  liable  to  a  penalty  not 
exceeding  five  pounds  for  every  day  in  which  it  is  in  default,  and  every  director, 
manager,  or  secretary  who  knowingly  and  wilfully  authorizes  or  permits  such  de- 
fault, shall  be  Uable  to  a  like  penalty. 

Imp.  §  185. 

Consequences  of  voluntary  winding-up.  122.  The  following  consequences  shall 
ensue  upon  the  voluntary  winding-up  of  a  company:  a)  The  property  of  the  com- 
pany shall,  subject  to  the  payment  of  the  preferential  debts  specified  in  section  136, 
be  apphed  in  satisfaction  of  its  HabiUties,  pari  passu,  and  subject  thereto,  shall, 
unless  it  be  otherwise  provided  by  the  regulations  of  the  company,  be  distributed 
amongst  the  members  according  to  their  rights  and  interests  in  the  company; 
b)  A  hquidator  or  Uquidators  shall  be  appointed  for  the  purpose  of  winding  up  the 
affairs  of  the  company  and  distributing  the  property;  c)  The  company,  in  general 
meeting,  shall  appoint  such  person  or  persons  as  it  thinks  fit  to  be  hquidator  or 
liquidators;  and  may  fix  the  remuneration  to  be  paid  to  him  or  them;  d)  If  one 
person  only  is  appointed,  all  the  provisions  herein  contained  in  reference  to  several 
liquidators  shall  apply  to  him;  e)  Upon  the  appointment  of  liquidators  all  the  power 
of  the  directors  shall  cease,  except  in  so  far  as  the  company  in  general  meeting, 
or  the  Uquidators,  may  sanction  the  continuance  of  such  powers;  f)  When  several 
liquidators  are  appointed,  every  power  hereby  given  may  be  exercised  by  such  one 
or  more  of  them,  as  may  be  determined  at  the  time  of  their  appointment,  or  in 
default  of  such  determination  by  any  number  not  less  than  two ;  g)  The  Uquidators 
may,  without  the  sanction  of  the  Court,  exercise  all  powers  by  this  Ordinance  given 
to  the  official  hquidator;  h)  The  Uquidators  may  exercise  the  powers  hereinbefore 
given  to  the  Court  of  settling  the  Ust  of  contributories  of  the  company,  and  any 
Est  so  settled  shall  be  prima  facie  evidence  of  the  Uability  of  the  persons  named 
therein  to  be  contributories;  i)  The  Uquidators  may,  after  the  passing  of  the  re- 
solution for  winding  up  the  company,  and  before  they  have  ascertained  the 
sufficiency  of  the  assets  of  the  company,  call  on  all  or  any  of  the  contributories  for 
the  time  being  settled  on  the  Ust  of  contributories  to  the  extent  of  their  UabUity 
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to  pay  all  or  any  sums  they  deem  necessary  to  satisfy  the  debts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  it  up, 
and  for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves; 
and  the  liquidators  may,  in  making  a  call,  take  into  consideration\the  probabiUty 
that  some  of  the  contributories  upon  whom  the  same  is  made  may'partly  or  wholly 
fail  to  pay  their  respective  portions  of  the  same;  j)  The  liquidators  shall  pay  the 
debts  of  the  company,  and  adjust  the  rights  of  the  contributories  amongst  them- 
selves. 

Imp.  §  186. 

Power  of  company  to  delegate  authority  to  appoint  liquidators.  123.  A  company 
about  to  be  wound  up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily, 
may,  by  special  resolution,  delegate  to  its  creditors,  or  to  any  committee  of  its  cre- 
ditors, the  power  of  appointing  liquidators  or  any  of  them,  and  supplying  any  va- 
cancies in  the  appointment  of  liquidators;  or  may  by  a  Uke  resolution  enter  into 
any  arrangement  with  respect  to  the  powers  to  be  exercised  by  the  liquidators, 
and  the  manner  in  which  they  are  to  be  exercised;  and  any  act  done  by  the  creditors, 
in  pursuance  of  such  delegated  power,  shall  have  the  same  effect  as  if  it  had  been 
done  by  the  company. 

Imp.  §  190. 

Arrangement  when  binding  on  creditors.  124,  Any  arrangement  entered  into 
between  a  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of  being 
wound  up  voluntarily,  and  its  creditors,  shall  be  binding  on  the  company  if  sanc- 
tioned by  special  resolution,  and  on  the  creditors  if  acceded  to  by  three-fourths  in 
number  and  value  of  the  creditors,  subject  to  such  right  of  appeal  as  is  hereinafter 
mentioned. 

Imp.  §  191. 

Power  of  creditor,  member,  or  contributory  to  appeal.  125.  Any  creditor,  con- 
tributory, or  member  of  a  company  that  has,  in  manner  aforesaid,  entered  into 
any  arrangement  with  its  creditors  may,  within  three  weeks  from  the  date  of  the 
completion  of  such  arrangement,  appeal  to  the  Court  against  such  arrangement, 
and  the  Court  may  thereupon,  as  it  thinks  just,  amend,  vary,  or  confirm  the  same. 

Imp.  §  191. 

Power  for  liquidators,  members,  creditors,  etc.,  to  apply  to  Court.  126.  Where 
a  company  is  being  wound  up  voluntarily,  the  liquidator  or  any  contributory, 
member,  or  creditor  of  the  company  may  apply  to  the  Coxu't  to  determine  any 
question  arising  in  the  matter  of  such  winding-up,  or  to  exercise,  in  respect  of  the 
enforcing  of  calls,  or  any  other  matter,  all  or  any  of  the  powers  which  the  Court 
might  exercise  if  the  company  were  being  wound  up  by  the  Court;  and  the  Court, 
if  satisfied  that  the  determination  of  such  question,  or  the  required  exercise  of  power, 
wiU  be  just  and  beneficial,  may  accede  wholly  or  partially  to  such  application,  on 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make 
such  other  order  or  decree  on  such  application  as  the  Court  thinks  just. 

Imp.  §  193. 

Power  of  liquidators  to  call  general  meeting.  127.  Where  a  company  is  being 
wound  up  voluntarily,  the  hquidators  may,  from  time  to  time,  during  the  continu- 
ance of  such  winding-up,  summon  general  meetings  of  the  company  for  the  purpose 
of  obtaining  the  sanction  of  the  company  by  special  resolution,  or  for  any  other 
purposes  they  think  fit;  and  in  the  event  of  the  winding-up  continuing  for  more 
than  one  year,  the  hquidators  shall  summon  a  general  meeting  of  the  company  at 
the  end  of  the  first  year,  and  of  each  succeeding  year  from  the  commencement 
of  the  winding-up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay  before 
such  meeting  an  account  showing  their  acts  and  dealings,  and  the  manner  in  which 
the  winding-up  has  been  conducted  during  the  preceding  year. 

Imp.  §  194. 

Power  to  fill  up  vacancies  in  liquidators.  128.  If  any  vacancy  occurs  in  the 
office  of  hquidators  appointed  by  the  company,  by  death,  resignation,  or  other- 
wise, the  company  in  general  meeting  may,  subject  to  any  arrangement  it  may 
have  entered  into  with  its  creditors,  fill  up  such  vacancy,  and  a  general  meeting 
for  the  purpose  of  filling  up  such  vacancy  may  be  convened  by  the  continuing 
hquidators,  if  any,  or  by  any  contributory  or  shareholder  of  the  company,  and 
shall  be  deemed  to  have  been  duly  held  if  held  in  manner  prescribed  by  the  articles, 
or  in  such  other  manner  as  may,  on  application  by  the  continuing  liquidator,  if 

15* 
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any,  or  by  any  contributory  or  shareholder  of  the  company,  be  determined  by  the 

Court. 

Imp.  §  189. 

Power  of  Court  to  appoint  liquidators.  129.  If,  from  any  cause  whatever,  there 
is  no  liquidator  acting  in  the  case  of  a  voluntary  winding-up,  the  Court  may,  on 
the  appUcation  of  a  creditor,  contributory,  or  member  of  the  company,  appoint  a 
hquidator  or  liquidators.  The  Court  may  also,  on  due  cause  shown,  remove  any  liqui- 
dator and  appoint  another  liquidator  to  act  in  the  matter  of  a  voluntary  winding-up. 

Imp.  §  186. 

Liquidators  on  conclusion  of  winding-up  to  make  up  an  account.  130.  As  soon 
as  the  affairs  of  the  company  are  fuUy  wound  up,  the  hquidators  shall  make  up 
an  account  showing  the  manner  in  which  such  winding-up  has  been  conducted,  and 
the  property  of  the  company  disposed  of;  and  thereupon  they  shall  call  a  general 
meeting  of  the  company  for  the  purpose  of  having  the  account  laid  before  them, 
and  hearing  any  explanation  that  may  be  given  by  the  liquidators.  The  meeting 
shall  be  called  by  advertisement,  specifying  the  time,  place,  and  object  of  such 
meeting,  and  such  advertisement  shall  be  published,  one  month  at  least  previously 
to  the  meeting,  in  the  Gazette.  For  the  insertion  of  such  an  advertisement  a  fee 
of  five  shilhngs  shall  be  paid  to  the  Colonial  Secretary. 

Imp.  §  195. 

Liquidators  to  report  meeting  to  Registrar.  131.  The  liquidators  shall  make 
a  return  to  the  Registrar  of  such  meeting  having  been  held,  and  of  the  date  at  which 
the  same  was  held,  and  on  the  expiration  of  three  months  from  the  date  of  the 
registration  of  such  return  the  company  shall  be  deemed  to  be  dissolved.  If  the 
liquidators  make  default  in  making  such  return  to  the  Registrar,  they  shall  be  hable  to 
a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such  default  continues. 

Imp.   §  195. 

Costs  of  voluntary  liquidation.  132.  All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  company,  including  the  remuneration 
of  the  liquidators,  shall  be  paid  out  of  the  assets  of  the  company  in  priority  to  all 
other  claims. 

Imp.  §  196. 

Saving  of  rights  of  creditors.  133.  The  voluntary  winding-up  of  a  company 
shall  not  be  a  bar  to  the  right  of  any  creditor  of  such  company  to  have  the  same 
wound  up  by  the  Court,  if  the  Court  is  of  opinion  that  the  rights  of  such  creditor 
will  be  prejudiced  by  a  voluntary  winding-up. 

Imp.  §  197. 

Power  of  Court  to  adopt  proceedings  of  voluntary  winding-up.  134.  Where 
a  company  is  in  course  of  being  wound  up  voluntarily  and  proceedings  are  taken 
for  the  purpose  of  having  the  same  wound  up  by  the  Court,  the  Court  may,  if  it 
thinks  fit,  notwithstanding  that  it  makes  an  order  directing  the  company  to  be 
wound  up  by  the  Court,  provide  in  such  order  or  in  any  other  order  for  the  adoption 
of  all  or  any  of  the  proceedings  taken  in  the  course  of  the  voluntary  winding-up. 

Imp.     §  198. 

Supplemental  provisions. 

Dispositions  after  the  commencement  of  the  winding-up  avoided.  135.-  Where 
any  company  is  being  wound  up  by  the  Court,  all  dispositions  of  the  moveable  and 
immoveable  property  of  the  company,  and  every  transfer  of  shares,  or  alteration 
in  the  status  of  the  members  of  the  company  made  between  the  commencement 
of  the  winding-up  and  the  order  for  winding  up,  shall,  unless  the  Court  otherwise 
orders,  be  void. 

Imp.  §  205. 

Preferential  payments.  136.  1.  In  the  distribution  of  the  assets  of  any  com- 
pany being  wound  up,  there  shall  be  paid  in  priority  to  all  other  debts :  a)  All  rates 
and  taxes  due  from  the  company  under  The  Town  Councils  Ordinance,  1894,  or 
any  Ordinance  amending  the  same,  at  the  date  of  the  commencement  of  the  winding- 
up,  and  having  become  due  and  payable  within  one  year  next  before  that  date; 
b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to  the 
company  during  four  months  before  the  date  of  the  commencement  of  the  winding- 
up,  not  exceeding  fifty  pounds;  and  c)  All  wages  of  any  labourer  or  workman  not 
exceeding  twenty-five  pounds,  whether  payable  for  time  or  for  piece  work,  in  respect 
of  services  rendered  to  the  company  during  two  months  before  the  date  of  the 
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commencement  of  the  winding-up:  provided  that  where  any  labourer  has  entered 
into  a  written  contract  of  service  under  The  Master  and  Servant  Ordinance,  1893, 
for  the  payment  of  a  portion  of  his  wages  in  a  lump  sum  at  the  end  of  the  year  or 
other  period  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of  such  sum,  or 
a  part  thereof,  as  the  Court  may  decide  to  be  due  under  the  contract,  proportionate 
to  the  time  of  service  up  to  the  commencement  of  the  winding-up.  2.  The  above 
mentioned  debts  shall  rank  equally  between  themselves,  and  shall  be  paid  in  full, 
unless  the  assets  of  the  company  are  insufficient  to  meet  them,  in  which  case 
they  shall  abate  in  equal  proportions  between  themselves.  3.  Subject  to  the 
retention  of  such  sums  as  may  be  necessary  for  the  costs  of  the  winding-up  or 
otherwise,  the  above  mentioned  debts  shall  be  discharged  forthwith,  so  far  as 
the  assets  of  the  company  are  sufficient.  4.  The  debts  mentioned  in  subsection 
(1)  of  this  section  shall,  in  the  winding-up  of  a  company,  have  priority  over 
the  claims  of  holders  of  debentures  under  any  floating  charge  created  by  such 
company,  and  shall  be  paid  accordingly  out  of  any  property  comprised  in  or  subject 
to  such  charge.  5.  In  case  a  receiver  is  appointed  on  behalf  of  the  holder  of  any 
debentures  of  a  company  secured  by  a  floating  charge,  or  in  case  possession  is  taken 
by  or  on  behalf  of  such  debenture  holders  of  any  property  comprised  in  or  subject  to 
such  charge,  then  and  in  either  of  such  cases,  if  the  company  is  not  at  the  time  in 
the  course  of  being  wound  up,  the  debts  mentioned  in  subsection  (1)  of  this  section 
shall  be  paid  forthwith  out  of  any  assets  coming  to  the  hands  of  the  receiver,  in 
priority  to  any  claim  for  principal  or  interest  in  respect  of  such  debentures.  And 
the  periods  of  time  mentioned  in  the  said  subsection  shall  be  reckoned  from  the 
time  of  the  appointment  of  the  receiver  or  possession  being  taken  as  aforesaid,  as  the 
case  may  be.  But  any  payments  made  under  this  subsection  shall  be  recouped  as  far 
as  may  be  out  of  the  assets  of  the  company  available  for  payment  of  general  creditors. 
Imp.  §  209.     Cp.  Ord.  No.  18  of  1906,  §  3,  infra 

The  books  of  the  company  to  be  evidence.  137.  Where  any  company  is  being 
wound  up,  all  books,  accounts,  and  documents  of  the  company  and  of  the  liqui- 
dators shall,  as  between  the  contributories  or  members  of  the  company,  be  prima 
facie  evidence  of  the  truth  of  all  matters  purporting  to  be  therein  recorded. 

Imp.  §  220. 

As  to  disposal  of  books,  accounts,  and  documents  of  the  company.  138,  Where 
any  company  has  been  wound  up  by  the  Court  under  this  Ordinance,  and  is  about 
to  be  dissolved,  the  books,  accounts,  and  documents  of  the  company  and  of  the  li- 
quidators may  be  disposed  of  in  such  way  as  the  Court  directs,  and  where  the  com- 
pany has  been  wound  up  voluntarily,  in  such  way  as  the  company  by  special  reso- 
lution directs ;  but  after  the  lapse  of  three  years  from  the  date  of  such  distribution, 
no  responsibility  shall  rest  on  the  company,  or  the  liquidators,  or  any  one  to  whom 
the  custody  of  such  books,  accounts,  and  documents  has  been  committed,  by  reason 
that  the  same,  or  any  of  them,  can  not  be  made  forthcoming  to  any  party  or  parties 
claiming  to  be  interested  therein. 

Imp.  §  222. 

Inspection  of  books.  139.  Where  an  order  has  been  made  for  winding  up  a 
company,  the  Court  may  make  such  order  for  the  inspection  by  the  creditors,  con- 
tributories, and  members  of  the  company  of  its  books  and  papers  as  the  Court 
thinks  just,  and  any  books  and  papers  in  the  possession  of  the  company  may  be 
inspected  by  creditors,  contributories,  or  members,  in  conformity  with  the  order  of 
the  Court,  but  not  further  or  otherwise. 

Imp.  §  221. 

Power  of  assignee  to  sue.  140.  Any  person  to  whom  anything  in  action  belonging 
to  the  company  is  assigned,  in  pursuance  of  this  Ordinance,  may  bring  or  defend 
an  action  or  suit  relating  to  such  thing  in  action  in  his  own  name. 

Debts  of  all  descriptions  to  be  proved.  141,  In  the  event  of  any  company  being 
woimd  up  under  this  Ordinance,  all  debts  payable  on  a  contingency,  and  aH  claims 
against  the  company,  present  or  future,  certain  or  contingent,  ascertained  or  sound- 
ing only  in  damages,  shall  be  admissible  to  proof  against  the  company,  a  just  estimate 
being  made,  as  far  as  is  possible,  of  the  value,  as  at  the  date  of  the  order  of  the 
Court  or  the  special  resolution  for  winding  up,  as  the  case  may  be,  of  all  such  debts 
or  claims  as  may  be  subject  to  any  contingency  or  sound  only  in  damages,  or  for 
some  other  reason  do  not  bear  a  certain  value. 

Imp.  §  206. 
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General  scheme  of  liquidation  may  be  sanctioned.  142.  The  liquidators  may, 
with  the  sanction  of  the  Court,  where  the  company  is  being  wound  up  by  the  Court, 
and  with  the  sanction  of  a  special  resolution  of  the  company  where  the  company 
is  being  wound  up  voluntarily,  pay  any  classes  of  creditors  in  full,  or  make  such  com- 
promise or  other  arrangement  as  the  liquidators  may  deem  expedient  with  creditors 
or  persons  claimiug  to  be  creditors,  or  persons  having  or  alleging  themselves  to  have 
any  claim,  present  or  future,  certain  or  contingent,  ascertained  or  soimding  only 
in  damages,  against  the  company,  or  whereby  the  company  may  be  rendered  liable. 

Imp.   §  214. 

Power  to  compromise."^;  143.  The  liquidators  may,  with  the  sanction  of  the 
Court,  where  the  company  is  being  wound  up  by  the  Court,  and  with  the  sanction 
of  a  special  resolution  of  the  company  where  the  company  is  being  wound  up  volun- 
tarily, compromise  all  calls  and  liabilities  to  calls,  debts,  and  habUities  capable 
of  resulting  in  debts,  and  all  claims,  whether  present  or  future,  certain  or  contingent, 
ascertained  or  sounding  only  in  damages,  subsisting  or  supposed  to  subsist  between 
the  company  and  any  contributory  or  alleged  contributory,  or  other  debtor  or 
person  apprehending  habiUty  to  the  company,  and  all  questions  in  any  way  re- 
lating to  or  affecting  the  assets  of  the  company  or  the  winding-up  of  the  company, 
upon  the  receipt  of  such  sums  payable  at  such  times,  and  generally  upon  such  terms 
as  may  be  agreed  upon,  with  power  for  the  Uquidators  to  take  any  security  for  the 
discharge  of  such  debts  or  habihties,  and  to  give  complete  discharges  in  respect  of 
all  or  any  such'calls,  debts,  or  Habihties. 

Imp.   §  214. 

Where  compromise  proposed.  Court  may  order  meeting  of  creditors,  etc.,  to 
decide  as  to  such  compromise.  144.  Where  any  compromise  or  arrangement  shall  be 
proposed  between  a  company  which  is  in  the  course  of  being  wound  up,  either  by 
the  Court  or  voluntarily,  and  the  creditors  or  members  of  such  company,  or  any 
class  of  creditors  or  members,  the  Court  may,  on  the  application  of  any  creditor  or 
liquidator  order  that  a  meeting  of  such  creditors  or  class  of  creditors  shall  be  sum- 
moned in  such  manner  as  the  Court  shall  direct;  and  if  a  majority  in  number  re- 
presenting three-fourths  in  value  of  such  creditors  or  members  or  class  of  creditors 
or  members,  present  either  in  person  or  by  proxy  at  such  meeting  shall  agree  to  any 
arrangement  or  compromise,  such  arrangement  or  compromise  shall,  if  sanctioned 
by  an  order  of  the  Court,  be  binding  on  all  such  creditors  or  members,  or  class  of 
creditors  or  members,  as  the  case  may  be,  and  also  on  the  Hquidators,  members, 
and  contributories  of  the  company;  provided  that  where  any  creditor  is  secured, 
wholly  or  partially,  the  benefit  of  his  security  shall  not  be  taken  away  or  affected 
by  any  proceeding  under  this  section. 

Imp.  §  120. 

Power  for  liquidators  to  accept  shares,  etc.,  as  a  consideration  for  sale  of  property 
of  company.  145.  1.  Where  any  company  is  proposed  to  be  or  is  in  the  course  of 
being  wound  up  voluntarily,  and  the  whole  or  a  portion  of  its  business  or  property 
is  proposed  to  be  transferred  or  sold  to  another  company,  the  liquidators  of  the 
first-mentioned  company  may,  with  the  sanction  of  a  special  resolution  of  the  com- 
pany by  whom  they  were  appointed,  conferring  either  a  general  authority  on  the 
liquidators,  or  an  authority  in  respect  of  any  particular  arrangement,  receive  in 
compensation  or  part  compensation  for  such  transfer  or  sale,  shares,  policies,  or 
other  like  interests  in  such  other  company,  for  the  purpose  of  distribution  amongst 
the  members  of  the  company  being  wound  up,  or  may  enter  into  any  other  arrange- 
ment whereby  the  members  of  the  company  being  wound  up  may,  in  lieu  of  receiving 
cash,  shares,  pohcies,  or  other  hke  interests,  or  in  addition  thereto,  participate 
in  the  profits  of  or  receive  any  other  benefit  from  the  purchasing  company.  2.  Any 
sale  made  or  arrangement  entered  into  by  the  liquidators  in  pursuance  of  this  section 
shall  be  binding  on  the  members  of  the  company  being  wound  up;  subject  to  this 
proviso,  that  if  any  member  of  the  company  being  wound  up,  who  has  not  voted  in 
favour  of  the  special  resolution  passed  by  the  company  of  which  he  is  a  member, 
at  the  meeting  held  for  passing  the  same,  expresses  his  dissent  from  any  such  special 
resolution  in  writing,  addressed  to  the  hquidators  or  any  of  them,  and  left  at  the 
registered  office  of  the  company  not  later  than  seven  days  after  the  date  of  the  meet- 
ing at  which  such  resolution  was  passed,  such  dissentient  member  may  require  the 
liquidators  to  do  one  of  the  following  things  as  the  hquidators  may  prefer,  that  is 
to  say:  either  to  abstain  from  carrying  such  resolution  into  effect,  or  to  purchase 


COMPANIES  ORDINANCE  14  OF  1906.  231 

the  interest  held  by  such  dissentient  member  at  a  price  to  be  determined,  in  manner 
hereafter  mentioned,  such  purchase  money  to  be  paid  before  the  company  is  dis- 
solved, and  to  be  raised  by  the  liquidators  in  such  manner  as  they  may  think  fit. 
3.  No  special  resolution  shall  be  deemed  invahd  for  the  purposes  of  this  section  by 
reason  that  it  is  passed  antecedently  to  or  concurrently  with  any  resolution  for 
winding  up  the  company,  or  for  appointing  liquidators,  but  if  any  order  be  made 
within  a  year  for  winding  up  the  company  by  the  Court,  such  resolution  shall  not 
be  of  any  validity,  unless  it  is  sanctioned  by  the  Court. 

Imp.   §  192. 

Mode  of  determining  price.  146.  The  price  to  be  paid  for  the  purchase  of  the 
iuterest  of  any  dissentient  member  may  be  determined  by  agreement,  but  if  the  parties 
dispute  about  the  same,  such  dispute  shall  on  the  application  of  either  of  them  be 
settled  by  the  Court. 

Imp.  §  192. 

Information  as  to  pending  liquidations.  147.  1.  If  the  winding-up  of  a  company 
is  not  concluded  within  one  year  after  its  commencement,  the  hquidator  of  the 
company  shall,  at  such  intervals  as  may  be  prescribed  by  rule  made  under  section  153, 
send  to  the  Registrar  a  statement  in  such  form  and  containing  such  particulars 
with  respect  to  the  proceedings  in  and  position  of  the  hquidation,  as  may  be  pre- 
scribed by  any  such  rule  as  aforesaid.  2.  If  a  liquidator  makes  default  in  com- 
plying with  the  requirements  of  this  section  he  shall  be  hable  to  a  fine  not 
exceeding  fifty  pounds  for  each  day  during  which  the  default  continues. 

Imp.  §  155. 

Certain  attachments,  sequestrations,  and  executions  to  be  void.  148.  Where 
any  company  is  being  wound  up  by  the  Court,  any  attachment,  sequestration, 
distress,  or  execution  put  in  force  against  the  estate  or  effects  of  the  company  after 
the  commencement  of  the  winding-up  shall  be  void  to  all  intents. 

Imp.  §  211. 

Assignment  by  company  for  benefit  of  creditors.  149.  Any  conveyance  or  assign- 
ment made  by  any  company  of  all  its  estate  and  effects  to  trustees  for  the  benefit 
of  all  its  creditors  shall  be  void  to  all  intents. 

Imp.  §  210. 

Power  of  court  to  assess  damages  against  delinquent  directors  and  officers. 
150.  Where  in  the  course  of  any  winding-up  under  this  Ordinance  of  any  company, 
it  appears  that  any  person  who  has  taken  part  in  the  formation  or  promotion  thereof, 
or  any  past  or  present  director,  manager,  liquidator,  or  other  officer  of  the  company 
has  misapphed  or  retained,  or  become  liable  or  accountable  for  any  moneys  or 
property  of  the  company,  or  has  been  guilty  of  any  misfeasance  or  breach  of  trust 
in  relation  to  the  company,  the  Court  may,  on  the  apphcation  of  the  hquidator, 
or  of  any  creditor,  member,  or  contributory  of  the  company,  and  notwithstanding 
that  the  offence  is  one  for  which  the  offender  is  criminally  responsible,  examine  into 
the  conduct  of  such  person,  director,  manager,  hquidator,  or  other  officer,  and  order 
him  to  repay  any  moneys,  or  restore  any  property  so  misapplied  or  retained,  or 
for  which  he  has  become  hable  or  accountable,  together  with  interest  after  such 
rate  as  the  Court  thinks  just,  or  to  contribute  such  sums  of  money,  by  way  of  com- 
pensation in  respect  of  such  misapphcation,  retainer,  misfeasance,  or  breach  of 
trust  as  the  Court  thinks  just. 

Imp.   §  215. 

Prosecution  of  delinquent  directors,  etc.  151.  Where  any  company  is  being 
wound  up,  either  by  the  Court  or  voluntarily,  if  it  appear  in  the  course  of  such 
winding-up  that  any  past  or  present  director,  manager,  officer,  or  member  of  such 
company  has  been  guilty  of  any  offence  in  relation  to  the  company  for  which  he  is 
criminally  responsible,  the  Court  may,  on  the  apphcation  of  any  person  interested 
in  such  winding-up,  or  of  its  own  motion,  direct  the  hquidators  to  institute  and 
conduct  a  prosecution  or  prosecutions  for  such  offence,  and  may  order  the  costs 
and  expenses  to  be  paid  out  of  the  assets  of  the  company. 

Imp.  §  217. 

Appeal  to  Court  against  liquidator.  152.  If  any  person  is  aggrieved  by  any 
act  or  decision  of  the  hquidators  of  a  company  which  is  being  wound  up,  he  may 
apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  de- 
cision complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

Imp.  §  168. 
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Rules.  153.  1.  The  provisions  of  section  88  of  the  Supreme  Court  Ordinance, 
1876,  shall  be  deemed  to  extend  to  the  making,  altering,  or  revoking  of  rules  for 
the  purposes  of  this  part  of  this  Ordinance.  2.  Such  rules  may  require  or  enable 
all  or  any  of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sec- 
tions 92,  97,  98,  99,  101,  and  106  of  this  Ordinance  to  be  exercised  and  performed 
by  the  liquidator  as  an  officer  of  the  Court,  and  subject  to  the  control  of  the 
Court;  provided  that  the  liquidator  shall  not,  without  the  special  leave  of  the 
Court,  rectify  the  list  of  members,  or  make  any  call. 

Part  VII.    Striking  defunct  Companies  off  the  register. 
Power  of  Registrar  to  strike  names  of  defunct  companies  off  the  register.  154. 

1.  Where  the  Registrar  of  his  own  knowledge  or  upon  information  supplied  in  writ- 
ing by  a  creditor  or  a  shareholder  has  reasonable  cause  to  believe  that  a  company 
is  not  carrying  on  business  or  in  operation,  he  shall  send  to  the  company  by  regis- 
tered post  a  letter,  inquiring  whether  the  company  is  carrying  on  business  or  in 
operation.  2.  If  the  Registrar  does  not  within  two  months  of  sending  the  letter 
receive  any  answer  thereto,  he  shall,  within  fourteen  days  after  the  expiration  of 
that  time,  send  to  the  company  by  registered  post  a  second  letter,  referring  to  the 
first  letter,  and  stating  that  no  answer  thereto  has  been  received  by  the  Registrar, 
and  that  if  any  answer  be  not  received  to  the  second  letter  within  two  months 
from  the  date  thereof,  a  notice  will  be  published  in  the  Gazette  with  a  view  to  strik- 
ing the  name  of  the  company  off  the  register.  3.  If  the  Registrar  either  receives 
an  answer  from  the  Company  to  the  effect  that  it  is  not  carrying  on  business  or 
in  operation,  or  does  not  within  the  specified  time  after  sending  the  second  letter 
receive  any  answer  thereto,  the  Registrar  may  publish  in  the  Gazette  and  send  to 
the  company  by  registered  post  a  notice  that  at  the  expiration  of  three  months 
from  the  date  of  that  notice  the  name  of  the  company  mentioned  therein  will,  unless 
cause  is  shown  to  the  contrary,  be  struck  off  the  register  and  the  company  will  be 
dissolved.  4.  At  the  expiration  of  the  time  mentioned  in  the  notice  the  Registrar 
may,  unless  cause  to  the  contrary  is  previously  shown  by  such  company,  strike  the 
name  of  such  company  off  the  register,  and  shall  pubUsh  notice  thereof  in  the  Gazette, 
and  on  such  publication  the  company  whose  name  is  struck  off,  shall  be  dissolved: 
provided  that  the  habihty,  if  any,  of  every  director,  managing  officer,  and  member 
of  the  company  shall  continue  and  may  be  enforced  and  the  company  may  be  wound 
up,  as  if  the  company  had  not  been  dissolved.  5.  Where  any  company  is  being 
woiyid  up,  and  the  Registrar  has  reasonable  cause  to  believe  that  no  liquidator 
is  acting,  or  that  the  affairs  of  the  company  are  fully  wound  up,  and  the  returns 
required  to  be  made  by  the  Uquidator  have  not  been  made  for  a  period  of  six  months 
after  notice  by  the  Registrar,  demanding  the  returns,  has  been  sent  to  the  registered 
address  of  the  company,  or  to  the  Uquidator  at  bis  last  known  place  of  abode,  the 
provisions  of  subsections  (3)  and  (4)  of  this  section  shall  apply  in  Uke  manner  as 
i£  the  Registrar  had  not,  within  two  months  of  sending  the  second  letter  therein 
mentioned,  received  any  answer  thereto.  6.  If  any  company  or  member  or  creditor 
of  a  company  feels  aggrieved  by  the  name  of  such  company  being  struck  off  the 
register,  in  pursuance  of  this  section,  the  company  or  member  or  creditor  may 
apply  to  the  Court,  and  the  Court,  if  satisfied  that  the  company  was  at  the  time  of 
striking  off  carrying  on  business  or  in  operation,  or  otherwise  that  it  is  just  so  to  do, 
may  order  the  name  of  the  company  to  be  restored  to  the  register,  and  thereupon 
the  company  shall  be  deemed  to  have  continued  in  existence  as  if  the  name  thereof 
had  never  been  struck  off ;  and  the  Court  may  by  the  order  give  such  directions  and 
make  such  provisions  as  seem  just  for  placing  the  company  and  all  other  persons  in 
the  same  position,  as  nearly  as  may  be,  as  if  the  name  of  the  company  had  never 
been  struck  off.  7.  If  a  company  has  no  registered  office,  a  letter  or  notice,  authorized 
or  required  for  the  purposes  of  this  section  to  be  sent  to  such  company,  may  be 
addressed  to  the  care  of  some  director  or  officer  of  the  company,  or,  if  there  be  no 
such  director  or  officer  whose  name  and  address  are  known  to  the  Registrar,  the 
letter  or  notice  (in  identical  form)  may  be  sent  to  each  of  the  persons  who  sub- 
scribed the  memorandum  at  the  address  in  the  memorandum  mentioned. 

Imp.   §  242. 

Part  VIII.    Miscellaneous. 
Restriction  in  allotment  of  shares  and  debentures.    155.   Where  an  allotment 
of  shares  or  debentures,  in  a  company  or  intended  company,  is  made  in  pursuance 
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of  any  prospectus,  the  allotment  shall  not  be  binding  on  the  applicant  unless: 
a)  The  minimum  number  stated  in  that  behalf  in  the  prospectus,  as  a  condition  of 
allotment  or  of  the  formation  of  the  company,  or,  if  no  minimum  number  is  so 
stated,  the  whole  number  of  shares  or  debentures  offered  by  the  prospectus  have 
been  applied  for  at  the  time  of  the  allotment;  b)  The  minimum  amount  stated  in 
that  behalf  in  the  prospectus  as  a  condition  of  allotment  or  of  the  formation  of  the 
company,  or,  if  no  minimum  amount  is  so  stated,  then  one-tenth  of  the  amount 
payable  in  cash  in  respect  of  each  share  or  debenture  so  applied  for,  has  been 
paid  at  the  time  of  the  allotment;  and  c)  The  allotment  is  made  within  three 
months  from  the  day  on  which  the  apphcation  for  such  shares  was  left  with  the 
company  or  some  person  acting  on  their  behalf. 
Imp.  §  85. 

Liability  of  secretary  neglecting  to  lodge  books  with  liquidator.  156.  Any  se- 
cretary, manager,  or  officer  of  a  company  who  shall,  after  having  been  lawfully 
directed  so  to  do,  wilfully  neglect  or  refuse  to  lodge  with  the  liquidators  the  re- 
gister of  members  of  a  company  which  is  being  wound  up,  and  all  other  books, 
documents,  and  other  property  of  such  company  in  his  possession  or  under  his 
control,  shall  be  hable  to  a  penalty  not  exceeding  one  hundred  pounds  for  every 
such  offence. 

Liability  of  secretary  to  penalties.  157.  Any  such  secretary  or  manager  or  any 
director  of  a  company  who  shall  wilfully  refuse  or  neglect  to  permit  any  person  to 
inspect,  or  wilfully  obstruct  any  person  in  inspecting  any  book  or  account  of  a  com- 
pany, or  report  of  directors  thereof,  or  other  document,  to  the  inspection  of  which 
such  person  shall  be  entitled  under  this  Ordinance,  shall  be  liable  to  a  penalty  of 
fifty  pounds:  provided  such  person  shall  have  paid  or  tendered  the  sum,  if  any, 
payable  by  him  for  such  inspection. 

Reception  of  certified  copies  of  documents  as  legal  evidence.  158.  Every  certi- 
ficate of  the  incorporation  of  any  company,  given  by  the  Registrar  under  his  hand 
and  seal,  shall  be  received  in  evidence  as  if  it  were  the  original  certificate,  and  every 
copy  of,  or  extract  from  any  document  kept  or  registered  at  the  registration  office, 
if  certified  to  be  a  true  copy  under  the  hand  of  the  Registrar,  shall,  in  all  legal  proceed- 
ings be  received  in  evidence  without  proof. 

Imp.  §  243. 

Certified  copy  of  articles  of  company  to  be  prima  facie  evidence.     159.    Any 

document  appearing  to  be  certified  by  some  person  as  secretary  or  manager  of  any 
company  as  a  true  copy  of  its  memorandum  or  articles,  shall  in  all  comrts  be  re- 
ceived as  prima  facie  evidence  of  the  contents  of  such  memorandum  or  articles. 

Evidence  in  suits  for  calls.  160.  On  the  trial  or  hearing  of  any  suit  brought  by 
a  company  against  any  shareholder  to  recover  any  money  due  for  any  call,  it  shall 
be  sufficient  to  prove  that  the  defendant  at  the  time  of  making  such  call  was  a  holder 
of  one  share  or  more  in  the  company,  and  that  such  call  was  in  fact  made,  and  such 
notice  thereof  given  as  is  directed  by  the  articles,  and  it  shall  not  be  necessary  to 
prove  the  appointment  of  the  directors  who  made  such  call,  or  any  other  matter 
whatsoever. 

Company  not  to  buy  its  own  shares,  etc.  161.  No  part  of  the  funds  of  a  company 
shall  be  employed  in  the  purchase  of,  or  in  loans  upon  the  security  of,  the  com- 
pany's shares,  stock,  or  debentures. 

Notice  and  legal  proceedings. 

Service  of  notices  on  company.  162.  Any  summons,  notice,  order,  or  other 
document,  requiring  to  be  served  upon  any  company  may  be  served  by  leaving 
the  same,  or  sending  it  through  the  post  in  a  prepaid  letter  addressed  to  the  com- 
pany, at  its  registered  office. 

Imp.  §  116. 

Rules  as  to  notices  by  letter.  163.  Any  document  to  be  served  by  post  on  a 
company  shall  be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  the  due 
course  of  dehvery  within  the  period,  if  any,  prescribed  for  the  service  thereof; 
and  in  proving  service  of  such  document  it  shall  be  sufficient  to  prove  that  such 
document  was  properly  directed,  and  that  it  was  posted  as  a  prepaid  letter. 

Authentication  of  notice  of  company.  164.  Any  summons,  notice,  order,  or 
proceeding  requiring  authentication  by  a  company  may  be  signed  by  any  director, 
secretary,  or  other  authorized  officer  of  the  company,  and  need  not  be  under  the 
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common  seal  of  the  company,  and  the  same  may  be  in  writing  or  in  print,  or  partly 
in  -svTiting  and  partly  in  print. 

Imp.  §  117. 

Service  on  officer,  manager,  or  agent  of  company.  165.  In  any  proceeding  in 
the  Supreme  Court  against  any  company,  service  of  any  process  or  notice,  and  of 
all  subsequent  process  and  notices  in  such  proceeding  upon  any  officer,  manager, 
or  agent  of  such  company,  shall  be  deemed  good  and  effectual  service  upon  such 
company. 

Proceedings  for  penalties.  166.  1.  Every  offence  against  this  Ordinance,  not 
declared  to  be  a  misdemeanour,  shall  be  heard  and  determined,  and  such  fines  and 
penalties  be  awarded  and  imposed,  in  a  summary  way  under  the  provisions  of  the 
Criminal  Procedure  Ordinance,  1876,  by  a  District  Commissioner,  for  which  pur- 
pose every  District  Commissioner  shall  have  jurisdiction  to  the  extent  of  such  fines 
and  penalties.  2.  The  provisions  of  Book  I  of  the  Criminal  Code  shall,  wherever 
appUcable,  apply  to  offences  under  this  Ordinance. 


Schedules. 

First  Schedule. 
Table  A.    Regulations  for  management  of  a  limited  company. 

Shares. 

1.  Subject  to  the  provisions,  if  any,  in.  that  behalf  of  the  memorandum  of  association 
of  the  company,  and  without  prejudice  to  any  special  rights  previously  conferred  on  the  holders 
of  existing  shares  in  the  company,  any  share  in  the  company  may  be  issued  with  such  preferred, 
deferred,  or  other  special  rights,  or  such  restrictions,  whether  in  regard  to  dividend,  voting, 
return  of  capital  or  otherwise,  as  the  company  may  from  time  to  time  by  special  resolution 
determine. 

2.  If  at  any  time  the  capital  is  divided  into  different  classes  of  shares,  the  rights  attached 
to  any  class  (unless  otherwise  provided  by  the  terms  of  issue  of  the  shares  of  that  class)  may 
be  varied  with  the  consent  in  writing  of  the  holders  of  three-fourths  of  the  issued  shares  of  that 
class,  or  with  the  sanction  of  an  extraordinary  resolution  passed  at  a  separate  general  meeting 
of  the  holders  of  the  shares  of  the  class.  To  every  such  separate  general  meeting  the  provisions 
of  these  regulations  relating  to  general  meetings  shall  mutatis  mutandis  apply,  but  so  that  the 
necessary  quorum  shall  be  two  persons  at  least  holding  or  representing  by  proxy  one  third  of 
the  issued  shares  of  the  class. 

3.  No  share  shall  be  offered  to  the  pubUc  for  subscription  except  upon  the  terms  that 
the  amount  payable  on  apphcation  shall  be  at  least  5  per  cent,  of  the  nominal  amoimt  of  the 
share. 

4.  Every  person  whose  name  is  entered  as  a  member  in  the  register  of  members  shall, 
without  payment  be  entitled  to  a  certificate  under  the  common  seal  of  the  company  specifying 
the  share  or  shares  held  by  him  and  the  amount  paid  up  thereon,  provided  that  in  respect  of 
a  share  or  shares  held  jointly  by  several  persons  the  company  shall  not  be  bound  to  issue  more 
than  one  certificate,  and  delivery  of  a  certificate  for  a  share  to  one  of  several  joint  holders  shall 
be  sufficient  deUvery  to  all. 

5.  If  a  share  certificate  is  defaced,  lost,  or  destroyed,  it  may  be  renewed  on  payment  of 
such  fee,  if  any,  not  exceeding  one  shilling,  and  on  such  terms,  if  any,  as  to  evidence  and  in- 
demnity as  the  directors  thirik  fit. 

Lien. 

6.  The  company  shall  have  a  hen,  on  every  share  (not  being  a  fuUy-paid  share)  for  all 
moneys  (whether  presently  payable  or  not)  called  or  payable  at  a  fixed  time  in  respect  of  such 
share,  and  the  company  shall  also  have  a  Hen  on  all  shares  (other  than  fuUy-paid  shares)  standing 
registered  in  the  name  of  a  single  person,  for  all  moneys  presently  payable  by  him  or  his  estate 
to  the  company;  but  the  directors  may  at  any  time  declare  any  share  to  be  wholly  or  in  part 
exempt  from  the  provisions  of  this  clause.  The  company's  lien,  if  any,  on  a  share  shall  extend 
to  all  dividends  payable  thereon. 

7.  The  company  may  sell,  in  such  manner  as  the  directors  think  fit,  any  shares  on  which 
the  company  has  a  lien,  but  no  sale  shall  be  made  unless  some  sum  in  respect  of  which  the  Uen 
exists  is  presently  payable,  nor  imtil  the  expiration  of  fourteen  days  after  a  notice  in  writing, 
stating  and  demanding  payment  of  such  part  of  the  amovmt  in  respect  of  which  the  lien  exists 
as  is  presently  payable,  has  been  given  to  the  registered  holder  for  the  time  being  of  the  share 
or  the  person  entitled  by  reason  of  his  death  or  bankruptcy  to  the  share. 

8.  The  proceeds  of  the  sale  shah  be  appUed  in  payment  of  such  part  of  the  amount  in 
respect  of  which  the  hen  exists  as  is  presently  payable,  and  the  residue  shall  (subject  to  a  like 
lien  for  sums  not  presently  payable  as  existed  upon  the  shares  prior  to  the  sale)  be  paid  to  the 
person  entitled  to  the  shares  at  the  date  of  the  sale.    The  piirchaser  shall  be  registered  as  the 
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holder  of  the  shares,  and  he  shall  not  be  bound  to  see  to  the  appUoation  of  the  purchase  money, 
nor  shall  his  title  to  the  shares  be  affected  by  any  irregularity  or  invalidity  in  the  proceedings 
in  reference  to  the  sale. 

Calls  on  shares. 

9.  The  directors  may  from  time  to  time  make  calls  upon  the  members  in  respect  of  any 
moneys  unpaid  on  their  shares,  provided  that  no  call  shall  exceed  one-fourth  of  the  nominal 
amount  of  the  share,  or  be  payable  at  less  than  one  month  from  the  last  call;  and  each  member 
shall  (subject  to  receiving  at  least  twenty-one  days'  notice  specifying  the  time  or  times  of  pay- 
ment) pay  to  the  company  at  the  time  or  times  so  specified  the  amount  called  on  his  shares. 

10.  The  joint  holders  of  a  share  shall  be  jointly  and  severally  Uable  to  pay  all  calls  in 
respect  thereof. 

11.  If  a  sum  called  in  respect  of  a  share  is  not  paid  before  or  on  the  day  appointed  for 
pa3rment  thereof,  the  person  from  whom  the  sum  is  due  shall  pay  interest  upon  the  sum  at  the 
rate  of  £  5  per  cent,  per  annum  from  the  day  appointed  for  the  pa3rment  thereof  to  the  time 
of  the  actual  payment,  but  the  directors  shall  be  at  liberty  to  waive  payment  of  such  interest 
wholly  or  in  part. 

12.  The  provisions  of  these  regulations  as  to  payment  of  interest  shall  apply  in  the  case 
of  non-payment  of  any  sum  which,  by  the  terms  of  issue  of  a  share,  becomes  payable  at  a  fixed 
time,  whether  on  account  of  the  amount  of  the  share,  or  by  way  of  premium,  as  if  the  same 
had  become  payable  by  virtue  of  a  call  duly  made  and  notified. 

13.  The  directors  may  make  arrangements  on  the  issue  of  shares  for  a  difference  between 
the  holders  in  the  amount  of  calls  to  be  paid  and  in  the  times  of  payment. 

14.  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to  advance  the 
same  aU  or  any  part  of  the  moneys  uncalled  and  impaid  upon  any  shares  held  by  him;  and 
upon  all  or  any  of  the  moneys  so  advanced  may  (\mtil  the  same  would,  but  for  such  advance, 
become  presently  payable)  pay  interest  at  such  rate  (not  exceeding,  without  the  sanction  of  the 
company  in  general  meeting,  six  per  cent)  as  may  be  agreed  upon  between  the  member  paying 
the  sum  in  advance  and  the  directors. 

Transfer  and  transmission  of  shares. 

15.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  by  deed  executed 
both  by  the  transferor  and  transferee,  and  the  transferor  shall  be  deemed  to  remain  a  holder 
of  the  share  until  the  name  of  the  transferee  is  entered  in  the  register  of  members  in  respect 
thereof. 

16.  Shares  in  the  company  shall  be  transferred  in  the  following  form: 

I,  A.  B.,  of  in  consideration  of  the  sum  of  £  paid  to  me  by 

C.  D.,  of  (hereinafter  called  "the  said  transferee")  do  hereby  transfer  to  the  said 

transferee  the  share  (or  shares)  numbered  in  the  imdertaking  called  the 

Company,  Limited,  to  hold  unto  the  said  transferee,  his  executors,  administrators,  and  assignees, 
subject  to  the  several  conditions  on  which  I  held  the  same  at  the  time  of  the  execution  hereof; 
and  I,  the  said  transferee,  do  hereby  agree  to  take  the  said  share  (or  shares)  subject  to  the  con- 
ditions aforesaid.  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
day  of  19 

Signed,  sealed  and  deUvered 
by  (etc.) 

17.  The  directors  may  dechne  to  register  any  transfer  of  shares,  not  being  fully-paid  shares, 
to  a  person  of  whom  they  do  not  approve,  and  may  also  decline  to  register  any  transfer  of  shares 
on  which  the  company  has  a  hen.  The  directors  may  also  suspend  the  registration  of  transfers 
during  the  fourteen  days  immediately  preceding  the  ordinary  general  meeting  in  each  year. 
The  directors  may  decline  to  recognize  any  instrument  of  transfer  unless:  a)  a  fee  not  exceeding 
two  shiUings  and  six  pence  is  paid  to  the  company  in  respect  thereof,  and  b)  the  instrument  of 
transfer  is  accompanied  by  the  certificate  of  the  shares  to  which  it  relates,  and  such  other 
evidence  as  the  directors  may  reasonably  require  to  show  the  right  of  the  transferor  to  make 
the  transfer. 

18.  The  executors  or  administrators  of  a  deceased  sole  holder  of  a  share  shall  be  the  only 
persons  recognized  by  the  company  as  having  any  title  to  the  share.  In  the  case  of  a  share 
registered  in  the  names  of  two  or  more  holders,  the  survivors  or  survivor,  or  the  exceoutors  or 
administrators  of  the  deceased  survivor,  shall  be  the  only  persons  recognized  by  the  company 
as  having  any  title  to  the  share. 

19.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death  or  bankruptcy 
of  a  member  shall,  upon  such  evidence  being  produced  as  may  from  time  to  time  be  required 
by  the  directors,  have  the  right,  either  to  be  registered  as  a  member  in  respect  of  the  share,  or, 
instead  of  being  registered  himself,  to  make  such  transfer  of  the  share  as  the  deceased  or  bankrupt 
person  could  have  made;  but  the  directors  shall,  in  either  case,  have  the  same  right  to  decline 
or  suspend  registration  as  they  would  have  had  in  the  case  of  a  transfer  of  the  share  by  the 
deceased  or  bankrupt  person  before  the  death  or  bankruptcy. 

20.  A  person  becoming  entitled  to  a  share  by  reason  of  the  death  or  bankruptcy  of  the 
holder  shall  be  entitled  to  the  same  dividends  and  other  advantages  to  which  he  would  be  entitled 
if  he  were  the  registered  holder  of  the  share,  except  that  he  shall  not,  before  being  registered 
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as  a  member  in  respect  of  the  share,  be  entitled  in  respect  of  it  to  exceroice  any  right  conferred 
by  membership  in  relation  to  meetings  of  the  company. 

Forfeiture  of  shares. 

21.  If  a  member  fails  to  pay  any  call  or  instalment  of  a  call  on  the  day  appointed  for 
payment  thereof,  the  directors  may,  at  any  time  thereafter  during  such  time  as  any  part  of 
such  call  or  instalment  remains  unpaid,  serve  a  notice  on  him  requiring  payment  of  so  much 
of  the  call  or  instalment  as  is  unpaid,  together  with  any  interest  which  may  have  accrued. 

22.  The  notice  shall  name  a  further  day  (not  earlier  than  the  expiration  of  one  month 
from  the  date  of  the  notice)  on  or  before  which  the  payment  required  by  the  notice  is  to  be 
made,  and  shall  state  that  in  the  event  of  non-payment  at  or  before  the  time  appointed  the 
shares  in  respect  of  which  the  call  was  made  will  be  Uable  to  be  forfeited. 

23.  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  complied  with,  any  share 
in  respect  of  which  the  notice  has  been  given  may  at  any  time  thereafter,  before  the  payment 
required  by  the  notice  has  been  made,  be  forfeited  by  a  resolution  of  the  directors  to  that  effect. 

24.  A  forfeited  share  may  be  sold  or  otherwise  disposed  of  on  such  terms  and  in  such 
manner  as  the  directors  think  fit,  and  at  any  time  before  a  sale  or  disposition  the  forfeiture 
may  be  cancelled  on  such  terms  as  the  directors  think  fit. 

25.  A  person  whose  shares  have  been  forfeited  shall  cease  to  be  a  member  in  respect  of 
the  forfeited  shares,  but  shall,  notwithstanding,  remain  hable  to  pay  to  the  company  all  moneys 
which,  at  the  date  of  forfeitiire,  were  presently  payable  by  him  to  the  company  in  respect  of 
the  shares,  but  his  Uabihty  shall  cease  if  and  when  the  company  shall  have  received  pajTnent 
in  full  of  the  nominal  amount  of  the  shares. 

26.  An  affidavit  that  the  deponent  is  a  director  of  the  company,  and  that  a  share  in  the 
company  has  been  duly  forfeited  on  a  date  stated  in  the  affidavit,  shall  be  conclusive  evidence 
of  the  facts  therein  stated  as  against  all  persons  claiming  to  be  entitled  to  the  share,  and  such 
affidavit  and  the  receipt  of  the  company  for  the  consideration,  if  any,  given  for  the  share  on 
the  sale  or  disposition  thereof,  shall  constitute  a  good  title  to  such  share,  and  the  person  to, 
whom  the  share  is  sold  or  disposed  of  shall  be  registered  as  the  holder  of  the  share  and  shall 
not  be  bound  to  see  to  the  apphcation  of  the  purchase  money,  if  any,  nor  shall  his  title  to  the 
share  be  affected  by  any  irregularity  or  invalidity  in  the  proceedings  in  reference  to  the  for- 
feiture, sale,  or  disposal  of  the  share. 

27.  The  provisions  of  these  regulations  as  to  forfeiture  shall  apply  in  the  case  of  non- 
payment of  any  sum  which,  by  the  terms  of  issue  of  a  share,  becomes  payable  at  a  fixed  time 
whether  on  account  of  the  amount  of  the  share,  or  by  way  of  premium,  as  if  the  same  had  been 
payable  by  virtue  of  a  call  duly  made  and  notified. 

Conversion  of  shares  into  stock. 

28.  The  directors  may,  with  sanction  of  the  company  previously  given  in  general  meeting, 
convert  any  paid-up  shares  into  stock. 

29.  The  holders  of  stock  may  transfer  the  same  or  any  part  thereof,  in  the  same  manner 
as,  and  subject  to  the  same  regulations  as,  and  subject  to  which,  the  shares  from  which  the 
stock  arose  might  previously  to  conversion  have  been  transferred,  or  as  near  thereto  as  circum- 
stances admit;  but  the  directors  may  from  time  to  time  fix  the  minimvmi  amoimt  of  stock 
transferable,  and  restrict  or  forbid  the  transfer  of  fractions  of  such  minimum,  but  the  minimum 
shall  not  exceed  the  nominal  amount  of  the  shares  from  which  the  stock  arose. 

30.  The  holders  of  stock  shall,  according  to  the  amount  of  the  stock  held  by  them,  have 
the  same  rights,  privileges,  and  advantages  as  regards  dividends,  voting  at  meetings  of  the 
company,  and  other  matters  as  if  they  held  the  shares  from  which  the  stock  arose,  but  no  such 
privilege  or  advantage  (except  participation  in  the  dividends  and  profits  of  the  company) 
shall  be  conferred  by  any  such  aUquot  part  of  stock  as  would  not,  if  existing  in  shares,  have 
conferred  such  privilege  or  advantage. 

31.  Such  of  the  regulations  of  the  company  as  are  apphcable  to  paid-up  shares  shall  apply 
to  stock,  and  the  words  "share"  and  "shareholder"  therein  shall  include  "stock"  and  "stock- 
holder." 

Alteration  of  capital.- 

32.  The  directors  may,  with  the  sanction  of  a  special  resolution  of  the  company,  increase 
the  capital  by  such  sum,  to  be  divided  into  shares  of  such  amount,  as  the  resolution  shall 
prescribe. 

33.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  resolution  sanction- 
ing the  increase  of  capital,  all  new  shares  shall,  before  issue,  be  offered  to  such  persons  as  at 
the  date  of  the  offer  are  entitled  to  receive  notices  from  the  company  of  general  meetings,  in 
proportion,  as  nearly  as  the  circumstances  admit,  to  the  amount  of  the  existing  shares  to  which 
they  are  entitled.  Such  offer  shall  be  made  by  notice  speoifjring  the  number  of  shares  offered, 
and  Hmiting  a  time  within  which  the  offer,  if  not  accepted,  wiU  be  deemed  to  be  declined,  and 
after  the  expiration  of  such  time,  or  on  the  receipt  of  an  intimation  from  the  person  to  whom 
the  offer  is  made  that  he  declines  to  accept  the  shares  offered,  the  directors  may  dispose  of  the 
same  in  such  manner  as  they  think  most  beneficial  to  the  company.   The  directors  may  likewise 
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80  dispose  of  any  new  shares  which  (by  reason  of  the  ratio  which  the  new  shares  bear  to  shares 
held  by  persons  entitled  to  an  offer  of  new  shares)  can  not,  in  the  opinion  of  the  directors,  be 
conveniently  offered  under  this  article. 

34.  The  new  shares  shall  be  subject  to  the  same  provisions  with  reference  to  the  payment 
of  calls,  hen,  transfer,  transmission,  forfeiture,  and  otherwise  as  the  shares  in  the  original  capital. 

General  meetings. 

35.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than  four  months 
after  the  registration  of  the  company,  and  at  such  place,  as  the  directors  may  determine. 

36.  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may  be  prescribed 
by  the  company  in  general  meeting;  and  if  no  other  time  or  place  is  prescribed,  a  general  meeting 
shall  be  held  on  the  fust  Monday  in  February  in  every  year,  at  such  place  as  may  be  determined 
by  the  directors. 

37.  The  above-mentioned  general  meetings  shall  be  called  ordinary  general  meetings; 
all  other  general  meetings  shall  be  called  extraordinary. 

38.  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requisition  made  in 
writing  by  not  less  than  one-fifth  in  number  of  the  members  of  the  company,  convene  an  extra- 
ordinary general  meeting. 

39.  Any  requisition  made  by  the  members  shall  express  the  object  of  the  meeting  proposed 
to  be  called,  and  shall  be  left  at  the  registered  office  of  the  company. 

40.  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to  convene 
an  extraordinary  general  meeting.  If  they  do  not  proceed  to  convene  the  same  within  twenty- 
one  days  from  the  date  of  the  requisition,  the  requisitionists,  or  any  other  members  amounting 
to  the  required  number,  may  themselves  convene  an  extraordinary  general  meeting. 

Proceedings  at  general  meetings. 

41.  Ten  days'  notice  at  the  least,  (exclusive  of  the  day  on  which  the  notice  is  served  or 
deemed  to  be  served,  but  inclusive  of  the  day  for  which  notice  is  given)  specifying  the  place, 
the  day  and  the  hour  of  meeting,  and  in  case  of  special  business  the  general  nature  of  such 
business,  shall  be  given  in  manner  hereinafter  mentioned,  or  in  such  other  manner,  if  any,  as 
may  be  prescribed  by  the  company  in  general  meeting,  to  such  persons  as  are,  under  the  regu- 
lations of  the  company,  entitled  to  receive  such  notices,  from  the  company;  but  the  non-receipt 
of  such  notice  by  any  member  shall  not  invahdate  the   proceedings  at  any  general  meeting. 

42.  AU  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  all  that  is  transacted  at  an  ordinary  meeting  with  the  exception  of  sanctioning  a  dividend, 
the  consideration  of  the  accounts,  balance  sheets,  and  the  ordinary  report  of  the  directors  and 
auditor,  the  election  of  directors  and  other  officers  in  the  place  of  those  retiring  by  rotation, 
and  the  fixing  of  the  remimeration  of  the  auditors. 

43.  No  business  shall  be  transacted  at  any  general  meeting,  unless  a  quorum  of  member 
is  present  at  the  time  when  the  meeting  proceeds  to  business;  save  as  herein  otherwise  provided, 
three  members  personally  present  shall  be  a  quorum. 

44.  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  present, 
the  meeting,  if  convened  upon  the  requisition  of  members,  shall  be  dissolved;  in  any  other  case 
it  shall  stand  adjourned  to  the  same  day  in  the  next  week,  at  the  same  time  and  place;  and  if  at 
such  adjourned  meeting  a  quorum  is  not  present,  within  half  an  hour  from  the  time  appointed 
for  the  meeting,  the  members  present  shall  be  a  quorum. 

45.  The  chairman  (if  any)  of  the  board  of  directors  shall  preside  as  chairman  at  every 
general  meeting  of  the  company. 

46.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within  fifteen 
minutes  after  the  time  appointed  for  holding  the  meeting,  or  is  unwilling  to  act  as  chairman, 
the  members  present  shall  choose  one  of  their  number  to  be  chairman. 

47.  The  chairman  may,  with  the  consent  of  any  meeting  at  which  a  quorum  is  present 
(and  shall  if  so  directed  by  the  meeting),  adjourn  the  meeting,  from  time  to  time  and  from  place 
to  place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting  other  than  the  business 
left  unfinished  at  the  meeting  from  which  the  adjournment  took  place.  When  a  meeting  is 
adjourned  for  ten  days  or  more,  notice  of  the  adjourned  meeting  shall  be  given  as  in  the  case  of 
an  original  meeting.  Save  as  aforesaid,  it  shah  not  be  necessary  to  give  any  notice  of  an 
adjournment,  or  of  the  business  to  be  transacted  at  an  adjourned  meeting. 

48.  At  any  general  meeting  a  resolution  put  to  the  vote  of  the  meeting  shall  be  decided 
on  a  show  of  hands,  unless  a  poll  is  (before  or  on  the  declaration  of  the  result  of  the  show  of 
hands)  demanded,  in  case  the  resolution  be  proposed  as  a  special  or  extraordinary  resolution 
by  at  least  five  members,  or  in  any  other  ca-se  by  at  least  two  members,  and,  unless  a  poll  is 
80  demanded,  a  declaration  by  the  chairman  that  a  resolution  has,  on  a  show  of  hands,  been 
carried,  or  carried  unanimously,  or  by  a  particular  majority,  or  lost,  and  an  entry  to  that  effect 
in  the  book  of  proceedings  of  the  company,  shall  be  conclusive  evidence  of  the  fact,  without 
proof  of  the  number  or  proportion  of  the  votes  recorded  in  favour  of,  or  against,  such  resolution. 

49.  If  a  poll  is  duly  demanded  it  shall  be  taken  in  such  manner  as  the  chairman  directs, 
and  the  result  of  the  poll  shall  be  deemed  to  be  the  resolution  of  the  meeting  at  which 
the  poll  is  demanded. 
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50.  In  the  case  of  an  equality  of  votes,  whether  on  a  show  of  hands,  or  an  a  poll,  the  chair- 
man of  the  meeting  at  which  the  show  of  hands  takes  place,  or  at  which  the  poU  is  demanded, 
shall  be  entitled  to  a  second  or  casting  vote. 

51.  A  poU  demanded  on  the  election  of  a  chairman,  or  on  a  question  of  adjournment,  shall 
be  taken  forthwith.  A  poll  demanded  on  any  other  question  shall  be  taken  at  such  time  as  the 
chairman  of  the  meeting  directs. 

Votes  of  members. 

52.  On  a  show  of  hands  every  member  present  in  person  shall  have  one  vote.  On  a  poll 
every  member  shall  have  one  vote  for  each  share  of  which  he  is  the  holder. 

53.  In  the  case  of  joint  holders  the  vote  of  the  senior  who  tenders  a  vote,  whether  in  person 
or  by  proxy,  shaU  be  accepted  to  the  exclusion  of  the  votes  of  the  other  joint  holders;  and  for 
this  purpose  seniority  shall  be  determined  by  the  order  in  which  the  names  stand  in  the  register 
of  members. 

54.  A  member  of  unsound  mind  may  vote,  whether  on  a  show  of  hands  or  a  poU,  by  such 
person  as  may  be  appointed  for  the  purpose  by  a  Divisional  Court,  and  such  person  may  on  a 
poU  vote  by  proxy. 

55.  No  member  shall  be  entitled  to  vote  at  any  general  meeting,  unless  all  calls  or  other 
sums  presently  payable  by  biTn  in  respect  of  shares  in  the  company  have  been  paid. 

56.  On  a  poll  votes  may  be  given  either  personally  or  by  proxy. 

57.  The  instrument  appointing  a  proxy  shall  be  in  writing,  under  the  hand  of  the  appointor, 
or  of  his  attorney  duly  authorized  in  writing,  or,  if  the  appointor  is  a  corporation,  either  under 
the  common  seal,  or  under  the  hand  of  an  officer  or  attorney  so  authorized.  No  person  shall 
act  as  a  proxy  unless  either  he  is  entitled  on  his  own  behalf  to  be  present  and  vote  at  the 
meeting  at  which  he  acts  as  proxy,  or  he  is  appointed  to  act  at  that  meeting  as  proxy  for 
a  corporation. 

58.  The  instrument  appointing  a  qroxy  and  the  power  of  attorney  or  other  authority, 
if  any,  under  which  it  is  signed,  or  a  certified  copy  of  such  power  or  authority,  shall  be  de- 
posited at  the  registered  office  of  the  company  not  less  than  seventy-two  hours  before  the  time 
for  holding  the  meeting  at  which  the  person  named  in  the  instrument  proposes  to  vote,  and  in 
default  the  instrument  of  proxy  shall  not  be  treated  as  vaUd. 

59.  An  instrument  appointing  a  proxy  may  be  in  the  following  form,  or  in  any  other  form 
which  the  directors  shall  approve. 

Company,  Limited, 
I  of  in  the  district  of  being  a  member  of  the 

Company,  Limited,  hereby  appoint  of  as  my  proxy,  to 

vote  for  me  and  on  my  behalf  at  the  (ordinary  or  extraordinary,  as  the  case  may  be)  general 
meeting  of  the  company  to  be  held  on  the  day  of  190    ,  and  at  any 

adjournment  thereof. 

Signed  this  day  of 

Directors. 

60.  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be  determined 
in  writing  by  a  majority  of  the  subscribers  of  the  memorandimi  of  association. 

61.  The  remuneration  of  the  directors  shall  from  time  to  time  be  determined  by  the  com- 
pany in  general  meeting. 

62.  The  qualification  of  a  director  shall  be  the  holding  of  at  least  one  share  in  the  company. 

Powers  and  duties  of  directors. 

63.  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may  pay  all 
expenses  incurred  in  getting  up  and  registering  the  company,  and  may  exercise  aU  such  powers 
of  the  company  as  are  not  by  The  Companies  Ordinance,  1906,  or  any  statutory  modi- 
fication thereof  for  the  time  being  in  force,  or  by  these  articles,  required  to  be  exercised  by 
the  company  in  general  meeting,  subject  nevertheless  to  any  regulations  of  these  articles,  to 
the  provisions  of  the  said  Ordinances,  and  to  such  regulations,  being  not  inconsistent  with  the 
aforesaid  regulations  or  provisions,  as  may  be  prescribed  by  the  company  in  general  meeting; 
but  no  regulation  made  by  the  company  in  general  meeting  shall  invalidate  any  prior  act  of 
the  directors  which  would  have  been  valid  if  such  regulation  had  not  been  made. 

64.  The  directors  may  from  time  to  time  appoint  one  or  more  of  their  body  to  the  office 
of  managing  director  or  manager  for  such  term,  and  at  such  remuneration  (whether  by  way  of 
salary,  or  commission,  or  participation  in  profits,  or  partly  in  one  way,  and  partly  in  another), 
as  they  may  think  fit,  and  a  director  so  appointed  shall  not,  while  holding  such  office,  be  subject 
to  retirement  by  rotation,  or  taken  into  account  in  determining  the  rotation  of  retirement  of 
directors;  but  his  appointment  shall  be  subject  to  determination  ipso  facto  if  he  shall  cease 
from  any  cause  to  be  a  director,  or  if  the  company  in  general  meeting  shall  resolve  that  his 
tenure  of  the  office  of  managing  director  or  manager  be  determined. 

65.  The  amount  for  the  time  being  remaining  undischarged  of  moneys  borrowed  or  raised 
by  the  directors  for  the  purposes  of  the  company  (otherwise  than  by  the  issue  of  share  capital) 
shaU  not  at  any  time  exceed  the  issued  capital  of  the  company,  without  the  sanction  of  the 
company  in  general  meeting. 
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66.  The  directors  shall  duly  comply  with  the  provisions  of  The  Companies  Ordinance, 
1906,  or  any  statutory  modification  thereof  for  the  time  being  in  force,  and  in  particular  the 
provisions  in  regard  to  the  registration  of  mortgages  and  charges  affecting  the  property  of, 
or  created  by,  the  company,  and  to  keeping  a  register  of  the  directors,  and  in  regard  to  sending 
to  the  Registrar  of  Companies  an  annual  list  of  members,  and  a  summary  of  particulars  relating 
thereto,  and  notice  of  Jany  consoUdation  or  increase  of  capital,  or  conversion  of  shares  into  stock, 
and  copies  of  special  resolutions,  and  a  copy  of  the  register  of  directors,  and  notifications  of 
any  changes  therein. 

67.  The  directors  shall  cause  minutes  to  be  made  in  books  provided  for  the  purpose:  a)  of 
all  appointments  of  officers  made  by  the  directors;  b)  of  the  names  of  the  directors  present 
at  each  meeting  of  the  directors  and  of  any  committee  of  the  directors;  o)  of  all  resolutions 
and  proceedings  at  all  meetings  of  the  company,  and  of  directors  and  of  committees  of  directors ; 
and  every  director  present  at  any  meeting  of  directors  or  committee  of  directors  shall  sign  his 
name  in  a  book  to  be  kept  for  that  purpose. 

The  seal. 

68.  The  seal  of  the  company  shall  not  be  affixed  to  any  instrument  except  by  the  authority 
of  a  resolution  of  the  board  of  directors,  and  in  the  presence  of  at  least  two  directors,  and  of 
the  secretary  or  such  other  person  as  the  directors  may  appoint  for  the  purpose;  and  those  two 
directors  and  secretary  or  other  person  as  aforesaid  shall  sign  every  instrument  to  which  the 
seal  of  the  company  is  so  affixed  in  their  presence. 

Disqualification  of  directors. 

69.  The  office  of  director  shall  be  vacated:  if  he  ceases  to  be  a  holder  of  any  share  in  his 
own  right  in  the  company ;  if  he  holds  any  other  office  of  profit  under  the  company,  except  that 
of  managing  director  or  manager;  if  he  becomes  bankrupt  or  insolvent;  if  he  is  found  lunatic 
or  becomes  of  unsound  mind;  if  he  is  concerned  or  participates  in  the  profits  of  any  contract 
with  the  company.  But  the  above  rules  shall  be  subject  to  the  following  exceptions :  That  no 
director  shall  vacate  his  office  by  reason  of  his  being  a  member  of  any  company  which  has 
entered  into  contracts  with  or  done  any  work  for  the  company  of  which  he  is  a  director:  nev- 
ertheless, he  shall  not  vote  in  respect  of  such  contract  or  work:  and  if  he  does  so  vot«, 
his  vote  shall  not  be  counted. 

notation  of  directors. 

70.  At  the  first  ordinary  meeting  of  the  company  the  whole  of  the  directors  shall  retire 
from  office,  and  at  the  ordinary  meeting  in  every  subsequent  year  one-third  of  the  directors 
for  the  time  being,  or  if  their  number  is  not  three  or  a  multiple  of  three,  then  the  number 
nearest  to  one -third,  shall  retire  from  office. 

71.  The  directors  to  retire  in  every  year  shall  be  those  who  have  been  longest  in  office  since 
their  last  election,  but  as  between  persons  who  became  directors  on  the  same  day  those  to  retire 
shall  (unless  they  otherwise  agree  among  themselves)  be  determined  by  lot. 

72.  A  retiring  director  shall  be  eUgible  for  re-election. 

73.  The  company  at  the  general  meeting  at  which  a  director  retires  in  manner  aforesaid 
shall  fiU  up  the  vacated  office  by  electing  a  person  thereto. 

74.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place,  the  places  of 
the  vacating  directors  are  not  filled  up,  the  meeting  shall  stand  adjourned  tiU  the  same  day  in 
the  next  week  at  the  same  time  and  place,  and  if  at  such  adjourned  meeting  the  places  of  the 
vacating  directors  are  not  filled  up,  the  vacating  directors,  or  such  of  them  as  have  not  had 
their  places  filled  up,  shall  be  deemed  to  have  been  re-elected  at  such  adjourned  meeting. 

75.  The  company  may  from  time  to  time,  in  general  meeting,  increase  or  reduce  the 
number  of  directors,  and  may  also  determine  in  what  rotation  such  increased  or  reduced  number 
is  to  go  out  of  office. 

76.  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up  by  the  directors, 
but  the  person  so  chosen  shall  be  subject  to  retirement  at  the  same  time  as  if  he  had  become 
a  director  on  the  day  on  which  the  director  in  whose  place  he  is  appointed  was  last  elected 
a  director. 

77.  The  directors  shall  have  power  at  any  time,  and  from  time  to  time,  to  appoint  a  person 
as  an  additional  director  who  shall  retire  from  office  at  the  next  following  ordinary  general 
meeting,  hut  shall  eligible  for  election  by  the  company  at  that  meeting  as  an  additional  director. 

78.  The  company  may,  by  extraordinary  resolution,  remove  any  director  before  the 
expiration  of  his  period  of  office,  and  may  by  an  ordinary  resolution  appoint  another  person 
in  his  stead;  the  person  so  appointed  shaU  be  subject  to  retirement  at  the  same  time  as  if  he 
had  become  a  director  on  the  day  on  which  the  director  in  whose  place  he  is  appointed  was 
last  elected  a  director. 

Proceedings  of  directors. 

79.  The  directors  may  meet  together  for  despatch  of  business,  adjourn  and  otherwise 
regulate  their  meetings  as  they  think  fit.  Questions  arising  at  any  meeting  shall  be  decided 
by  a  majority  of  votes.  In  case  of  an  equaUty  of  votes  the  chairman  shall  have  a  second  or 
casting  vote.  A  director  may,  and  the  secretary  on  the  requisition  of  a  director  shall,  at  any 
time  summon  a  meeting  of  the  directors. 
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80.  The  quorum  necessary  for  the  transaction  of  the  business  of  the  directors  may  be 
fixed  by  the  directors,  and  unless  so  fixed  shall  (when  the  number  of  directors  exceeds  three) 
be  three. 

81.  The  continuing  directors  may  act  notwithstanding  any  vacancy  in  their  body,  but, 
if  and  so  long  as  their  number  is  reduced  below  the  number  fixed  by  or  pursuant  to  the  regu- 
lations of  the  company  as  the  necessary  quorum  of  directors,  the  continuing  directors  may 
act  for  the  purpose  of  increasing  the  number  of  directors  to  that  number,  or  of  summoning 
a  general  meeting  of  the  company,  but  for  no  other  purpose. 

82.  The  directors  may  elect  a  chairman  of  their  meetings,  and  determine  the  period  for 
which  he  is  to  hold  office ;  but  if  no  such  chairman  is  elected,  or  if  at  any  meeting  the  chairman 
is  not  present  vrithin  five  minutes  after  the  time  appointed  for  holding  the  same,  the  directors 
present  may  choose  one  of  their  number  to  be  chairman  of  the  meeting. 

83.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such 
member  or  members  of  their  body  as  they  think  fit;  any  committee  so  formed  shall,  in  the 
exercise  of  the  powers  so  delegated  conform  to  any  regulations  that  may  be  imposed  on  them 
by  the  directors. 

84.  A  committee  may  elect  a  chairman  of  their  meetings ;  if  no  such  chairman  is  elected, 
or  if  at  any  meeting  the  chairman  is  not  present  within  five  minutes  after  the  time  appointed 
for  holding  the  same,  the  members  present  shall  choose  one  of  their  number  to  be  chairman 
of  the  meeting. 

85.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Questions  arising  at  any 
meeting  shah  be  determined  by  a  majority  of  votes  of  the  members  present,  and  in  case  of  an 
equahty  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

86.  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of  directors,  or  by 
any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disquahfied,  be  as  vahd  as  if  every  such  person  had  been 
duly  appointed  and  was  quahfied  to  be  a  director. 

Dividends  and  reserve. 

87.  The  company  in  general  meeting  may  declare  dividends,  but  no  dividend  shall  exceed 
the  amount  recommended  by  the  directors. 

88.  The  directors  may  from  time  to  time  pay  to  the  members  such  interim  dividends  aa 
appear  to  the  directors  to  be  justified  by  the  profits  of  the  company. 

89.  No  dividend  shall  be  paid  otherwise  than  out  of  profits. 

90.  Subject  to  the  right  of  persons,  if  any  entitled  to  shares  with  special  rights  as  to  divi- 
dend, all  dividends  shall  be  declared  and  paid  according  to  the  amounts  paid  on  the  shares, 
but  if  and  so  long  as  nothing  is  paid  up  on  any  of  the  shares  in  the  company  dividends  may 
be  declared  and  paid  according  to  the  amounts  of  the  shares.  No  amount  paid  on  a  share  in 
advance  of  calls  shall,  while  carrying  interest,  be  treated  for  the  purposes  of  this  article  as  paid 
on  the  share. 

91.  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  the  profits 
of  the  company  such  sum  as  they  think  proper  as  a  reserve  or  reserves  which  shall,  at  the  dis- 
cretion of  the  directors,  be  applicable  for  meeting  contingencies  or  for  equahzing  dividends, 
or  for  any  other  purpose  to  which  the  profits  of  the  company  may  be  properly  appUed,  and 
pending  such  apphcation  may,  at  the  hke  discretion,  either  be  employed  in  the  business  of 
the  company  or  be  invested  in  such  investments  (other  than  shares  of  the  company)  as  the 
directors  may  from  time  to  time  think  fit. 

92.  If  several  persons  are  registered  as  joint  holders  of  any  share,  any  one  of  them  may 
give  effectual  receipts  for  any  dividend  payable  on  the  share. 

93.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  in  manner  hereinafter 
mentioned  to  the  persons  entitled  to  share  therein. 

94.  No  dividend  shall  bear  interest  as  against  the  company. 

Accounts. 

95.  Once  at  the  least  in  every  year  the  directors  shall  lay  before  the  company  in  general 
meeting  a  profit  and  loss  account  for  the  period  since  the  preceding  account  or  (in  the  case  of 
the  first  account)  since  the  incorporation  of  the  company,  made  up  to  a  date  not  more  than 
three  months  before  such  meeting. 

96.  A  balance  sheet  shall  be  made  out  in  every  year,  and  laid  before  the  company  in 
general  meeting  made  up  to  a  date  not  more  than  three  months  before  such  meeting,  and  such 
balance  sheet  shall  contain  a  summary  of  the  property  and  habihties  of  the  company  arranged 
under  the  heads  appearing  in  the  form  annexed  to  this  table  or  as  near  thereto  as  circumstances 
admit.  The  balance  sheet  shall  be  accompanied  by  a  report  of  the  directors  as  to  the  state  of 
the  company's  affairs,  and  they  amount  which  the  recommend  to  be  paid  by  way  of  dividend, 
and  the  amount,  if  any,  which  they  propose  to  carry  to  a  reserve  fund. 

97.  A  copy  of  such  balance  sheet  shall,  seven  days  previously  to  the  meeting,  be  sent 
to  the  persons  entitled  to  receive  notices  of  general  meetings  in  the  manner  in  which  notices 
are  to  be  given  hereunder. 
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Audits. 

98.  Once  at  least  in  every  year  the  accounts  of  the  company  shall  be  examined,  and  the 
correctness  of  the  balance  sheet  ascertained  by  one  or  more  auditor  or  auditors. 

99.  The  first  auditors  shall  be  appointed  by  the  directors;  subsequent  auditors  shall  be 
appointed  by  the  company  in  general  meeting. 

100.  If  one  auditor  only  is  appointed,  aU  the  provisions  herein  contained  relating  to  auditors 
shall  apply  to  him. 

101.  The  auditors  may  be  members  of  the  company ;  but  no  person  is  ehgible  as  an  auditor 
who  is  interested  otherwise  than  as  a  member  in  any  transaction  of  the  company ;  and  no  director 
or  other  officer  of  the  company  is  ehgible  during  his  continuance  in  office. 

102.  The  election  of  auditors  shall  be  made  by  the  company  at  their  ordinary  meeting 
in  each  year. 

103.  The  remuneration  of  the  first  auditors  shall  be  fixed  by  the  directors;  that  of  sub- 
sequent auditors  shall  be  fixed  by  the  company  in  general  meeting. 

104.  Any  auditor  shall  be  re-ehgible  on  his  quitting  office. 

105.  If  any  casual  vacancy  occurs  in  the  office  of  any  auditor  appointed  by  the  company, 
the  directors  shaU  forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  filling 
the  same. 

106.  If  no  election  of  auditors  is  made  in  manner  aforesaid  the  Governor  may,  on  the 
apphcation  of  not  less  than  five  members  of  the  company,  appoint  an  auditor  for  the  current 
year,  and  fix  the  remuneration  to  be  paid  to  him  by  the  company  for  his  services. 

107.  Every  auditor  shall  be  supphed  with  a  copy  of  the  balance  sheet,  and  it  shall  be  his 
duty  to  examine  the  same,  with  the  accounts  and  vouchers  relating  thereto. 

108.  Every  auditor  shall  have  a  hst  dehvered  to  him  of  all  books  kept  by  the  company, 
and  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the  company.  He 
may,  at  the  expense  of  the  company,  employ  accountants  or  other  persons  to  assist  him  in 
investigating  such  accounts,  and  he  may,  in  relation  to  such  accounts,  examine  the  directors 
or  any  other  officer  of  the  company. 

109.  The  auditors  shall  make  a  report  to  the  members  upon  the  balance  sheet  and  accounts, 
and  in  every  such  report  they  shall  state  whether,  in  their  opinion,  the  balance  sheet  is  a  full 
and  fair  balance  sheet,  containing  the  particulars  required  by  these  regulations,  and  properly 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's  affairs,  and 
in  case  they  have  called  for  explanations  or  information  from  the  directors,  whether  such 
explanations  or  information  have  been  given  by  the  directors,  and  whether  they  have  been 
satisfactory;  and  such  report  shall  be  read,  together  with  the  report  of  the  directors,  at  the 
ordinary  meeting. 

Notices. 

110.  A  notice  may  be  given  by  the  company  to  any  member  either  personally  or  by  sending 
it  through  the  post  in  a  prepaid  letter  addressed  to  such  member  at  his  registered  address,  or 
(if  he  has  no  registered  address  in  the  Colony)  at  the  address,  if  any,  within  the  Colony  supplied 
by  him  to  the  company  for  the  giving  of  notices  to  him. 

111.  If  a  member  has  no  registered  address  in  the  Colony  and  has  not  supphed  to  the 
company  an  address  within  the  Colony  for  the  giving  of  notices  to  him,  a  notice  addressed  to 
him,  and  advertised  in  a  newspaper  circulating  in  the  neighbourhood  of  the  registered  office 
of  the  company,  shall  be  deemed  to  be  duly  given  to  him  on  the  day  on  which  the  advertise- 
ment appears. 

112.  A  notice  may  be  given  by  the  company  to  the  joint  holders  of  a  share  by  giving  the 
notice  to  the  joint  holder  named  first  in  the  register  in  respect  of  the  share. 

113.  A  notice  may  be  given  by  the  company  to  the  persons  entitled  to  a  share  in  conse- 
quence of  the  death  or  bankruptcy  of  a  member  by  sending  it  through  the  post  in  a  prepaid 
letter  addressed  to  them  by  name,  or  by  the  title  of  the  representatives  of  the  deceased,  or 
trustee  of  the  bankrupt,  or  by  any  like  description,  at  the  address,  if  any  in  the  Colony  supphed 
for  the  purpose  by  the  persons  claiming  to  be  so  entitled,  or  (until  such  an  address  has  been 
so  supphed)  by  giving  the  notice  in  any  manner  in  which  the  same  might  have  been  given  if 
the  death  or  bankruptcy  had  not  occurred. 

114.  Notice  of  every  general  meeting  shall  be  given  in  some  manner  hereinbefore  authorized 
to :  a)  every  member  of  the  company,  except  those  members  who  (having  no  registered  address 
within  the  Colony)  have  not  supphed  to  the  company  an  address  within  the  Colony  for  the 
giving  of  notices  to  them,  and  also  to  b)  every  person  entitled  to  a  share  in  consequence  of  the 
death  or  bankruptcy  of  a  member,  who,  but  for  his  death  or  bankruptcy,  would  be  entitled 
to  receive  notice  of  the  meeting.  No  other  persons  shall  be  entitled  to  receive  notices  of  general 
meetings. 

115.  Any  notice,  if  given  by  post,  shall  be  deemed  to  have  been  served  at  the  time  when 
the  letter  containing  the  same  would  be  dehvered  in  the  ordinary  course  of  post,  and  in  proving 
the  giving  of  the  notice  it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notice  was 
properly  addressed  and  put  into  the  post  office. 

(Here  follows  a  form  of  balance  sheet  substantially  identical  with  that  contained  in  25 
&  26  Vic.  0.  89,  Sched.  I.,  Table  A.) 
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Second  Schedule. 
(This  Schedule  relates  to  fees  to  be  paid  to  the  Registrar  by  a  company  having  a  capital 
divided  into  shares.)  


Third  Schedule. 
(This  Schedule  relates  to  fees  to  be  paid  to  the  Registrar  by  a  company  not  having  a 
capital  divided  into  shares.)  

Fourth  Schedule. 
(This  Schedule  relates  to  haM-yearly  statement  to  be  made  by  companies,  and  is  sub- 
stantially identical  with  25  &  26  Vic.  c.  89,  Sched.  I.,  Form  D.) 


Fifth  Schedule. 
(Forms  A — C  are  substantially  identical  with  25  &  26  Vic.  c.  89,  Sched.  II.,  Forms,  A, 
D  and  E.) 


b)  No.  9  of  1909.    An  Ordinance  to  amend  The  Companies 
Ordinance,  1906  (28th  June,  1909). 

Short  title.  1.  This  Ordinance  may  be  cited  as  The  Companies  {Amendment) 
Ordinance,  1909,  and  shall  be  read  and  construed  with  The  Gompanies  Ordinance, 
1906  (No.  14  of  1906),  hereinafter  called  the  principal  Ordinance. 

[2.  Adds  to  Ord.  No.  14  of  1906  a  new  subsection,  23  A,  which  is  there  in- 
corporated.] 

c)  No.  18  of  1906.   An  Ordinance  to  make  Provision  for  the  Payment  of 
local  preferential  Creditors  of  a  Foreign  Company  (24  th  December,  1906). 

Short  title,  1.  This  Ordinance  may  be  cited  as  The  Foreign  Companies  Prefe- 
rential Creditors  Ordinance,  1906. 

Interpretation.  2.  In  this  Ordinance,  unless  the  context  otherwise  requires: 
"Court"  means  a  Divisional  Court;  "Foreign  company"  means  any  company  or 
corporation  duly  incorporated  elsewhere  than  in  the  Colony  according  to  the  laws 
in  force  in  the  country  in  which  it  is  incorporated;  "Mining  company"  means  a 
foreign  company  which  carries  or  has  carried  on  operations  in  the  Colony  by  any 
process  whatsoever  for  winning  or  obtaining  minerals,  mineral  oil,  or  precious 
stones,  either  as  its  sole  business,  or  in  conjunction  with  any  other  business;  "Pre- 
ferential creditor"  means  a  person  entitled  to  payment  under  section  3. 

Preferential  debts  of  foreign  company.  3.  1.  The  foUovnng  shall  be  the  prefe- 
rential debts  of  a  foreign  company  within  the  meaning  of  this  Ordinance:  i)  All 
rates  and  taxes  due  from  the  foreign  company  under  The  Town  Councils  Ordinance, 
1894,  or  any  Ordinance  amending  the  same,  at  the  date  of  the  making  of  the  order 
mentioned  in  section  4,  and  having  become  due  and  payable  within  one  year  next 
before  that  date,  ii)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services 
rendered  in  the  Colony  to  the  foreign  company  during  four  months  before  the  date 
of  the  making  of  the  order  mentioned  in  section  4,  not  exceeding  fifty  pounds ;  and 
iii)  All  wages  of  any  labourer  or  workman  not  exceeding  twenty-five  pounds,  whether 
payable  for  time  or  for  piece  work,  in  respect  of  services  rendered  in  the  Colony 
to  the  foreign  company  during  two  months  before  the  date  of  making  of  the  order 
mentioned  in  section  4 :  Provided  that  where  any  labourer  has  entered  into  a  written 
contract  of  service  under  The  Master  and  Servant  Ordinance,  1893,  for  the  payment 
of  a  portion  of  his  wages  in  a  lump  sum  at  the  end  of  the  year  or  other  period  of 
hiring,  he  shaU  have  priority  in  respect  of  the  whole  of  such  sum,  or  a  part  thereof, 
as  the  Court  making  the  said  order  may  decide  to  be  due  under  the  contract,  pro- 
portionate to  the  time  of  service  up  to  the  date  of  the  making  of  the  said  order. 
2.  The  said  debts  shall  have  priority  over  aU  claims  by  or  on  behalf  of  the  holder  of 
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debentures  or  debenture  stock  under  any  floating  charge  created  by  the  foreign 
company.  3.  The  said  debts  shall  rank  equally  among  themselves  and  shall  be  paid 
in  full  by  the  Official  Receiver  hereinafter  mentioned,  unless  the  assets  of  the  foreign 
company  coming  to  his  hands  are  insufficient  to  meet  them,  in  which  case  they 
shall  abate  in  equal  proportions  between  themselves. 
Cp.  Ord.  No.  14  of  1906,  §  136,  supra. 

Court  may  make  order  appointing  Official  Receiver.  4.  1.  If  it  shall  be  proved 
to  the  satisfaction  of  a  Court  of  the  province  within  which  a  foreign  company  is, 
or  has  been  carrying  on  business,  either:  a)  That  such  foreign  company  is  in  the 
course  of  being  wound  up;  or  b)  That  execution  issued  on  a  judgment,  decree,  or 
order  obtained  in  any  Divisional  or  District  Commissioner's  Court  in  favour  of 
any  preferential  creditor  of  such  foreign  company  in  any  proceeding  instituted  by 
such  preferential  creditor  against  the  company  for  recovery  of  the  preferential  debt 
due  to  him  is  returned  unsatisfied  in  whole  or  in  part,  or  c)  That  such  foreign  com- 
pany has  made  default  in  payment  of  any  of  its  preferential  debts  for  the  period 
of  two  months  after  the  same  has  accrued  due,  and  either  that  notice  in  writing 
requiring  such  payment  has  been  given  to  the  local  attorney  or  manager  of  the 
company  by  the  Secretary  for  Mines,  or  other  officer  mentioned  tu  section  5,  and 
has  not  been  comphed  with  for  two  weeks  after  the  date  when  the  same  shall  have 
been  received  by  such  local  attorney  or  manager,  or  that  the  Secretary  for  Mines 
or  other  officer  aforesaid  has  been  unable  to  find  any  local  attorney  or  manager 
of  the  company  on  whom  to  serve  such  notice,  such  Court  may  in  its  discretion 
make  an  order  for  the  appointment  of  an  Official  Receiver  of  the  moveable  and 
iromoveable  property  within  the  Colony  of  such  foreign  company  and  for  the  sale 
by  such  Official  Receiver  of  so  much  of  such  property  as  shall  be  requisite  for  paying 
in  full  all  such  preferential  debts  as  aforesaid,  and  all  costs,  charges,  and  expenses 
of  and  incidental  to  the  proceedings  under  this  Ordinance.  2.  A  person  applying 
for  the  appointment  of  an  Official  Receiver  under  this  section  may  himseK  be  ap- 
pointed such  Official  Receiver.  3.  The  Court  may  fix  the  amount  of  remuneration, 
if  any,  to  be  paid  to  an  Official  Receiver  appointed  under  this  section,  by  way  of 
percentage,  or  otherwise,  and  may  also  determine  whether  any  and  what  security 
shall  be  given  by  such  Official  Receiver.  4.  Every  Official  Receiver  appointed  imder 
this  Ordinance  shall,  with  reference  to  his  appointment  and  so  long  as  the  same  is  in 
force,  be  deemed  to  be  an  officer  of  the  Court  within  the  meaning  of  the  Supreme 
Court  Ordinance,  1876,  and  a  pubUc  officer  within  the  meaning  of  the  Criminal 
Code.  5.  Proceedings  under  this  Ordinance  affecting  any  foreign  company  shall 
be  a  "matter"  within  the  meaning  of  the  Supreme  Court  Ordinance,  1876. 

Application  for  order,  how  made.  5.  An  apphcation  for  an  order  under  the 
last  preceding  section  shall  be  by  petition,  which  may  be  presented  by  any  one  or 
more  preferential  creditors,  or,  in  the  case  of  a  mining  company,  by  the  Secretary 
for  Mines,  and  in  the  case  of  any  other  foreign  company  by  any  officer  appointed 
for  the  purpose  by  the  Governor  in  writing. 

I^ervice  of  petition  and  order.  6.  A  copy  of  every  such  petition  and  order  as 
aforesaid  shall  be  served  on  the  foreign  company  affected  thereby  in  such  manner 
as  the  Court  may  direct,  and  notice  of  every  such  order  shall  be  published  in  the 
Gazette. 

Stay  of  actions,  etc.,  against  foreign  company.  7.  When  an  order  has  been 
made  appointing  an  Official  Receiver  of  a  foreign  company  under  section  4,  and 
so  long  as  the  same  remains  in  force,  no  suit,  action,  or  other  proceeding  shall  be 
proceeded  with  or  commenced  against  such  foreign  company,  and  no  disposition 
shall  be  made  by  such  foreign  company  of  any  of  its  moveable  or  immoveable  prop- 
erty within  the  Colony,  except  with  the  leave  of  the  Court,  and  subject  to  such 
terms  as  the  Court  may  impose.  Every  disposition  of  property  in  contravention 
of  this  provision  shall  be  void. 

Powers  and  duties  of  Official  Receiver.  8.  An  Official  Receiver  of  a  foreign 
company  shall  be  described  by  the  style  of  the  Official  Receiver  of  the  particular 
company  in  respect  of  which  he  is  appointed  and  not  by  his  individual  name,  and 
shall  take  into  his  custody  or  under  his  control  all  the  moveable  and  immoveable 
property  in  the  Colony  to  which  such  foreign  company  is  or  appears  to  be  entitled, 
and  shall,  subject  to  the  control  of  the  Court  have  power :  i)  To  bring  an  action  for 
recovery  of  money  due  to  the  company,  and  with  the  sanction  of  the  Court,  to 
compromise  any  claim  for  such  money;  ii)  To  make  arrangements  for  carrying  on 

16* 
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the  business  of  the  company  during  the  continuance  of  proceedings  under  this 
Ordinance ;  iii)  To  ascertain  the  names  of  the  preferential  creditors  and  the  amount 
of  the  preferential  debts  of  the  company  mentioned  in  section  3  and  for  that  purpose 
to  fix  a  day  or  days  on  or  before  which  the  preferential  creditors  are  to  prove  their 
debts  to  his  satisfaction,  or  to  be  excluded  from  the  benefit  of  any  payment  under 
this  Ordinance ;  iv)  To  sell  the  moveable  and  immoveable  property  of  the  company 
within  the  Colony,  or  so  much  thereof  as  may  be  requisite  for  the  payment  in  full 
of  the  said  preferential  debts  and  of  all  costs,  charges,  and  expenses  of  and  incidental 
to  the  proceedings  under  this  Ordinance,  together  or  in  parcels,  by  pubHc  auction 
or  private  contract,  with  power  to  transfer  the  same;  v)  To  pay  the  preferential 
debts  of  the  company  in  manner  laid  down  in  section  3,  subsection(3),  and  the  costs, 
charges  and  expenses  of  and  incidental  to  the  proceedings  under  this  Ordinance; 
vi)  With  the  sanction  of  the  Court  to  employ  a  solicitor  to  assist  him  in  the  perform- 
ance of  his  duties;  vii)  To  apply  to  the  Court  from  time  to  time  for  such  directions 
as  he  may  consider  necessary  or  for  the  determination  of  any  question  arising  in  the 
matter  of  the  performance  of  his  duties;  viii)  Generally  to  do  all  such  acts  and  to 
execute  all  such  deeds,  receipts,  and  other  documents  as  he  may  deem  necessary 
or  expedient  for  the  purposes  of  this  Ordinance. 

Appeal  to  Court  against  Official  Receiver.  9,  If  any  person  is  aggrieved  by 
any  act  or  decision  of  the  Official  Receiver  of  a  foreign  company,  he  may  apply 
to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  decision 
complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

Power  of  Court  to  summon  before  it  persons  suspected  of  having  property  of 
company.  10.  1.  The  Court  may,  upon  the  application  of  the  Official  Receiver  of 
a  foreign  company,  at  any  time  summon  before  it  and  examine  upon  oath  any 
officer  of  such  company  or  person  known  or  suspected  to  have  in  his  possession 
any  of  the  estate  or  effects  of  such  company,  or  supposed  to  be  indebted  to  such 
company,  or  any  person  whom  the  Court  may  deem  capable  of  giving  information 
concerning  the  trade,  deaUngs,  estate,  or  effects  of  such  company,  and  may  require 
any  such  officer  or  person  to  produce  any  books,  papers,  deeds,  writings,  or  other 
documents  in  his  custody  or  power  relating  to  such  company,  or  to  comply  with 
such  order  as  to  the  disposal  of  any  such  estate  and  effects  as  aforesaid  as  the 
Court  may  think  proper  to  make  in  the  circumstances;  2.  Any  person  so  sum- 
moned, who,  after  being  tendered  a  reasonable  sum  for  his  expenses,  refuses  to  come 
before  the  Court  at  the  time  appointed,  having  no  lawful  impediment  (made  known 
to  the  Court  at  the  time  of  its  sitting  and  allowed  by  it)  may  be  apprehended  and 
brought  before  the  Court  for  examination.  3.  Where  any  person  claims  a  lien 
on  papers,  deeds,  or  writings  produced  by  him,  such  production  shall  be  without 
prejudice  to  such  hen,  and  the  Court  shall  have  jurisdiction  to  determine  all  questions 
relating  to  such  lien. 

Official  Receiver  to  file  affidavit  of  accounts.  11.  1.  When  the  Official  Receiver 
of  a  foreign  company  has  made  payment  in  full,  or  as  far  as  the  assets  coming  to 
his  hands  permit,  of  the  preferential  debts  of  the  company,  and  the  costs,  charges, 
and  expenses  aforesaid,  he  shall  file  with  the  Registrar  of  the  Court  an  affidavit 
setting  forth  particulars  and  accounts  of  all  moneys  coming  to  his  hands  by  sale 
of  property  of  the  company  or  otherwise,  the  amount  of  the  preferential  debts 
and  the  names  of  the  preferential  creditors  as  ascertained,  and  the  sum  paid  to  each 
preferential  creditor,  and  all  payments  made  on  account  of  such  costs,  charges,  and 
expenses  as  aforesaid,  together  with  such  other  particulars  or  accounts  as  may  be 
prescribed  by  rule  made  under  section  14,  and,  if  there  shall  be  any  balance  of  cash 
remaining  in  his  hands,  he  shall  pay  the  same  into  Court  or  to  such  person  as  the 
Court  may  direct.  2.  If  the  said  payments  have  not  been  completed  at  the  expiration 
of  three  months  from  the  date  of  the  making  of  the  order  under  section  4,  the  Official 
Receiver  shall  within  one  week  of  the  end  of  such  period  of  three  months  and  of  every 
succeeding  period  of  three  months  during  which  any  such  payments  shall  not  have 
been  completed,  file  an  interim  account  of  his  receipts  and  payments  for  such  period. 

Annulment  of  order  made  under  section  4.  12.  1.  On  the  filing  of  a  final  affi- 
davit of  accounts  under  the  preceding  section,  the  Court  shall,  if  satisfied  that  the 
claims  of  the  preferential  creditors  of  the  foreign  company  have  been  paid  in  full, 
or  so  far  as  circumstances  reasonably  allow,  and  that  the  costs,  charges,  and  ex- 
penses aforesaid  have  been  paid  or  provided  for,  make  an  order  annuUing  the  order 
made  under  section  4,  and  releasing  the  Official  Receiver  from  his  appointment, 
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provided  that  the  Court  may  at  ■any  time  on  the  apphcation  of  a  foreign  company 
and  on  such  terms  as  it  may  deem  proper  annul  any  such  order.  2.  Notice  of  an 
order  made  under  this  section  shall  be  served  upon  the  company  in  such  manner 
as  the  Court  may  direct,  and  shall  be  published  in  the  Gazette. 

Appointment  of  new  receiver,  13.  An  Official  Receiver  may  be  removed  by 
the  Court  on  due  cause  shown,  or  may  resign  with  the  leave  of  the  Court,  and  any 
vacancy  in  the  office  of  Official  Receiver  of  a  foreign  company,  from  whatever 
cause  arising,  may  be  filled  by  the  Court. 

Rules.  14.  The  provisions  of  section  88  of  the  Swpreme  Court  Ordinance,  1876, 
shall  be  deemed  to  extend  to  the  making,  altering,  or  revoking  of  rules  for  the  pur- 
poses of  this  Ordinance. 


Bills  of  Exchange, 
a)  No.  10  of  1894.    An  Ordinance  to  codify  the  Law  relating  to  Bills 
of  Exchange,  Cheques,  and  Promissory  Notes  (14th  August,   1894).^) 


Short  titles  Bills  of  Exchange  Ordinance,  1894,  In  the  numbering  of  its  section 
and  in  its  phraseology  the  Ordinance  is  identical  with  the  Imperial  Bills  of  Exchange 
Act,  1882,  (45  &  56  Vic.  c.  61),  except  as  follows: 

1.  The  numbering  of  §§  1 — 95  corresponds  with  that  of  the  Imperial  Act; 
§  96  of  the  Ordinance  corresponds  with  §  97  of  the  Act ;  §  53  (2)  of  the  Imperial 
Act  relating  to  Scotland  is  omitted,  eis  are  also  §§  96,  98 — 100,  and  Sched.  2. 

2.  Throughout  "Ordinance"  is  substituted  for  "Act;"  in  §  2  the  definitions  of 
"bill"  and  "note,"  in  proper  alphabetical  order,  are  as  follows:  "bill"  means  'bill  of 
exchange;'  'note'  means  'promissory  note;"  §  4  reads  as  follows:  "4.  (1)  An  inland 
bill  is  a  bill  which  is  or  in  the  face  of  it  purports  to  be  (a)  both  drawn  and  payable 
within  the  Colony,  or  (b)  drawn  within  the  Colony  upon  some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill.  (2)  Unless  the  contrary  appear  on  the  face  of  the 
bill  the  holder  may  treat  it  as  an  inland  bill;"  in  §  5  (2)  "Where  in  a  bill  the  drawer 
and  the  drawee"  is  substituted  for  "Where  in  a  bill  drawer  and  drawee;"  §  14  reads 
as  follows:  "Where  a  bill  is  not  payable  on  demand,  the  day  on  which  it  falls  due 
is  determined  as  follows :  1.  Three  days  called  days  of  grace  are,  in  every  case  where 
the  bill  itself  does  not  otherwise  provide,  added  to  the  time  of  payment  as  fixed 
by  the  bill,  and  the  bill  is  due  and  payable  on  the  last  day  of  grace :  provided  that  (a) 
when  the  last  day  of  grace  falls  on  Sunday,  Christmas  Day,  or  Good  Friday,  the  bill 
is,  except  in  the  case  hereinafter  provided  for,  due  and  payable  on  the  preceding 
business  day;  b)  When  the  last  day  of  grace  is  a  day  appointed  by  Ordinance,  pro- 
clamation, notice,  or  order  as  a  pubUc  hohday  (other  than  Christmas  Day  or  Good 
Friday)  or  when  the  last  day  of  grace  is  a  Sunday  and  the  second  day  of  grace  is  a 
holiday,  the  biU  is  due  and  payable  on  the  succeeding  business  day.   2.  Where  a  bill 

.  is  payable  at  a  fixed  period  after  date,  after  sight,  or  after  the  happening  of  a  speci- 
fied event,  the  time  of  payment  is  determined  by  excluding  the  day  from  which  the 
time  is  to  begin  to  run  and  by  including  the  day  of  payment.  3.  Where  a  bill  is 
payable  at  a  fixed  period  after  sight  the  time  begins  to  run  from  the  date  of  the 
acceptance,  if  the  bill  be  accepted,  and  from  the  date  of  noting  or  protest,  if  the 
bill  be  noted  or  protested  for  non-acceptance  or  for  non-delivery.  4.  The  term  'month' 
in  a  bill  means  calendar  month;"  in  §  29  (I)  "or"  is  inserted  before  paragraph  (b); 
in  §  41  (1)  (d)  "or  insolvent"  is  inserted  after  "bankrupt,"  and  "or  to  the  official 
assignee"  after  "trustee;"  in  §  41  (2)  (a)  "bankrupt  or  insolvent"  is  substituted  for 
"or  bankrupt;"  in  §  45,  in  the  introductory  paragraph,  "drawer  and  the  endorsers" 
is  substituted  for  "drawer  and  endorsers ;"  in  §  49  (10)  "or  insolvent"  is  inserted  after 
"bankrupt,"  and  "or  to  the  official  assignee"  after  "trustee;"  in  §  51  (9)  "any 
circumstances"  is  substituted  for  "any  circumstance;"  in  §  53  "this  section  shall 
not  extend  to  Scotland"  is  omitted;  in  §  53  "this  section  shall  not  extend  to  Scot- 
land" is  omitted;  in  §  55  (2)  "it"  is  omitted  after  "by  indorsing;"  in  §  69  "apply 
for 2)  the  drawer"  is  substituted  for  "apply  to  the  drawer;"  in  §  70  "or  a  judge" 
and  "or  judge"  are  omitted,  and  "provided  that  an  indemnity"  is  substituted  for 

1)  This  Ordinance  is  in  force   in  Ashanti.   —  Ashanti,   Ord.  Nc.  1  of  1902,  §  26  (8).  — 
2)  Sic;  obviously  "to." 
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"provided  an  indemnity;"  in  §  71  (2)  "said"  is  omitted  before  "parts;"  in  §72 
"Colony"  is  throughout  substituted  for  "United  Kingdom;"  in  §  72  (1)  (b)  "thereof" 
is  omitted  after  "payment;"  in  §  76  (1)  (a)  "negotiable" i)  is  substituted  for  "not 
negotiable;"  in  §  83  "Colony"  is  substituted  for  "British  Islands;"  in  §89(2) 
"first"  is  omitted  before  "indorser;"  §  92  (b)  reads  as  follows:  "A  day  appointed  by 
Ordinance,  proclamation,  notice,  or  order  as  a  pubUc  hoUday;"  in  94  "a"  is  omitted 
before  "formal  protest,"  and  "1"  is  omitted  after  "Schedule;"  §  96  reads  as  follows: 
"1.  The  rules  of  common  law  including  the  law  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  express  provisions  of  this  Ordinance,  shall  continue  to  apply 
to  bills  of  exchange,  promissory  notes,  and  cheques.  2.  Nothing  in  this  Ordinance 
shall  affect  (a)  the  provisions  of  the  Stamp  Ordinance,  1889^),  or  of  any  Ordinances 
amending  it,  or  of  any  Orders  in  Council  made  thereunder,  or  of  any  Ordinance 
or  enactment  for  the  time  being  in  force  relating  to  the  revenue;  b)  The  validity 
of  any  usage  relating  to  dividend  warrants,  or  the  indorsements  thereof;"  §  92  (c). 
is  omitted. 

Schedule. 

Form  of  protest  which  may  be  used  when  the  services  of  a  notary  can  not  he  obtained. 

Know  all  men  that  I,  A.  B.  (householder),  of  in  the  Gold  Coast  Colony  at 

the  request  of  C.  D.,  there  being  no  notary  pubhc  available,  did  on  the  day  of 

18  at  demand  payment  (or  acceptance)  of  the  bill  of  exchange 

hereunder  written,   from   E.  P.,   to   which   demand  he   made   answer   (state  answer,  if  any) 

wherefore  I  now,  in  the  presence  of  G.  H.  and  J.  K.,  do  protest  the  said  bill  of  exchange. 

(Signed)  A.  B. 

T  K    I  Witnesses. 

N.  B.   The  bill  itself  should  be  annexed  or  a  copy  of  the  bill  and  all  that  is  written  thereon 
should  be  underwritten. 


b)  No.  1  of  1902.    An  Ordinance  in  aid  of  the  Administration 
of  Ashanti  (4  th  January,  1902). 


Ashanti  bills  not  to  be  deemed  foreign.  8.  The  word  "Colony"  in  sections  4,  72, 
and  83  of  the  Bills  of  Exchange  Ordinance,  1894,  shall  be  deemed  to  include  Ashanti, 
which  shall  not,  for  the  purposes  of  the  said  Ordinance,  be  deemed  a  foreign  country. 

See  also  Ashanti,  Ord.  No.  1  of  1902,  §  26  (8). 


Public  Holidays. 

No.  6  of  1899.    An  Ordinance  to  make  Provision  for  Public  Holidays 

(20th  May,  1899).') 


Short  title.  1.  This  Ordinance  may  be  cited  as  The  Public  Holidays  Ordi- 
nance, 1899. 

Public  holidays.  2.  The  several  days  in  the  Schedule  to  this  Ordinance  men- 
tioned (and  which  days  are  in  this  Ordinance  hereinafter  referred  to  as  pubhc  hohdays) 
shaU  in  every  year  be  kept  as  public  holidays  at  the  several  pubhc  offices  in  this 
Colony. 

1)  Obviously  an  error.  —  ^)  BiUs  of  exchange  payable  on  demand  are  subject  to  a  stamp 
duty  of  Id.;  other  biUs  of  exchange  and  promissory  notes,  drawn  in  or  out  of  the  Colony  and 
payable  or  negotiated  within  the  Colony,  are  subject  to  the  following  stamp  duties:  over  £1 
and  not  exceeding  £10,  Id;  over  £10  and  not  exceeding  £25,  3d;  over  £25  and  not  exceeding 
£50,  6d;  over  £50  and  not  exceeding  £75,  9d;  over  £75  and  not  exceeding  £100,  Is;  for 
every  additional  £25,  or  part  thereof,  3d.  —  Ord.  No.  12  of  1889,  Sched.  These  provisions  apply 
to  Ashanti.  —  Ord. No.  1  of  1902,  §7;  Ashanti,  Ord.  No.  1  of  1902,  §  26  (8).  —3)  Railways  are 
exempted  from  the  operation  of  this  Ordinance  by  Ord.  No.  12  of  1903.  The  Public  Holidays 
Ordinance,  1899,  is  in  force  in  Ashanti.  —  Ashanti,  Ord.  No.  1  of  1902,  §  26  (8j. 
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Governor  in  Council  may  alter  public  holidays.  3.  The  Governor  in  Council 
may  from  time  to  time,  whenever  it  shall  appear  that  in  any  year  it  is  inexpedient 
that  a  day  mentioned  in  the  Schedule  should  be  a  public  hoUday,  declare,  by  pro- 
clamation, that  such  day  shall  not  in  such  year  be  a  public  hoHday,  and  appoint 
such  other  day  as  may  seem  fit  to  be  a  pubUc  holiday  instead  of  such  day,  and 
thereupon  the  day  so  appointed  shall  in  such  year  be  substituted  for  the  day  first 
mentioned. 

Schedule. 

(As  amended  by  Ord.  No.  14  of  1899.) 
Public  Holidays. 

1.  The  first  day  of  January. 

2.  Good  Friday. 

3.  Easter  Monday. 

4.  Whit  Monday. 

5.  The  first  Monday  in  the  month  of  August. 

6.  Christmas  Day. 

7.  The  twenty-sixth  day  of  December. 

8.  Her  Majesty's  birthday,  or  the  day  on  which  Her  Majesty's  birthday  may  be  appointed 
by  the  Governor  to  be  kept. 

9.  AU  days  which  the  Governor  in  CounoU  may,  by  proclamation,  declare  and  appoint 
to  be  days  of  thanksgiving  or  to  be  pubhc  hohdays. 

Note:  If  the  first  day  of  January  or  the  twenty-sixth  day  of  December  falls  on  a  Sunday, 
the  next  following  Monday  shall  be  a  public  hohday. 


Folded  Woven  Goods. 

a)  No.  2  of  1894.    An  Ordinance  to  regulate  the  Importation  of  Folded 
Woven  Goods  (3d  March,  1894). 


Short  title.  1.  This  Ordinance  may  be  cited  as  The  Folded  Woven  Goods  Or- 
dinance, 1894. 

[2 — 18.  Are  identical  in  all  material  respects  with  the  provisions  of  the  Gambia 
Folded  Woven  Goods  Ordinance,  No.  2  of  1894,  §§  1—10,  12—17.  The  dates  men- 
tioned in  §§  1,  2  and  5  of  the  Gambia  Ordinance  are  in  the  Gold  Coast  Ordinance 
respectively  changed  to  30th  June,  1894,  30th  June,  1895,  and  1st  July,  1894. 
The  jurisdiction  under  §§  8  and  9  is  vested  in  the  District  Commissioner  and 
jurisdiction  in  appeal  is  vested  in  the  Divisional  Court  instead  of  the  Supreme  Court.] 


Schedule. 


Exemptions. 
Silks,  silk  velvets,  tweeds,  handkerchiefs,  broad  cloth,  worsted  cloth,  and  all  piece  goods 
made  wholly  or  partly  from  wooUen  or  worsted  yam. 


b)  No.  12  of  1911.    An  Ordinance  to  amend  the  Folded  Woven  Goods 
Ordinance,  1894  (13th  September,  1911). 

[This  Ordinance  amends  Ord.  No.  2  of  1894.] 
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Introduction.^) 


The  boundaries  of  Northern  Nigeria  are  defined  in  the  Northern  Nigeria  Order 
in  Council,  18992). 

Government. 

The  Protectorate  is  administered  under  the  Order  in  Council  of  27  th  Decem- 
ber, 18993),  as  amended  by  Orders  in  Council  of  1 1  th  February,  1907*)  and  19th 
March,  1908 5).  The  Protectorate  is  administered  by  a  Governor,  who  also  exer- 
cises the  power  of  legislation  by  means  of  Proclamations,  subject  to  disallowance 
by  the  Crown®). 

Law  in  force. 

The  common  law,  the  doctrines  of  equity  and  the  statutes  of  general  application 
in  force  in  England  on  1st  January,  1900,  are  in  force  in  Northern  Nigeria'' ),  except 
as  modified  by  local  Proclamations,  so  far  as  the  hmit  of  the  local  jurisdiction  and 
local  circumstances  permit^).  Native  laws  and  customs  may  be  applied  in  so  far  as 
these  laws  and  customs  are  not  repugnant  to  natural  justice,  equity,  and  good  con- 
science, or  incompatible  with  some  express  enactment  of  the  Colony.  In  ordinary 
cases  the  native  law  and  customs  are  appHed  only  in  cases  between  natives,  but  the 
courts  may  apply  them  in  cases  between  natives  and  Europeans  where  it  appears 
that  substantial  injustice  would  be  done  to  either  party  by  a  strict  adherence  to 
the  rules  of  English  law®).  The  English  law  of  contracts  is  in  force  in  the  Colony i"). 

Courts  and  procedure. 

The  judicial  system  comprises  a  Supreme  Court,  Provincial  Courts,  Cantonment 
Courts,  and  Native  courts.  The  Supreme  Court  consists  of  such  Judge  or  Judges 
as  may  be  appointed  by  the  Governor,  and  also  of  the  Chief  Justice  and  every 
Judge  of  the  Supreme  Court  of  Southern  Nigeria^).  The  Full  Court  is  a  Court  of 
Appeal  and  for  this  purpose  is  fully  constituted  by  two  of  the  Judges,  but  may 
consist  of  more  Judges,  of  whom  the  Chief  Justice,  or  the  person  for  the  time  being 
discharging  the  functions  of  Chief  Justice,  must  be  one.  In  all  matters  brought 
before  the  Full  Court  on  appeal  or  otherwise,  the  decision  of  the  majority  of  the 
Judges,  in  case  they  do  not  agree  in  their  opinion,  is  to  be  the  judgment  of  the 
Court.  When  the  Court  is  constituted  by  two  Judges,  the  Chief  Justice,  or  person 
for  the  time  being  discharging  the  functions  of  Chief  Justice,  has,  in  the  case  of  a 
tie,  a  casting  vote^^).  The  Supreme  Court  is  a  superior  court  of  record,  and  in  addition 

1)  For  the  history  of  Northern  Nigeria,  see  p.  179,  sv/pra.  —  2j  27th  December  1899, 
Stat.  R.  &  O.  Rev.  1904,  Vol.  5,  "Foreign  Jurisdiction,"  p.  153,  §2.-3)  Ibid.  —  *)  Stat. 
R.  &  O.  1907,  p.  184.  —  6)  Stat.  R.  &  O.  1908,  p.  380.  —  6)  Order  in  Council  27th  Decem- 
ber, 1899,  §§  6—8.  —  ')  P.  No.  6  of  1902,  §  13,  reprinted  in  full,  infra.  —  »)  Ibid.  §  16, 
reprinted  in  full,  infra.  —  «)  Ibid.  §  18.  —  i")  Ibid.  §§  13,  16.  As  to  native  law,  see  the 
report  of  Northcote  W.  Thomas  in  Anthropological  report  on  the  Edo-speaking  peoples  of 
Nigeria.  Also  memorandum  on  native  law.  (London,  1906.)  —  ")  P.  No.  6  of  1902,  §  4, 
as  amended  by  P.  No.  11  of  1903,   §  3.   —  12)  P.  No.  6  of   1902,   §  7. 
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to  jurisdiction  specially  conferred  exercises  all  the  jurisdiction,  powers,  and  au- 
thorities vested  in  the  High  Court  of  Justice  in  England  i)  and  is  a  court  of  ad- 
miralty under  the  Colonial  Courts  of  Admiralty  Act,  18902).  The  Court  has  the 
jurisdiction  of  the  Lord  Chancellor  of  England  in  regard  to  the  appointment  and 
control  of  guardians  of  infants  and  lunatics 3),  and  jurisdiction  in  probate,  divorce 
and  matrimonial  causes*).  Law  and  equity  are  administered  concurrently.  In 
case  there  is  a  conflict  or  variance  between  the  rules  of  equity  and  the  rules  of  the 
common  law  with  reference  to  the  same  matter,  the  rules  of  equity  prevail^).  Except 
when  reqiiired  to  sit  in  the  court  of  appeal,  any  Judge  may,  with  the  concurrence 
of  the  Governor,  appoint  a  special  court  at  any  place  for  the  trial  of  any  civil  or 
criminal  cause 6).  The  Chief  Justice  may  transfer  to  the  Supreme  Court  from  any 
other  court  any  cause  over  which  the  Supreme  Court  has  jurisdiction ''),  and  any 
Judge  may  reserve  for  the  consideration  by  the  Pull  Court  on  a  case  stated  any 
question  of  law  arising  on  the  trial  of  any  civil  or  criminal  case 8).  An  appeal  lies 
to  the  Pull  Court  from  all  final  judgments  and  decisions  of  the  Supreme  Court  or  a 
Judge  thereof  where  the  claim  determined  exceeds  the  value  or  amount  of  £  50, 
and,  by  leave  of  the  Judge  making  the  order,  from  all  interlocutory  order  and 
decisions  made  in  any  suit'). 

Provincial  Courts  are  estabhshed  in  each  Province.  A  Provincial  Court  con- 
sists of  the  Resident,  or  Assistant  Resident,  in  charge  of  the  Province  in  which  the 
Court  is  situated,  and  all  other  Residents  and  Assistant  Residents  appointed  to  such 
Province  and  not  in  charge  thereof,  together  with  all  persons  appointed  as  or  by 
Government  notice  Justices  of  the  Peace  lO).  Each  of  the  above  mentioned  persons 
may  exercise  the  jurisdiction  of  and  compose  a  Provincial  Court^i).  A  Provincial 
Court  is  a  superior  court  of  record,  exercising  both  civil  and  criminal  jurisdiction. 
The  civil  jurisdiction  extends  to  all  personal  suits  whether  arising  from  contract 
or  from  tort  or  from  both  where  the  debt  or  demand  claimed,  whether  as  balance 
of  account  or  otherwise  does  not  exceed  £  10,  to  all  suits  between  landlord  and  tenant, 
or  the  possession  of  any  lands  or  houses  claimed  under  lease,  or  refused  to  be  delivered 
up  where  the  annual  value  or  rent  does  not  exceed  £  10 ;  to  issue  writs  of  habeas  cor- 
pus; to  appoint  guardians  of  infants;  and  to  grant  injunctions  or  orders  to  stay 
waste  or  alienation  or  for  the  detention  and  preservation  of  any  property  the  subject 
of  such  suit,  or  to  restrain  breaches  of  contracts  or  torts^^).  The  Court  may,  with 
the  consent  of  the  Governor,  direct  any  cause  or  matter  commenced  in  the  Provincial 
Court  to  be  transferred  to  the  Supreme  Court  at  any  time  or  at  any  stage  thereof  i*). 
The  Resident  in  charge  of  a  Province  may  order  any  case  or  matter  to  be  transferred 
to  his  Court  from  any  other  Provincial  Court  or  from  any  Native  Court  in  his  Pro- 
vince^*).    An  appeal  lies  to  the  Supreme  Courti^). 

In  every  Cantonment  there  is  a  court  presided  over  by  a  Cantonment  Magistrate 
appointed  by  the  Governor.  Every  Cantonment  Magistrate,  within  the  area  of  his 
Cantonment,  as  proclaimed  under  the  Cantonment  Proclamation,  1904,  including, 
if  the  Governor  by  notice  published  in  the  Gazette  so  directs,  any  town  or  village 
or  land  adjacent  thereto,  to  which  the  provisions  of  the  said  Proclamation  may 
have  been  applied,  forms  a  Court  and  may  exercise  the  power  of  a  Judge  of  the 
Supreme  Court  1^).  Cantonment  Magistrates  exercise  civil  jurisdiction  in  all  personal 
suits,  whether  arising  from  contract  or  from  tort,  or  from  both,  where  the  debt  or 
damage  claimed,  whether  as  balance  of  account  or  otherwise,  does  not  exceed  £5; 
in  all  suits  between  landlord  and  tenant  for  the  possession  of  any  lands  or  houses 
claimed  under  lease,  or  refused  to  be  delivered  up,  where  the  annual  value  or  rent 
does  not  exceed  £5;  and  may  grant  in  any  suit  iastituted  in  the  Cantonment  Court 
injunctions  to  stay  waste  or  alienation  or  for  the  detention  or  preservation  of  any 
property  the  subject  of  such  suit,  or  to  restrain  breaches  of  contract  or  torts  i^). 
In  cases  between  natives  the  Cantonment  Magistrate  may  order  the  transfer  of 
a  suit  from  a  Cantonment  Court  to  a  Native  Court  i*).  Monthly  lists  of  cases  decided 
by  the  Cantonment  Magistrate  are  forwarded  to  the  Chief  Justice,  and  the  Chief 
Justice,  when  any  judgment  shall  have  been  given  contrary  to  law,  may,  without 

1)  Ibid.  §  11.  —  2)  53  &  54  Vic.  o.  27.  See  Order  in  Council,  18th  October,  1909,  Stat. 
R.  &  O.  1909,  p.  343.  —  s)  p.  No.  6  of  1902,  §  12.  —  *)  Ibid.  §  14.  —  6)  ibid.  §  17.  — 
—  6)  Ibid.  §  23.  —  7)  Ibid.  §§  25—28.  —  8)  Ibid.  §  33.  —  »)  Ibid.  §  32.  —  lO)  P.  No.  9 
of  1902,  §  5. —  11)  Ibid.  §  6.-12)  Ibid.  §  11.  —  ")  Ibid.  §  13.  —  i*)  Ibid.  §  14.  —  ")  Ibid. 
§  21.  —  16)  P.  No.  7  of  1902,  §  4,  as  amended  by  P.  No.  14  of  1909,  §  2.  —  i')  P.  No.  7  of 
1902,   §  11.  —  18)  Ibid.  §  14. 
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hearing  any  argument,  set  aside  or  amend  such  judgment^).  There  is  no  right  of 
appeal  2). 

With  the  approval  of  the  Governor  a  Resident  may  establish  within  his  Province 
one  or  more  Native  Courts  to  be  known  as  AlkaU's  Courts,  and  one  or  more  Native 
Courts  to  be  known  as  Judicial  Councils*).  These  Courts  apply  native  law.  An 
AlkaU's  Court  consists  of  an  AlkaU,  with  or  without  Mallams,  Almajirai,  or  other 
persons  acting  either  in  conjunction  with  the  Alkali  as  Judges,  or  sitting  as  assessors, 
with  such  powers  as  the  Resident  may  determine.  The  Alkali  is  president  of  the 
Court.  A  Judicial  Council  consists  of  an  Emir,  or  a  Chief,  or  a  District  Headman, 
with  Mallams,  or  other  persons  acting  either  in  conjunction  with  the  Emir,  Chief, 
or  District  Headman  as  Judges,  or  sitting  as  assessors,  with  such  powers  as  the  Re- 
sident may  determine.  The  Emir  is  President  of  the  Council*).  The  warrant 
establishing  a  Native  Court  must  define  the  powers  of  such  Court  and  the  area  of 
its  jurisdiction^).  A  Native  Court  has  full  jurisdiction  and  power  to  the  extent  set 
forth  in  its  warrant  in  all  civil  and  criminal  cases  in  which  all  the  parties  are  natives, 
and,  with  the  consent  of  the  Resident,  in  civil  and  criminal  cases  in  which  a  non- 
native  of  African  descent 8),  or  a  native  in  Government  employment  is  a  party''). 
Any  person  dissatisfied  with  the  decision  of  a  Native  Court  may  appeal  at  any  time 
within  thirty  days  from  such  decision  to  such  court  as  the  Resident  may  appoint 8). 
The  Resident  may  appoint  the  Alkali's  Court  or  Judicial  Council  (if  presided  over 
by  the  Emir)  at  the  capital  city  of  his  Province  to  be  a  court  of  appeal  for  all  other 
Native  Courts  in  the  Province,  or  for  such  of  them  as  may  be  named  in  the  order^). 

An  appeal  lies  from  the  Supreme  Court  to  the  Privy  Council  on  any  final 
judgment  or  decree  where  the  matter  in  dispute  on  the  appeal  amounts  to  or 
is  of  the  value  of  £500,  or  where  the  appeal  involves,  directly  or  indirectly, 
some  claim  or  question  to  or  respecting  property,  or  some  civil  right  amounting 
to  or  of  the  value  of  £500,  and  in  the  discretion  of  the  Court  from  any  other 
judgment,  final  or  interlocutory.  Leave  to  appeal  must  be  asked  for  within 
twenty-one  days  from  the  date  of  the  judgment.  Appellant  must  fmrnish  secu- 
rity in  an  amount  not  exceeding  £500  within  three  months.  Execution  may 
be  carried  out  or  suspended  as  the  Supreme  Court  may  direct,  the  respondent 
giving  security  if  judgment  is  carried  in  execution^''). 


Statutes. 


11^ 


Application  of  Law 

No.  6  of  1902.    A  Proclamation  to  repeal  certain  Provisions  of  the 

Protectorate  Courts  Proclamation,  1900,  to  remodel  the  Supreme  Court 

established  thereby,  and  for  other  Purposes  relating  to  the  Administration 

of  Justice  (1st  April,  1902). 


Application  of  the  law  of  England.  13.  Subject  to  the  terms  of  this  or  any 
other  Proclamation  made  for  the  Protectorate,  the  common  law,  the  doctrines  of 
equity,  and  the  statutes  of  general  application  which  were  in  force  in  England  on 
the  1st  of  January,  1900,  shall  so  far  as  appUcable  be  in  force  in  the  Protectorate. 

A  similar  provision  is  contained  in  P.  No.  9  of  1902,  §  8.  Nothing  in  this  Proclamation 
shall  deprive  the  Supreme  Court  of  the  right  to  observe  and  enforce  the  observance,  or  shall 
deprive  any  person  of  the  benefit  of  any  law  or  custom  existing  in  the  Protectorate,  such  law  or 

1)  Ibid.  §§  16,  17.  —  2)  Ibid.  §  7.  —  »)  P.  No.  1  of  1906,  §  4.  —  *)  Ibid.  §5.-6)  Ibid.  §  9. 
—  6)  "Non-native"  means  any  person  or  association  entitled  to  claim  to  be  subject  to  any 
power  of  Europe  and  America,  or  to  any  power  recognized  as  a  civilized  State,  or  entitled  to 
be  personally  under  the  protection  of  any  such  Power  or  State.  Provided  that  no  Person  shall 
be  deemed  entitled  to  be  personally  under  the  protection  of  Great  Britain  or  any  other  Power 
or  State  merely  by  reason  that  he  is  a  native  or  subject  of  a  country  or  territory  over  which 
such  Power  or  State  has  declared  a  Protectorate.  "Native"  means  any  person  other  than 
a  non-native.  —  P.  No.  1  of  1900,  §  19.  —  ')  P.  No.  1  of  1906,  §8.-8)  Ibid.  §  19.  — 
9)  Ibid.  §  20.  —  10)  Order  in  Council,  17th  May,  1909,  Stat.  R.  &  O.  1909,  p.  336.  —  ")  As 
in  force   1st  January,   1912. 
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custom  not  being  repugnant  to  natural  justice,  equity,  and  good  conscience,  nor  incompatible 
either  directly,  or  by  necessary  implication  with  any  Proclamation  existing  at  the  commence- 
ment of  this  Proclamation  or  which  may  afterwards  come  into  operation.  Such  laws  and  customs 
shall  be  deemed  applicable  in  causes  and  matters  where  the  parties  thereto  are  natives  of  the 
Protectorate  and  particularly,  but  without  derogating  from  their  appUcation  in  other  cases, 
in  causes  and  matters  relating  to  marriage  and  the  domestic  relations  and  to  the  tenure  and 
transfer  of  real  and  personal  property,  and  to  inheritance  and  testamentary  dispositions,  and 
also  in  causes  and  matters  between  natives  and  non-natives  where  it  may  appear  to  the  Court 
that  substantial  injustice  would  be  done  to  either  party  by  strict  adherence  to  the  rules  of 
English  law.  No  party  shaU  be  entitled  to  claim  the  benefit  of  any  local  law  or  custom  if  it 
shall  appear  either  from  express  contract  or  from  the  nature  of  the  of  the  transactions  out  of 
which  any  suits  or  question  may  have  arisen,  that  such  party  agreed  that  his  obligations  in 
connection  with  such  transactions  should  be  regulated  exclusively  by  EngUsh  law;  and  in  cases 
where  no  express  rule  is  applicable  to  any  matter  in  controversy,  the  Court  shall  be  governed 
by  the  principles  of  justice,  equity,  and  good  conscience.  —  P.  No.  6  of  1902,  §  18.  A  similar 
provision  is  contained  in  P.  No.  9  of  1902,  §  9,  which  also  provides  that  in  deciding  questions 
of  native  law  and  custom  the  Court  may  give  effect  to  any  book  or  manuscript  recognized  by 
natives  as  a  legal  authority,  and  may  call  to  its  assistance  native  chiefs  or  other  persons  whom 
the  Court  considers  to  have  special  knowledge  of  native  law  and  custom. 

By  virtue  of  this  section,  and  subject  to  the  limitations  of  §  16,  infra,  aemble,  the  following 
Imperial  statutes  are  in  force: 

Partnership  —  53  &  54  Vic.  c.  39;  and  see  P.  No.  3  of  1903,  §  3,  infra. 

Companies  —  25  &  26  Vic.  c.  89;  27  Vic.  c.  19;  30  &  31  Vic.  c.  131,  33  &  34  Vic.  c.  104; 
40  &  41  Vic.  c.  26;  42  &  43  Vic.  c.  76;  43  Vic.  c.  19;  49  Vic.  u.  23;  53  &  54  Vic. 
u.  62.  53  &  54  Vic.  u.  63;  53  &  54  Vic.  c.  64;  56  &  57  Vic.  u.  58;  60  &  61  Vic. 
c.  19;  61  &  62  Vic.  c.  26;  and  see  P.  No.  3  of  1903,  §  3,  infra. 

Sales  of  Goods  —  56  &  57  Vic.  c.  71. 

Factors  —  52  &  53  Vic.  c.  45. 

Bills  of  Lading  —  18  &  19  Vic.  c.  111.  Bills  of  lading  are  subject  to  a  stamp  duty  of  6d, 
and  must  be  stamped  at  time  of  execution.  —  P.  No.  8  of  1903,  Sched. 

Bills  of  Exchange  —  45  &  46  Vic.  c.  61.  Bills  of  exchange  are  subject  to  the  same  stamp 
duty  as  in  the  Gold  Coast,  q.  v.  —  P.  No.  8  of  1903,  Sched. 

Marias  Insurance  —  19  Geo.  2,  c.  37;  28  Geo.  3,  c.  56;  31  &  32  Vic.  c.  86. 

Bankruptcy  —  46  &  47  Vic.  c.  52;  51  &  52  Vic.  c.  62;  53  &  54  Vic.  c.  71 ;  60  &  61  Vic.  c.  19. 

Rules  as  to  the  application  of  English  law.  16.  All  Imperial  laws  declared  by 
this  Proclamation  to  extend  or  apply  to  the  Protectorate  or  the  jurisdiction  of  the 
Court  shall  be  in  force  so  far  only  as  the  Umits  of  the  local  jurisdiction  and  local 
circumstances  permit,  and  subject  to  any  existing  or  future  Proclamations  of  the 
Protectorate ;  and  for  the  purpose  of  facilitating  the  application  of  the  said  Imperial 
laws,  it  shall  be  lawful  for  the  Court  to  construe  the  same  with  such  verbal  alterations, 
not  affecting  the  substance,  as  may  be  necessary  to  render  the  same  appUcable 
to  the  matter  before  the  Court;  and  every  Judge  or  Officer  of  the  Supreme  Court 
having  or  exercising  functions  of  the  like  kind,  or  analogous  to  the  functions  of 
any  Judge  or  Officer  referred  to  in  any  such  law,  shall  be  deemed,  to  be  within  the 
meaning  of  the  enactments  thereof  relating  to  such  last-mentioned  Judge  or  Officer ; 
and  whenever  the  great  seal  or  any  other  seal  is  mentioned  in  any  such  statute, 
it  shall  be  read  as  if  the  public  seal  of  the  Protectorate  or  the  seal  of  the  Supreme 
Court  were  substituted  therefor;  and  in  matters  of  practice  all  documents  may  be 
written  on  ordinary  paper,  notwithstanding  any  practice  or  directions  as  to  print- 
ing or  engrossing  on  vellum,  parchment,  or  otherwise. 


Registration  of  Companies  and  Firms. 

No.  3  of  1903.    A  Proclamation  providing  for  the  Registration 
of  Non-natives  (24th  May,  1903). 


Association  or  company  claiming  to  be  non-native  to  register.  9.  Every  asso- 
ciation or  company  claiming  to  be  non-native  and  having  place  or  places  of  business 
in  the  Protectorate,  shall  within  one  month  after  starting  its  business  in  the  Protec- 
torate be  registered  by  its  authorized  agent  in  the  Protectorate  in  the  register  of 
the  Province  or  Provinces,  or  sub-registry  of  the  district  or  districts  in  which  its 
place  or  places  of  business  are  situated. 

"Non-native"  means  any  person  or  association  entitled  to  claim  to  be  subject  to  any 
power  of  Europe  and  America,  or  to  any  power  recognized  as  a  civilised  State,  or  entitled  to  be 
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personally  under  the  protection  of  any  such  Power  or  State.  Provided  that  no  person  shall  be 
deemed  entitled  to  be  personally  under  the  protection  of  Great  Britain  or  any  other  power 
or  State  merely  by  reason  that  he  is  a  native  or  subject  of  a  country  or  territory  over  which 
such  power  or  State  has  declared  a  Protectorate.  "Native"  means  any  person  other  than  a 
non-native.  —  P.  No.  1  of  1900,  §  19. 


Credit  Trade. 

No.  6  of  1902.    A  Proclamation  to  repeal  certain  Provisions  of  the 

Protectorate  Courts  Proclamation,  1900,  to  remodel  the  Supreme  Court 

established  thereby,  and  for  other  Purposes  relating  to  the  Administration 

of  Justice  (1st  April,  1902). 


Credit  to  natives.  55.  [As  amended  by  No.  4  of  1908,  §  3.]  1.  The  C!ourt  shall 
not,  except  as  hereinafter  appears,  enforce  against  a  native  any  obligation  incurred 
by  him  toward  a  non-native  in  respect  of  a  commercial  transaction  so  far  as  it  is 
based  on  credit  if  in  its  discretion,  the  terms  of  any  such  transaction  are  such  as 
to  involve  the  debtor  in  a  liabihty  which  he  has  no  visible  means  of  discharging. 
2.  The  High  Commissioner  may  by  Government  Notice  in  the  Gazette  exclude  any 
class  or  classes  of  transactions  from  the  operation  of  the  said  provision,  with  regard 
to  credit,  and  may  from  time  to  time  add  to,  alter,  amend,  or  repeal  such  Govern- 
ment Notice. 


Folded  Woven  Goods. 

No.  7  of  1901.    A  Proclamation  to  regulate  the  Importation 

of  Folded  Woven  Goods  (15th  June,  1901). 

Short  title.  1.  This  Proclamation  may  be  cited  for  all  purposes  as  the  Folded 
Woven  Goods  Proclamation,  1901. 

[2 — 15.  Are  substantially  identical  with  the  provisions  of  the  Gambia  Folded 
Woven  Goods  Ordinance,  No.  2  of  1894,  §§  1 — 14.  The  dates  mentioned  in  §§  1,  2 
and  5  of  the  Gambia  Ordinance  are  in  the  Northern  Nigeria  Proclamation  respec- 
tively changed  to  1st  January,  1902,  1  st  January,  1903,  and  1st  January  1902. 
The  jurisdiction  under  §§  8  and  9  is  vested  in  the  Resident.  Appeals  lie  to  the  Sup- 
reme Court.  §§  16 — 17  are  substantially  identical  with  §§  15,  17  of  the  Gambia 
Ordinance.]  

Schedule. 

Exemptions. 
Silks,  silk,  velvets,  tweeds,  handkerchiefs,  broad  cloth,  worsted  cloth,  Indian  bafts,  cash- 
meres, serges,  alpacca,  sUeeia,   linen  drills,   cotton  drills,  khaki  drills,   tabourettes,   gold  and 
silver  cloths,  tinsel  woven  cloths,  damasks,  and  flannels. 


Public  Holidays. 

No.  6  of  1905.    A  Proclamation  to  appoint  certain  Days  to  be  kept 

as  Public  Holidays,  and  to  enable  other  Days  to  be  appointed  to  be 

kept  as  Public  Holidays  in  addition  to  or  in  lieu  of  the  Days  so 

appointed  (9  th  February,  1905). 

Short  title.  1.  This  Proclamation  may  be  cited  as  The  Public  Holidays  Pro- 
clamation, 1905. 

Appointment  of  days  to  be  kept  as  public  holidays.  2.  From  and  after  the  com- 
mencement of  this  Proclamation  the  days  mentioned  in  the  Schedule  hereto  shall 
be  kept  as  public  holidays  throughout  the  whole  Protectorate. 
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Power  to  appoint  special  days  to  be  public  holidays.  3.  The  High  Commissioner 
may  from  time  to  time  as  he  may  thinli  fit  by  public  notice  appoint  a  special  day 
to  be  kept  as  a  public  holiday  either  throughout  the  whole  Protectorate  or  in  any 
part  thereof  or  in  any  district,  town,  or  village  therein;  and  any  day  so  appointed 
shall  be  kept  as  a  public  holiday. 

Power  to  alter  day  appointed  to  be  a  public  holiday.  4.  The  High  Commissioner 
may  from  time  to  time  in  like  manner  when  it  appears  to  him  in  any  special  case 
that  in  any  year  it  is  inexpedient  that  a  day  appointed  by  this  Proclamation  to  be 
kept  as  a  public  holiday  should  be  kept  as  a  public  holiday  declare  that  such  day 
shall  not  be  kept  as  a  public  hoUday  and  may  appoint  such  other  day  as  he  may 
think  fit  to  be  kept  as  a  public  holiday  instead  of  such  day,  and  thereupon  the  day 
appointed  shall  in  such  year  be  substituted  for  the  day  appointed  by  this  Pro- 
clamation. 

Provision  as  to  acts  on  public  holidays.  5.  No  person  shall  be  compellable  to 
do  any  act  on  a  day  appointed  by  or  under  the  provisions  of  this  Proclamation  to 
be  kept  as  a  public  holiday  which  he  would  not  be  compellable  to  do  on  a  Sunday 
and  the  obligation  to  do  such  act  shall  apply  to  the  day  following  such  public  holiday 
or,  if  a  Sunday  be  the  day  following  such  pubUc  hoUday,  to  the  day  following  such 
Sunday;  and  the  doing  of  such  act  on  such  following  day  shall  be  equivalent  to  the 
performance  of  the  act  on  such  pubhc  holiday. 

Date  of  commencement.  6.  This  Proclamation  shall  commence  and  come  into 
operation  on  the  Fifteenth  day  of  March  in  the  year  of  our  Lord,  One  thousand 
nine  hundred  and  five. 


Schedule. 

(As  amended  by  Ord.  No.  1  of  1911. 

1.  New  Year's  Day. 

2.  Good  Friday. 

3.  Easter  Monday. 

4.  Empire  Day  (24th  May.) 

5.  Anniversary  of  the  Birthday  of  His  Majesty  the  King. 

6.  Anniversary  of  His  Majesty's  Coronation. 

7.  Christmas  Day,  and 

8.  The  26th  of  December. 


V.  Southern  Nigeria. 
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1)  A  number  of  the  judgments  of  the  Supreme  Court  of  Lagos  have  been  published  in  pam- 
phlet form.  There  are  no  collections  of  cases.  —  ^)  Official  edition  within  the  meaning  of  the  Im- 
perial Evidence  (Colonial  Statutes)  Act,  1907.  —  Ord.  No.  9  of  1908. 
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Introduction.^) 


The  Colony  of  Southern  Nigeria  is  bounded  on  the  south  by  the  Atlantic  Ocean, 
on  the  west  by  Dahomey,  on  the  north  by  the  Protectorate  of  Southern  Nigeria, 
and  on  the  east  by  the  Gferman  Kameruns.  The  Protectorate  of  Southern  Nigeria  is 
bounded  on  the  northwest  by  the  Colony  of  Southern  Nigeria,  on  the  north  by  the 
Protectorate  of  Northern  Nigeria,  on  the  east  by  the  German  Kameruns,  and  on  the 
south  by  the  Atlantic  Ocean^). 

Government. 

The  Colony  of  Southern  Nigeria  is  administered  under  Letters  Patent  of  28  th  Feb- 
ruary, 1906  as  amended  by  the  Order  in  Council  of  4th  February,  1911 3).  The 
executive  power  is  in  the  hands  of  a  Governor  and  Commander-in  Chief,  assisted  by 
an  executive  council*).  The  legislative  power  is  exercised  by  a  legislative  council, 
consisting  partly  of  official  and  partly  of  non-official  members^).  The  Crown  has 
expressly  reserved  the  right  to  disallow  local  enactments  and  to  legislate  by  means 
of  Orders  in  Council^). 

The  government  of  the  Southern  Nigeria  Protectorate,  is  regulated  by  an  Order 
in  Council  of  16th  February,  1906'').  The  Governor  of  the  Colony  of  Southern 
Nigeria  is  High  Commissioner  of  the  Protectorate,  and  the  legislative  power  in 
the  Protectorate  is  exercised  by  the  legislative  council  of  the  Colony 8). 

Law  in  force. 

The  common  law,  the  doctrines  of  equity,  and  the  statutes  of  general  appli- 
cation in  force  iu  England  on  1st  January,  1900,  are  in  force  in  the  Colony  *),  except 
as  modified  by  local  Ordinances,  so  far  as  the  limits  of  the  local  jurisdiction  and 
local  circumstances  permit  i").  In  cases  between  natives  the  laws  and  customs  of 
the~  natives  may  be  applied  in  so  far  as  these  laws  and  customs  are  not  repugnant 
to  natural  justice,  equity,  and  good  conscience,  or  some  express  enactment  of 
the  Colonyii). 

The  English  law  of  contracts  is  adopted  in  the  Colony  i^).  There  are  no  general 
regulations  regarding  aliens^^).  The  Courts  are  given  the  power  to  reduce  the  rate 
of  interest  in  any  agreement  where  the  rate  stipulated  appears  unconscionable  i*). 
Sales  by  auction  and  the  hcensing  of  auctioneers  are  regulated  by  law^^). 

Courts  and  procedure. 

The  judicial  system  comprises  the  Supreme  Court,  Divisional  Courts,  and 
Courts  of  the  District  Commissioner  and  Police  Magistrates.  The  Supreme  Court 
consists  of  a  Chief  Justice  and  such  Judge  or  Judges  as  the  Governor  may  from 

1)  For  the  history  of  Southern  Nigeria,  see  p.  179,  supra.  —  ^)  Encyclopedia  of  the  Laws 
of  England,  (2d  ed.)  Vol.  13,  pp.  508,  510.  —  3)  Stat.  R.  &  O.,  1906,  p.  885;  Stat.  R.  &  O., 
1911,  p.  111.  —  *)  Ibid.  §§  4,  7.  —  s)  Ibid.  §§  8,  9.  —  6)  Ibid.  §  10.  —  '')  Stat.  R.  <fe  O.,  1906, 
p.  217.  —  8)  Ibid.  §  4;  and  see  Order  in  Council,  31  st  May,  1910.  —  »)  Laws,  1908,  o.  3,  §  14, 
reprinted  in  fuH,  infra.  —  i")  Ibid.  §  17,  reprinted  in  full,  infra.  —  n)  Ibid.  §  19.  —  1^)  Laws, 
1908,  c.  3,  §§  14,  17.  — 13)  But  citizens  of  the  United  States  of  America  are  given  special  rights. 
Where  on  the  death  of  any  person  holding  real  property  within  that  part  of  the  Protectorate  to 
which  this  Ordinance  applies,  such  real  property  would,  by  the  laws  of  the  United  States  of  America, 
pass  to  a  subject  or  citizen  of  the  United  States  of  America,  were  he  not  disqualified  by  the  laws 
of  the  Protectorate,  such  subject  or  citizen  shall  be  allowed  a  term  of  three  years  or  such  further 
period  as  the  Governor  may  think  fit,  to  sell  the  same  and  to  withdraw  the  proceeds  thereof 
without  restraint  or  interference,  and  exempt  from  any  succession,  probate,  or  administrative 
duties  or  chctrges  other  than  those  which  may  be  imposed  in  like  cases  upon  the  subjects  or  ci- 
tizens of  the  Protectorate.  The  subjects  or  citizens  of  the  United  States  of  America  shall  have 
fuU  power  to  dispose  of  their  personal  property  within  the  Protectorate  by  testament,  donation, 
or  otherwise;  and  their  heirs,  legatees,  and  donees  being  subjects  or  citizens  of  the  United  States 
of  America,  whether  resident  or  non-resident,  shall  succeed  to  their  personal  property,  and 
may  take  possession  thereof  either  by  themselves  or  by  others  acting  for  them,  and  dispose 
of  the  same  at  their  pleasure,  paying  such  duties  only  as  the  subjects  or  citizens  of  the  Protec- 
torate shall  be  hable  to  pay  in  like  cases.  —  Laws,  1908,  c.  140,  §§  2,  3.  —  1*)  Where  an 
agreement  for  the  payment  of  interest  is  sought  to  be  enforced,  and  the  Court  is  of  opinion 
that  the  rate  agreed  to  be  paid  is  unconscionable  and  ought  not  to  be  enforced  by  legal 
process,  the  Court  may  give  judgment  for  the  payment  of  interest  at  such  rate  as  it  may 
think  just.  —  Laws,  1908,  c.  3,  §  16  A.  —  ^^)  Laws,   1908,  c.  42. 
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time  to  time  appoint,  and  also  of  the  Chief  Justice  and  every  Judge  of  the  Supreme 
Court  of  the  Gold  Coast  Colony,  and  of  the  Chief  Justice  and  every  Judge  of  the 
Supreme  Court  of  the  Protectorate  of  Northern  Nigeria.  The  Chief  Justices  and 
Judges  of  the  Supreme  Courts  of  the  Grold  Coast  Colony  and  of  Northern  Nigeria  are 
Puisne  Judges  of  the  Supreme  Court  of  the  Colony i).  Any  Judge  of  the  Court  may, 
rniless  otherwise  provided  by  law,  exercise  all  and  any  part  of  the  original  juris- 
diction of  the  Supreme  Court^).  The  Full  Court  is  a  Court  of  Appeal,  and  is  con- 
stituted by  any  two  of  the  Judges,  but  may  consist  of  three  or  more  Judges,  of  whom 
the  Chief  Justice  or  the  person  for  the  time  being  discharging  the  functions  of  Chief 
Justice,  must  be  one.  In  all  matters  brought  before  the  Full  Court  by  way  of  appeal 
or  otherwise  the  decision  of  the  majority  of  the  Judges,  in  case  they  do  not  agree 
in  their  opinion,  is  the  judgment  of  the  Court.  When  the  Court  is  constituted  by 
an  even  number  of  Judges,  the  Chief  Justice  or  person  for  the  time  being  discharging 
the  functions  of  Chief  Justice,  has  a  casting  vote^). 

The  Supreme  Court  is  a  superior  court  of  record,  and  in  addition  to  any  other 
jurisdiction  conferred  by  local  Ordinances,  exercises  all  the  jurisdiction,  powers, 
and  authorities,  excepting  the  jurisdiction  and  powers  of  the  High  Court  of  Ad- 
miralty*), which  are  vested  in  the  High  Court  of  Justice  in  England  as  constituted 
by  the  Supreme  Court  of  Judicature  Acts,  1873  and  18756).  The  Supreme  Court 
also  exercises  the  power  of  the  Lord  Chancellor  of  England  in  regard  to  the  appoint- 
ment of  guardians  of  infants  and  committees  of  lunatics^),  and  is  a  court  of  Probate 
and  Divorce'').  Law  and  equity  are  administered  concurrently.  In  any  matters  in 
which  there  is  any  conflict  or  variance  between  the  rules  of  equity  and  the  rules 
of  the  common  law  with  reference  to  the  same  matter,  the  rules  of  equity  prevail^). 

Divisional  Courts  of  the  Supreme  Court  are  held  in  each  Province,  and  such 
Divisional  Courts  exercise  within  such  Province  the  original  jurisdiction  vested  in 
the  Supreme  Court.  If  necessary,  several  Divisional  Courts  may  be  held  con- 
currently in  the  same  Province.  A  Divisional  Court  is  fully  constituted  by  any 
one  of  the  Judges  of  the  Supreme  Court,  but  may  consist  of  two  Judges.  Whenever 
two  Judges  sit  in  a  Divisional  Court  the  senior  Judge  has  two  votes  in  case  of  differ- 
ence of  opinion^).  An  appeal  hes  to  the  Full  Court  from  all  final  judgments  and 
decisions  of  a  Divisional  Court  or  Judge  where  the  claim  is  of  or  above  the  amount 
or  value  of  £50,  and  by  leave  of  the  Judge  making  the  order,  but  not  otherwise, 
from  aU  interlocutory  orders  and  decisions  made  in  the  course  of  any  suiti'').  Any 
Judge  m^ay  reserve  for  consideration  by  the  Full  Court,  on  a  case  to  be  stated  by  him, 
any  question  of  law  which  may  arise  on  the  trial  of  any  cause,  civil  or  criminal,  and 
in  a  civil  case  may  give  any  judgment  of  non-suit,  or  for  either  party,  subject  to  the 
opinion  of  the  Full  Court ^^i).  In  any  appeal  pending  before  the  FuU  Court  any  direc- 
tions incidental  thereto,  not  involving  the  decision  of  the  appeal,  may  be  given  by 
a  single  Judge  of  appeal,  and  a  single  Judge  of  appeal  may  at  any  time  make  any 
interim  order  to  prevent  prejudice  to  the  claims  of  any  parties  pending  an  appeal 
as  he  may  think  fit;  but  every  such  order  may  be  discharged  or  varied  by  the  Full 
Court  12). 

The  Governor  may  appoint  District  Commissioners  and  Assistant  District 
Commissioners  1*).  Every  District  Commissioner  for  and  in  his  own  district,  for  the 
purposes  and  to  the  extent  of  the  jurisdiction  conferred  upon  him,  constitutes  a 
court,  and  may  exercise  the  powers  of  a  Judge  of  the  Supreme  Court^*).  Such  District 
Commissioner  within  his  district  may  exercise  all  the  powers  which  are  capable  of 
being  exercised  b  ytwo  justices  of  the  peace  sitting  together  i^).  The  District  Com- 
missioner exercises  civil  jurisdiction  in  the  following  cases:  1.  In  all  personal  suits, 
whether  arising  from  contract  or  from  tort,  or  from  both,  where  the  debt  or  damage 
claimed,  whether  as  balance  of  account  or  otherwise,  does  not  exceed  £50.  2.  In 
all  suits  between  landlord  and  tenant  for  the  possession  of  any  lands  or  houses, 
claimed  under  lease  or  refused  to  be  delivered  up,  where  the  annual  value  or  rent 
does  not  exceed  £50;  3.  To  issue  writs  of  habeas  corpus  for  the  production  of  any 
person  alleged  upon  oath  to  be  wrongly  imprisoned  or  detained,  and  to  make 
orders  thereon;  4.  To  appoint  guardians  for  infants,  and  to  make  orders  for  the 


1)  Laws,  1908,  c.  3,  §  4.  —  2)  Ibid.  §  6.  —  »)  Ibid.  §  7.  —  *)  As  to  admiralty  juris- 
diction, see  53  &  64  Vic.  27.  —  «)  Laws,  1908,  c.  3,  §  11.  —  «)  Ibid.  §  13.  —  '■')  Ibid.  §  16. 
—  8)  Ibid.  §  18.  —  9)  Ibid.  §  21.  —  10)  Ibid.  §  33.  —  ")  Ibid.  §  34.  —  12)  Ibid.  §  35.  — 
»)  Ibid.  §  36.  —  1*)  Ibid.  §  41.  —  ")  Laws,   1908,  c.   3,  §  42. 
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custody  of  infants;  5.  To  grant  in  any  suit  instituted  in  his  Court  injunctions  or 
orders  to  stay  waste  or  alienation,  or  for  the  detention  and  preservation  of  any 
property  the  subject  of  such  suit,  or  to  restrain  breaches  of  contract  or  tort.  The 
District  Commissioner  may,  on  the  application  of  aU  parties  to  the  suit,  and  upon 
their  consent  in  writing  being  filed  in  the  Court,  or  reduced  to  writing  upon  oral 
examination  of  the  parties,  hear  and  determine  a  suit  where  the  value  or  amount 
claimed  exceeds  the  amount  or  value  above  set  forth,  and  is  not  more  than  double 
such  amount.  With  the  consent  of  the  parties  the  District  Commissioner  may 
also  exercise  jurisdiction  in  and  adjudicate  upon  cases  involving  the  ownership 
of  land^).  The  District  Commissioner  may  refer  matters  to  the  Divisional  Court 
of  the  Province  in  which  his  district  is  situated 2).  An  appeal  lies  from  any  order 
or  decision  of  a  District  Commissioner  to  the  Divisional  Court  of  the  Province 3). 

PoUce  Magistrates  may  be  appointed  by  the  Governor*).  The  jurisdiction, 
powers  and  duties  of  a  PoUce  Magistrate  are  the  same  as  those  of  a  District  Com- 
missioner, and  all  proceedings  in  and  appeals  from  the  court  of  a  Police  Magistrate 
are  subject  to  the  same  rules  as  proceedings  in  and  appeals  from  District  Commis- 
sioner's Court^).  There  are  Native  Councils  with  jurisdiction  in  cases  where  all 
parties  are  natives  or  where  any  party  not  a  native  consents  in  writing  to  his  case 
being  tried  by  the  Native  Court.  The  civU  jurisdiction  of  these  Courts  extends 
inter  alia  to  personal  suits  where  the  amount  involved  does  not  exceed  £  200.  Native 
Minor  Courts  with  a  civil  jurisdiction  in  personal  suits  where  the  amount  involved 
does  not  exceed  £  25  are  also  estabhshed.  An  appeal  lies  from  the  Minor  Court 
to  the  Native  Council,  and  from  the  Native  Council  to  the  Supreme  Court^). 

An  appeal  lies  from  the  Supreme  Court  to  the  Privy  Council  on  any  final  judg- 
ment or  decree  for  any  sum  above,  or  involving  directly  or  indirectly  any  claim  to 
property  or  title  amounting  to  or  of  value  of  £  500,  or  by  leave  of  the  Supreme  Court 
from  an  interlocutory  judgment.  Leave  to  appeal  must  be  asked  within  twenty- 
one  days.  Appellant  must  furnish  security  in  an  amount  not  exceeding  £  500  within 
three  months.  Execution  may  be  carried  out  or  suspended  as  the  Supreme  Court 
may  direct,  the  respondent  giving  security  if  judgment  is  carried  into  execution''). 


Statutes.') 


Application  of  Law. 
Laws,  1908,  c.  3.    The  Supreme  Court. 

How  far  the  law  of  England  in  force.  14.  The  common  law,  the  doctrines  of 
equity,  and  the  statutes  of  general  application  which  were  in  force  in  England  on 
the  1st  day  of  January,  1900,  shall  be  in  force  within  the  jurisdiction  of  the  Court. 

Nothing  in  this  Ordinance  shall  deprive  the  Supreme  Court  of  the  right  to  observe  and 
enforce  the  observance,  or  shall  deprive  any  person  of  the  benefit,  of  any  law  or  custom  existing 
in  the  said  Colony  and  Protectorate  subject  to  its  jurisdiction,  such  law  or  custom  not  being 
repugnant  to  natural  justice,  equity,  and  good  conscience,  not  incompatible  either  directly  or 
by  necessary  impUoation  with  any  enactment  of  the  Colonial  Legislature  existing  at  the  com- 
mencement of  this  Ordinance,  or  which  may  afterwards  come  into  operation.  Such  laws  and 
customs  shall  be  deemed  applicable  in  causes  and  matters  where  the  parties  thereto  are  natives 
of  the  said  Colony  or  Protectorate,  and  particularly,  but  without  derogating  from  their  appli- 
cation in  other  cases,  in  causes  and  matters  relating  to  marriage  and  to  the  tenure  and  transfer 
of  real  and  personal  property,  and  to  inheritance  and  testamentary  dispositions,  and  also  in 
causes  and  matters  between  natives^  and  Europeans  where  it  may  appear  to  the  Court  that 
substantial  injustice  would  be  done  to  either  party  by  a  strict  adherence  to  the  rules  of  English  law. 
No  party  shall  be  entitled  to  claim  the  benefit  of  any  local  law  or  custom,  if  it  shall  appear 
either  from  express  contract  or  from  the  nature  of  the  transactions  out  of  which  any  suit  or 
question  may  have  arisen,  that  such  party  agreed  that  his  obUgations  in  connection  with  such 
transactions  should  be  regulated  exclusively  by  English  law:  and  in  cases  where  no  express  rule 
is  apphcable  to  any  matter  in  controversy,  the  Court  shall  be  governed  by  the  principles  of 
justice,  equity,  and  good  conscience.  —  Laws,  1908,  c.  3,  §  19.    Similar  provisions  are  adopted 

1)  Ibid.  §  44.  —  2)  Laws,  1908,  c.  3,  §  47.  —  3)  Ibid.  §§  48,  50.  —  *)  Ibid.  §  61.  — 
5)  Ibid.  §  63.  —  6)  Laws,  1908,  c.  123.  —  ')  Order  in  Council,  15th  February,  1909,  Stat. 
R.  &  O.  1909,  p.  457.  —  »)  As  in  force  1st  February,   1912. 
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in  regard  to  the  administration  of  justice  in  particular  parts  of  the  Protectorate.  Thus  in  Egba 
(Law  s,1908,  c.  4,  §  6),  Ibadau  and  Oyo  (Laws,  1908,  c.  5,  §  6),  Ife  (Laws,  1908,  c.  6,  §  6).  "Native" 
means  any  person  who  is  under  native  law  and  custom  or  under  any  Ordinance  a  member  of 
a  native  community  of  the  Colony  or  Protectorate.  —  Laws,  1908,  c.  2,  §  2. 

By  virtue  of  this  section,  and  subject  to  the  limitations  of  §  17,  infra,  semble,  the  following 
Imperial  statutes  are  in  force: 

Partnership  —  53  &  54  Vic.  c.  39. 

Companies  —  25  &  26  Vic.  c.  89;  27  Vic.  c.  19;  30  &  31  Vic.  c.  131;  33  &  34  Vic. 
c.  104;  40  &  41  Vic.  c.  26;  42  &  43  Vic.  c.  76;  43  Vic.  c.  19;  49  Vic.  u.  23;  53  & 
54  Vic.  c.  62;  53  &  54  Vic.  c.  63;  53  &  54  Vic.  u.  64;  56  &  57  Vic.  u.  58;  60  & 
61  Vic.  c.  19;  61   &  62  Vic.  c.  26. 

Sale  of  Goods  —  56  &  57  Vic.  c.  71. 

Factors  —  52  &  55  Vic.  c.  45. 

Bills  of  lading  —  18  &  19  Vic.  c.  111.    Bills  of  lading  are  subject  to  a  stamp  duty  of  6d, 

and  must  be  stamped  at  time  of  execution.  —  Laws  1908,  c.  66,  Sched. 
The  English  law  relating  to  the  liability  of  carriers  prevails.  It  has  been  held  that  the  manner 
of  delivering  goods,  and  consequently  the  period  at  which  the  responsibility  of  the  master  and 
owners  will  cease,  depend  upon  the  custom  of  particular  places  and  the  usage  of  particular  trades. 
A  carrier  by  water  cannot  at  once  discharge  himself  of  all  responsibility  by  immediately  landing 
the  goods  without  any  notice  to  the  consignee,  but  is  bound  to  keep  the  goods  on  board,  or  at 
the  wharf  at  his  own  risk  for  a  reasonable  time  to  enable  the  consignee  or  his  assigns  to  come 
and  fetch  them  or  otherwise  to  deliver  according  to  the  bill  of  lading  and  the  custom  and  practice 
usually  observed  in  the  port  or  place  of  delivery.  —  Fairley  v.  Dunn,  (15th  February,  1889) 
(Supreme  Court).  The  measure  of  damages  for  the  loss  of  cargo  is  the  market  value  of  the  goods 
at  the  port  of  destination,  deducting  therefrom  the  freight.  —  Mante  Freres  v.  Witt  &  Busch, 
(24th  March,  1891)  (Court  of  Appeals,  Lagos),  affirming  h.  u.  (17th  October,  1890)  (Supreme 
Court). 

Marine  insurance  —  19  Geo.  2,  c.  37;  28  Geo.  3,  c.  56;  31  &  32  Vic.  c.  86. 

Bankruptcy  —  46  &  47  Vic.  c.  52;  51  &  52  Vic.  c.  62;  53  &  54  Vic.  c.  71;  60  &  61  Vic. 
c.  19. 

[17.  =  Gold  Coast  No.  4  of  1876,  §  17,  reprinted  supra.] 


Credit  Trade. 
Laws,  1908,  c.  41.    Trade  Credit.') 


Short  title  and  application.  1.  This  Ordinance  may  be  cited  as  The  Trade  Credit 
Ordinance,  and  shall  apply  only  to  the  Central  and  Eastern  Provinces  of  the  Pro- 
tectorate. 

Credit  transactions  not  to  be  enforced  by  Court.  2,  No  Court  of  law  shall  enforce 
against  a  native  any  obligation  incurred  by  him  towards  any  person  not  being  a 
native  of  that  part  of  the  Protectorate  to  which  this  Ordinance  applies  in  respect  of 
a  commercial  transaction  so  far  as  it  may  be  based  on  credit,  if,  in  the  opinion  of 
the  Court,  the  terms  of  such  transaction  are  such  as  to  involve  the  debtor  in  a 
Hability  which  he  has  no  visible  means  of  discharging.  Provided  that  this  Ordinance 
shall  not  apply  to  any  debts  or  liabilities  incurred  before  the  first  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred. 


Sale  of  Palm  Kernels. 
Laws,  1908,  c.  45.    Palm  Kernels  (Sale).') 

Inspector  of  produce  to  be  appointed.  1.  The  Governor  may  appoint  an  officer 
styled  "Inspector  of  Produce,"  and  any  number  of  assistants  which  may  seem 
necessary  for  the  purpose  of  carrying  out  the  provisions  of  this  Ordinance. 

Duties  of  inspector.  2.  The  Inspector  of  Produce  shall  be  charged  with  the 
due  prosecution  of  persons  offending  against  the  provisions  of  the  Adulteration  of 
Produce  Ordinance  and  of  this  Ordinance. 

Kernels  not  to  contain  more  than  5  per  cent  of  shell,  etc.;  penalty.  3.  Any 
person  who  sells  or  offers  for  sale  any  quantity  of  palm  kernels  over  and  above 

1)  P.  No.  26  of  1900.  —  2)  No.  7  of  1904. 
B  17 
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7  lbs.  in  weight  containing  a  greater  proportion  than  five  per  centum  of  shell  or  any 
other  foreign  substance  or  matter,  shall  be  guilty  of  an  offence  against  this  Ordinance 
and  shall,  on  summary  conviction  thereof,  be  liable  to  a  penalty  not  exceeding 
£  10,  or  in  default  of  payment  to  imprisonment  for  a  term  not  exceeding  28  days. 
For  the  purposes  of  this  section,  if  it  be  proved  that  a  quantity  not  less  than  7  lbs. 
in  weight  has  been  taken  indiscriminately  from  the  bulk  sold  or  offered  for  sale 
as  aforesaid,  and  has  been  found  to  contain  a  greater  proportion  than  five  per  centum 
of  shell  or  other  foreign  substance  or  matter,  the  person  so  selling  or  offering  for 
sale  as  aforesaid  shall  be  deemed  guilty  of  the  offence,  unless  the  contrary 
be  proved. 

Inspector  to  examine  and  test  kernels;  penalty  for  obstruction.  4.  The  inspector 
or  any  duly  appointed  assistant  shall  have  power  to  examine  and  test  aU  kernels 
sold  or  offered  for  sale  at  any  time  before  the  same  be  shipped  for  carriage  outside 
the  Umits  of  the  jurisdiction.  Any  person  obstructing  the  Inspector  or  any  such 
assistant  in  the  execution  of  his  duty  shall  be  liable,  on  summary  conviction  thereof, 
to  a  penalty  not  exceeding  £  10,  or  in  default  of  payment  to  imprisonment  for  a 
term  not  exceeding  28  days. 

Inspector  may  enter  premises.  5.  The  Inspector  of  Produce  shall  have  power 
at  aU  reasonable  times  to  enter  the  premises  of  any  merchant,  exporter,  trader,  or 
other  person  for  the  purpose  of  examining  and  testing  any  kernels  therein  contained ; 
and  if  any  quantity  of  kernels  be  found  therein  containing  a  greater  proportion 
than  five  per  centum  of  shell  or  other  foreign  substance  or  matter,  he  shall  give 
notice  in  writing  to  the  owner  or  occupier  of  such  premises,  or  to  his  agent,  or  to 
the  person  in  charge  thereof,  and  such  owner  or  occupier  or  other  person  shall 
within  a  reasonable  time  to  be  fixed  by  the  Inspector  after  the  delivery  of  such  notice 
cause  such  kernels  to  be  cleaned  or  destroyed,  and  if  he  shall  fail  to  do  so  he  shall 
be  Uable  on  summary  conviction  thereof  to  a  penalty  not  exceeding  £  25,  or  in  de- 
fault of  payment  to  imprisonment  for  a  term  not  exceeding  three  months. 

Saving  for  Adulteration  of  Produce  Ordinance;  proviso.  6.  Nothing  herein  con- 
tained shall  be  deemed  to  affect  the  provisions  of  the  Adulteration  of  Produce 
Ordinance;  provided  always  that  no  person  shall  be  prosecuted  more  than  once 
for  the  same  offence. 

Kernels  not  properly  cleaned  to  come  within  §  13  of  Adulteration  of  Produce 
Ordinance.  7.  Palm  kernels  containing  a  greater  proportion  than  5  per  centum  of 
shell  or  other  foreign  substance  or  matter  shall  be  deemed  to  be  goods  prohibited 
to  be  exported  or  carried  coastwise  within  the  meaning  of  section  13  of  the  Adulter- 
ation of  Produce  Ordinance. 

Power  to  make  rules.  8.  1.  The  Governor  in  Council  may  make  rules  not  in- 
consistent with  the  provisions  of  this  Ordinance  for  the  further  and  better  carrying 
out  of  the  purposes  of  the  Ordinance,  and  especially  with  regard  to  the  duties  of  the 
Inspector,  the  establishment  of  posts  of  inspection,  and  the  method  of  examining 
and  testing  palm  kernels.  Such  rules  shall  upon  publication  in  the  Gazette  have 
the  same  force  as  though  they  were  enacted  herein,  subject  to  disallowance  by  His 
Majesty.  2.  Any  person  breaking  or  obstructing  the  due  performance  of  any  of 
the  rules  made  hereunder  shall  be  liable  on  summary  conviction  thereof  to  a  penalty 
not  exceeding  £  10,  or  in  default  of  payment  to  imprisonment  for  a  term  not  ex- 
ceeding one  month.  3.  Unless  and  until  varied  or  revoked  in  the  manner  above 
prescribed,  tthe  rules  contained  in  the  Schedule  hereto  shall  be  and  remain  in 
force. 

Short  title  and  application.  9.  This  Ordinance  may  be  cited  as  The  Sale  of  Palm 
Kernels  Ordinance,  and  appUes  to  the  Colony  and  Protectorate. 


The  Schedule. 

Rules  as  to  boats  carrying  palm  kernels  (24th  December,  1904). 
No  person  shaU  load  palm  kernels  to  be  water-borne  in  any  boat  or  can  oe,  whether  belonging 
to  or  hired  by  him,  or  shaU  navigate  any  boat  or  canoe  loaded  with  palm  kernels,  tinlesa  the 
said  boat  or  canoe  has  placed  above  the  bottom  thereof  a  grating  made  of  sticks  or  bamboo 
covered  with  matting  or  other  suitable  substance  on  which  the  kernels  shall  be  placed. 
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Registration  of  Imports  and  Exports. 
Laws,  1908,  c.40.  Northern  Nigeria  (Imports  and  Exports  Registration).^) 

Short  title.  1.  This  Ordinance  may  be  cited  as  The  Northern  Nigeria  Registration 
of  Imports  and  Exports  Ordinance. 

Governor  in  Council  may  make  rules  for  regulating  registration.  2.  It  shall 
be  lawful  for  the  Governor  in  Council  from  time  to  time  to  make,  and  when  made, 
to  vary  and  revoke  regulations  for  the  registration  of  all  goods  imported  into  or  ex- 
ported from  the  Colony  or  Protectorate  of  Southern  Nigeria  from  or  to  Northern 
Nigeria. 

Regulations  to  be  published  in  Gazette.  3.  1.  Every  regulation  made  under  this 
Ordinance  shall  be  published  in  the  Government  Gazette.  2.  At  the  expiration  of 
one  calendar  month  after  any  such  regulation  has  been  published  in  the  Govern- 
ment Gazette,  it  shall  have  the  same  force  and  effect  as  if  enacted  in  this  Ordinance, 
and  every  person  guilty  of  a  breach  of  or  non-comphance  with  any  regulation  so 
made  and  published  shall  be  Uable  to  a  penalty  not  exceeding  one  hundred  pounds. 
3.  Until  further  or  other  provision  be  made  hereunder,  the  regulations  contained 
in  the  Schedule  hereto  shall  be  and  remain  in  force. 


The  Schedule. 

1.  The  captain  or  person  in  charge  of  every  steam  or  other  vessel  proceeding  past  Idah 
on  the  River  Niger,  northwards  to  Northern  Nigeria  or  southwards  from  Northern  Nigeria 
shall  deposit  at  the  office  of  the  District  Commissioner  of  Idah,  two  copies  of  a  manifest  of  all 
goods  contained  in  the  aforesaid  steam  or  other  vessel.  Such  manifest  must  be  deposited  between 
the  hours  of  6  a.  m.  and  6  p.  m.,  and  no  ship  may  proceed  on  its  voyage  past  Idah  until  the 
captain  has  received  a  written  receipt  for  the  said  manifest. 

2.  Every  manifest  shall  show  the  place  at  which  the  articles  mentioned  therein  were 
shipped  and  the  place  to  which  they  are  consigned. 

3.  There  shall  be  included  in  the  manifest  of  every  steam  or  other  vessel,  the  contents 
of  any  hghter  or  other  craft  towed  by  the  said  steam  or  other  vessel. 

4.  The  manifest  shall  show  the  quantities  and  values  of  the  port  of  shipment  of  all  the 
articles  mentioned  therein. 

5.  It  shall  be  lawful  for  the  District  Commissioner  of  Idah,  personally,  or  by  deputy,  to 
inspect  any  steam  or  other  vessel  for  the  purpose  of  verifying  the  statements  made  in  the  manifest, 
and  any  captain  dehvering  an  incomplete  manifest  of  the  contents  of  the  steam  or  other  vessel 
shall  be  guilty  of  breach  of  these  regulations. 

6.  In  the  case  of  any  canoe  or  other  native  craft  the  person  in  charge  shall  dehver  a  hst 
of  the  contents  of  the  aforesaid  craft,  and  shall  not  proceed  on  his  voyage,  northwards  to  Northern 
Nigeria,  or  southwards  from  Northern  Nigeria,  until  he  shall  have  received  a  written  acknow- 
ledgment of  the  receipt  of  the  hst  and  permission  to  proceed  on  his  voyage.  If  the  person  in 
charge  is  ilUterate,  then  he  shall  deliver  verbally  to  the  District  Commissioner,  or  other  person 
deputed  by  him  for  the  purpose,  a  complete  hst  of  the  content  of  his  canoe  or  other  craft,  and 
shall  not  leave  the  port  of  Idah  without  receiving  written  permission  so  to  do. 

7.  For  the  purposes  of  these  regulations  the  hmits  of  the  port  of  Idah  shall  extend  for 
three  hundred  yards  above  and  below  the  southern  corner  of  the  Government  coahng  shed. 
These  hmits  shall  be  marked  by  a  post  four  feet  high,  painted  white,  and  erected  on  the  river 
bank. 


Folded  Woven  Goods, 
a)  Laws,  1908,  c.  47.     Folded  Woven  Goods.^) 

Short  title,  1.  This  Ordinance  may  be  cited  as  The  Folded  Woven  Goods  Or- 
dinance. 

[2 — 18.  Are  substantially  identical  with  the  provisions  of  the  Gambia  Folded 
Woven  Goods  Ordinance,  1894,  (No.  2  of  1894),  §§  1—4,  6—17.  The  jurisdiction 
under  §§  8  and  9  is  vested  in  the  District  Commissioner  instead  of  the  Chief  Justice 
or  any  justice  of  the  peace.] 

I)  P.  No.  11  of  1906.   —  2)  p.  No.  5  of  1893. 

17* 
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Schedule  of  Exemptions. 

{As  amended  by  Ords.  No.  12  of  1909,  No.  21  of  1909,  and  No.  9  of  1911.] 

Indian  bafts,  cashmeres,  serges,  alpaooa,  selicia,  linen  drills,  cotton  drills,  khaki  drills, 
tabourettes,  gold  and  silver  cloths,  tinsel  woven  cloths,  damasks,  flannels,  silks,  silk  velvets, 
tweeds,  handkerchief  cloth,  broadcloth,  and  worsted  cloth.  Provided  always  that  a)  all  pieces 
of  handkerchief  cloth,  other  than  real  Madras  folded  36  inches  to  the  fold,  for  which  exemption 
is  claimed,  shall  have  a  dividing  mark  between  each  handkerchief  in  the  length  of  the  piece,  and 
shah  be  folded  in  the  first  instance  at  this  division ;  b)  Such  pieces  shall  not  have  the  folds  stitched 
together  at  the  selvage;  c)  To  the  face  of  the  piece  as  finally  folded  there  shall  be  attached  a 
ticket  shewing  in  plain  figures  the  length  and  breadth  of  each  handkerchief  and  the  number  of 
handkerchiefs  in  each  piece.  Provided  always  that  the  following  variations  shall  be  allowed  on 
each  handkerchief:  In  width  up  to  but  not  exceeding  21/2%  below  the  ticketed  width.  In 
length  up  to  but  not  exceeding  4  %  below  the  ticketed  length.  The  total  Hmit  of  variation 
of  length  on  a  piece  of  eight  handkerchiefs  shall  not,  however,  exceed  2%  of  the  total 
ticketed  length  of  the  eight  handkerchiefs. 


b)  No.  12  of  1909.    An  Ordinance  to  amend  the  Folded  Woven  Qoods 
Ordinance  (27th  May,  1909). 


Short  title.     1.    This  Ordinance  may  be  cited  as  the  Folded  Woven  Goods 

(Amendment)  Ordinance,  1909. 

[2.   Amends  Laws,  1908,  c.  47,  Sched.,  and  is  there  incorporated.] 
Commencement.    3.  This  Ordinance  shall  come  into  force  on  the  first  day 

of  January,  1910. 

c)  No.  21  of  1909.    An  Ordinance  to  amend  the  Folded  Woven  Goods 
Ordinance  (3d  November,  1909). 


Short  title.     1.   This  Ordinance  may  be  cited  as  the  Folded  Woven  Goods 
(Amendment)  Ordinance,  No.  2  of  1909. 

[2.  Amends  Laws,  1908,  c.  47,  Sched.,  and  is  there  incorporated.] 


d)  No.  9  of  1911.    An  Ordinance  to  amend  the  Folded  Woven  Qoods 
Ordinance  as  amended  by  the  Folded  Woven  Goods  Amendment  Ordi- 
nance, 1909,  and  the  Folded  Woven  Goods  Amendment  Ordinance  No.  2 
of  1909  (2d  February,  1911). 


Short  title.  1.  This  Ordinance  may  be  cited  as  the  Folded  Woven  Goods  (Amend- 
ement)  Ordinance,  1911. 

2.  [Amends,  inter  alia,  the  Schedule  to  the  principal  Ordinance,  and  is  there 
incorporated.] 


Bills  of  Exchange. 
Laws,  1908,  c.  50.    Bills  of  Exchange.') 

Short  title.  The  Bills  of  Exchange  Ordinance.  In  the  numbering  of  its  sections 
and  in  its  phraseology  the  Ordinance  is  identical  with  the  Imperial  Bills  of  Exchange 
Act,  1882,  (45  &  46  Vic.  c.  61),  except  as  follows: 

1.  The  numbering  of  §§  1 — 95  corresponds  with  that  of  the  Imperial  Act; 
§  96  of  the  Ordinance  corresponds  with  §  97  of  the  Act ;  §  53  (2)  of  the  Imperial  Act 
relating  to  Scotland  is  omitted,  as  are  also  §§  96,  98 — 100,  and  Sched.  2. 

1)  Ord.  No.  7  of  1893. 
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2.  Throughout  "Ordinance"  is  substituted  for  "Act;"  in  2  the  definitions  of 
"bill"  and  "note,"  in  proper  alphabetical  order,  are  as  follows :  "  'bill'  means  'bill 
of  exchange;'  'note'  means  'promissory  note;'  'Colony'  includes  'Protectorate';" 
§  4  reads  as  follows :  "1.  An  inland  bill  is  a  bill  which  is  or  on  the  face  of  it  purports 
to  be :  a)  both  drawn  and  payable  within  the  Colony,  or  b)  drawn  within  the  Colony 
upon  some  person  resident  therein.  Any  other  bill  is  a  foreign  bill.  2.  Unless  the 
contrary  appear  on  the  face  of  the  bill  the  holder  may  treat  it  as  an  inland  bill;" 
in  §  5  (2)  "Where  in  a  bill  the  drawer  and  the  drawee"  is  substituted  for  "Where 
in  a  bill  drawer  and  drawee;"  §  14  reads  as  follows:  "Where  a  bill  is  not  payable 
on  demand  the  day  on  which  it  falls  due  is  determmed  as  follows:  1.  Three  days 
called  days  of  grace  are,  in  every  case  where  the  bill  itself  does  not  otherwise  pro- 
vide, added  to  the  time  of  payment  as  fixed  by  the  bill,  and  the  bill  is  due  and  payable 
on  the  last  day  of  grace :  provided  that :  a)  When  the  last  day  of  grace  falls  on  Sunday, 
Christmas  Day,  or  Good  Friday,  the  bill  is,  except  in  the  case  hereinafter  provided 
for,  due  and  payable  on  the  preceding  business  day;  b)  When  the  last  day  of  grace 
is  a  day  appointed  by  Ordinance,  proclamation,  notice,  or  order  as  a  public  holiday 
(other  than  Christmas  Day  or  Good  Friday),  or  when  the  last  day  of  grace  is 
a  Sunday  and  the  second  day  of  grace  is  a  holiday,  the  bill  is  due  and  payable  on  the 
succeeding  business  day.  2.  Where  a  bill  is  payable  at  a  fixed  period  after  date, 
after  sight,  or  after  the  happening  of  a  specified  event,  the  time  of  payment  is  deter- 
mined by  excluding  the  day  from  which  the  time  is  to  begin  to  run  and  by  including 
the  day  of  payment.  3.  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the 
time  begins  to  run  from  the  date  of  the  acceptance  if  the  bill  be  accepted,  and  from 
the  date  of  noting  or  protest  if  the  bill  be  noted  or  protested  for  non-acceptance 
or  for  non-dehvery.  4.  The  term  'month'  in  a  bill  means  calendar  month;"  in  §  29  (1) 
"or"  is  inserted  before  paragraph  (b);  in  §  41  (1)  (d)  "or  insolvent"  is  inserted  after 
"bankrupt,"  and  "or  to  the  official  assignee"  after  "trustee;"  in  §  41  (2)  (a)  "bank- 
rupt or  insolvent"  is  substituted  for  "or  bankrupt;"  in  §  45  (3)  "entitled"  is  sub- 
stituted for  "authorized;"  in  §  49  (10)  "or  insolvent"  is  inserted  after  "bankrupt," 
and  "or  official  assignee"  after  "trustee;"  in  §  51  (2)  "drawer  or  indorsers"  is  sub- 
stituted for  "drawer  and  indorsers;"  in  §  53  (1)  "this  section  shall  not  extend  to 
Scotland"  is  omitted;  in  §  69  "apply  for^)  the  drawer"  is  substituted  for  "apply 
to  the  drawer;"  in  §  70  "or  a  judge"  and  "or  judge"  are  omitted;  "provided  that 
an  indemnity"  is  substituted  for  "provided  an  indemnity;"  in  §  72  "Colony"  is 
throughout  substituted  for  "United  Kinddom;"  in  §  83  "Colony"  is  substituted 
for  "British  Islands ;"  §  92  (b)  reads  as  follows :  "A  day  appointed  by  Ordinance, 
proclamation,  notice,  or  order  as  a  pubhc  hohday;"  §  92  (o)  is  omitted;  in  §  94 
"1"  is  omitted  after  "Schedule;"  §  96  reads  as  follows:  "(1)  The  rules  of  common 
law,  including  the  law  merchant,  save  in  so  far  as  they  are  inconsistent  with  the 
express  provisions  of  this  Ordinance,  shall  continue  to  apply  to  bills  of  exchange, 
promissory  notes,  and  cheques.  (2)  Nothing  in  this  Ordinance  shall  affect  (a)  the 
provisions  of  the  Stamp  Ordinance^),  or  of  any  Ordinances  or  Orders  in  Council 
amending  it,  or  any  Ordinance  or  enactment  for  the  time  being  in  force  relating  to 
the  revenue;  (b)  the  validity  of  any  usage  relating  to  dividend  warrants,  or  the  in- 
dorsements thereof."  

Schedule. 

Form  of  protest  which  may  he  used  when  the  services  of  a  notary  can  not 

he  obtained. 
Know  aU  men  that  I,  A.  B.  (householder),  of  in  the  Colony  of  Southern  Nigeria, 

at  request  of  C.  D.         ,  there  being  no  notary  pubhc  available,  did  on  the  day 

of  19  at  ,  demand  payment  {or  acceptance)  of  the  biU  of  ex- 

change hereunder  written,  from  E.  F.,   to  which  demand  he  made  answer  (state  answer,   if 
any),  wherefore  I  now,  in  the  presence  of  G.  H.  and  J.  K.,  do  protest  the  said  bill  of  exchange. 

{Signed)  A.  B. 

T  K    I  Witnesses. 
N.  B.  The  biU  itself  should  be  annexed  or  a  copy  of  the  bill,  and  all  that  is  written  thereon 
should  be  underwritten. 


1)  Sic;  obviously  "to."  —  2)  xhe  stamp  duties  on  bills  of  exchange,  promissory  notes,  and 
cheques  are  the  same  as  those  in  the  Gold  Coast,  q.  v.  —  Laws,  1908,  c.  86,  Sched. 
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Public  Holidays. 
Laws,  1908,  c.  137.    Public  Holidays. 

Short  title.  1.  This  Ordinance  may  be  cited  for  all  purposes  as  The  Public 
Holidays  Ordinance. 

Days  to  be  kept  as  public  holidays.  2.  The  several  days  and  each  and  every 
one  of  them  in  the  Schedule^ to  this  Ordinance  mentioned,  shall  be  kept  as  pubho 
hoHdays. 

Appointment  of  special  days  to  be  observed  as  public  holidays.  3.  It  shall  be  law- 
ful for  the  Governor,  from  time  to  time,  as  may  seem  fit,  by  proclamation,  to  appoint 
special  day^  to  be  observed  as  pubUc  holidays  in  the  Colony  and  Protectorate  of 
Southern  Nigeria,  and  any  days  so  appointed  shall  be  kept  as  pubhc  hohdays. 

[4 — 5.    Exempt  government  railways  from  the  provisions  of  the  Ordinance.] 

When  public  holiday  falls  on  a  Sunday.  6.  If  any  day  appointed  to  be  a  public 
hohday  shall  fall  on  a  Sunday,  the  day  next  following  not  being  itseK  a  public  hoU- 
day  shall  be^kept  as^^a  pubhc  holiday  in  lieu  thereof. 


The  Schedule. 


1.  New  Year's  Day. 

2.  GoodI  Friday. 

3.  Easter  Monday. 

4.  Amalgamation  Day  (May  1st.) 

5.  ■Viotoria|DayJ(May  24th). 


6.  The  first  Monday  in  August. 

7.  The  Anniversary  of  the  Birthday  of  the 

Sovereign. 

8.  Christmas  Day. 

9.  Boxing  Day. 


Manritius  and  Seyclielles. 


I.  Mauritius. 
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Introduction.*) 


The  Colony  of  Mauritius  comprises,  in  addition  to  the  Island  of  Mauritius, 
&  large  number  of  islands  in  the  Indian  Ocean,  of  which  the  most  important 
are  Rodrigues  and  Di^go  Garcia  s). 

1)  Contains  references  to  the  Mauritius  and  Seychelles  ordinances  amending  the  sections 
of  the  Code.  The  translator  was  Chief  Justice  of  Seychelles.  —  2)  As  to  the  authority  of  RouU- 
lard's  compilation  of  laws,  see  Regina  v.  Baudon,  (1870)  Dec.  142.  —  ^)  The  text  of  the  Ordi- 
nances herein  reprinted  follows  that  given  in  this  work.  —  *)  See  Introduction  to  Seychelles,  infra. 

—  6)  XJnder  the  jurisdiction  of  Mauritius  are  fiirther  included  the  following  islands :  Six  Islands,  P6ros 
Banlios,  Salomon  Islands,  Agal6ga,  St.  Brandon  Group,  otherwise  called  Cargados  Carayos, 
Juan-de-Nova  or  Farquhar  Islands,  and  Trois  Frdres,  including  Danger  Island  and  Eagle  Island. 

—  Ord.  No.  4  of  1904,  Sched.  A. 
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History  and  government.^) 

Mauritius  was  discovered  in  1505  by  the  Portuguese  navigator,  Mascaregnas, 
but  the  Portuguese  made  no  settlements  on  the  Island.  In  1598  a  Dutch  fleet  sighted 
the  island,  and  about  1644  a  Dutch  settlement  was  made.  The  Dutch  abandoned 
their  settlement  in  1712,  and  three  years  later  Dufresne  took  possession  of  Mauritius 
in  the  name  of  France  2).  The  administration  of  the  island  was  placed  in  the  hands 
of  the  French  East  India  Company,  but  was,  in  1767,  transferred  to  the  Crown. 
Mauritius  soon  became  both  politically  and  commercially  one  of  the  most  important 
of  the  French  colonies  3). 

During  the  regime  of  the  French  East  India  Company  the  island  was  governed 
under  the  Coutume  of  Paris,  and  certain  ordinances,  notably  the  Civil  Procedure 
Ordinance,  1667,  the  Criminal  Procedure  Ordiaance,  1670,  the  Commerce  Ordinance, 
1673,  and  the  Maritime  Ordinance,  1681.  When  the  administration  was  taken  over 
by  the  Government,  the  laws  and  ordinances  of  France  were  in  force.  The  French 
Penal  Code,  Civil  Code,  Code  of  Commerce,  and  Code  of  Civil  Procedure  were,  with 
certain  modifications,  adopted  in  the  Colony,  and  remain  the  fundamental  law*). 
Mauritius  capitulated  to  the  British  in  1810,  and  the  rights  of  Great  Britain  were 
confirmed  in  the  Treaty  of  Paris  (1814). 

Mauritius  is  governed  under  Letters  Patent  of  22d  March,  1879^),  and  of  16th 
September,  1885^),  as  amended  by  Letters  Patent  of  19th  November,  1904'').  These 
provide  for  partially  representative  institutions.  The  executive  power  is  vested  in  a 
Governor,  assisted  by  an  executive  coimcU^).  Legislative  power  is  vested  in  a  council 
of  government,  consisting  partly  of  members  nominated  by  the  Governor,  partly  of 
ex-officio  members,  and  partly  of  members  elected  under  a  moderate  franchise^). 

Law  in  force. 

The  law  in  force  in  Mauritius  at  the  time  of  the  cession  to  England  was  the 
French  law  as  embodied  in  the  Civil  Code,  the  Code  of  Commerce,  and  the  Code  of 
Civil  ProcedureiO).  The  Articles  of  Capitulation  of  3d  December,  1810,  expressly 
preserved  to  the  inhabitants  the  existing  laws,  customs,  and  religion,  and  this 
provision  was  not  affected  by  the  terms  of  the  Treaty  of  Paris  (1814) i^).  These 
Codes,  except  as  modified  by  the  arretes  adopting  them,  and  by  subsequent  local 
enactments,  remain  in  force  ^2)  Very  important  modifications  were  also  made  by 
implication  by  the  grant  of  equitable  jurisdiction  to  the  Mauritius  Courts.  Interest 
is  governed  by  the  Ordinance  of  18821^). 

1)  In  addition  to  the  -works  cited  in  this  section,  see:  Epinay,  Eenseignementa  pour  servir 
d  I'histoire  de  Pile  de  France;  Martin,  History  of  Southern  Africa;  Grant,  History  of  Mauritius; 
Rae,  Handbook  on  the  constitution,  practice,  and  proceedings  of  the  Council  of  Government.  An 
excellent  bibliography  is  contained  in  Prentout,  L'lle  de  France.  —  ^)  It  is  interesting  to  note 
that  in  1715  Governor  Pyke,  of  St.  Helena,  suggested  sending  colonists  from  St.  Helena  to 
Mauritius.  —  St.  Helena  records,  pp.  123,  124.  —  ^)  Lucas,  Historical  geography  of  the  British 
colonies.  Vol.  1,  pp.  143 — 153.  —  *)  Prentout,  L'lle  de  France  sous  Decern,  pp.  248,  149. 
See  also  Harel,  L' Angleterre  et  la  loi  civile  fran^aise  a  Vile  Maurice.  —  ^)  Stat.  R.  &  0. 
Rev.  1904,  Vol.  8,  "Mauritius,"  p.  1.  —  «)  Ibid.  p.  5.  —  ')  Stat.  R.  &  O.  1904,  p.  688.  — 
8)  Letters  Patent,  22d  March,  1879,  §§  1—4,  6.  —  »)  Letters  Patent,  16th  September,  1885. 
—  10)  Adopted  by  the  arretes  of  21st  April,  1808,  20th  July,  1808,  and  14th  July,  1809.  See 
statutes,  Application  of  Law,  infra.  The  Penal  Code  of  1838,  now  in  force,  is  based  on  the  French 
code  penal.  —  ii)  Colonial  Government  v.  Laborde,  (1902)  Dec.  69.  —  i^j  in  addition  to  the  local 
decisions  cited  in  the  notes  to  the  arret6s  Decaen  Nos.  168  and  208,  infra,  see  the  following 
decisions  of  the  Privy  Council,  in  which  various  articles  of  the  Codes  are  applied:  Civil  Code: 
In  re  Adam,  (1837),  1  Moo.  P.  C.  460;  Lang  &  Co.  v.  Raid  &  Co.,  (1858),  12  Moo.  P.  C.  72;  Roche- 
couste  V.  Dupont,  (1864),  2  Moo.  P.  C.  (N.  S.)  195;  Chapman  v.  Oriental  Bank  Corporation, 
(1864),  2  Moo.  P.  C.  (N.  S.)  463;  S^rendat  v.  Saisse,  (1866),  L  R.  1  P.  C.  152;  Procureur-General 
V.  Bruneau,  (1866),  L.  R.  1  P.  C.  169;  Lagesse  v.  Lagesse,  (1872),  L.  R.  4  P.  C.  553;  Courtaux 
V.  Hewetson,  (1875),  L.  R.  6  P.  C.  407.  Code  de  Commerce:  D'Epinay  v.  Cockerell,  (1836), 
1  Moo.  P.  C.  103.  French  law  is  not  foreign  law,  even  in  cases  before  the  Admiralty  Court.  — Henry 
V.  Capeyron  &  Delange,  (1880)  Dec.  76.  English  authorities  can  not  be  invoked  in  a  matter 
in  which  the  provisions  of  the  Codes  are  to  be  interpreted.  —  De  Lanoux  v.  Boyerde  la  Giroday, 
(1886)  Dec.  83.  But  they  are  important  in  interpreting  local  Ordinances,  such  as  the  Winding-up 
Ordinance,  and  the  Ordinances  relating  to  bankruptcy  and  insolvency,  which  are  based  on  the 
English  Acts.  —  13)  Ord.  No.  35  of  1882.     The  provisions  of  this  Ordinance  are  as  follows: 

2.  It  shall  henceforth  be  lawful  by  contract  to  stipulate  any  rate  of  interest  on  sums  of  money. 

3.  Whenever  the  rate  of  interest  shall  not  be  fixed  by  contract  the  legal  rate  of  interest  shall 
be  nine  per  cent  per  anniim  in  civil  or  commercial  roatters. 
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Courts  and  procedure. 

Under  the  Proclamation  of  28th  December,  ISlQi),  the  judicial  system  existing 
at  the  time  of  the  cession  was  preserved,  with  the  exception  of  the  formulary  of  the 
judgment,  and  the  substitution  of  a  right  to  appeal  to  the  Privy  Council  in  heu  of 
the  appeal  to  the  Court  of  Cassation.  Further  changes  in  the  administration  of 
justice  were  made  by  the  Order  in  Council  of  13th  April,  1831.  The  entire  judicial 
system  was  reorganized  between  1851  and  18532). 

The  judicial  system  at  present  comprises  the  Supreme  Court,  the  District 
Courts,  and  courts  of  stipencUary  magistrates.  The  Supreme  Court  consists  of  a 
Chief  Judge  and  three  Puisne  Judges3),andhasfuU  original  j  urisdiction  in  all  civil  suits , 
actions,  causes,  and  matters*),  is  vested  with  equitable  powers^),  and  is  a  Court  of 
Bankruptcy  under  the  Bankruptcy  and  Insolvency  .Ordinances  s),  and  a  Colonial 
Court  of  Admiralty  under  the  Colonial  Courts  of  Admiralty  Act,  1890').  The  Su- 
preme Court  has  appellate  jurisdiction  over  cases  tried  in  the  District  Courts'*). 

The  District  Courts  are  presided  over  by  a  District  Magistrate »),  and  exercise 
original  civil  and  criminal  jurisdiction.  The  civil  jurisdiction  extends  to  all  cases 
where  the  sum  involved  does  not  exceed  rs.  1000,  exclusive  of  interest  andcosts^"). 
But  the  jurisdiction  of  the  District  Court  is  not  ousted  by  the  fact  that  in  order  to 
adjudicate  upon  a  claim  within  its  jurisdiction  it  must  pass  upon  a  right  to  or  con- 
tract concerning  money  or  property  exceeding  rs.  1000  in  value^i).  The  District 
Courts  also  have  jurisdiction  in  cases  where  under  the  Civil  Code  or  the  Code  of 
Civil  Procedure  jurisdiction  is  given  to  juges  de  paix  in  regard  to  the  apposition 
and  removal  of  seals,  election,  removal,  or  change  of  guardians  or  curators  to 
minors  or  interdicted  persons,  and  adoption,  tuteUe  officieuse,  emancipation  of 
minors,  and  family  councils^^).  But  the  District  Coiu1;s  have  no  jurisdiction  in  di- 
vorce, separation  a  mensa  et  thoro,  interdiction,  civil  status,  or  where  the  vaUdity 
of  a  wiU  or  other  testamentary  disposition  is  involved  i^).  The  stipendiary  magis- 
trates have  jurisdiction  in  cases  between  masters  and  servants i*). 

An  appeal  Lies  from  the  Supreme  Court  to  the  Privy  Council  on  a  final  judgment 
for  a  sum  above,  or  involving  directly  or  indirectly  a  claim  to  property  or  civil 
right  of  the  value  of  rs.  10,000.  Leave  to  appeal  must  be  asked  for  within  fourteen 
days,  and  appellant  must  furnish  security  within  three  months.  Pending  the  deter- 
mination of  the  appeal,  execution  may  be  either  carried  out  or  suspended,  the  res- 
pondent or  appellant  giving  security,  as  the  case  may  be^^). 

Procedure  is  governed  by  the  Code  of  Civil  Procedure^^),  as  amended  by  local 
Ordinances.  Summary  procedure  on  biUs  of  exchange  and  promissory  notes  is 
regulated  by  an  Ordinance  of  18551''). 

1)  Code  Farquhar,  No.  14.  —  ^)  Burge,  Colonial  and  foreign  law,  Vol.  1,  pp.  202,  203.  — 
3)  Ord.  No.  2  of  1850,  §  1.  —  *)  Ibid.  §4.-6)  Ibid.  §3.-6)  Ord.  No.  61  of  1898—99.  — 
')  53  &  64  Vic.  c.  27.  —  8)  Ord.  No.  32  of  1900,  §  1.  —  9)  Ord.  No.  21  of  1888,  §  2.  —  i»)  Ord. 
No.  22  of  1888,  §  5.  —  ")  Ibid.  —  12)  Ibid.  §  10.  —  W)  Ibid.  §  11.  —  i*)  Ord.  No.  12 
of  1878.  —  15)  Order  in  Council,  13th  April,  1831;  Order  in  Council,  12th  December,  1894. 
Stat.  R.  &  O.  Rev.  1904,  Vol.  3,  "Mauritius,"  pp.  21  et  seq.  —  if)  The  French  Code  of 
Civil  Procedure  was  adopted  by  arrets  of  20th  July,  1808,  Decaen,  No.  177.  —  i')  Ord. 
No.  30  of  1855.  The  provisions  of  this  Ordinance  are  as  follows:  1.  All  actions  upon  bills 
of  exchange  or  promissory  notes  commenced  within  six  months  after  the  same  shall  have 
become  due  and  payable,  may  be  by  writ  of  summons  in  the  form  in  Schedule  A,  and  in- 
dorsed as  therein  mentioned,  and  it  shall  be  lawful  for  the  plaintiff,  on  due  proof  of  personal 
service  of  such  writ  within  the  jurisdiction  of  the  Court,  or  an  order  for  leave  to  proceed,  and  a 
copy  of  the  writ  of  summons  and  the  endorsements  thereon,  in  case  the  defendant  shall  not  have 
obtained  leave  to  appear  and  have  appeared  to  such  writ,  according  to  the  exigency  thereof, 
at  once  to  sign  final  judgment  in  the  form  in  Schedule  B,  for  any  sum  not  exceeding  the  sum 
endorsed  on  the  writ,  together  with  interest  at  the  rate  specified,  (if  not  exceeding  the  legal 
rate  of  interest)  or,  if  none  be  specified  the  rate  of  interest  allowed  by  law  in  such  cases  to  the 
date  of  the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  Judges,  unless  the  plaintiff  claim 
more  than  such  fixed  sum  in  which  case  the  costs  shall  be  taxed  in  the  ordinary  way,  and  the 
plaintiff  may,  upon  such  judgment,  issue  execution  forthwith.  2.  One  of  the  Judges  shall,  upon 
application  within  the  period  of  twelve  days  from  such  service,  give  leave  to  appear  to  such 
writ,  and  to  defend  the  action,  on  the  defendant  paying  into  Court  the  sum  endorsed  on  the 
writ,  or  upon  affidavits  satisfactory  to  the  Judge,  which  disclose  a,  legal  or  equitable  defence, 
or  such  facts  as  would  make  it  incumbent  on  the  holder  to  prove  consideration,  or  such  other 
facts  as  the  Judge  may  deem  sufficient  to  support  the  application,  and  on  such  terms  as  to 
security  or  otherwise  as  to  the  Judge  may  seem  fit.    3.  After  judgment  the  Court,  or  a  Judge, 
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In  addition  to  the  periods  of  limitation  provided  for  ia  the  Code  of  Commerce 
and  Civil  Code,  the  Limitations  Ordinance,   1883,  contains  certain  provisions^). 


Statutes.*) 


Application  of  Law. 
Code  Decaen,  No.  168.    (Arrets  du  21  avril  1808).') 

•  -1  j'    ^^  ^°^  ^^  ^  septembre  1807  concernant  une  nouvelle  redaction  du  Code 
civil  des  Frangais,  dont  suit  la  teneur,  est  promulguee  aux  lies  de  France,  Bonaparte 
at  d6pendances.   1.  Les  lois  qui  ont  6t6  reimies  en  un  seul  corps  sous  le  titre  de  Code 
c:vil  des  Frangais  seront  promulguees  de  nouveau  sous  le  titre  de  Code  NapoMon 
avec  les  changemens  faits  aux  articles  1,  13,  17,  18,  19,  21,  33,  48,  49,  53,  59,  60,' 
86   88,  90,  99,  116,  118,  123,  126,  145,  156,  164,  169,  171,  190,  192,  199,  200,  235 
239,  240,  245,  246,  247,  248,  250,  253,  256,  257,  262,  263,  265,  267,  288,  289,  292, 
293,  294,  302,  354,  356,  358,  360,  377,  382,  427,  429,  436,  458,  467,  483,  491,  496, 
500,  501,  511,  515,  541,  560,  598,  713,  723,  724,  726,  768,  770,  812,  819,  896,  910, 
980,  983,  988,  989,  991,  993,  1057,  1597,  2045,  2121,  2138,  2145,  2153,  2194,  2227, 
2261,  lesquels  changemens  sont  approuves. 
[2 — 3.    Are  repealed.] 

The  validity  of  the  Civil  Code  probably  depends  on  its  repromulgation  by  this  arr6t6. 
But  see  also  arrets  of  1  Brumaire,  An  XIV  (23d  October,  1805).  The  Code  of  Civil  Procedure 
was  promulgated  by  the  arrets  of  20th  July,   1808,  Decaen  No.  177. 


Code  de  commerce. 
Code  Decaen,  No.  208.    (Arret6  du  14  juillet  1809).*) 

1.  Le  Code  de  commerce  est  promulgue  aux  iles  de  France,  Bonaparte  et 
dependances,  sauf  les  exceptions,  additions,  modifications  ci-apres  determin6es. 

Livre  I.    Du  commerce  en  general. 

2.  Le  delai  fixe  par  I'article  160  du  Code,  pour  I'exigibilite  du  paiement  ou 
de  I'acceptation  d'une  lettre  de  change,  sera,  de  huit  mois  pour  ceUes  tirees  du  Cap 

may,  under  special  circumstances,  set  aside  the  judgment,  and,  if  necessary,  stay  or  set  aside 
execution,  and  may  give  leave  to  appear  to  the  writ,  and  to  defend  the  action,  if  it  shall  appear 
reasonable  to  the  Court  or  Judge  so  to  do,  and  on  such  terms  as  to  the  Court  or  Judge  may  seem 
just.  4.  In  any  proceedings  iinder  this  Ordinance,  it  shall  be  competent  to  the  Court  or  a  Judge 
to  order  the  bill  or  note  sought  to  be  proceeded  upon,  to  be  forthwith  deposited  with  an  officer 
of  tke  Court,  and  further  to  order  that  all  proceedings  shall  be  stayed  until  the  plaintiff  shall 
have  given  security  for  the  costs  thereof.  5.  The  holder  of  every  dishonoured  bill  of  exchange 
or  promissory  note,  shall  have  the  same  remedies  for  the  recovery  of  the  expenses  incurred  in 
protesting  the  same,  for  non-acceptance  or  non-payment,  or  otherwise,  by  reason  of  such  disho- 
nour, as  he  has  under  this  Ordinance  for  the  recovery  of  the  amount  of  such  bill  or  note.  6.  The 
holder  of  any  bill  of  exchange  or  promissory  note  may,  if  he  think  fit,  issue  one  writ  of  summons, 
according  to  this  Ordinance,  against  all  or  any  number  of  the  parties  to  such  biU  or  note,  and 
such  writ  of  summons  shall  be  the  commencement  of  an  action  or  actions  against  the  parties 
therein  named  respectively,  and  all  subsequent  proceedings  against  respective  parties  shall 
be  ia  like  manner,  so  far  as  may  be,  as  if  separate  writs  of  summons  had  been  issued. 

^)  Ord.  No.  16  of  1883.  The  principal  provisions  of  this  Ordinance  are  as  follows:  1.  All 
commercial  actions  shall  be  barred  by  prescription  after  ten  years  in  cases  in  which  shorter 
periods  of  prescription  are  not  already  provided  by  law.  2.  When  a  commercial  claim  shall 
have  become  a  judgment  debt  and  the  judgment  has  the  legal  effect  of  a  contradictory  judgment, 
the  said  debt  shall  be  barred  by  prescription  after  fifteen  years.  3.  The  period  of  thirty  years 
fixed  by  article  2262  of  the  Civil  Code  is  hereby  reduced  (in  cases  for  which  shorter  periods  of 
limitation  are  not  provided  by  special  enactment)  to  twenty  years.  4.  Within  two  years  before 
the  expiration  of  the  period  by  which  the  right  to  an  annuity  (rente)  may  be  barred  by  pre- 
scription, the  debtor  may  be  compelled  to  furnish  the  title  mentioned  in  article  2263  of  the  Civil 
Code,  which  is  hereby  amended  accordingly.  —  2)  As  in  force  1st  January,  1912.  —  ')  An  English 
translation  of  this  law  will  be  foimd  on  p.  336,  infra.  —  *)  An  English  translation  of  this  law 
will  be  found  on  p.  336,  infra. 
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de  Bonne-Esp6rance,  des  cotes  orientales  de  I'Afrique,  sur  I'une  des  dites  colonies 
et  reciproquement  de  I'une  d'elles  sur  le  Cap  de  Bonne-Esperance,  les  cotes  orien- 
tales et  les  lies  de  I'Afrique.  II  sera  d'un  an  pour  les  lettres  de  change  tirees  de  tous 
les  lieux  en  Asie  et  reciproquement.  II  sera  de  deux  ans  pour  les  lettres  de  change 
tirees  du  continent  et  des  iles  des  Indes  oocidentales  et  reciproquement. 

3.  En  conformity  de  I'article  166  les  lettres  de  change  tiroes  des  dites  colonies 
etant  protestees,  les  tireurs  et  endosseurs  y  residant,  seront  poursuivis  dans  les 
d61ais,  savoir:  de  trois  mois,  pour  celles  qui  dtaient  payables  d'une  colonie  dans 
I'autre;  d'un  an,  pour  celles  qui  etaient  payables  au  Cap  de  Bonne-Esperance  et 
sur  les  cotes  orientales  et  iles  de  I'Afrique,  et  daus  les  pays  situes  en  Asie;  et  de 
deux  ans,  pour  celles  qui  dtaient  payables  en  Amerique. 

Livre  II.     Du  commerce  maritime. 

4.  Le  delai  prescrit  par  I'article  373,  pour  delaissement,  en  cas  de  sinistre, 
d'objets  assures,  sera  I'une  ou  I'autre  colonie  de  trois  mois  a  partir  du  jour  de  la 
reception  de  la  nouvelle  de  la  perte  arrivee  aux  ports  ou  cotes  de  I'une  des  deux 
colonies.  II  sera  de  dix  mois,  apres  la  reception  de  la  nouvelle,  ou  de  la  perte  arrivee, 
ou  de  la  prise  conduite  k  la  cote  orientale  de  Madagascar,  ou  aux  Seychelles  et 
iles  adjacentes.  11  sera  d'un  an  apres  la  reception  de  la  nouvelle,  ou  de  la  perte 
arrivee,  ou  de  la  prise  conduite  a  la  cote  orientale  de  Madagascar,  au  Cap  de  Bonne- 
Esperance,  aux  cotes  orientales  de  I'Afrique  et  aux  heux  situes  en  Asie.  II  sera 
de  deux  ans  apres  la  nouvelle  des  pertes  arrivees  ou  des  prises  conduites  dans  les 
autres  parties  du  monde. 

5.  Le  delai  determine  par  I'article  387,  pour  le  delaissement  en  cas  d'arret, 
sera  de  six  mois,  si  I'arret  a  eu  lieu  dans  I'Ocean  Indien,  et  d'un  an  s'il  a  eu  lieu 
autre  part. 

[6 — 11.    Are  repealed.] 


Code  de  commerce. 

[As  in  force  in  Mauritius.]''^) 


Article. 

Subject-matter. 

How  affected. 

By  what  enactment. 

18—50 

Commercial  societies 

Extended   to  sugar  es- 
tates 

Ord.  No.  5  of  1879,  §  3. 

51—63 

Compulsory  arbitration   in 
partnership  disputes 

Repealed 

Ord.  No.  2  of  1868,  §  1. 

64 

Limitations    of    actions    in 

Equally    applicable    to 

Ord.  No.  10  of  1874,  §  4. 

partnership  matters 

Crown     and     private 
parties 

71—90 

Stock    exchange,    brokers, 

etc. 
Carriers:   limitation  of  ac- 

Inapplicable 

108 

Equally    applicable    to 

Ord.  No.  10  of  1874,  §  4. 

tions 

Crown     and     private 
parties 

109 

Proof   of   commercial  pur- 

Extended to  commercial 

Ord.  No.  10  of  1871,  §  1. 

chases  and  sales 

pledges 

160 

Delays  for  acceptance  and 
payment  of  bills  of  ex- 
change 

Modified 

Deoaen  No.  208,  §  2. 

166 

Delays   for   suing   on   bills 
of  exchange 

Modified 

Decaen  No.  208,  §  3. 

189 

Bills  of  exchange :  limitation 

Equally    applicable    to 

Ord.  No.  10  of  1874,  §  4. 

of  actions 

Crown     and     private 
parties 

190—272 

Of  merchant  shipping 

Probably  largely  modi- 

See    judgment     of     Privy 

fied  and  in  parts  im- 

Council   in   Chateauneuf 

pliedly    repealed     by 

v.  Capeyron,   L.  R.  8   A. 

Merchant       Shipping 

C.  127. 

Act,   1894 

1)  Based  on  the  table  given  in  Piggott  and  Thibaud,  Laws  of  MauriHue. 
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Article. 

Subject-matter. 

How  affected. 

By  what  enactment. 

373 

387 
437—614 

615—648 

Delays  for  abandonment  to 
insurers  en  cas  de  sinistre 
id.  en  cas  d'arret 
Of  bankruptcy 

Jurisdiction   and  tribunals 

Modified 

Modified 

Repealed  and  superseded 

Obsolete  and  superseded 

Decaen  No.  208,  §  4. 

Decaen  No.  208,  §  5. 

Ord.  No.  10  of  1838;  super- 
seded by  local  enactments 
q.  V. 

Ord.  No.  2  of  1850;  0.  in 
C.  23  d  October,  1851. 

In  the  interpretation  of  the  law  relating  to  topics  within  the  scope  of  this  Work  the  following 
cases  may  be  consulted: 

Partnership.  The  law  relating  to  partnerships  is  contained  in  part  in  the  Code  of  Commerce, 
in  part  in  the  Civil  Code.  Commercial  and  civil  partnerships  are  here  considered  together.  Part- 
nerships, whether  commercial  or  civil,  are  moral  beings,  distinct  from  the  persons  who  compose 
them.  —  Castelv.  Fontaine,  (1879)  Deo.  48.  It  follows  from  this  that  the  juridical  entity  is  the 
owner  of  the  assets  of  the  partnership,  to  the  exclusion  of  the  partners.  The  latter  have  only 
a  moveable  interest  in  the  lands  belonging  to  the  partnership,  and  such  lands  cannot  be  affected 
by  any  inscription  of  »  mortgage  on  the  real  property  of  the  individual  partners.  —  Mauritius 
Tea  Estate  Co.  v.  Conservator  of  Mortgages,  (1906)  Dec.  1.  See  also  Roug6  v.  Credit  Foncier, 
(1874)  Dec.  21;  Koonjoobeehary  v.  Seegapaul,  (1885)  Dec.  113.  Facts  held  sufficient  to  show 
a  partnership:  Dromart  v.  Backeloo  &  Moussa  Saheb,  (1873)  Dec.  110;  Castel  v.  Paturau,  (1879) 
Dec.  46.  Facts  held  not  sufficient:  Procureur-G6n6ral  v.  JoUivet,  (1890)  Dec.  39.  As  to  inter- 
pretation of  a  partnership  deed,  see  Baschet  v.  Baschet,  (1900)  Dec.  65.  The  provisions  of  the 
Code  of  Commerce,  art  42,  requiring  certain  formalities  for  constituting  a  partnership,  under 
pain  of  nullity  as  regards  the  parties,  do  not  entitle  a  party  dealing  with  a  firm  to  set  up  the 
failure  to  observe  these  requirements.  —  Goolam  Hossen  Mamode  &  Co.  v.  O.  L.  Narainsamy 
Chetty  &  Co.,  (1867)  Dec.  99.  As  to  the  necessity  of  convening  aU  partners,  where  the  part- 
nership agreement  provides  for  a  certain  action  by  majority  vote,  see  Lloyd  v.  D'Emmerez, 
(1897)  Dec.  69.  An  absentee  should  be  represented  by  the  Curator  of  Vacant  Estates.  Ibid. 
A  clerk  receiving  in  addition  to  his  salary  a  certain  percentage  of  the  profits  is  not  a  partner 
within  art.  51  of  the  Code  of  Commerce.  —  Br6ard  v.  Hewetson,  (1867)  Dec.  103.  Co-owners  of 
a  coasting  vessel  who  have  entered  into  a  partnership  for  the  working  of  the  vessel  during  a  speci- 
fied period  are  not  required  to  have  an  abstract  of  their  partnership  deed  posted.  • —  Pellegrin 
V.  SpineUi,  (1870)  Dec.  17.  Nor  does  a  joint  charter  of  a  ship  constitute  the  charterers  partners.  — 
FUs  V.  Biram,  (1882)  Dec.  101.  Mere  inequality  in  the  apports  does  not  preclude  an  agreement 
for  equality  in  the  profits,  or  inequality  in  the  contribution  to  losses.  —  Veronge  v.  De  Rosnay 
&  Langlois,  (1892)  Dec.  16.  Where  a  person  becomes  a  member  of  a  firm  and  accepts  jointly 
with  the  other  partners  k  forfait  the  affairs  then  being  carried  on,  he  becomes  responsible  for  the 
obligations  of  the  partnership  incurred  before  he  became  a  member.  —  Mourga  Vayaboury  v. 
Botdanger,  (1866)  Dec.  130.  Advances  made  to  partners  individually  are  not  debts  of  the  part- 
nership. —  Duval  V.  Edwards,  (1874)  Dec.  59.  But  where  debts  are  contracted  in  the  firm  name, 
and  in  the  com-se  of  the  partnership  business,  by  an  individual  partner,  the  partners  are  bound 
jointly  and  in  solido,  provided  that  the  creditor  accepted  the  obligation  of  the  firm  in  the  bona 
fide  belief  that  the  individual  partner  was  acting  on  behalf  of  the  firm.  —  Galdemar  Freres  v.  L. 
Rivet  &  Co.,  (1871)  Dec.  100.  A  partner  has  no  right  to  bind  the  firm  without  an  express  or 
implied  authority  to  that  effect  from  his  copartners.  —  Hinnekindt  v.  Nayna,  (1874)  Dec.  57. 
A  partner  who  has  suffered  damage  from  the  wrongful  acts  of  his  copartner  may  have  the  amount 
of  such  damage  determined  by  judgment  before  a  partition  of  the  partnership  assets  takes  place. 

Bruniquel  v.  Merven,  (1894)  Dec.  93.    As  to  a  partner's  claim  for  reimbursement  against  the 

partnership,  see  Pierre  v.  Albert,  (1884)  Dec.  16.  Where  a  partnership  deed  expressly  provided 
that  in  the  event  of  a  death  of  one  of  the  partners  the  partnership  was  to  continue  for  the  period 
originally  fixed,  between  the  surviving  partner  and  the  heirs  of  the  deceased  partner,  and  where 
one  partner  was  not  represented  in  the  proceedings  in  court,  the  court  refused  to  declare  that 
the  partnership  still  subsisted,  but  allowed  the  business  to  be  carried  on  provisionally.  —  Boul6 
V.  Martin,  (1875)  Dec.  66;  s.  c,  (1875)  Dec.  167.  A  partnership  dissolved  on  accoimt  of  the 
insolvency  of  a  copartner.  —  Odinet  v.  Garreau,  (1866)  Dec.  25.  Where  a  partnership  was  to  be 
dissolved  six  months  after  service  of  notice ,  it  was  held  that  the  two  terminal  days  were  to 
be  excluded  from  the  computation.  —  Rassoul  v.  Brooks,  (1897)  Dec.  76.  As  to  procedure  in  case 
of  execution  against  an  individual  partner  on  a  judgment  against  the  firm,  see  Reynaud  &  Co. 
V.  Bernard  &  Co.,  (1862)  Dec.  33.  The  deed  of  a  civil  partnership  may  provide  for  a  reference 
of  disputes  to  arbitrators,  but  must  in  such  case  specify  the  matters  to  be  referred  and  the  names 
of  the  arbitrators.  —  Galdemar  Freres  v.  Dior6,  (1869)  Dec.  37.  In  suits  against  a  civU  (not  a 
commercial)  partnership,  all  partners  must  be  made  parties.  —  H.  B.  Hugnin,  D.  Gal6a  &  Co. 
V.  Amasalon,  (1869)  Dec.  12.  A  civil  partnership  formed  for  a  term  of  years  cannot  be  dissolved 
by  one  of  the  partners,  except  upon  proper  grounds.  —  Galdemar  Frdres  v.  Dior6,  (1869) 
Dec.  67. 
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Gompanies.  The  law  relating  to  companies  is  contained  in  part  in  the  Code  of  Commerce, 
in  part  in  the  Ordinances  reprinted  infra.  Decisions  interpreting  the  provisions  of  these  Or- 
dinances are  set  forth  in  the  notes  thereto.  Shares  in  industrial  companies  are  moveable  pro- 
perty. —  Pougnet  V.  Goolab,  (1886)  Deo.  64.  The  memorandum  of  association  defines  the  limi- 
tations on  the  powers  of  the  company.  The  doctrine  of  ultra  vires  must  be  applied  reasonably, 
and  anything  fairly  incidental  to  the  company's  objects,  as  defined  in  the  memorandmn  of 
association,  is  not,  unless  expressly  prohibited,  to  be  held  as  ultra  vires.  —  Colonial  Qovenmient 
of  Mauritius  v.  Mauritius  Estates  &  Assets  Co.,  (1900)  Deo.  19.  Where  an  English  company 
is  being  wound  up  in  England,  it  is  for  the  local  jurisdiction  to  decide  questions  of  set-off.  The 
party  pleading  set-off  is  not  bound  to  wait  until  the  provisional  administrator  in  Mauritius 
has  received  instructions  from  the  London  liquidator.  ^  Issop  Mamode  SuUiman  v.  New  Orien- 
tal Bank  Corporation,  (1892)  Dec.  63. 

Sale  of  goods.  The  law  relating  to  the  sale  of  goods  is  contained  in  the  Civil  Code.  Where 
the  object  of  the  sale  and  the  price  to  be  paid  are  agreed  upon,  the  ownership  in  the  object  may 
pass,  although  certain  points  of  detail  still  remain  to  be  determined.  —  Hamojee  &  Co.  v.  Issop 
Mamode  SuUiman,  (1868)  Dec.  102.  A  purchaser  who  has  sued  a  vendor  for  the  cancellation 
of  a  sale,  and  fails  in  his  suit,  is  not  entitled  to  a  reduction  of  price  under  art.  1644.  —  Bouff6 
V.  Pitot,  (1900)  Dec.  64.  The  requirement  that  an  action  for  rescission  based  on  a  defect  be 
brought  as  soon  as  possible  was  held  not  to  be  complied  with  where  a  period  of  fifty-six  days 
elapsed.  —  Pegayamgeer  v.  Dyrr  &  Esclapon,  (1870)  Dec.  150.  See  further  as  to  redhibitory  vice, 
Mallao  V.  Jamet,  (1886)  Dec.  100.  Where  a  sale  is  rescinded  the  seller  must  refund  the  price  paid. 
■ —  Blackburn  v.  Magon,  (1866)  Dec.  74.  An  unpaid  vendor  cannot  claim  rescission  of  a  sale  on 
account  of  non-payment  of  the  purchase  price,  under  art.  1654,  where  the  purchaser  since  the 
sale  has  been  adjudicated  a  bankrupt.  Ireland  Fraser  cfc  Co.  v.  Louis  &  Co.,  (1875)  Dec.  102. 
Art.  1657  applies  to  commercial  as  well  as  to  civil  matters.  —  Boulineau  v.  Brue,  (1868)  Dec.  63. 
But  not  to  the  case  of  paid  vendors.  —  Huteau  v.  Brown,  (1876)  Dec.  22.  The  rights  conferred 
by  art.  2102  are  not  applicable  in  the  case  of  bankruptcy.  —  Amode  v.  Official  Assignee,  (1876) 
Dec.  14;  In  re  Habib,  (1872)  Dec.  72.  The  goods  must  be  sound  and  marketable.  —  Bonieux  v. 
Blyth  Bros.  &  Co.,  (1871)  Dec.  144.  And  mere  delivery  of  goods  sold  is  no  bar  to  a  claim  founded 
on  their  non-marketable  quality  or  their  not  being  similar  to  sample.  —  Guiot  v.  Atoye,  (1891) 
Dec.  25.  But  where  a  purchaser  accepts  delivery  of  goods,  pays  for  them,  and  exports  them 
to  a  foreign  country,  or  otherwise  disposes  of  them,  without  having  previously  verified  the  qua- 
lity, quantity,  etc. ,  of  the  goods,  he  has  no  right  of  action  against  the  seller.  —  Ribet  v.  Richardso 
&  Co.,  (1877)  Dec.  139.  The  burden  of  proof  that  the  goods  delivered  are  not  of  the  quality 
contracted  for  is  on  the  buyer.  —  Jacob  v.  Ireland,  Fraser  &  Co.,  (1862)  Dec.  66.  A  saisie-reven- 
dication  of  goods  sold  on  credit  on  the  ground  that  the  purchaser  had  given  a  false  security  is 
good  provided  the  goods  are  still  in  the  possession  of  the  purchaser.  Semble,  not  if  they  have 
passed  into  the  hands  of  a  bona  fide  third  holder.  —  Mirza  v.  Cassim  Hadjee,  (1889)  Dec.  46.  As 
to  the  local  custom  requiring  purchasers  of  sugar  to  take  delivery  thereof  within  fifteen  days 
from  the  day  of  the  sale,  after  which  delay  the  sale  cannot  be  cancelled,  except  when  the  buyer 
establishes  a  difference  of  a  certain  percentage  of  the  goods  sold  compared  with  the  sample,  and 
risk  of  loss  during  such  period  of  fifteen  days,  see  Ceylon  Co.  v.  Chauvin,  (1866)  Dec.  32.  Evi- 
dence of  constant,  universal,  long  established  commercial  usage  may  be  introduced  where  the 
written  law  is  silent.  —  Guiot  v.  Atoye,  (1891)  Dec.  25.  But  not  if  it  appear  that  one  party 
distinctly  objected  against  being  bound  by  such  usage.  —  De  Chaumon  v.  Issop  Mamode  SuUiman, 
(1891)  Dec.  52.  The  sale  of  goods  to  a  minor,  who  is  a  trader  and  not  emancipated,  is  void,  even 
though  the  minor  has  not  thereby  suffered  a  lesion.  —  Ismael  v.  Mungrookan,  (1871)  Dec.  106; 
Duffau  V.  Desbleds,  (1863)  Dec.  16.  But  see  Goudin  v.  Coutanceau,  (1880)  Dec.  144.  For  a  case 
where  a  court  held  that  a  trader  who  had  purchased  goods  payable  by  instalments,  and  who 
did  not  pay  the  first  instalment  at  maturity,  was  bound  to  pay  the  full  price,  see  Grassy  v. 
Goudin  &  Coutanceau,  (1871)  Dec.  129.  A  consignee,  who  is  a  creditor  of  the  consignor,  has  a 
lien  on  the  goods  consigned  to  him  for  the  purpose  of  satisfying  his  claims,  and  his  rights  are 
superior  to  those  of  the  holder  of  a  bill  of  exchange  drawn  against  the  goods,  unless  notice  was 
given  by  consignor  to  the  contrary  and  such  was  acceded  to  by  the  consignee.  —  Elias,  MaUac  &  Co. 
V.  Galdemar  Freres,  (1871)  Dec.  87.  Where  goods  are  shipped  to  a  consignee  who  is  already  indeb- 
ted to  the  consignor,  and  the  consignee  before  the  goods  arrive  makes  a  payment  of  an  amount 
larger  than  the  old  balance  due  on  account,  but  not  sufficient  to  cover  that  balance  and  the 
amount  of  the  new  invoice,  and  no  statement  is  made  as  to  the  manner  in  which  the  payments 
are  to  be  appropriated,  the  consignor  may  apply  the  amount  to  the  balance  of  account  and 
refuse  delivery  of  the  goods  until  full  payment  thereof .  —  Serendat  v.  Garbert,  (1869)  Dec.  52.  As 
to  right  of  seller  under  certain  circumstances,  to  recover  goods  sold  on  credit,  on  default  of 
payment,  see  Rochecouste  v.  Dupont,  (1864),  2  Moo.  P.  C.  (N.  S.)  195. 

Factors.  Where  a  contract  was  entered  into  directly  with  the  principal  and  not  with  the 
factor  himself,  and  no  fault  is  imputable  to  the  latter,  no  damages  can  be  claimed  against  the 
factor.  —  Martial  v.  Aust,  (1891)  Dec.  75. 

Charter  parties  and  bills  of  lading.  If  a  charterer  agrees  to  pay  a  gross  sum  for  the  whole 
vessel  he  must  pay  the  amount  regardless  of  the  quantity  of  freight  actually  carried.  The  quan- 
tity is  limited  to  what  the  ship  can  safely  carry,  even  though  not  full.  —  Hajee  Haroon  Sideck 
V.  Peterson,  (1888)  Dec.  95.    Freight  due  in  Mauritius  under  bills  of  lading  issued  in  France 
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by  the  master  of  a  French  vessel  and  expressed  in  francs,  is  payable  at  the  real  par  of  exchange 
at  Mauritius.  —  Pipon,  Adam  &  Co.  v.  Chapuy,  (1879)  Dec.  135.    The  master  of  a  ship  in  a  port 
where  the  owner  has  no  agent  is  the  representative  of  the  owner  and  may  alter  a  charter  party 
according  to  the  necessities  of  the  case.   Mercier  v.  Proctor,  (1894)  Dec.  60.   There  is  no  custom 
of  trade  in  Mauritius  that  lay  days  begin  to  run  on  the  day  next  following  the  day  after  the 
receipt  of  the  notice  of  readiness  to  receive  cargo.  —  Waicott  v.  Hajee  Cassim  Mamojee,  (1888) 
Dec.  116.    A  charterer  is  not  bound  to  put  his  goods  on  board  at  the  beginning  of  the  period 
of  lay  days.    He  may  ship  at  any  time  before  the  expiration  of  the  period.  —  Pinkham  v.  Hajee 
Jackanah  Hajee,  (1887)  Dec.  170.    Where  the  charterer  informs  the  master  that  he  does  not 
mtend  to  go  on  with  the  charter  party,  the  master  need  not  remain  at  the  port  for  the  number 
of  lay  days.  —  Brouard  v.  Wilson,  (1882)  Dec.  8.  The  master  of  a  ship  is  responsible  for  the  goods 
shipped  on  board  the  vessel.   He  in  reality  subscribes  a  commercial  title  transferable  by  endorse- 
ment.   A  master  of  a  ship  is  an  agent  (commissionaire)  obHged  to  restore  what  he  has  received 
He  must  take  care  of  the  thing  entrusted  to  him,  and  is  answerable  for  aU  deterioration' and  loss, 
except  that  which  results  from  force  majeure  and  from  accidents  beyond  human  foresight.  — ' 
Ireland,  Fraser  &  Co.  v.  Scott,  (1861)  Dec.  220.   The  terms  of  a  bill  of  lading  should  be  strictly 
mterpreted.  —  Le  Glaneur  v.  Messageries  Maritimes  Co.,  (1888)  Dec.  77.   Where  a  bill  of  lading 
acknowledges  receipt  of  the  goods  as  in  good  order  and  well  conditioned,  but  weight  and  con- 
tents unknown,  the  carrier  is  liable  for  failure  to  deliver  the  goods  in  like  condition  to  the  con- 
signee. —  Ajum  Goolam  Hosseu  v.  Mahn,  (1878)  Dec.  49;  Hajee  Sariff  Ismael  v.  Davies,  (1879) 
Dec.  68.   A  stipulation  in  a  bill  of  lading  that  claim  for  short  delivery  should  be  made  at  Calcutta 
within  one  month  from  the  delivery  of  the  goods,  is  not  binding  if  the  period  fixed  is  unreaso- 
nably short.  —  Visram  Ebrahim  &  Co.  v.  Noble,  (1880)  Deo.  98.   The  provisions  of  a  bill  of  lading 
that  delivery  is  to  be  made  from  the  ship's  tackle  at  consignee's  risk  and  expense,  do  not  control 
or  affect  the  local  custom  of  granting  a  receipt  on  shore.  —  Blyth  Bros.  &  Co.  v.  Williams,  (1880) 
Dec.  123.    As  to  the  interpretation  of  the  words  "are  to  be  taken  from  alongside  at  consignee's 
risk  and  expense;  receipts  for  cargo  are  to  be  given  before  taken  from  alongside,"  see  Galdemar 
Freres  v.  Anderson,  (1883)  Dec.  100.    A  stipulation  in  a  bill  of  lading  permitting  transhipment, 
and  providing  that  no  responsibility  shall  attach  for  delay,  means  a  reasonable  delay.  —  Messa- 
geries Maritimes  &  Cohen,  Simon  &  Co.,  (1883)  Dec.  107.    A  stipulation  in  a  bill  of  lading  that 
all  questions  of  liability  be  determined  by  English  law,  does  not,  where  an  action  is  brought  in 
Mauritius  for  delivery  in  bad  condition,  exempt  the  plaintiff  from  compliance  with  arts.  435 
and  436  of  the  Code  of  Commerce,  relating  to  protest  and  limitation.   The  question  of  limitation 
is  one  relating  to  procedure,  and  is  governed  by  the  lex  fori.    Under  the  terms  of  the  contract 
it  was  a  question  of  remedy  and  not  of  liability.  —  Baylis  v.  Goolam  Mohamed  Ajum  &  Co.,  (1905) 
Dec.  43;  following  GfOolam  Hossen  Mahomed  v.  Mahomed  Assenjee,  (1872)  Dec.  67.    As  to  the 
meaning  of  the  term  "all  reasonable  claims  shall  be  met  by  the  company",  see  Hajee  Amode 
Aboo  &  Co.  V.  British  India  Steam  Navigation  Co.,  (1898)  Dec.  12.   See  also  Peninsular  &  Oriental 
Steam  Navigation  Co.  v.  Shand,  (1865),  3  Moo.  P.  C.  (N.  S.)  272.    A  stipulation  exonerating 
a  shipowner  from  UabUity  for  the  acts  of  his  servants  is  valid.  —  Rogers  v.  Messageries  Maritimes, 
(1911)  Dec.  81. 

Bills  of  exchange.  The  law  relating  to  bUls  of  exchange,  promissory  notes,  and  cheques 
is  contained  in  the  Code  of  Commerce  and  in  the  Ordinance  reprinted  infra.  Under  special 
circumstances  parol  evidence  may  be  introduced  to  controvert  the  statement  in  a  promissory 
note  that  it  was  for  "value  received,  cash."  —  Rangasamy  Pillay  v.  Moo  Thiagarassen,  (1873) 
Dec.  69.  A  promissory  note  not  written  throughout  by  the  maker,  nor  bearing  the  words  "bon" 
or  "approuve,"  may  be  used  as  a  beginning  of  written  proof .  —  Atchav.Ramchum,  (1880)Dec.  71. 
The  mortgage  security  agreed  upon  to  guarantee  payment  of  a  promissory  note  is  extinguished 
by  novation,  when  such  promissory  note  has  been  brought  to  the  debit  of  an  account  current, 
closed  and  approved  between  the  holder  and  maker,  and  the  balance  whereof  has  been  paid 
by  means  of  a  transfer  of  claims.  —  Langlois  v.  Pilot  &  Co.,  (1866)  Dec.  10.  A  party  who  has  re- 
ceived promissory  notes  in  payment  of  illegal  agreements  is  not  entitled  when  sued  by  the  maker 
for  restitution  of  such  promissory  notes,  to  set  up  the  defence  that  the  original  agreement  was 

illegal.  Lebrun  v.  Avice,  (1871)  Dec.  34.  A  bill  payable  to  " or  order"  is  a  bOl  payable 

to  bearer.  —  CaiUaud  v.  Bohler,  (1871)  Dec.  40.  Where  an  instriunent  is  executed  by  an  agent 
on  behalf  of  a  principal,  the  latter  is  not  boimd  unless  the  agent  was  authorized  and  executed 
the  instrument  strictly  in  conformity  with  the  conditions  imposed  by  the  principal.  —  Bonl6 
v.  Amal,  (1867)  Dec.  60.  Where  a  bill  of  exchange  or  cheque  is  drawn  by  the  manager  of  a  sugar 
estate  in  payment  of  a  debt  of  the  estate  and  signed  by  him  with  his  individual  name  with  the 
addition  of  the  word  "manager"  he  does  not  become  personally  bound  on  the  instrument.  —  Boull6 
v.  Come,  (1866)  Dec.  80.  The  owner  of  a  business,  having  endorsed  a  promissory  note  signed 
by  the  manager  in  consideration  of  money  used  in  the  business,  may  be  held  liable,  although 
the  note  was  protested  against  the  manager  alone,  and  no  notice  of  protest  sent  to  the  owner.  — 
Jauson  V.  Fayd'herbe,  (1892)  Deo.  66.  For  a  case  where,  under  the  facts,  there  was  no  frau- 
dulent antedating  of  an  endorsement,  see  Minet  v.  Bonnefin,  (1861)  Dec.  181.  A  negotiable 
instrument  may  be  transferred  by  an  ordinary  deed  of  transfer,  as  well  as  by  endorsement,  and 
the  assignee  is  not  bound  to  notify  the  principal  debtor  of  the  assignment.  Civil  Code,  art.  1691, 
refers  to  the  assignment  of  an  ordinary  civil  debt,  not  to  the  assignment  of  commercial  instru- 
ments. —  Bandally  v.  Rangoon,  (1868)  Dec.  95.  An  aval,  as  well  as  an  irregular  endorsement, 
can  be  given  by  a  simple  signature  on  the  back  of  the  instrument.    Where  there  is  no  endorse- 
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ment  by  the  payee,  there  exists  a  presumption  that  the  signature  was  an  aval.  —  Martin  v.  Elys6e, 
(1885)  Deo.  13.  Where  a  note  was  payable  to  «  person  named,  or  order,  tind  contained  on  the 
back  the  words  "A.  Cantin.  Je  garantis  jusqu'a  parfait  paiement,"  foUowed'by  another  signature 
"A.  Cantin",  it  was  held  to  be  an  aval,  and  not  an  endorsement.  A  mere  signature  made,  under 
certain  circumstances,  be  sufficient  for  an  aval.  —  Lubois  v.  Cantin,  (1881)  Dec.  20.  The  five 
years'  prescription,  under  Code  of  Commerce,  art.  189,  can  be  pleaded  by  a  blank  endorser  of 
a  bill  payable  to  the  order  of  a  person  whose  name  is  left  in  blank  against  a  judgment  in  favour 
of  the  holder.  —  Dyrr  v.  Magot,  (1877)  Dec.  33.  Where  the  person,  who  is  the  principal  debtor, 
refuses  to  pay  the  holder  on  the  ground  that  the  latter  is  not  a  bona  fide  holder,  the  proper 
procedure  is  to  pay  the  money  into  court,  pending  the  determination  of  the  question  as  to  who 
is  entitled  to  the  proceeds.  —  Hiti6  v.  Picot,  (1862)  Dec.  170.  Where  a  note  is  made  payable  at 
a  particular  place,  it  is  necessary  to  aver  presentment  at  such  place.  —  Bennettv.  D'AriJEat,  (1871) 
Deo.  37.  Where  a  bill  is  accepted  in  Mauritius,  and  no  specific  place  of  payment  is  named,  the 
contract  of  the  acceptor  must  be  regarded  as  one  entered  into  and  to  be  performed  in  Mauritius, 
and  the  law  of  this  Colony  determines  all  questions  relating  to  performance.  —  Chartered  Mer- 
cantile Bank  v.  Scott  &  Co.,  (18V9)  Dec.  93.  Where  a  cheque  given  on  12th  May  was  not  pre- 
sented on  the  following  day,  and  the  bank  failed  on  the  14th  May,  the  delay  was  held  not  to  be 
an  umreasonable  one.  ■ —  Scott  &  Co.  v.  JonusAllarakia,  (1884)  Dec.  115.  A  drawee  not  accepting 
a  bill  of  exchange  is  not  bound,  even  if  it  be  shown  that  he  had  funds  of  the  drawer.  —  De  Nanteuil 
v.  Bohler  &  Co.,  (1862)  Dec.  66.  Where  several  promissory  notes  have  fallen  due,  one  action 
only  should  ordinarily  be  brought  for  their  recovery.  —  Marchand  v.  Armoorgum  &  Co.,  (1895) 
Dec.  90.  The  loss  of  a  cheque  book,  or  neglect  to  lock  the  place  where  it  is  kept,  will  not  of  itself 
exempt  the  banker  from  the  loss  occasioned  by  honouring  a  forged  cheque.  —  Hervey  v.  Mauritius 
Commercial  Bank,  (1893)  Dec.  19. 

Marine  insurance.  A  contract  of  insurance  entered  into  in  Mauritius,  and  to  be  performed 
there,  must  be  interpreted  by  the  law  of  the  Colony.  —  Urcette  v.  Colonial  Insurance  Co.,  (1895) 
Dec.  55.  A  ship  may  not  be  abandoned  until  reasonable  efforts  have  been  made  to  save  her.  — 
Raffaut  V.  Mauritian  Marine  Insurance  Co.,  (1888)  Dec.  4.  Under  a  voyage  policy  the  insured 
warrants  that  the  vessel  is  seaworthy  when  the  risk  attaches,  but  he  does  not  warrant  that  the 
vessel  shall  continue  seaworthy.  The  burden  of  proof  that  the  ship  was  not  seaworthy  is  on  the 
underwriters.  —  Ajum  Goolam  Hossen  &  Co.  v.  Union  Marine  Insurance  Co.,  (1899)  Dec.  2.  See 
also  Ajum  Goolam  Hossen  &  Co.  v.  Hajee  Cassim  Joosub,  (1901)  Dec.  60.  As  to  constructive 
total  loss,  see  Nairac  v.  London  Assurance  Co.,  (1900)  Dec.  24.  The  test  of  a  constructive  total 
loss  is  that  of  a  prudent  uninsured  owner,  "that  is  taking  into  consideration  all  the  circumstances 
of  the  case  to  consider  what  a  business  man,  a  man  of  common  sense,  a  prudent  uninsured  owner 

would  do,  whether  he  would  sell  or  repair  ?  If a  prudent  uninsured  owner  would 

not  repair  because  the  expenses  of  restoration  would  exceed  the  value  of  the  ship  when  so  re- 
paired, then  the  vessel  is  said  to  be  a  constructive  total  loss."  —  (Per  Didier  St.  Amand,  J.) 
Nairac  v.  Maritime  Insurance  Co.,  (1903)  Dec.  38. 


Partnership.^) 

No.  2  of  1868.  To  repeal  certain  of  the  Provisions  of  the  Code  of 
Commerce  relative  to  Compulsory  Arbitration,  in  Cases  of  Dispute 
between  Partners  concerning  the  Affairs  of  their  Partnership,  and  to 
give  Jurisdiction  to  the  ordinary  Courts  of  Law  within  this  Colony 
and  its  Dependencies  for  the  Trial  of  such  Cases. 


Part  of  Code  of  Commerce  repealed.  1.  Articles  51  to  63  of  the  Code  of  Commerce 
are  repealed. 

Courts  of  law  to  decide  in  matters  of  partnership.  2.  The  ordinary  Courts  of 
Law  within  this  Colony  and  its  Dependencies  shall  have  Uke  jurisdiction  for  hearing 
and  determining  as  ordinary  commercial  actions,  any  matters  in  dispute  between 
partners  relative  to  the  affairs  of  their  partnership,  as  such  Courts,  respectively, 
have  concerning  other  matters  now  triable  before  them. 

[3 — 4  are  repealed.] 


1)  The  general  principles  of  law  relating  to  commercial  partnerships  are  contained  in  the 
Code  of  Commerce,  those  relating  to  civil  partnerships  in  the  Civil  Code.  For  interpretation 
of  some  of  the  provisions,  see  notes  to  Decaen,  Nos.  168  and  208,  supra. 
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Companies.^) 
a)  No.  5  of  1879.    To  remove  Doubts  resulting  from  certain  Provisions 
of  the  Code  of  Commerce,  at  present  applicable  to  Anonymous  Companies. 

Formation  of  anonymous  companies.  1.  Anonymous  companies  (societ6s 
anonymes)  may  be  formed  and  established  in  this  Colony  and  its  Dependencies 
for  the  purpose  of  acquiring  and  working  sugar  estates  or  other  landed  properties, 
with  power  to  do  anything  incidental  to  or  arising  out  of  the  objects  contemplated 
by  such  companies. 

Such  companies  to  be  deemed  commercial  companies.  2.  Every  such  company 
shall  be  held  to  be  in  law  a  commercial  company. 

Laws  to  apply  to  such  companies.  3.  The  principles  and  rules  estabUshed  by 
the  laws  and  Ordinances  of  this  Colony  respecting  commercial  companies,  and  more 
particularly  those  laid  down  in  Book  1st,  Chapter  III,  (Titre  III)  of  the  Code  of 
Commerce  and  now  applicable  to  anonymous  companies  (societes  anonymes),  shall 
be  apphed  to  anonymous  companies  (societes  anonymes)  formed  under  this  Ordi- 
nance for  the  acquiring  and  working  of  sugar  estates  or  other  landed  properties. 

[4.  Is  repealed.] 

b)  No.  36  of  1882.    To  provide  fo  the  Winding-up  of  Companies 
with  a  Limited  Liability  (17th  November  1882).') 

Short  title.     1.    The  Companies'  Winding  up  Ordinance,  1882. 

Meaning  of  terms.  2.  In  this  Ordinance:  The  term  "company"  shall  mean 
societes,  corporations,  or  joint  stock  companies  which  shall  have  for  their  object 
the  acquisition  of  gain  by  the  said  societes,  corporations,  or  joint  stock  companies 
or  by  the  individual  members  thereof  and  of  which  all  the  members  incur  only  a 
limited  liabUity ;  the  term  "contributory"  shall  mean  every  person  hable  to  contribute 
to  the  assets  of  a  company  in  the  event  of  the  same  being  wound  up.  It  shall  also, 
in  all  proceedings  for  determining  the  persons  who  are  to  be  deemed  contributories, 
and  in  aU  proceedings  prior  to  the  final  determination  of  such  persons,  include  any 
person  alleged  to  be  a  contributory.  A  resolution  passed  by  a  company  under  this 
Ordinance  shall  be  deemed  to  be  special  whenever  the  resolution  has  been  passed 
by  a  majority  of  not  less  than  three-fourths  of  such  members  of  the  company  for 
the  time  being  entitled  according  to  the  regulations  of  the  company  to  vote  as  may 
be  present  in  person  or  by  proxy  at  any  general  meeting  of  which  notice  specifying 
the  intention  to  propose  such  resolution  has  been  duly  given  and  such  resolution 
has  been  confirmed  by  a  majority  of  such  members  for  the  time  being  entitled  accord- 
ing to  the  regulations  of  the  company  to  vote  as  may  be  present  in  person  or  by 
proxy  at  a  subsequent  general  meeting  of  which  notice  has  been  duly  given  and  held 
at  an  interval  of  not  less  than  fourteen  days  nor  more  than  one  month  from  the  date 
of  the  meeting  at  which  such  resolution  was  first  passed ;  in  computing  the  majority 
under  this  definition  reference  shall  be  had  to  the  number  of  votes  to  which  each 
member  is  entitled  by  the  regulations  of  the  company;  an  "extraordinary  resolu- 
tion" shaU  mean  a  resolution  which  is  passed  in  such  manner  as  would,  if  it  had  been 
confirmed  by  a  subsequent  meeting,  have  constituted  a  special  resolution  as  herein- 
before defined;  the  "Registrar"  shall  mean  the  Receiver  of  Registration  Dues. 

To  what  companies  this  Ordinance  applies.  3.  All  existing  or  future  companies, 
whether  such  companies  are  formed  under  laws  made  or  to  be  made,  may  be  wound 
up  under  the  provisions  of  this  Ordinance,  provided  they  shaU  have  traded  or  per- 
formed their  operations  in  Mauritius  or  its  Dependencies,  or  shall  have  been  formed 
in  Mauritius. 


1)  The  general  principles  governing  companies  are  contained  in  the  Code  of  Commerce, 
Book  I,  Title  3,  as  adopted  by  Code  Decaen,  No.  208,  §  1,  reprinted  supra.  —  ^)  This  Ordi- 
nance does  not  mention,  and,  therefore,  does  not  bind  the  Crown.  —  Colonial  Government 
V.  Maiiritius  Estates  &  Assets  Co.,  (1899)  Dec.  43.  As  to  responsibility  for  contributions  in  a 
foreign  winding-up,  see  Leishman  v.  Cochrane,  (1863),   1  Moo.  P.  C.  (N.  S.)  315. 
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Nature  of  liability  of  contributory.  4.  The  liability  of  any  person  to  contribute 
to  the  assets  of  a  company  in  the  event  of  the  same  being  wound  up,  shall  be  deemed 
to  create  a  debt  accruing  due  from  such  person  at  the  time  when  his  liability  com- 
menced, but  payable  at  the  time  or  respective  times  when  calls  are  made  as  herein- 
after mentioned  for  enforcing  such  hability;  and  it  shall  be  lawful  in  the  case  of 
the  bankruptcy  of  any  contributory  to  prove  against  his  estate  the  estimated  value 
of  liabihty  to  future  calls,  as  well  as  calls  already  made. 

Winding-wp  by  Court. 
Circumstances  under  which  company  may  be  wound  up  by  Court.  5.  A  company 
may  be  wound  up  by  the  Court  under  the  following  circumstances,  that  is  to  say: 
1.  Whenever  the  company  has  passed  a  special  resolution  requiring  the  company 
to  be  wound  up  by  the  Court.  2.  Whenever  the  company  does  not  commence  its 
business  within  a  year  from  its  incorporation,  or  suspends  its  business  for  the  space 
of  a  whole  year.  3.  Whenever  the  members  are  reduced  in  number  to  less  than  seven. 
4.  Whenever  the  company  is  unable  to  pay  its  debts.  5.  Whenever  the  Court  is  of 
opinion  that  it  is  just  and  equitable  that  the  company  should  be  woimd  up. 

Where  the  statutes  of  a  company  provided  that  the  company  should  be  dissolved  only 
by  a  majority  of  three-fourths  of  the  members  present  at  a  meeting  specially  convened  the 
words  "members  present"  mean  all  those  actually  present,  and  not  only  those  who  take  part 
in  a  vote.  —  Rougier  Lagane  v.  De  Drusina,  (1885)  Dec.  41. 

Company  when  deemed  unable  to  pay  its  debts.  6.  A  company  under  this  Ordi- 
nance shall  be  deemed  to  be  unable  to  pay  its  debts:  1.  Whenever  a  creditor  to 
whom  a  company  is  indebted  in  a  sum  exceeding  five  hundred  rupees  then  due  has 
served  on  the  company,  by  leaving  the  same  at  their  office,  a  demand  under  his 
hand,  requiring  the  company  to  pay  the  sum  so  due,  and  the  company  has  for  the 
space  of  three  weeks  succeeding  the  service  of  such  demand  neglected  to  pay  such 
sum,  or  to  secure  or  compound  for  the  same  to  the  reasonable  satisfaction  of  the 
creditor.  2.  Whenever  execution  or  other  process  issued  on  a  judgment,  decree, 
or  order  obtained  in  any  Court  in  favour  of  any  creditor  in  any  proceeding  instituted 
by  such  creditor  against  the  company,  is  returned  unsatisfied  in  whole  or  in  part. 
3.  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  company  is  unable 
to  pay  its  debts. 

The  rule  to  show  cause  why  a  company  should  not  be  wound  up  may  be  addressed  to  the 
manager,  when  there  is  no  director  or  members  of  a  conseil  d'administration,  as  contemplated 
by  the  statutes  of  the  company.  —  Hervey  v.  Marquet,   (1887)  Dec.  165. 

Application  for  winding  up  to  be  made  by  petition.  7.  Any  appUcation  to  the 
Court  for  the  winding-up  of  a  company  vmder  this  Ordinance  shall  be  by  petition; 
it  may  be  presented  by  the  company,  or  by  any  one  or  more  creditor  or  creditors, 
contributory  or  contributories  of  the  company,  or  by  all  or  any  of  the  above  parties, 
together  or  separately;  and  every  order  which  may  be  made  on  any  such  petition 
shall  operate  in  favour  of  all  the  creditors  and  all  the  contributories  of  the  company 
in  the  same  manner  as  if  it  had  been  made  upon  the  joint  petition  of  a  creditor 
and  a  contributory. 

Contributory  when  not  qualified  to  present  winding  up  petition.  8.  But  no  con- 
tributory of  a  company  shall  be  capable  of  presenting  a  petition  for  winding  up 
such  company  unless  the  members  of  the  company  shall  be  reduced  in  number  to 
less  than  seven,  or  unless  the  shares  in  respect  of  which  he  is  contributory,  or  some 
of  them,  either  were  originally  allotted  to  him  or  have  been  held  by  him  and  re- 
gistered in  his  name  for  a  period  of  at  least  six  months  previously  to  the  commence- 
ment of  the  winding  up,  or  have  devolved  upon  him  through  the  death  of  a  former 
iolder.  Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the  six 
months  been  held  by  or  registered  in  the  name  of  the  wife  of  a  contributory,  either 
before  or  after  her  marriage  or  by  or  in  the  name  of  any  trustee  or  trustees  for  such 
wife  or  for  the  contributory,  such  share  shall  for  the  purposes  of  this  article  be 
deemed  to  have  been  held  by  and  registered  in  the  name  of  the  contributory. 

Power  of  Court.  9.  The  Judge  in  Bankruptcy  may,  in  cases  prescribed  by  rules 
of  Court,  do  in  chambers  any  act  which  the  Court  is  hereby  authorised  to  do ;  and 
aU  parties  and  persons  summoned  to  attend  at  the  hearing  of  any  petition  afore 
said,  shall  be  compellable  to  give  their  attendance  before  the  Judge  and  in  hke 
manner  as  at  the  hearing  of  any  cause  or  'matter  at  the  usual  sitting  of  the  said 
Court. 

B  18 


274  MAURITIUS. 

Commencement  of  winding-up  by  Court,  10.  A  winding-up  of  a  company  by 
the  Court  shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the  pe- 
tition for  the  winding-up. 

Court  may  grant  injunction.  11.  The  Court  may,  at  any  time  after  the  presen- 
tation of  a  petition  for  winding-up  a  company,  and  before  making  an  order  for 
winding-up  the  company,  upon  the  appUcation  of  the  company,  or  of  any  creditor 
or  contributory  of  the  company,  restrain  further  proceeding  in  any  action,  suit, 
or  proceedings  against  the  company,  upon  such  terms  as  the  Court  thinks  fit;  the 
Court  may  also  at  any  time  after  the  presentation  of  such  petition,  and  before  the 
first  appointment  of  Hquidators,  appoint  provisionally  an  official  Uquidator  of  the 
estate  and  effects  of  the  company. 

Course  to  be  pursued  by  Court  on  hearing  petition.  12.  Upon  hearing  the  pe- 
tition the  Court  may  dismiss  the  same  with  or  without  costs,  may  adjourn  the  hearing 
conditionally  or  unconditionally,  and  may  make  any  interim  order,  or  any  other 
order  that  it  deems  just. 

Actions  and  suits  to  be  stayed  after  order  for  winding-up.  13.  When  an  order 
has  been  made  for  winding-up  a  company  no  suit,  action,  or  other  proceeding  shall 
be  proceeded  with  or  commenced  against  the  company  except  with  the  leave  of  the 
Comi;,  and  subject  to  such  terms  as  the  Court  may  impose. 

Copy  of  winding-up  order  to  be  forwarded  to  Registrar.  14.  When  an  order  has 
been  made  for  winding  up  a  company  a  copy  of  such  order  shall  forthwith  be  for- 
warded by  the  company  to  the  Registrar  who  shall  make  a  minute  thereof  in  his 
books. 

Power  of  Court  to  stay  proceedings.  15.  The  Court  may,  at  any  time  after  an 
order  has  been  made  for  winding  up  a  company,  upon  the  appUcation  by  motion 
of  any  creditor  or  contributory  of  the  company,  and  upon  proof  to  the  satisfaction 
of  the  Court  that  aU  proceedings  in  relation  to  such  winding  up  ought  to  be  stayed, 
make  an  order  staying  the  same,  either  altogether  or  for  a  limited  time,  on  such 
terms  and  subject  to  such  conditions  as  it  deems  fit. 

Effect  of  order  on  share  capital  of  company.  16.  When  an  order  has  been  made 
for  winding  up  a  company,  any  share  capital  that  may  not  have  been  called  up 
shall  be  deemed  to  be  assets  of  the  company,  and  to  be  a  debt  due  to  the  company 
from  each  member  to  the  extent  of  any  sums  that  may  be  unpaid  on  any  shares 
held  by  him,  and  payable  at  such  time  as  may  be  appointed  by  the  Court. 

Court  may  have  regard  to  wishes  of  creditors  or  contributories.  17.  The  Court 
may  as  to  all  matters  relating  to  the  winding-up,  have  regard  to  the  wishes  of  the 
creditors  or  contributories,  as  proved  to  it  by  any  sufficient  evidence,  and  may, 
if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  or  contributories  to  be 
summoned,  held,  and  conducted  in  such  manner  as  the  Court  directs,  for  the  pur- 
pose of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act  as  chairman  of 
any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the  Court.  In  the  case 
of  creditors,  regard  is  to  be  had  to  the  value  of  the  debts  due  to  each  creditor,  and 
in  the  case  of  contributories  to  the  number  of  votes  conferred  on  each  contributory 
by  the  regulations  of  the  company. 

Official  liquidators. 

Appointment  of  official  liquidator.  18.  For  the  purpose  of  conducting  the  pro- 
ceedings in  winding  up  a  company,  and  assisting  the  Court  therein,  there  may  be 
appointed  a  person  or  persons  to  be  called  an  official  Uquidator  or  official  Uqui- 
dators;  and  the  Court  may  appoint  such  person  or  persons,  either  provisionally 
or  otherwise,  as  it  thinks  fit,  to  the  office  of  official  Uquidator  or  Uquidators ;  in  aU 
cases  if  more  persons  than  one  are  appointed  to  the  office  of  official  Uquidator,  the 
Court  shall  declare  whether  any  act  hereby  required  or  authorized  to  be  done  by  the 
official  Uquidator  is  to  be  done  by  aU  or  any  one  or  more  of  such  persons.  The  Court 
may  also  determine  whether  any  and  what  security  is  to  be  given  by  any  official 
liquidator  on  his  appointment;  if  no  official  Uquidator  is  appointed,  or  during  any 
vacancy  in  such  appointment,  ah  the  property  of  the  company  shall  be  deemed  to 
be  in  the  custody  of  the  Court. 

Resignations,  removals,  filling  up  vacancies,  and  compensation.  19.  Any  offi- 
cial Uquidator  may  resign  or  be  removed  by  the  Court  on  due  cause  shown;  and 
any  vacancy  in  the  office  of  an  official  Uquidator  appointed  by  the  Court  shaU  be 
fiUed  by  the  Court.    There  shall  be  paid  to  the  official  Uquidator  such  salary  or 
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remuneration,  by  way  of  percentage  or  otherwise,  as  the  Court  may  direct;  and  if 
more  Hquidators  than  one  are  appointed  such  remuneration  shall  be  distributed 
amongst  them  in  such  proportion  as  the  Court  directs. 

Style  and  duties  of  official  liquidator.  20.  The  official  hquidator  shall  be  des- 
cribed by  the  style  of  the  official  Hquidator  of  the  particular  company  in  respect 
of  which  he  is  appointed,  and  not  by  his  or  their  individual  name  ;  he  shall  take  into 
his  custody,  or  under  his  control,  all  property,  effects,  and  things  ia  action  to  which 
the  company  is  or  appears  to  be  entitled,  and  shall  perform  such  duties  in  reference 
to  the  winding-up  of  the  company  as  may  be  imposed  by  the  Court. 

Powers  of  official  liquidator.  21.  The  official  Hquidator  shaH  have  the  power, 
with  the  sanction  of  the  Court,  to  do  the  following  things:  To  bring  or  defend  any 
action,  suit,  or  prosecution,  or  other  legal  proceeding,  civil  or  criminal,  in  the  name 
and  on  behaK  of  the  company;  To  carry  on  the  business  of  the  company,  so  far  as 
may  be  necessary  for  the  beneficial  winding-up  of  the  same ;  To  sell  the  property, 
moveable  or  immoveable,  corporeal  or  incorporeal,  of  the  company  by  pubHc  auction 
or  private  contract,  with  power  to  transfer  the  whole  thereof  to  any  person  or  com- 
pany, or  to  sell  the  same  in  parcels ;  To  do  ail  acts  and  to  execute,  in  the  name  and 
on  behalf  of  the  company,  all  deeds,  receipts,  and  other  documents ;  To  prove,  rank, 
claim,  and  draw  a  dividend,  in  the  matter  of  the  bankruptcy  or  insolvency  of  any 
contributory,  for  any  balance  against  the  estate  of  such  contributory,  and  to  take 
and  receive  dividends  in  respect  of  such  balance,  ia  the  matter  of  bankruptcy  or 
insolvency,  as  a  separate  debt  due  from  such  bankrupt  or  insolvent,  and  rateably 
with  the  other  separate  creditors;  To  draw,  accept,  make,  and  endorse  any  biU  of 
exchange  or  promissory  note  in  the  name  and  on  behalf  of  the  company,  also  to 
raise  upon  the  security  of  the  assets  of  the  company  from  time  to  time  any  sum 
requisite  or  sums  of  money ;  and  the  drawing,  accepting,  making,  or  endorsing  of  every 
such  bill  of  exchange  or  promissory  note  as  aforesaid  on  behalf  of  the  company  shaU 
have  the  same  effect  with  respect  to  the  HabHity  of  such  company  as  if  such  bUl  or 
note  had  been  drawn,  accepted,  made,  or  endorsed  by  or  on  behalf  of  such  company 
in  the  course  of  carrying  on  the  business  thereof ;  To  take,  if  necessary,  in  his  official 
name,  letters  of  administration  to  the  estate  of  any  deceased  contributory,  and 
to  do  in  his  official  name  any  other  act  that  may  be  necessary  for  obtaining  payment 
of  any  moneys  due  from  a  contributory  or  from  his  estate  and  which  act  cannot  be 
conveniently  done  in  the  name  of  the  company;  and  in  all  cases  where  he  takes 
out  letters  of  administration,  or  otherwise  uses  his  official  name  for  obtaining  pay- 
ment of  any  moneys  due  from  a  contributory,  such  moneys  shall  for  the  purpose 
of  enabling  him  to  take  out  such  letters  or  recover  such  monies,  be  deemed  to  be 
due  to  the  official  Hquidator  himself. 

Letters  of  administration  are  not  known  in  Mauritius:  the  article  may  however  apply  to 
the  grant  of  such  letters  by  an  English  or  other  Colonial  Court,  where  the  death  of  a  contri- 
butory may  have  rendered  it  necessary.  —  Piggott  &  Thibaud,  h.  1. 

Discretion  of  official  liquidator.  22.  The  Comt  may  provide  by  any  order 
that  the  official  Hquidator  may  exercise  any  of  the  above  powers  without  the  sanc- 
tion or  intervention  of  the  Court,  and  where  an  official  Hquidator  is  provisionaUy 
appointed  may  Hmit  and  restrict  his  powers  by  the  order  appoiating  him. 

Appointment  of  attorney  to  official  liquidator.  23.  The  official  Hquidator  may, 
with  the  sanction  of  the  Court,  appoint  an  attorney-at-law  to  assist  him  in  the 
performance  of  his  duties. 

Ordinary  powers  of  Court. 

Collection  and  application  of  assets.  24.  As  soon  as  may  be  after  making  an 
order  for  winding  up  the  company,  the  Court  shaU  settle  a  Hst  of  contributories, 
with  power  to  rectify  the  register  of  members  in  all  cases  where  such  rectification 
is  required  in  pursuance  of  any  Ordinance  and  shaU  cause  the  assets  of  the  company 
to  be  coUected,  and  appHed  in  discharge  of  its  Uabilities. 

Power  of  Court  to  require  delivery  of  property.  25.  The  Court  may,  at  any 
time  after  making  an  order  for  winding  up  a  company,  require  any  contributory, 
for  the  time  being  settled  on  the  Hst  of  contributories,  trustee,  receiver,  banker, 
or  agent,  or  officer  of  the  company  or  other  person  to  pay,  deHver,  convey,  surrender 
or  transfer  forthwith,  or  within  such  time  as  the  Court  directs  to  or  into  the  hands 
of  the  official  Hquidator,  any  sum  or  balance,  books,  papers,  estate,  or  effects  which 
happen  to  be  in  his  hands  for  the  time  being,  and  to  which  the  company  is  entitled, 

18* 
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and  the  CJourt  shall  decide  all  contestations  in  reference  thereto  subject  to  appeal 
as  hereinafter  provided. 

Power  of  Court  to  order  payment  of  debts  by  contributory.  26.  The  Court  may, 
at  any  time,  after  making  an  order  for  winding  up  the  company,  make  an  order  on 
any  contributory,  for  the  time  being  settled  on  the  list  of  contributories,  directing 
payment  to  be  made,  in  the  manner  in  the  said  order  mentioned,  of  any  moneys 
due  from  him  or  from  the  estate  of  the  person  whom  he  represents  to  the  company, 
exclusive  of  any  moneys  which  he  or  the  estate  of  the  person  whom  he  represents 
may  be  liable  to  contribute  by  virtue  of  any  call  made  or  to  be  made  by  the  Court 
in  pursuance  of  this  part  of  this  Ordinance ;  and  it  may,  in  making  such  order,  allow 
to  such  contributory  by  way  of  set-off  any  moneys  due  to  him  or  the  estate  which 
he  represents  from  the  company  on  any  independent  dealing  or  contract  with  the 
company.  Provided  that  when  all  the  creditors  of  any  company  are  paid  in  full, 
any  moneys  due  on  any  account  whatever  to  any  contributory  from  the  company 
may  be  allowed  to  him  by  way  of  set-off  against  any  subsequent  call  or  calls. 

Power  of  Court  to  make  calls.  27.  The  Court  may,  at  any  time  after  making 
an  order  for  winding  up  a  company,  and  either  before  or  after  it  has  ascertained 
the  sufficiency  of  the  assets  of  the  company,  make  calls  on  and  order  payment 
thereof  by  all  or  any  of  the  contributories  for  the  time  being  settled  on  the  list  of 
contributories,  to  the  extent  of  their  HabUity,  for  payment  of  aU  or  any  sums  it 
deems  necessary  to  satisfy  the  debts  and  Uabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  and  it  may,  in  making  a  call,  take  into  consi- 
deration the  probability  that  some  of  the  contributories  upon  whom  the  same  is 
made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the  same. 

Power  of  Court  to  order  payment  into  Treasury.  28.  The  Court  may  order  any 
contributory,  purchaser,  or  other  person  from  whom  money  is  due  to  the  company 
to  pay  the  same  into  the  Treasury  to  the  account  of  the  official  liquidator,  instead 
of  to  the  official  liquidator,  and  such  order  may  be  enforced  in  the  same  manner 
as  if  it  had  directed  payment  to  the  official  Hquidator. 

Regulation  of  account  with  Court.  29.  All  moneys,  paid  into  the  treasury 
and  aU  bills,  notes,  and  other  securities  in  the  custody  of  the  official  hquidator  shall 
in  the  event  of  a  company  being  wound  up  by  the  Court,  be  subject  to  such  order 
and  regulation  for  the  keeping  of  the  account  of  such  moneys  and  other  effects,  and 
for  the  payment  and  deUvery  in  or  investment  and  payment  and  dehvery  out  of 
the  same  as  the  Court  may  direct. 

Provision  in  case  of  representative  contributory  not  paying  moneys  ordered. 
30.  If  any  person  made  a  contributory  as  personal  representative  of  a  deceased 
contributor}'  makes  default  in  paying  any  sum  ordered  to  be  paid  by  him,  proceed- 
ings may  be  taken  for  administering  the  moveable  and  immoveable  estates  of  such 
deceased  contributory,  or  either  of  such  estates,  and  of  compelling  pajonent  thereout 
of  the  moneys  due. 

Order  conclusive  evidence.  31.  Any  order  made  by  the  Court  upon  any 
contributory  shall,  subject  to  the  provisions  herein  contained  for  appealing  against 
such  order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby  appearing  to 
be  due  or  ordered  to  be  paid  are  due,  and  aU  other  pertinent  matters  stated  in  such 
order  are  to  be  taken  to  be  truly  stated  as  against  all  persons,  and  in  all  proceedings 
whatsoever. 

Court  may  exclude  creditors  not  proving  witliin  certain  time.  32.  The  Court 
may  fix  a  certain  day  or  certain  days  on  or  within  which  creditors  of  the  company 
are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the  benefit  of  any  distri- 
bution made  before  such  debts  are  proved. 

Proceedings  in  the  Court.  33.  If  any  debt  or  claim  is  disputed  by  the  official 
liquidator  or  by  any  creditor  or  contributory,  or  appears  to  the  Court  to  be  open  to 
question,  the  Court  shall  have  power,  subject  to  appeal  as  hereinafter  provided,  to 
adjudicate  upon  it,  and  for  that  purpose  the  said  Court  shaU  have  and  exercise  all 
needful  powers  of  inquiry  touching  the  same  by  affidavit  or  by  oral  examination 
of  witnesses  or  of  parties,  on  oath,  whether  voluntarily  offering  themselves. for  exa- 
mination or  summoned  to  attend  by  compulsory  process  of  the  Court,  or  to  produce 
documents  before  the  Court;  and  the  Coint  shall  also  have  power  incidentally  to 
decide  on  the  vahdity  and  extent  of  any  lien  or  charge  claimed  by  any  creditor  on 
any  property  of  the  company  in  respect  of  such  debt,  or  to  decide  in  regard  to  property 
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alleged  to  be  the  property  of  the  company  and  to  make  declarations  of  right,  binding 
on  aU  persons  interested. 

Court  to  adjust  rights  of  contributories.  34.  The  Court  shall  adjust  the  rights 
of  the  contributories  amongst  themselves  and  distribute  any  surplus  that  may 
remain  amongst  the  parties  entitled  thereto. 

Court  to  order  costs.  35.  The  Court  may,  in  the  event  of  the  assets  being  in- 
sufficient to  satisfy  the  Uabihties,  make  an  order  as  to  the  payment  out  of  the  estate 
of  the  company  of  the  costs,  charges,  and  expenses  incurred  in  winding  up  any 
company  in  such  order  of  priority  as  required  by  law. 

Dissolution  of  company.  36.  When  the  affairs  of  the  company  have  been  com- 
pletely wound  up,  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved  accordingly. 

Registrar  to  make  a  minute  of  dissolution  of  company.  37.  When  any  order 
of  dissolution  shall  be  made  it  shall  be  reported  forthwith  by  the  official  Liquidator 
to  the  Registrar  who  shall  make  a  minute  accordingly  in  his  books ;  and  if  the  official 
liquidator  makes  default  in  reporting  to  the  Registrar  in  the  case  of  a  company 
being  wound  up  by  the  Court  the  order  that  the  company  be  dissolved,  he  shall 
be  hable  to  a  penalty  not  exceeding  fifty  rupees  for  every  day  during  which  he  is 
so  in  default. 

Extraordinary  powers  of  Court. 

Power  of  Court  to  summon  persons  before  it  who  are  suspected  of  having  property 
of  company.  38.  The  Court  may,  after  it  has  made  an  order  for  winding  up  the 
company,  summon  before  it  any  officer  of  the  company  or  person  known  or  sus- 
pected to  have  in  his  possession  any  of  the  estate  or  effects  of  the  company,  or  sup- 
posed to  be  indebted  to  the  company,  or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  concerning  the  trade,  deahngs,  estate,  or  effects  of 
the  company;  and  the  Court  may  require  any  such  officer  or  person  to  produce 
any  books,  papers,  deeds,  writings,  or  other  documents  in  his  custody  or  power 
relating  to  the  company;  and  if  any  person  so  summoned,  after  being  tendered 
a  reasonable  sum  for  his  expenses,  refuses  to  come  before  the  Court  at  the  time 
appointed,  having  no  lawful  impediment  (made  known  to  the  Court  at  the  time  of 
its  sitting,  and  allowed  by  it),  the  Court  may  cause  such  person  to  be  apprehended 
and  brought  before  the  Court  for  examination;  nevertheless,  in  cases  where  any 
person  claims  any  hen  on  papers,  deeds,  or  writings  or  documents  produced  by  him, 
such  production  shall  be  without  prejudice  to  such  hen,  and  the  Court  shall  have 
jurisdiotion  in  the  winding-up  to  determine  all  question  relating  to  such  hen. 

Examination  of  parties  by  Court.  39.  The  Court  may  examine  upon  oath, 
either  by  word  of  mouth  or  upon  written  interrogatories,  any  person  appearing  or 
brought  before  them  in  manner  aforesaid  concerning  the  affairs,  dealing,  estate, 
or  effects  of  the  company,  and  may  reduce  into  writing  the  answers  of  every  such 
person,  and  require  him  to  subscribe  the  same.  The  Court  shall  in  cases  pending 
before  it,  have  the  same  power  as  is  conferred  upon  the  Supreme  Court  of  making 
an  order  for  the  examination  on  personal  answers  or  upon  oath  before  any  person 
appointed  to  be  examiner  and  at  any  place  of  any  witness  or  person,  and  every 
examiner  appointed  by  the  Court  shall  have  the  power  to  administer  the  oath  or 
take  the  declaration  required  by  law. 

Power  to  arrest  contributory  about  to  abscond,  or  to  remove  or  conceal  any  of 
his  property.  40.  The  Court  may,  at  any  time  before  or  after  it  has  made  an  order 
for  winding  up  a  company,  upon  proof  being  given  that  there  is  a  probable  cause 
for  beheving  that  any  contributory  to  such  company  is  about  to  quit  the  Colony, 
or  otherwise  abscond,  or  to  remove  or  conceal  any  of  his  goods  or  chattels  for  the 
purpose  of  evading  payment  or  caUs,  or  for  avoiding  examination  in  respect  of  the 
affairs  of  the  company^  cause  such  contributory  to  be  arrested,  and  his  books,  papers, 
moneys,  securities  for  moneys,  goods,  and  chattels  to  be  seized,  and  him  and  them 
to  be  safely  kept  until  such  time  as  the  Court  may  order  for  the  purpose  of  exami- 
nation under  this  Ordinance. 

Affidavits,  etc.,  may  be  sworn  in  England,  Ireland,  Scotland,  or  the  Colonies 
before  any  competent  Court  or  person.  41.  Any  affidavit,  affirmation,  or  declaration 
required  to  be  sworn  or  made,  under  the  provisions  or  for  the  purpose  of  this  Ordi- 
nance, may  be  lawfully  sworn  or  made  in  Great  Britain  or  Ireland,  or  in  any  Colony, 
island,  plantation,  or  place  under  the  dominion  of  Her  Majesty  in  foreign  parts. 
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before  any  Court,  judge  or  person  lawfully  authorized  to  take  and  receive  affidavits, 
affirmations,  or  declarations,  or  before  any  of  Her  Majesty's  consuls  or  vice  consuls 
in  any  foreign  parts  out  of  Her  Majesty's  Dominions,  and  all  Courts,  judges,  justices, 
commissioners,  and  persons  acting  judicially  in  this  Colony  shall  take  judicial  notice 
of  the  seal  or  stamp  or  signature  (as  the  case  may  be)  of  any  such  Court  judge, 
person,  consul,  or  vice  consul,  attached,  appended,  or  subscribed  to  any  such  affi- 
davit, affirmation,  or  declaration,  or  to  any  other  document  to  be  used  for  the 
purpose  of  this  ordinance. 

Voluntary  winding-wp  of  comfany. 

Circumstances  under  which  company  may  be  wound  up  voluntarily.  42.  A  com- 
pany may  be  wound  up  voluntarily:  1.  Whenever  the  period,  if  any,  fixed  for  the 
duration  of  the  company  by  the  articles  of  association  expires,  or  whenever  the 
event,  if  any,  occurs,  upon  the  occurrence  of  which  it  is  provided  by  the  articles 
of  association  that  the  company  is  to  be  dissolved,  and  the  company  in  general 
meeting  has  passed  a  resolution  requiring  the  company  to  be  wound  up  voluntarily; 
2.  Whenever  the  company  has  passed  a  special  resolution  requiring  the  company 
to  be  wound  up  voluntarily.  3.  Whenever  the  company  has  passed  an  extraordi- 
nary resolution  to  the  effect  that  it  has  been  proved  to  their  satisfaction  that  the 
company  can  not  by  reason  of  its  habihties  continue  its  business,  and  that  it  is 
advisable  to  wind  up  the  same. 

See  note  to  §  5,  supra. 

Commencement  of  voluntary  winding-up.  43.  A  voluntary  winding-up  shall 
be  deemed  to  commence  at  the  time  of  the  passing  of  the  resolution  authorizing  such 
winding-up. 

Effect  of  voluntary  winding-up  on  status  of  company.  44.  Whenever  a  com- 
pany is  wound  up  voluntarily,  the  company  shall,  from  the  date  of  the  commence- 
ment of  such  winding-up,  cease  to  carry  on  its  business,  except  in  so  far  as  may  be 
required  for  the  beneficial  winding-up  thereof,  and  aU  transfers  of  shares  except 
transfers  made  to  or  with  the  sanction  of  the  Hquidators,  or  alteration  in  the  status 
of  the  members  of  the  company  taking  place  after  the  commencement  of  such 
winding-up  shaU  be  void,  but  its  corporate  or  social  status  and  all  its  corporate  or 
social  powers  shall,  notwithstanding  it  is  otherwise  provided  by  its  regulations, 
continue  until  the  affairs  of  the  company  are  wound  up. 

Notice  of  resolution  to  wind  up  voluntarily.  45.  Notice  of  any  special  resolution 
or  extraordinary  resolution  passed  for  winding  up  a  company  voluntarily  shall 
be  given  by  advertisement  in  the  Gazette. 

Consequences  of  voluntary  winding-up.  46.  The  following  consequences  shall 
ensue  upon  the  voluntary  winding-up  of  a  company :  1.  The  property  of  the  company 
shall  be  appHed  in  satisfaction  of  its  habihties  pari  passu,  and,  subject  thereto, 
shall,  unless  it  be  otherwise  provided  by  the  regulations  of  the  company,  be  distri- 
buted amongst  the  members  according  to  their  rights  and  interests  in  the  company. 
2.  Liquidators  shaU  be  appointed  for  the  purpose  of  winding  up  the  affairs  of  the 
company  and  distributing  the  property.  3.  The  company  in  general  meeting  shall 
appoint  such  persons  or  person  as  it  thinks  fit  to  be  hquidators  or  a  Hquidator,  and 
fix  the  remuneration  to  be  paid  to  them  or  him.  4.  If  one  person  is  only  appointed, 
all  the  provisions  herein  contained  in  reference  to  several  liquidators  shall  apply 
to  him.  5.  Upon  the  appointment  of  hquidators  all  the  powers  of  the  directors 
shall  cease,  except  in  so  far  as  the  company  in  general  meeting  or  the  hquidators 
may  sanction  the  continuance  of  such  powers.  6.  When  several  hquidators  are 
appointed,  every  power  hereby  given  may  be  exercised  by  such  one  or  more  of 
them,  as  may  determined  at  the  time  of  their  appointment,  or  in  default  of  such 
determination  by  any  number  not  less  than  two.  7.  The  hquidators  may,  without 
the  sanction  of  the  Court,  exercise  all  powers,  by  this  Ordinance  given  to  the  offi- 
cial hquidator.  8.  The  liquidators  may  exercise  the  powers  hereinbefore  given  to 
the  Court  of  settling  the  list  of  contributors  of  the  company,  and  any  Ust  so  settled 
shah  be  prima  facie  evidence  of  the  habihty  of  the  persons  named  therein  to  be  con- 
tributors. 9.  The  hquidators  may  at  any  time  after  the  passing  of  the  resolution 
for  winding  up  the  company,  and  before  they  have  ascertained  the  sufficiency  of 
the  assets  of  the  company,  call  on  all  or  any  of  the  contributories  for  the  time  being 
settled  on  the  list  of  contributories  to  the  extent  of  their  Habihty  to  pay  aU  or  any 
sums  they  deem  necessary  to  satisfy  the  debts  and  liabilities  of  the  company,  and 
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the  costs,  charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  and  the  liquidators  may  in  making 
a  call  take  into  consideration  the  probabiUty  that  some  of  the  contributories  upon 
whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their  respective  portions 
of  the  same.  10.  The  hquidators  shall  pay  the  debts  of  the  company,  and  adjust  the 
rights  of  contributories  amongst  themselves. 

Effect  of  winding  up  on  share  capital  of  company.  47.  Where  a  company  is 
being  wound  up  voluntarily  any  share  capital  that  may  not  have  been  called  up 
shall  be  deemed  to  be  assets  of  the  company  and  to  be  a  debt  due  from  each  member 
of  the  company  to  the  extent  of  any  sums  that  may  be  unpaid  on  any  shares  held 
by  him  and  payable  at  such  time  as  may  be  appointed  by  the  hquidators. 

Power  of  company  to  delegate  authority  to  appoint  liquidators.  48.  A  company 
about  to  be  wound  up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily, 
may,  by  an  extraordinary  resolution,  delegate  to  its  creditors,  or  to  any  committee  of 
its  creditors,  the  power  of  appointing  Liquidators  or  any  of  them,  and  supplying  any 
vacancies  in  the  appointment  of  hquidators,  or  may  by  a  hke  resolution  enter  into 
any  arrangement  with  respect  to  the  powers  to  be  exercised  by  the  hquidators,  and 
the  manner  in  which  they  are  to  be  exercised ;  and  any  act  done  by  the  creditors,  in 
pursuance  of  such  delegated  power,  shall  have  the  same  effect  as  if  it  had  been  done 
by  the  company. 

Arrangement  when  binding  on  creditors.  49.  Any  arrangement  entered  into 
between  a  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of  being 
wound  up  voluntarily,  and  its  creditors,  shall  be  binding  on  the  company  if  sanc- 
tioned by  an  extraordinary  resolution,  and  on  the  creditors  if  acceded  to  by  three- 
fourths  in  number  and  value  of  the  creditors,  subject  to  such  right  of  appeal  as  is 
hereinafter  mentioned. 

Power  of  creditor  or  contributory  to  appeal.  50.  Any  creditor  or  contributory 
of  a  company  that  has  in  manner  aforesaid  entered  into  any  arrangement  with  its 
creditors  may,  within  three  weeks  from  the  date  of  the  completion  of  such  arrange- 
ment, appeal  to  the  Court  against  such  arrangement,  and  the  Court  may  thereupon, 
as  it  thinks  just,  amend,  vary,  or  confirm  the  same. 

Power  for  liquidators  or  contributories  in  voluntary  winding-up  to  apply  to  Court. 
51.  When  a  company  is  being  wound  up  voluntarily  the  hquidators  or  any  contri- 
butory of  the  company  may  apply  to  the  Court  to  determine  any  question  arising 
in  the  matter  of  such  winding-up,  or  to  exercise,  as  respects  the  enforcing  of  calls, 
or  in  respect  of  any  other  matter,  all  or  any  of  the  powers  which  the  Court  might 
exercise  if  the  company  were  being  wound  up  by  the  Court,  and  the  Court,  if  satis- 
fied that  the  determination  of  such  question,  or  the  required  exercise  of  power, 
wiU  be  just  and  beneficial,  may  accede,  wholly  or  partially,  to  such  appUcation, 
on  such  terms  and  subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make 
such  other  order  or  decree  on  such  application  as  the  Court  thinks  just. 

Power  of  liquidators  to  call  general  meeting.  52.  Where  a  company  is  being 
wound  up  voluntarily  the  hquidators  may,  during  the  continuance  of  such  winding- 
up,  summon  general  meetings  of  the  company  for  the  purpose  of  obtaining  the 
sanction  of  the  company  by  special  resolution,  or  extraordinary  resolution,  or  for 
any  other  purposes  they  think  fit;  and  in  the  event  of  the  winding-up  continuing 
for  more  than  one  year,  the  hquidators  shall  summon  a  general  meeting  of  the  com- 
pany at  the  end  of  the  first  year,  and  of  each  succeeding  year  from  the  commence- 
ment of  the  winding-up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay 
before  such  meeting  an  account  showing  their  acts  and  dealings,  and  the  manner 
in  which  the  winding-up  has  been  conducted  during  the  preceding  year. 

Power  to  fill  up  vacancy  among  liquidators.  53.  If  any  vacancy  occurs  in  the 
office  of  hquidators  appointed  by  the  company,  by  death,  resignation,  or  otherwise, 
the  company,  in  general  meeting  may,  subject  to  any  arrangement  they  may  have 
entered  into  with  their  creditors,  fill  up  such  vacancy,  and  a  general  meeting  for 
the  purpose  of  fUhng  up  such  vacancy  may  be  convened  by  the  continuing  liqui- 
dators, if  any,  or  by  any  contributory  of  the  company,  and  shall  be  deemed  to  have 
been  duly  held,  if  held  in  manner  prescribed  by  the  regulations  of  the  company,  or 
in  such  other  manner  as  may,  on  application  by  the  continuing  liquidator,  if  any, 
or  by  any  contributory  of  the  company,  be  determined  by  the  Court. 

Power  of  Court  to  appoint  liquidators.  54.  If  from  any  cause  whatever  there 
is  no  hquidator  acting  in  the  case  of  a  voluntary  winding-up,  the  Court  may,  on  the 
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application  of  a  contributory,  appoint  a  liquidator  or  liquidators.  The  Court  may 
also,  on  due  cause  shown,  remoTO  any  liquidator  and  appoint  another  hquidator 
to  act  in  the  matter  of  a  voluntary  wincfing-up. 

Liquidators  on  conclusion  of  winding-up  to  make  up  an  account.  55.  As  soon 
as  the  affairs  of  the  company  are  fuUy  wound  up,  the  hquidators  shall  make  up  an 
account  showing  the  manner  in  which  such  winding-up  has  been  conducted,  and 
the  property  of  the  company  disposed  of;  and  thereupon  they  shall  call  a  general 
meeting  of  the  company  for  the  purpose  of  having  the  account  laid  before  them  and 
hearing  any  explanation  that  may  be  given  by  the  liquidators.  The  meeting  shall 
be  called  by  advertisement,  specifying  the  time,  place,  and  object  of  such  meeting; 
and  such  advertisement  shall  be  pubhshed  one  month  at  least  previously  to  the 
meeting,  in  the  Gazette. 

Liquidators  to  report  meeting  to  Registrar.  56.  The  liquidators  shall  make  a 
return  to  the  Registrar  of  such  meeting  having  been  held,  and  of  the  date  at  which 
the  same  was  held,  and  on  the  expiration  of  three  months  from  the  date  of  the  re- 
gistration of  such  return  the  company  shall  be  deemed  to  be  dissolved.  If  the  h- 
quidators  make  default  in  making  such  return  to  the  Registrar  they  shall  incur  a 
penalty  not  exceeding  fifty  rupees  for  every  day  during  which  such  default  continues. 

Costs  of  voluntary  liquidation.  57.  All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  company,  including  the  remuneration 
of  the  hquidators,  shall  be  payable  out  of  the  assets  of  the  company  in  priority  to 
all  other  claims. 

Saving  of  right  of  creditors.  58.  The  voluntary  winding-up  of  a  company  shall 
not  be  a  bar  to  the  right  of  any  creditor  of  such  company  to  have  the  same  wound 
up  by  the  Court,  if  the  Court  is  of  opinion  that  the  rights  of  such  creditor  will  be 
prejudiced  by  a  voluntary  winding-up. 

Power  of  the  Court  to  adopt  proceedings  of  voluntary  winding-up.  59.  When  a 
company  is  in  course  of  being  wound  up  voluntarily,  and  proceedings  are  taken  for 
the  purpose  of  having  the  same  wound  up  by  the  Court,  the  Court  may,  if  it  thinks 
fit,  notwithstanding  that  it  makes  an  order  directingthecompany  tobe  wound^)  by 
the  Court,  provide  in  such  order  or  in  any  other  order  for  the  adoption  of  all  or  any 
of  the  proceedings  taken  in  the  course  of  the  voluntary  winding-up. 

Companies  formed  previous  to  this  Ordinance.  60.  Nothing  contained  in  articles 
42  to  59  touching  the  voluntary  winding-up  of  a  company  shall  be  deemed  to  be 
in  derogation  from  the  bye-laws,  regulations,  or  articles  of  association  of  any  com- 
pany formed  previous  to  the  commencement  of  this  Ordinance;  provided  that 
in  any  case  where  there  shall  arise  an  impossibUity  to  act  according  to  any  of  the 
said  bye-laws,  regulations,  or  articles,  or  in  any  case  where  the  Comrt  deem  it  ab- 
solutely necessary  for  the  ends  of  justice,  the  Court  may  order  that  any  of  the  pro- 
visions of  the  said  articles  shall  be  observed. 

Winding-up  svbject  to  the  supervision  of  the  Court. 

Power  of  Court,  on  application,  to  direct  winding  up  subject  to  supervision. 
61.  When  a  resolution  has  been  passed  by  a  company  to  wind  up  voluntarily,  the 
Court  may  make  an  order  directing  that  the  voluntary  winding-up  should  continue, 
but  subject  to  such  supervision  of  the  Court  and  with  such  hberty  for  creditors, 
contributories,  or  others,  to  apply  to  the  Court,  and  generally  upon  such  terms  and 
subject  to  such  conditions  as  the  Court  thinks  just. 

Petition  for  winding  up,  subject  to  supervision.  62.  A  petition,  praying  wholly 
or  in  part  that  a  voluntary  winding-up  should  continue  but  subject  to  the  Court, 
and  which  winding-up  is  herein  after  referred  to  as  winding-up  subject  to  the  super- 
vision of  the  Court,  shall  for  the  purpose  of  giving  jurisdiction  to  the  Court  over 
suits  and  actions  be  deemed  to  be  a  petition  for  winding  up  the  company  by  the 
Court. 

Court  may  have  regard  to  wishes  of  creditors.  63,  The  Court  may,  in  deter- 
mining whether  a  company  is  to  be  wound  up  altogether  by  the  Court  or  subject 
to  the  supervision  of  the  Court,  in  the  appointment  of  Hquidator  or  liquidators, 
and  in  all  other  matters  relating  to  the  winding  up  subject  to  supervision,  have 
regard  to  the  wishes  of  the  creditors  or  contributories  as  proved  to  it  by  any  suf- 
ficient evidence,  and  may  direct  meetings  of  the  creditors  or  contributories  to  be 
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summoned,  held,  and  regulated  in  such  manner  as  the  Court  directs  for  the  purpose 
of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act  as  chairman  of  any  such 
meeting,  and  to  report  the  result  of  such  meeting  to  the  Court.  In  the  case  of  credi- 
tors, regard  shall  be  had  to  the  value  of  the  debts  due  to  each  creditor,  and  in  the 
case  of  contributories  to  the  number  of  votes  conferred  on  each  contributory  by  the 
regulations  of  the  company. 

Power  to  Court  to  appoint  additional  liquidators  in  winding-up  subject  to  super- 
vision. 64.  Where  any  order  is  made  by  the  Court  for  a  winding-up  subject  to  the 
supervision  of  the  Court,  the  Court  may,  in  such  order  or  in  any  subsequent  order, 
appoint  any  additional  liquidator  or  hquidators;  and  any  Uquidators  so  appointed 
by  the  Court  shaU  have  the  same  powers,  be  subject  to  the  same  obligations,  and  in 
all  respects  stand  in  the  same  position  as  if  they  had  been  appointed  by  the  company. 
The  Court  may  from  time  to  time  remove  any  liquidators  so  appointed  by  the  Court, 
and  fUl  up  any  vacancy  occasioned  by  such  removal,  or  by  death  or  resignation. 

Effect  of  order  of  Court  for  winding-up  subject  to  supervision.  65.  Where  an 
order  is  made  for  winding  up  subject  to  the  supervision  of  the  Court,  the  Hquidators 
appointed  to  conduct  such  winding  up  may,  subject  to  any  restrictions  imposed 
by  the  Court,  exercise  aU  their  powers,  without  the  sanction  or  intervention  of  the 
Court,  in  the  same  manner  as  if  the  company  were  being  wound  up  altogether  volun- 
tarily; but,  save  as  aforesaid,  any  order  made  by  the  Court  for  a  winding-up,  subject 
to  the  supervision  of  the  Court,  shall  for  aU  purposes,  including  the  staying  of  actions, 
suits  and  other  proceedings,  be  deemed  to  be  an  order  of  the  Court  for  winding  up 
the  company  by  the  Court,  and  shall  confer  fuU  authority  on  the  Court  to  make 
calls,  or  to  enforce  calls  made  by  the  hquidators,  and  to  exercise  aU  other  powers 
which  it  might  have  exercised  if  an  order  had  been  made  for  winding  up  the  com- 
pany altogether  by  the  Court,  and  in  the  construction  of  the  provisions  whereby 
the  Court  is  empowered  to  direct  any  act  or  thing  to  be  done  to  or  in  favour  of  the 
official  hquidators,  the  expression  official  liquidators  shall  be  deemed  to  mean  the 
hquidators  conducting  the  winding-up,  subject  to  the  supervision  of  the  Court. 

Appointment  in  certain  cases  of  voluntary  liquidators  to  office  of  official  liqui- 
dators. 66.  Where  an  order  has  been  made  for  the  winding-up  of  a  company  sub- 
ject to  the  supervision  of  the  Court,  and  such  order  is  afterwards  superseded  by  an 
order  directing  the  company  to  be  wound  up  compulsorUy  the  Court  may,  in  such 
last  mentioned  order,  or  in  any  subsequent  order,  appoint  the  voluntary  hqui- 
dators or  any  of  them,  either  provisionally  or  permanently,  and  either  with  or 
without  the  addition  of  any  other  persons,  to  be  official  liquidators. 

Supplemental  provisions. 

Dispositions  after  the  commencement  of  the  winding-up  avoided.  67.  Where 
any  company  is  being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the 
Court  aU  dispositions  of  the  property  of  the  company,  and  every  transfer  of  shares 
or  alteration  in  the  status  of  members  of  the  company  made  between  the  commence- 
ment of  the  winding-up  and  the  order  for  winding-up,  shaU,  unless  the  Court  other- 
wise orders,  be  void. 

Inspection  of  books.  68.  Where  an  order  has  been  made  for  winding  up  a  com- 
pany by  the  Court,  or  subject  to  the  supervision  of  the  Court,  the  Court  may  make 
such  order  for  the  inspection  by  the  creditors  and  contributories  of  the  company 
of  its  books  and  papers  as  the  Court  thinks  just,  and  any  book  and  papers  in  the 
possession  of  the  company  may  be  inspected  by  creditors  or  contributories,  in  con- 
formity with  the  order  of  the  Court,  but  not  further  or  otherwise. 

The  boolcs  of  the  company  to  be  evidence.  69.  Where  any  company  is  being 
wound  up,  ah  books,  accounts,  and  documents  of  the  company  and  of  the  hquidators 
shaU,  as  between  the  contributories  of  the  company,  be  prima  facie  evidence  of  the 
truth  of  aU  matters  piu'porting  to  be  therein  recorded. 

As  to  disposal  of  books,  accounts,  and  documents  of  the  company.  70.  Where 
any  company  has  been  wound  up  and  is  about  to  be  dissolved  the  books,  accounts, 
and  documents  of  the  company  and  of  the  hquidators  may  be  disposed  of  in  the 
foUowing  way,  that  is  to  say ;  where  the  company  has  been  wound  up  by  or  subject 
to  the  supervision  of  the  Court,  in  such  way  as  the  Court  directs,  and  where  the  com- 
pany has  been  wound  up  voluntarily,  in  such  way  as  the  company  by  an  extra- 
ordinary resolution  directs;  but  after  the  lapse  of  five  years  from  the  date  of  such 
dissolution,  no  responsibihty  shall  rest  on  the  company,  or  the  hquidators  or  any 
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one  to  whom  the  custody  of  such  books,  accounts,  and  documents  has  been  com- 
mitted, by  reason  that  the  same,  or  any  of  them,  can  not  be  made  forthcoming 
to  any  party  or  parties  claiming  to  be  interested  therein. 

Debts  of  all  descriptions  to  be  proved.  71.  In  the  event  of  any  company  being 
wound  up  all  debts  payable  on  a  contingency,  and  all  claims  against  the  company, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages, 
shall  be  admissible  to  proof  against  the  company,  a  Just  estimate  being  made,  so 
far  as  is  possible,  of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any 
contingency,  or  sound  only  in  damages,  or  as  do  not  for  some  other  reason  bear 
a  certain  value. 

General  scheme  of  liquidation  may  be  sanctioned.  72.  The  liquidators  may, 
with  the  sanction  of  the  Court,  where  the  company  is  being  wound  up  by  the  Court 
or  subject  to  the  supervision  of  the  Court,  and  with  the  sanction  of  an  extraordi- 
nary resolution  of  the  company  where  the  company  is  being  wound  up  altogether 
voluntarily,  pay  any  classes  of  creditors  in  fuU  or  make  such  compromise  or  other 
arrangement  as  the  hqmdators  may  deem  expedient  with  creditors  or  persons 
claiming  to  be  creditors,  or  persons  having  or  alleging  themselves  to  have  any  claim, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages 
against  the  company,  or  whereby  the  company  may  be  rendered  hable. 

Power  to  compromise.  73.  The  hquidators  may,  with  the  sanction  of  the  Court, 
where  the  company  is  being  wound  up  by  the  Court  or  subject  to  the  supervision 
of  the  Court,  and  with  the  sanction  of  an  extraordinary  resolution  of  the  company 
where  the  company  is  being  wound  up  altogether  voluntarily,  compromise  aU  calls 
and  habOities  to  calls,  debts,  and  habUities  capable  of  resulting  in  debts,  and  aU 
claims,  whether  present  or  future,  certain  or  contingent,  ascertained  or  sounding 
only  in  damages,  subsistiug  or  supposed  to  subsist  between  the  company  and  any 
contributory  or  alleged  contributory,  or  other  debtor  or  person  apprehending  Ha- 
bility  to  the  company,  and  aU  question  in  any  way  relating  to  or  affecting  the  assets 
of  the  company  or  the  winding-up  of  the  company  upon  the  receipt  of  such  sums, 
payable  at  such  times,  and  generally  upon  such  terms  as  may  be  agreed  upon,  with 
power  for  the  hquidators  to  take  any  security  for  the  discharge  of  such  debts  or 
Habihties,  and  to  give  complete  discharges  in  respect  of  aU  or  any  such  calls,  debts, 
or  liabilities. 

Power  for  liquidators  to  accept  shares  etc.,  as  a  consideration  for  sale  of  prop- 
erty of  company.  74.  Where  any  company  is  proposed  to  be  or  is  in  the  course 
of  being  wound  up  altogether  voluntarily,  and  the  whole  or  a  portion  of  its  business 
or  property  is  proposed  to  be  transferred  or  sold  to  another  company,  the  hquidators 
of  the  first  mentioned  company  may,  with  the  sanction  of  a  special  resolution  of 
the  company  by  whom  they  were  appointed,  conferring  either  a  general  authority 
on  the  hquidators  or  an  authority  in  respect  of  any  particular  arrangement,  receive 
in  compensation  or  part  compensation  for  such  transfer  or  sale  shares,  pohcies,  or 
other  hke  interests  in  such  other  company  for  the  purpose  of  distribution  amongst 
the  members  of  the  company  being  wound  up,  or  may  enter  into  other  arrangement 
whereby  the  members  of  the  company  being  wound  up  may,  in  lieu  of  receiving 
cash,  shares,  pohcies,  or  other  hke  interests,  or  in  addition  thereto,  participate  in 
the  profit  of  or  receive  any  other  benefit  from  the  purchasing  company ;  and  any  sale 
made  or  arrangement  entered  into  by  the  hquidators  in  pursuance  of  this  article 
shall  be  binding  on  the  members  of  the  company  being  wound  up,  subject  to  this 
proviso  that  if  any  member  of  the  company  being  wound  up,  who  has  voted  in 
favour  of  the  special  resolution  passed  by  the  company  of  which  he  is  a  member  at 
either  of  the  meetings  held  for  passing  the  same,  expresses  his  dissent  from  any  such 
special  resolution  in  writing  addressed  to  the  hquidators  or  one  of  them  and  left 
at  the  registered  office  of  the  company,  when  the  law  requires  registration,  not 
later  than  seven  days  after  the  date  of  the  meeting  at  which  such  special  resolution 
was  passed,  such  dissenting  member  may  require  the  hquidators  to  do  one  of  the 
following  things,  as  the  hquidators  may  prefer,  that  is  to  say:  either  to  abstain 
from  carrying  such  resolution  into  effect,  or  to  purchase  the  interest  held  by  such 
dissenting  member  at  a  price  to  be  determined  in  manner  hereinafter  mentioned, 
such  purchase  money  to  be  paid  before  the  company  is  dissolved,  and  to  be  raised 
by  the  hquidators  in  such  manner  as  may  be  determined  by  special  resolution:  no 
special  resolution  shaU  be  deemed  invahd  for  the  purpose  of  this  article  by  reason 
that  it  is  passed  antecedently  to  or  concurrently  with  any  resolution  for  winding 
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up  the  company  or  for  appointing  liquidators,  but  if  an  order  be  made  within  a 
year  for  winding  up  the  company  by  or  subject  to  the  supervision  of  the  Court, 
such  resolution  shall  not  be  of  any  vahdity,  unless  it  is  sanctioned  by  the  Court. 

Mode  of  determining  price.  75.  The  price  to  be  paid  for  the  purchase  of  the 
interest  of  any  dissentient  member  may  be  determined  by  agreement,  but  if  the 
parties  dispute  about  the  same,  the  Court  shall  adjudicate  upon  the  matter. 

Certain  attachments  and  executions  to  be  void.  76.  Where  any  company  is 
being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the  Court,  any  at- 
tachment or  execution  put  in  force  against  the  estate  or  effects  of  the  company  after 
the  commencement  of  the  winding-up  shall  be  void  to  all  intents. 

Fraudulent  preference.  77.  Any  such  conveyance,  mortgage,  delivery  of  goods, 
payment,  execution,  or  other  act  relating  to  property  as  would,  if  made  or  done 
by  or  against  any  individual  trader,  be  deemed  in  the  event  of  his  bankruptcy  to 
have  been  made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors 
of  such  trader,  shall,  if  made  or  done  by  or  against  any  company,  be  deemed,  in 
the  event  of  such  company  being  wound  up  under  this  Ordinance,  to  have  been 
made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
company,  and  shall  be  invaUd  accordingly;  and  for  the  purpose  of  this  article  the 
presentation  of  a  petition  for  winding  up  a  company  shall  in  the  case  of  a  company 
being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the  Court,  and  a 
resolution  for  winding  up  the  company  shall,  in  the  case  of  a  voluntary  winding-up, 
be  deemed  to  correspond  with  the  act  of  bankruptcy  in  the  case  of  an  individual 
trader,  and  any  conveyance  or  assignment  made  by  any  company  formed  under  this 
Ordinance  of  aU  its  estate  and  effects  to  trustees  for  the  benefit  of  all  its  creditors 
shall  be  void  to  all  intents. 

Power  of  Court  to  assess  damages  against  delinquent  directors  and  officers. 
78,  Where,  in  the  course  of  winding-up  of  any  company  under  this  Ordinance, 
it  appears  that  any  past  or  present  director,  manager,  official  or  other  liquidator, 
or  any  officer  of  such  company  has  misappUed  or  retained  in  his  own  hands  or  be- 
come Uable  for  any  moneys  of  the  company,  or  been  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company,  the  Court  may,  on  the  apphcation  of 
any  hquidator,  or  of  any  creditor  or  contributory  of  the  company,  notwithstanding 
that  the  offence  is  one  for  which  the  offender  is  criminally  responsible,  examine 
into  the  conduct  of  such  director,  manager,  or  other  officer,  and  compel  him  to 
repay  any  moneys  so  misapphed  or  retained,  or  for  which  he  has  become  liable  or 
accountable,  together  with  interest  after  such  rate  as  the  Court  thinks  just,  or  to 
contribute  such  sums  of  money  to  the  assets  of  the  company  by  way  of  compen- 
sation in  respect  of  such  misapphcation,  retainer,  misfeasance,  or  breach  of  trust, 
as  the  Court  thinks  just. 

Penalty  on  falsification  of  books.  79.  If  any  director,  officer,  or  contributory 
of  any  company  wound  up  under  this  Ordinance  destroys,  mutilates,  alters,  or 
falsifies  any  books,  papers,  writings,  or  securities,  or  makes  or  is  privy  to  the  making 
of  any  false  or  fraudulent  entry  in  any  register,  book  of  account,  or  other  document 
belonging  to  the  company  with  intent  to  defraud  or  deceive  any  person,  every  person 
so  offending  shall  be  deemed  to  be  guilty  of  a  misdemeanour,  and  upon  being  con- 
victed thereof  shall  be  Hable  to  imprisonment  for  any  term  not  exceeding  two  years. 

Prosecution  of  delinquent  directors  in  the  case  of  winding  up  by  Court.  80. 
Where  any  order  is  made  for  winding  up  a  company  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  if  it  appear  in  the  course  of  such  winding-up  that  any 
past  or  present  director,  manager,  officer,  or  member  of  such  company  has  been 
guilty  of  any  offence  in  relation  to  the  company  for  which  he  is  criminally  respon- 
sible, the  Court  may,  on  the  apphcation  of  any  person  interested  in  such  winding-up, 
or  of  its  own  motion,  direct  the  official  liquidator,  or  the  hquidators  (as  the  case 
may  be)  to  institute  a  prosecution  or  prosecutions  for  such  offence,  and  may  order 
the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the  company;  or  the  Court 
may  refer  the  matter  to  the  Procureur- General. 

Prosecution  of  delinquent  directors  etc.,  in  case  of  voluntary  winding-up.  81, 
Where  a  company  is  being  wound  up  altogether  voluntarily,  if  it  appear  to  the 
hquidators  conducting  such  winding-up  that  any  past  or  present  director,  manager, 
officer,  or  member  of  such  company  has  been  guilty  of  any  offence  in  relation  to 
the  company  for  which  he  is  criminally  responsible,  it  shall  be  lawful  for  the  liqui- 
dators, with  the  previous  sanction  of  the  Court,  to  prosecute  such  offender,  and  all 
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expenses  properly  incurred  by  them  in  such  prosecution  shall  be  payable  out  of 
the  assets  of  the  company  in  priority  to  all  other  habihties,  or  it  shall  be  lawful 
for  the  Court  to  refer  the  matter  to  the  Procureur- General. 

Penalty  of  perjury.  82.  If  any  person,  upon  examination  upon  oath  autho- 
rised under  this  Ordinance  in  any  affidavit,  in  or  about  the  winding-up  of  any  com- 
pany under  this  Ordinance,  or  otherwise  in  or  about  any  matter  arising  under  this 
Ordinance  wilfully  and  corruptly  gives  false  evidence,  he  shall,  upon  conviction, 
be  hable  to  the  penalties  of  false  testimony  in  a  civil  case  under  Ordinance  No.  6 
of  1838. 

Power  of  the  Court  to  rescind  or  vary  previous  order.  83.  The  said  Court  may 
rescind  or  vary  any  judgment  or  order  which  it  may  have  given;  provided  that  if 
the  party  seeking  to  have  such  judgment  or  order  rescinded  or  varied  is  a  party 
to  it,  the  Court  shaU  not  rescind  or  vary  the  same,  unless  it  has  been  obtained  by 
the  fraud  of  a  party,  or  has  been  given  ultra  petita  or  has  omitted  to  decide  on  any 
of  the  issues  submitted,  or  is  contrary  to  another  judgment  or  order  which  has 
the  force  of  res  judicata  between  the  parties  to  the  judgment  or  order  sought  to  be 
rescinded  or  varied,  or  contains  conflicting  provisions,  or  is  given  upon  documents 
which  have  since  been  admitted  or  judicially  declared  to  be  false,  or  unless  documents 
material  to  the  case  have  since  been  discovered  which  were  detained  by  the  oppo- 
nent or  were  not  within  the  knowledge  of  the  party  previous  to  the  said  judgment 
or  order.  And  provided  also  that  no  order  of  winding-up  shall  be  rescinded  or  varied 
at  the  instance  of  any  person,  except  on  appeal  brought  in  the  manner  prescribed 
by  rules  of  Court  within  ten  days  from  pubUc  advertisement  of  the  said  order,  and 
that  any  person  interested  shall  have  the  right  to  lodge  such  appeal  against  the  said 
order  in  the  manner  and  under  the  other  conditions  in  the  article  next  following 
enacted. 

Appeal.  84.  Any  judgment  or  order  of  the  said  Court,  given  on  any  question 
other  than  a  mere  question  of  form  or  procedure  or  of  costs  to  be  allowed  on  a  con- 
testation, shall  be  subject  to  appeal  before  the  Supreme  Court,  if  the  matter  in- 
volved be  to  the  appellant  of  a  value  exceeding  rs.  1000;  such  appeal  must  be  made 
within  five  days  and  adjudicated  on  as  a  case  of  urgency  in  the  manner  prescribed 
by  rules  of  Court. 

Rules  for  procedure  and  costs.  85.  UntU  rules  of  procedure  have  come  into 
force  as  by  law  provided,  the  rules  of  procedure  regulating  in  England  the  winding- 
up  of  companies  registered  under  the  provisions  of  the  Companies  Acts  of  1862  and 
1867,  shall,  except  as  to  fees  and  costs,  be  followed  in  the  Court  as  nearly  as  may  be 
apphcable,  and  the  table  of  fees  and  costs  provided  by  Ordinance  18  of  1856,  as 
re-enacted  by  Ordinance  19  of  1877,  shall  be  observed  as  nearly  as  may  be  in  the 
said  Court. 


c)  No.  23  of  1904.    To  provide  for  the  Inspection  and  Obtaining  of 

Copies  of  the  Articles  of  Association  and  of  the  List  of  Shareholders 

of  Anonymous  Companies  (2d  December,  1904). 


Register  of  members.  1.  Every  anonymous  company  shall  cause  to  be  kept 
in  one  or  more  books  a  register  of  its  shareholders,  and  there  shall  be  entered  therein 
the  following  particulars :  a)  The  names  and  addresses  and  the  occupations,  if  any, 
of  the  shareholders  of  the  company  with  the  number  of  the  shares  held  by  each 
shareholder;  b)  The  date  at  which  the  name  of  any  person  was  entered  in  the  re- 
gister as  a  shareholder;  c)  The  date  at  which  any  person  ceased  to  be  a  shareholder ; 
and  a  company  acting  in  contravention  of  this  article  shall  incur  a  penalty  not 
exceeding  25  rupees  for  every  day  during  which  its  default  in  complying  with  the 
provisions  of  this  article  continues,  and  every  director  or  manager  of  the  company 
who  shall  knowingly  and  wilfully  authorise  or  permit  such  contravention  shall 
incur  the  hke  penalty. 

Annual  list  of  shareholders.  2,  Every  anonymous  company  shall  make  once 
in  every  year,  and  at  least  one  month  before  the  date  fixed  for  the  annual  general 
meeting  of  shareholders,  a  hst  of  all  persons  who  are  shareholders  of  the  company, 
and  such  Ust  shall  state  the  names,  addresses,  and  occupations  of  all  the  shareholders 
therein  mentioned,  and  the  number  of  shares  held  by  each  of  them.    The  above 
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list  and  summary  shall  be  contained  in  a  separate  part  of  the  register.  Such  ano- 
nymous company  shall  incur  a  penalty  not  exceeding  50  rupees  for  every  day  during 
which  such  default  continues,  and  every  director  and  manager  of  the  company 
who  shall  knowingly  and  wilfully  authorise  or  permit  such  default  shall  incur  the 
Uke  penalty. 

Inspection  of  registers.  3.  The  register  of  shareholders  as  well  as  the  annual 
Ust  of  shareholders  shall  be  kept  at  the  office  of  the  company ;  it  shall  during  business 
hours,  but  subject  to  such  reasonable  restrictions  as  the  company  in  general  meeting 
may  impose  so  that  not  less  than  three  hours  each  day  be  appointed  for  inspection, 
be  open  to  the  inspection  of  any  shareholder  gratis,  and  to  the  inspection  of  any 
other  person  on  payment  of  one  rupee  or  such  less  sum  as  the  company  may  pre- 
scribe :  and  every  such  shareholder  or  other  person  may  require  a  copy  of  such  re- 
gister or  annual  list  of  shareholder  on  payment  of  twenty -five  cents  for  every  hundred 
words  required  to  be  copied.  If  such  iaspection  or  copy  is  refused,  the  company 
shall  incur  for  each  refusal  a  penalty  not  exceeding  50  rupees  and  a  further  penalty 
not  exceeding  20  rupees  for  every  day  during  which  such  refusal  continues,  and 
every  director  or  manager  of  the  company  who  shall  knowingly  authorise  or  permit 
such  refusal,  shall  incur  the  Uke  penalty;  and  in  addition  to  the  above  penalties, 
the  Supreme  Court  or  a  Judge  in  Chambers  may  compel  an  immediate  inspection 
of  the  register,  and  may  order  the  company  to  supply  forthwith  a  copy  of  the  hst 
of  shareholders. 

Remedy  for  improper  entry  or  omission  of  entry  in  register.  4.  If  the  name  of 
any  person  is,  without  sufficient  cause,  entered  in  or  omitted  from  the  register  of 
members  of  any  anonymous  company,  or  if  default  is  made  or  unnecessary  delay 
takes  place  in  entering  on  the  register  the  fact  of  any  person  having  ceased  to  be 
a  member  of  the  company,  the  person  or  shareholder  aggrieved,  or  any  shareholder 
of  the  company,  or  the  company  itself,  may,  by  motion  in  the  Supreme  Court, 
apply  for  an  order  of  the  Court  that  the  register  may  be  rectified,  and  the  Coiu-t 
may  either  refuse  such  motion,  with  or  without  costs,  to  be  paid  by  the  apphcant, 
or  it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for  the  rectification 
of  the  register,  and  may  direct  the  company  to  pay  all  the  costs  of  such  motion 
and  any  damages  the  party  aggrieved  may  have  sustained.  The  Court  may,  in  any 
proceeding  under  this  article,  decide  on  any  question  relating  to  the  title  of  any 
person  who  is  a  party  to  such  proceeding  to  have  his  name  entered  in  or  omitted 
from  the  register,  whether  such  question  arises  between  two  or  more  shareholders 
or  alleged  shareholders  or  between  any  shareholders  or  alleged  shareholders  and 
the  company,  and  generally  the  Court  may  in  any  such  proceeding  decide  any  ques- 
tion that  it  may  be  necessary  or  expedient  to  decide  for  the  rectification  of  the 
register. 

Power  to  close  register.  5.  Any  anonymous  company  may,  upon  giving  notice 
by  advertisement  in  three  daily  newspapers,  close  the  register  of  shareholders  for 
any  time  or  times  not  exceeding  in  the  whole  thirty  days  in  each  year,  provided 
that  the  register  shall  not  be  closed,  but  shaU  be  opened  to  inspection  during  the 
whole  month  preceding  the  annual  general  meeting  of  shareholders. 

Copies  of  articles  of  association  to  be  given  to  members.  6.  A  copy  of  the  ar- 
ticles of  association  shall  be  forwarded  to  every  member  at  his  request  on  payment 
of  the  sum  of  fifty  cents,  or  such  less  sum  as  may  be  prescribed  by  the  company  for 
each  copy,  and  if  any  company  makes  default  in  forwarding  a  copy  of  the  articles 
of  association  to  a  shareholder,  in  pursuance  of  this  article,  the  company  so  making 
default  shall  for  each  offence  incur  a  penalty  not  exceeding  20  rupees,  unless  good 
cause  be  shown  for  not  forwarding  the  articles  of  association. 

Recovery  of  penalties.  7.  All  offences  under  this  Ordinance  made  punishable 
by  any  penalty  shaU  be  prosecuted  before  the  District  Court. 

Application  of  penalties.  8.  The  Magistrate  imposing  any  penalty  under  this 
Ordinance  may  direct  the  whole  or  any  part  thereof  to  be  appHed  in  or  towards 
payment  of  the  costs  of  the  proceedings,  and  subject  to  such  direction  aU  penalties 
shall  be  paid  to  Government. 

To  what  companies  the  Ordinance  applies.  9.  This  Ordinance  shall  apply  to 
aU  existing  and  future  companies. 

Short  title.  10.  This  Ordinance  may  be  cited  as  The  Inspection  of  Registers 
of  Anonymous  Companies  Ordinance,  1904. 
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d)  No.  3  of  1910.    An  Ordinance  to  restrict  the  Use  of  Terms  signi- 
fying Royal  or  Qovernment  Support  as  Part  of  the  Designation  of 
Companies  formed  in  the  Colony  (30  th  June,  1910). 

Terms  signifying  Royal  or  Government  support  not  to  be  included  in  designation 
of  Companies  without  authority.  1.  It  shall  not  be  lawful  for  any  Company,  asso- 
ciation, or  partnership  to  include  in  its  name,  style,  title,  or  designation,  the  word 
"Empire",  "Imperial" ,  "Royal",  "King", "  Queen",  or  "Crown",  or  any  word  signifying 
Royal  or  Government  support  or  patronage,  unless  the  use  of  any  such  word  has 
been  authorised  by  the  Governor. 

Receiver  of  Registration  Dues  not  to  register  deeds  containing  such  terms. 
2.  The  Receiver  of  Registration  Dues  shall  not  register  any  deed  witnessing  the 
creation  of,  or  embodying  the  articles  of  association  of,  any  Company,  association, 
or  partnership,  the  name,  style,  title,  or  designation  of  which  includes  any  of  the 
words  referred  to  in  article  1  of  this  Ordinance,  unless  the  use  of  any  such  word  has 
been  authorised  by  the  Governor. 

Short  title.  3.  This  Ordinance  may  be  cited  as  The  Companies  (Designation) 
Ordinance,  1910. 

Dock  Warrants. 

No.  12  of  1871.    An  Ordinance  to  amend  the  Law  relative  to  Ware- 
houses licensed  to  issue  Dock  Warrants  on  the  Goods  and  Produce 

stored  therein. 


Issue  of  licenses.  1.  The  Receiver- General  shall  have  power,  subject  to  the 
conditions  hereinafter  mentioned,  to  issue  hcenses  for  the  keeping  of  warehouses 
whereof  the  keepers  may  issue  dock  warrants  on  the  goods  and  produce  stored  therein. 

Fitness  of  warehouse.  2.  Every  place  or  premises  to  be  used  as  a  licensed  ware- 
house under  this  Ordinance  shall  be  specially  Ucensed  for  this  purpose  by  the  Re- 
ceiver-General, upon  the  certificate  of  the  Chamber  of  Commerce  that  each  and 
every  such  place  or  premises  is  and  are  safely  and  conveniently  situate  and  appro- 
priate for  the  safe  and  secure  warehousing  of  goods  and  produce.  Every  such  cer- 
tificate shaU  be  signed  by  the  President  of  the  Chamber  of  Commerce,  or  in  his 
absence  by  the  Vice-President,  and  shall  proceed  upon  such  inquiry  and  inves- 
tigation and  in  conformity  to  such  rules  and  regulations  as  the  said  Chamber  shall 
consider  proper;  but  such  certificate  shall  not  require  to  proceed  on  a  resolution 
or  vote  of  the  said  Chamber. 

Licenses.  3.  Every  such  license  shall  contain  a  description  of  each  building 
or  premises  to  be  Ucensed  for  the  reception  of  goods  under  this  Ordinance,  and  the 
names  of  the  party  or  parties  taking  out  such  hcense,  who  shall  be  deemed  and  taken 
to  be  the  responsible  occupier  or  occupiers  of  such  hcensed  premises,  and  every 
such  Hcense  shall  be  in  force  for  one  year  from  the  date  thereof  and  no  longer,  and 
shall  be  renewable  annually  upon  a  renewal  of  the  certificate ;  and  the  charge  for 
each  such  hcense  or  renewal  shall  be  rs.  66.  Provided  that  every  such  Hcense  shall 
cover  aU  the  stores  and  warehouses  of  every  company  of  warehousemen  or  private 
warehouseman,  as  the  case  may  be. 

Building  unfit  for  warehousing.  4.  If  before  the  expiration  of  any  Hcense  any 
building  included  therein  should  become  unfit  for  the  warehousing  of  goods,  the 
occupier  thereof  shaU  forthwith  give  notice  thereof  to  the  Receiver- General,  who 
shaU  thereupon  cancel  so  much  of  such  Hcense  as  shaU  apply  to  the  to  the  said 
building;  provided  that  the  Receiver- General  may  renew  the  Hcense  during  the 
course  of  the  year  to  the  close  thereof,  without  the  payment  of  any  further  duty 
upon  such  Hcense  if  the  warehouseman  have  furnished  the  Receiver- General  with 
a  certificate  as  required  by  Art.  2 ;  and  any  Hcensed  warehousemen  neglecting  or 
omitting  to  give  such  notice  to  the  Receiver- General  shall  be  Hable  to  a  penalty 
not  exceeding  rs.  2000. 

Notice  of  license.  5.  Before  any  Hcense  shaU  come  into  force,  the  party  in 
whose  name  it  is  issued  shaU  be  bound  to  give  notice  of  such  issue  to  the  Chamber 
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of  Commerce,  and  to  publish  a  notice  thereof  in  the  Oazette;  and  in  the  cases  of  all 
licenses  cancelled  as  aforesaid  under  the  provisions  of  the  preceding  article,  the 
Receiver- General  shall  without  delay  give  notice  of  such  cancelment  to  the  Chamber 
of  Commerce  and  in  the  Gazette. 

Security  of  warehouseman.  6.  Every  warehouseman  hcensed  under  this  Ordi- 
nance shall  be  bound  to  furnish  security  as  hereinafter  provided  for  the  safe  custody 
and  due  dehvery  of  all  goods,  wares,  merchandize,  or  produce  described  in  any 
dock  warrant  or  order  for  delivery  issued,  accepted,  or  transferred  under  this  Ordi- 
nance. The  said  security  may  be  either  personal  (as  hereinafter  more  fully  ex- 
plained), or  by  means  of  a  mortgage  at  the  ©ption  of  the  warehouseman.  The  per- 
sonal security  shall  consist  either  of  a  policy  of  insurance  given  by  a  company  duly 
authorized  and  acknowledged  by  the  Government  for  furnishing  such  securities,  or 
of  a  bond  subscribed  jointly  by  two  solvent  persons,  or  a  mortgage  security  which 
shall  consist  of  an  inscription  upon  an  immoveable  property  to  be  duly  valued  by 
an  appraiser  appointed  by  the  Governor,  and  to  be  paid  by  the  party.  The  security, 
in  every  case,  shall  be  of  the  value  of  not  less  than  rs.  20,000,  and  not  exceeding 
rs.  100,000  according  to  the  number  and  extent  of  the  hcensed  warehouses,  and  the 
amount  shaU  be  fixed  by  the  Receiver- General  and  must  be  duly  accepted  by  the 
Procureur  and  Advocate  -  General ,  and  deposited  in  the  Registry.  The  security 
shaU  require  to  be  renewed,  if  the  Court  or  Judge  shall  order  such  renewal,  on  the 
motion  of  the  Procureur  and  Advocate -General  or  in  his  absence  of  the  Substitute 
Procureur- General;  and  it  shall  not  be  competent  for  any  hcensed  warehouseman 
who  shall  have  been  so  ordered  to  renew  his  security,  to  act  as  hcensed  warehouse- 
man until  he  shall  have  found  a  new  security.  Any  hcensed  warehouseman,  who 
shall  have  furnished  a  mortgage  security,  shall  be  at  hberty  to  exchange  it  for  a 
personal  security  of  a  hke  amount  or  for  a  pohcy  of  insurance  for  a  hke  sum  by  a 
company  duly  authorized  as  aforesaid. 

Penalties.  7.  Any  warehousman  hcensed  under  this  Ordinance,  who  may  issue 
a  dock  warrant  or  order  for  dehvery  to  any  other  person  than  the  depositor  of  the 
goods,  wares,  merchandize,  or  produce  described  therein,  or  to  the  authorized 
agent  of  such  person,  or  who  may  neglect  or  omit  to  make  any  of  the  entries  or  en- 
dorsements required  by  tliis  Ordinance,  or  who  may  make  any  false  or  incorrect 
entry  or  endorsement  with  intent  to  defraud  the  owner  or  owners  of  any  goods, 
wares,  merchandize,  or  produce  deposited  in  his  warehouse,  or  the  holder  of  any 
dock  warrant  or  order  for  dehvery,  and  any  person  pretending  that  his  premises 
are  licensed  as  a  warehouse  under  this  Ordinance,  or  offering  as  a  dock  warrant  or 
order  for  dehvery  from  a  hcensed  warehouse  under  this  Ordinance,  any  other  paper 
or  document  under  the  pretence  of  its  being  a  document  issued  or  made  under  the 
provisions  of  this  Ordinance,  shall  be  hable  to  a  penalty  not  exceeding  rs.  2,000,  and 
a  hke  penalty  shall  be  incurred  by  any  warehouseman  licensed  under  this  Ordinance, 
who  shall  be  found  to  have  in  his  warehouse  any  substance  declared  to  be  dangerous 
substance  by  any  law.  Proclamation,  Regulation  or  bye-law  in  force  within  the  town 
of  Port  Louis. 

Persons  holding  dock  warrant  for  delivery  of  goods,  8.  Any  person  holding  a 
dock  warrant  or  order  for  dehvery  of  any  goods,  wares,  merchandize,  or  produce 
deposited  in  a  warehouse  licensed  under  this  Ordinance,  either  subscribed  in  his 
favour  or  duly  endorsed,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the 
goods  described  therein,  so  far  as  to  give  vahdity  to  any  contract  or  agreement 
thereafter  to  be  made  or  entered  into  by  such  person  for  the  sale  or  disposition  of  the 
said  goods,  wares,  merchandize,  or  produce,  or  of  any  part  thereof,  or  for  the  deposit 
or  pledge  thereof,  or  any  part  thereof,  as  a  security  for  any  money,  or  negotiable 
instrument  advanced  or  given  upon  the  faith  of  such  dock  warrant  or  order  for 
dehvery.  Provided  that  the  person  to  whom  any  such  dock  warrant  or  order  for 
dehvery  is  offered  for  sale,  deposit,  or  pledge,  have  not  notice  by  such  document 
or  otherwise  that  the  person  offering  it  is  not  the  true  owner  of  the  goods,  wares, 
merchandize,  or  produce  therein  described.  Provided  also  that  the  holder  of  a  dock 
warrant  or  order  for  dehvery  of  any  goods,  wares,  merchandize,  or  produce  deposited 
in  a  warehouse  hcensed  under  this  Ordinance  shall  lawfully,  after  the  sale  of  the 
said  goods,  wares,  merchandize,  or  produce  in  manner  and  form  as  hereinafter 
enacted,  apply  the  proceeds  of  the  sale  thereof  to  pay  not  only  the  original  loan 
or  advance  for  which  the  dock  warrant  or  order  for  dehvery  was  given  to  him, 
but  also  all  further  loans  or  advances  made  by  him  under  the  security  of  the  said 
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dock  warrant  or  order  for  delivery,  any  provisions  of  article  2074  of  the  Code  civil 
notwithstanding . 

Dock  warrants  may  be  given  as  pledge  or  security.  Proviso.  9.  But  it  shall 
be  lawful  for  the  owner  of  goods,  or  any  merchandize,  or  produce  deposited  in 
any  warehouse  Hcensed  under  this  Ordinance  to  transfer  any  dock  warrant  for 
the  same,  which  shall  not  vest  the  holder  thereof  with  the  impHed  ownership 
of  such  goods  or  other  merchandize  or  produce  aforesaid,  but  which  shaU  be 
given  and  taken  only  as  a  pledge  or  security  for  a  special  and  actually  deter- 
mined debt  or  claim;  provided  that  in  such  case  the  condition  that  the  dock 
warrant  is  merely  given  as  a  pledge  or  security  be  duly  endorsed  on  the  dock  warrant 
and  also  entered  in  the  books  of  the  Hcensed  warehouse.  Provided  also  that  the 
endorsement  of  such  dock  warrant  shall  besides  state  the  full  amount  in  principal 
and  interest  of  the  claim  guaranteed,  the  date  of  its  falling  due,  and  the  names 
of  the  creditor  pledgee.  The  privilege  conferred  on  holders  of  dock  warrants  or 
orders  for  dehvery  by  the  last  paragraph  of  article  8  shall  not  apply  to  holders  of 
dock  warrants  given  merely  as  a  pledge  or  security  under  this  article  for  a  special 
and  actually  determined  debt  or  claim.  The  transfer  by  the  holder  of  any  dock 
warrant  given  merely  as  a  pledge  or  security  under  this  article  to  any  other  person 
shall  be  made  by  endorsement,  and  the  last  endorsee  of  the  same  shall  have  the  same 
rights  as  the  original  holder  of  such  dock  warrant  as  holder  without  any  other  for- 
mahty  than  the  registering  of  the  endorsement,  together  with  the  name  of  the  en- 
dorsee in  the  books  of  the  hcensed  warehouse.  Every  such  transfer  or  endorsement 
shall  be  Hable  to  a  stamp  duty  of  50  cents,  and  shall  be  subject  to  the  penalties  of 
Ordinance  No.  2  of  1869. 

Dock  warrants,  etc.,  to  be  commercial  writings  and  to  be  exempt  from  regis- 
tration. 10.  Ail  dock  warrants  or  orders  for  dehvery  issued  under  this  Ordinance, 
and  all  transfers  and  endorsements  relating  thereto  and  also  aU  documents  of  what- 
ever nature  connected  with  dock  warrants,  transfers,  or  endorsements  thereof, 
shall  be  considered  as  commercial  writings  and  shall  not  need  to  be  registered  at 
the  Registration  Office,  except  in  oases  where  the  said  writings  are  to  be  produced 
before  a  Court  of  Law. 

Sale  of  pledge.  Notices.  11.  In  default  of  payment  of  the  debt  when  due,  it  shall 
be  lawful  for  the  creditor  pledgee,  eight  days  after  service  of  a  notice  to  that  effect 
on  the  debtor,  and  upon  the  third  party  who  has  given  the  pledge,  if  there  be  such 
third  party,  to  cause  the  goods,  things,  or  property  whatsoever  given  in  pledge 
to  be  sold  pubhcly  by  a  broker  or  auctioneer,  as  the  case  may  be,  in  conformity 
with  their  respective  powers  and  duties,  after  an  advertisement  in  two  local  news- 
papers. Provided  that  if,  at  the  time  of  service  of  the  said  notice  or  within  eight 
days  following  the  notice,  the  debtor  or  third  party  pledging  is  or  becomes  a  bankrupt, 
the  aforesaid  notice  shall  further  be  served  upon  the  Accountant  in  Bankruptcy 
and  shall  further  be  given  to  the  creditors  of  the  bankrupt  by  means  of  an  adver- 
tisement in  two  local  newspapers. 

Redemption  of  pledge.  12.  It  shall  be  lawful  for  the  Accountant  in  Bank- 
ruptcy or  any  creditor  of  the  bankrupt  to  prevent  the  sale  within  the  eight  days 
following  the  advertisement  aforesaid  in  the  local  newspapers  by  paying  the  debt 
and  redeeming  the  pledge,  and  any  creditor  thus  redeeming  a  pledge  shall  be  held 
to  be  legally  subrogated  in  the  rights  of  the  original  pledgee,  provided  that  the 
Accountant  electing  to  pay  the  original  debt  and  redeem  the  pledge  within  the 
aforesaid  delay,  shaU  be  preferred  to  any  private  creditor ;  but  it  shall  not  be  lawful 
for  any  private  creditor  to  redeem  a  pledge  until  the  Accountant  has  elected  whether 
be  wQl  or  wiU  not  redeem  the  said  pledge. 

Mode  of  service.  Privilege  for  costs.  13.  The  aforesaid  notice  may,  in  any  case, 
be  served  by  an  usher  of  the  Supreme  Court,  and  the  cost  of  the  notice  and  service 
thereof  and  all  expenses  incurred  on  account  of  any  such  sale  shall,  along  with  the 
debt  secured  by  the  pledge,  be  a  privileged  claim  over  the  things,  securities,  goods, 
or  property  of  whatsoever  natiu"e  given  in  pledge,  as  if  the  said  expenses  formed 
part  of  the  original  debt  secured  by  the  said  pledge. 

Disposal  of  sale  price.  14.  The  broker  or  auctioneer,  who  shall  sell  the  pledge, 
shall,  after  payment  to  the  creditor  pledgee  of  the  debt  secured  by  the  pledge  and 
all  concomitant  expenses  as  aforesaid,  pay  the  balance  of  the  said  price,  if  there 
be  such  a  balance,  into  the  hands  of  the  party  who  gave  the  pledge,  except  there 
be  an  opposition  in  his  hands  to  the  payment  of  the  balance ;  ia  such  case,  he  shaU, 
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after  paying  the  creditor  pledgee,  pay  over  any  such  balance  into  the  hands  of  the 
Registrar  and  deposit  at  the  same  time  the  opposition  or  attachment  served  on  him. 

Form  and  transfer  of  dock  warrants.  15.  Every  dock  warrant  or  order  for  the 
delivery  of  goods,  wares,  merchandize,  or  produce,  from  a  warehouse  hcensed  under 
this  Ordinance,  shall  state  the  nature  and  quantity  of  such  goods,  the  marks  and 
counter-marks  or  numbers  borne  on  them,  and  the  precise  store  in  which  each  lot 
or  portion  of  them  is  deposited,  and  shall  be  subscribed  or  accepted  by  the  party, 
or  one  of  the  parties,  in  whose  name  such  warehouse  is  licensed,  or  by  his  or  their 
known  attorney,  and  every  such  dock  warrant  or  order  for  deUvery  may  be  trans- 
ferred by  way  of  endorsement  in  the  same  manner  as  any  other  negotiable  instrument. 

Registers  of  warehouse.  16.  Every  such  dock  warrant  or  order  for  dehvery 
as  aforesaid,  and  every  transfer  of  the  same  by  endorsement  or  otherwise  shall 
be  entered  in  numerical  order  in  the  book  to  be  kept  specially  for  this  purpose  by  the 
licensed  warehouseman,  in  whose  warehouse  the  goods  described  in  such  documents 
are  deposited;  and  every  such  entry  and  number  shall  be  mentioned  on  the  said 
dock  warrants  or  order  for  dehvery  so  issued,  accepted,  or  transferred. 

Note  of  warehouse  charges  to  be  made  on  dock  warrant.  17.  It  shall  be  the 
duty  of  each  warehouseman  hcensed  under  this  Ordinance  to  note  upon  each  dock 
warrant  or  order  for  dehvery  at  the  time  of  issuing  or  accepting  the  same,  the  amount 
of  the  charges  then  due  to  their  warehouse  with  respect  to  the  goods  mentioned 
in  the  said  dock  warrant  or  order  for  dehvery  at  the  date  thereof;  in  case  of  non- 
comphance  with  this  provision,  the  said  warehouseman  shall  lose  all  hen  or  privi- 
leged claim  upon  the  said  goods  with  respect  to  the  said  charges. 

Application  of  Penal  Code.  18.  All  the  clauses,  provisions,  penalties  and  for- 
feitures contained  in  the  Penal  Code  relating  to  the  forging,  counterfeiting,  or 
altering  of  commercial  or  bank  writings,  shall  be  apphed  and  extended  to  dock  warrants 
or  orders  for  dehvery  of  goods  to  be  subscribed  under  this  Ordinance. 

Repeal.     20.    Ordinance  No.  36  of  1853  and  Ordinance  No.  2  of  1863. 


Commercial  Pledges. 
No.  10  of  1871.    To  amend  the  Law  on  Commercial  Pledges. 


Proof  of  contract  of  pledge.  1.  The  contract  of  pledge  when  the  pledge  has  been 
given  by  a  trader,  or  by  a  person  who  is  not  a  trader  in  a  transaction  of  a  commer- 
cial nature,  may  be  proved  either  by  writing  or  in  any  other  manner  provided 
for  by  article  109  of  the  Code  of  Commerce,  and  such  forms  and  manners  of  proof 
shall  be  available  as  well  to,  for,  and  against  the  contracting  parties  as  to,  for, 
and  against  third  parties. 

Proof  of  pledge  negotiable  instruments,  etc.  2.  When  negotiable  instruments 
or  securities  are  given  in  pledge,  such  pledge  shaU  be  to  all  intents  and  purposes 
sufficiently  proved  by  a  regular  endorsement  setting  forth  that  the  instruments 
or  securities  dehvered  have  been  dehvered  only  in  warranty  of  a  debt. 

Proof  of  pledge  of  debentures,  etc.  3.  As  regards  shares  and  debentures  in  fi- 
nancial, manufacturing,  commercial,  or  civil  societies,  copartneries  or  bodies,  or 
pohcies  of  insurance,  the  transmission  whereof  is  effected  by  a  transfer  inscribed 
on  the  registers  of  the  company,  the  pledging  of  the  same  shall,  to  all  intents  and 
purposes  be  vahd  and  shall  be  sufficiently  proved  by  a  transfer  inscribed  on  the 
said  registers  and  setting  forth  the  fact  that  the  pledgee  holds  the  said  shares  or 
debentures  or  pohcies  of  insurance  not  as  proprietor  thereof,  but  in  pledge  or  war- 
ranty of  a  debt.  Provided  it  shall  be  lawful  for  any  such  company  to  refuse  to  re- 
gister such  transfer  if  it  have  prior  claims  or  privileges  upon  the  shares,  debentures 
or  pohcies  sought  to  be  transferred  in  warranty.  Provided  that  nothing  therein 
contained  shall  be  held  to  repeal  or  modify  the  special  dispositions  of  article  2075 
of  the  Civil  Code  concerning  personal  claims  or  credits  with  which  the  assignee 
can  be  vested  as  regards  third  parties  only  after  notice  of  the  transfer  has  been 
served  upon  the  debtor. 

Instruments  pledged  may  be  sued  upon.    4.   All  negotiable  securities  and  all 
other  commercial  writings  or  securities  given  in  pledge  may  be  sued  upon  and  re- 
covered by  the  creditor  to  whom  the  same  has  been  given  in  pledge. 
B  19 
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Privilege  over  pledge  is  conditional  on  possession.  5.  In  all  cases  the  exis- 
tence of  the  privilege  over  the  pledge  is  conditional  on  the  pledge  having  been  placed 
and  having  remained  in  the  possession  of  the  creditor  or  in  the  possession  of  a  third 
party  agreed  upon  by  the  contracting  parties.  The  creditor  or  third  party  ...  is 
reputed  to  have  the  goods  in  his  possession  when  they  are  at  his  disposal  in  his 
stores  or  vessels,  at  the  Custom  House  or  deposited  in  any  pubhc  warehouse,  or 
if  before  their  arrival  in  the  Colony  he  holds  a  bill  of  lading  of  the  goods  pledged  to 
him. 

Sale  of  pledge.  Notices.  6.  In  default  of  payment  of  the  debt  when  due,  it 
shall  be  lawful  for  the  creditor  pledgee,  eight  days  after  service  of  a  notice  to  that 
effect  on  the  debtor,  and  upon  the  third  party  who  has  given  the  pledge  if  there 
be  such  third  party,  to  cause  the  goods,  things,  or  property  whatsoever  given  in 
pledge  to  be  sold  pubhcly  by  a  broker  or  auctioneer,  as  the  case  may  be,  in  confor- 
mity with  their  respective  powers  and  duties,  after  an  advertisement  inserted  in 
two  local  newspapers.  Provided  that  if,  at  the  time  of  service  of  the  aforesaid  notice 
or  within  eight  days  following  the  notice,  the  debtor  or  third  party  pledging  is  or 
becomes  a  bankrupt,  the  aforesaid  notice  shall  further  be  served  upon  the  Account- 
ant in  Bankruptcy,  and  shall  further  be  given  to  the  creditor  of  the  bankrupt 
by  means  of  an  advertisement  in  two  local  newspapers. 

Redemption  of  pledge.  7.  It  shall  be  lawful  for  the  Accountant  in  Bankruptcy 
to  prevent  the  sale  within  the  eight  days  following  the  advertisements  aforesaid 
in  the  local  newspapers  by  pajdng  the  debt  and  redeeming  the  pledge,  and  a  cre- 
ditor thus  redeeming  a  pledge  shall  be  held  to  be  legally  subrogated  in  the  right 
of  the  original  pledgee,  provided  that  the  Accountant  electing  to  pay  the  original 
pledge,  and  redeem  the  pledge  within  the  aforesaid  delay,  shall  be  preferred  to  any 
private  creditor;  but  it  shall  not  be  lawful  for  any  private  creditor  to  redeem  a 
pledge  until  the  Accountant  has  elected  whether  he  will  or  will  not  redeem  the  said 
pledge. 

Mode  of  service.  Privilege  of  costs.  8.  The  aforesaid  notices  may,  in  any  case,  be 
served  by  an  usher  of  the  Supreme  Court  and  the  cost  of  the  notices  and  service 
thereof,  and  all  expenses  justly  incurred  by  the  broker  or  auctioneer  on  account 
of  any  such  sale,  shall,  along  with  the  debt  secured  by  the  pledge  be  a  privileged 
claim  over  the  things,  securities,  goods,  or  property  of  whatsoever  nature  given 
in  pledge,  as  if  the  said  expenses  formed  part  of  the  original  debt  secured  by  the 
said  pledge. 

Disposal  of  proceeds  of  sale.  9.  The  broker  or  auctioneer  who  shall  sell  the 
pledge  shall,  after  payment  to  the  creditor  pledgee  of  the  debt  secured  by  the  pledge 
and  concomitant  expenses  as  aforesaid,  pay  the  balance  of  the  sale  price,  if  there 
be  such  a  balance,  into  the  hands  of  the  party  who  gave  the  pledge,  except  there 
be  an  opposition  in  his  hands  to  the  payment  of  the  balance,  in  which  ease  he  shall, 
after  pajdng  the  creditor  pledgee,  pay  over  such  balance  into  the  hands  of  the  Re- 
gistrar and  deposit  at  the  same  time  the  opposition  or  attachment  served  on  him. 

No  creditor  to  appropriate  pledge  without  formalities.  10.  Any  convention  by 
which  the  creditor  may  appropriate  any  pledge  without  the  above  formalities  shall 
be  nuU  and  of  no  effect. 

Stamp  duty.  11.  Every  transfer  under  this  Ordinance  shall  be  hable  to  a  fixed 
stamp  duty  of  50  cents  and  shall  be  made  subject  to  the  penalties  of  Ordinance 
No.  2  of  1869. 

[12.    Is  repealed.] 

Civil  Pledges. 
No.  15  of  1894.    To  amend  the  law  on  Civil  Pledges  (Gage). 

Proof  of  pledge  of  negotiable  instruments.  1.  When  negotiable  instruments 
or  securities  are  given  in  pledge  in  civil  transactions,  such  pledging  shall,  to  all 
intents  and  purposes,  be  valid  as  regards  the  parties  to  the  contract  and  all  third 
parties,  articles  2074  and  2075  of  the  Civil  Code  notwithstanding,  and  sufficiently 
proved  by  a  regular  endorsement  setting  forth  that  the  instruments  or  securities 
deUvered  have  been  delivered  only  in  warranty  of  a  debt,  and  also  the  amount 
of  the  debt. 
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Proof  of  pledge  of  shares,  etc.  2.  As  regards  shares  and  debentures  of  financial, 
manufacturing,  commercial  or  civil  societies,  copartneries,  corporations  or  bodies, 
and  policies  of  life  or  fire  insurance,  the  transmission  whereof  is  effected  by  a  transfer 
inscribed  in  the  registers  of  such  societies,  copartneries,  corporations  or  bodies, 
or  of  life  or  fire  insurance  companies,  the  pledging  of  the  same  in  civU  transactions 
shall,  to  all  intents  and  purposes,  be  vahd  as  regards  the  parties  to  the  contract 
and  aU  third  parties,  articles  2074  and  2075  of  the  Qvil  Code  notwithstanding,  and 
sufficient  ly  proved  by  a  transfer  inscribed  in  the  said  registers  and  setting  forth  the 
fact  that  the  pledgee  holds  the  said  shares  or  debentures  or  policies  of  insurance 
not  as  a  proprietor  thereof,  but  in  pledge  or  warranty  of  a  debt,  and  also  the  amount 
of  the  debt.  Provided  that  it  shall  be  lawful  for  any  such  society,  copartnery,  cor- 
poration or  body  or  company  to  refuse  to  register  such  transfer,  if  it  have  prior 
claims  or  privileges  upon  the  shares,  debentures,  or  pohcies  sought  to  be  transferred 
in  warranty. 

Instruments  pledged  may  be  sued  upon.  3.  All  negotiable  instruments  and 
securities  and  all  other  writings  or  securities  given  in  pledge  as  aforesaid,  may  be 
sued  upon  and  recovered  by  the  creditor  to  whom  the  same  have  been  given  in 
pledge. 

Privilege  over  pledge  conditional  on  possession.  4.  When  goods  are  pledged, 
the  creditor  or  third  party  mentioned  in  article  2076  of  the  CivU  Code  shall  be  re- 
puted to  have  them  in  his  possession  when  they  are  at  his  disposal  in  his  stores 
or  vessels,  at  the  Custom  House  or  deposited  in  any  pubhc  warehouse,  or  if,  before 
their  arrival  in  the  Colony,  he  holds  a  bill  of  lading  of  the  goods  pledged  to  him. 

Sale  of  pledge.  5.  In  default  of  payment  of  the  debt  when  due,  it  shall  be  law- 
ful for  the  creditor  pledgee,  eight  days  after  service  of  a  notice  to  that  effect  on  the 
debtor  and  upon  the  third  party  who  has  given  the  pledge,  if  there  be  such  third 
party,  to  cause  the  goods,  things  or  property  whatsoever  given  in  pledge  to  be  sold 
publicly  by  a  broker  or  auctioneer,  as  the  case  may  require,  after  an  advertisement 
inserted  in  two  newspapers.  Provided  that  if,  at  the  time  of  service  of  the  afore- 
said notice  or  within  the  eight  days  following  the  notice,  the  debtor  or  third  party 
pledging  is  or  becomes  a  bankrupt,  the  aforesaid  notice  shall  further  be  served  upon 
the  Accountant  in  Bankruptcy,  and  shall  further  be  given  to  the  creditors  of  the 
bankrupt  by  means  of  an  advertisement  in  two  newspapers. 

Redemption  of  pledge.  6.  It  shall  be  lawful  for  the  Accountant  in  Bankruptcy 
or  any  creditor  of  the  bankrupt  to  prevent  the  sale  within  the  eight  days  following 
the  advertisements  aforesaid  in  the  newspapers,  by  paying  the  debt  and  redeeming 
the  pledge,  and  any  creditor  thus  redeeming  a  pledge  shall  be  held  to  be  legally 
subrogated  in  the  rights  of  the  original  pledgee,  provided  that  the  Accountant  in 
Bankruptcy,  electing  to  pay  the  original  pledge  and  redeem  the  pledge  vifithin  the 
aforesaid  delay,  shall  be  preferred  to  any  private  creditor;  and  it  shall  not  be  law- 
ful for  any  private  creditor  to  redeem  a  pledge  until  the  Accountant  in  Bankruptcy 
has  elected  whether  he  wiU  or  not  redeem  the  said  pledge.  Provided  that  the  Ac- 
countant in  Bankruptcy  shall  be  bound  to  state  in  writing  to  any  creditor,  who 
shall  apply  to  him,  within  five  days  from  the  advertisements  aforesaid,  whether 
he  intends  to  pay  such  debt  and  redeem  such  pledge ;  and  that,  on  his  faOing  to  make 
such  statement  in  writing  to  the  said  creditor  within  the  aforesaid  delay,  he  shall 
be  demeed  to  have  thereby  waived  his  right  of  redeeming  the  pledge  in  preference 
to  such  creditor. 

Privilege  for  costs.  7.  The  costs  of  the  aforesaid  notice  and  of  the  service  there- 
of and  aU  expenses  justly  incurred  by  and  fees  due  to,  and  claimable  by  the  broker 
or  auctioneer  on  account  of  such  sale,  shall,  together  with  the  debt  secured  by  the 
pledge,  be  a  privileged  claim  over  the  things,  securities,  goods,  or  property  of  what- 
soever nature  given  in  pledge,  as  if  the  said  expenses  formed  part  of  the  original 
debt  secured  by  the  said  pledge. 

Disposal  of  proceeds  of  pledge.  8.  The  broker  or  auctioneer  who  shall  sell 
the  pledge  shall,  after  payment  to  the  creditor  pledgee  of  the  debt  secured  by  the 
pledge  and  concomitant  expenses  as  aforesaid,  pay  the  balance  of  the  sale  price 
If  there  be  such  a  balance,  to  the  party  who  gave  the  pledge,  unless  there  be  an 
opposition  in  his  hands  to  the  payment  of  the  balance,  in  which  case  he  shall,  after 
paying  the  creditor  pledgee,  pay  over  such  balance  into  the  hands  of  the  Registrar 
or  of  the  Cashier  of  the  District  Court  as  the  ease  may  be,  and  deposit  at  the  same 
time  the  opposition  or  attachment  served  on  him. 

19* 
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Disposal  or  appropriation  of  sale.  9.  Any  clause  of  the  contract  authorizing 
the  creditor  to  dispose  of  the  pledge  without  the  above  formaUties  or  to  appro- 
priate it  without  a  judgment  of  the  competent  Court  shall  be  null  and  of  no  effect. 

Stamp  duty.  10.  Every  transfer  under  this  Ordinance  shall  be  liable  to  a  fixed 
stamp  duty  of  fifty  cents  of  a  rupee,  and  shall  be  made  subject  to  the  penalties  of 
Ordinance  No.  2  of  1869,  as  modified  by  Ordinance  No.  9  of  1877. 

[11.    Is  repealed.] 

Sugar  Bags. 

No.  44  of  1851.    For  amending  the  Law  relative  to  the  Marking  of 

Sugar  Bags. 


Sugar  bags,  how  to  be  marked.  1.  Every  bag,  barrel,  or  other  package  of  sugar, 
shall,  previously  to  being  despatched  from  the  establishment  in  which  it  has  been 
manufactured,  bear,  in  conspicuous  characters,  the  name  of  such  establishment, 
and  the  name  of  the  proprietors  of  the  sugar,  and  any  such  proprietor  omitting 
so  to  mark  his  sugar  shall  be  Hable  to  a  penalty  of  not  .  .  .  more  than  rs.  5  for  each 
such  bag,  barrel,  or  package. 

Penalties  against  persons  lending  their  names,  or  making  use  of  those  of  others. 
2.  Any  person  marking  any  bag,  barrel,  or  package  of  sugar  falsely,  either  as  re- 
gards the  name  of  the  estabHshment  on  which  it  was  made,  or  the  name  of  the  pro- 
prietor of  the  sugar,  or  lending  his  name  or  that  of  his  estabUshment,  for  the  pur- 
pose of  marking  any  sugar  not  bona  fide  his  property  or  the  manufacture  of  his 
establishment,  shall  be  liable  to  have  all  such  sugar  seized,  and  to  a  penalty  not 
exceeding  rs.  2000. 

Confiscation  of  sugar  not  marked.  3.  Any  officer  of  police  or  of  customs  having 
cognizance  or  information  of  any  infraction  of  the  preceding  articles,  shall  be  bound 
to  seize  the  sugar  found  without  mark,  or  falsely  marked,  and  such  sugar,  if  not 
claimed  within  fifteen  days  or  within  eight  days  after  pubUc  notice  of  such  seizure, 
which  shall  be  given  in  the  Gazette,  or  if  any  penalty  and  costs  incurred  be  not  paid 
within  the  same  period,  shall  be  deemed  to  be  condemned,  and  sold,  and  the  proceeds 
shall  be  paid  into  the  Treasury. 

Sugar  bags  how  to  be  marked  in  case  of  there  being  more  than  one  proprietor 
thereof.  4.  In  case  of  there  being  more  than  one  proprietor  of  the  sugar,  it  shall 
suffice  to  brand  the  packages  with  the  name  of  one  of  such  proprietors,  adding  the 
sign  "&  Co.,"  provided  that  such  single  name  shall  not  be  changed  as  long  as  the 
person  remains  as  coproprietor  of  such  estate,  without  previous  notice  to  the  Col- 
lector of  Customs;  and  any  change  of  such  names  while  the  person  continues  a 
coproprietor,  without  such  notice,  shall  render  the  person  making  such  change 
liable  to  the  penalty  imposed  by  article  2. 

[5 — 7  are  repealed.] 

Bills  of  Exchange.^) 

No.  11  of  1886.    To  make  Provision  with  regard  to  the  Time  within 
which  Cheques  should  be  presented  for  Payment. 

Short  title.     1.    The  Cheques  Ordinance,  1886. 

Interpretation  of  terms.  2.  In  this  Ordinance  "banker"  means  a  person  or 
persons  whether  incorporated  or  not  who  carry  on  the  business  of  banking.  "Drawer" 
includes  a  person  on  whose  account  a  cheque  is  drawn.  "Issue"  means  the  first 
deUvery  of  a  cheque  to  a  person  to  whom  it  is  payable,  or  to  the  agent  of  a  person 
to  whom  it  is  payable. 

Cheque  defined.  3.  A  cheque  is  an  unconditional  order  in  writing  addressed 
to  a  banker,  signed  by  the  person  giving  it  and  requiring  such  banker  to  pay  on 
demand  a  sum  certain  in  money  to  or  to  the  order  of  a  specified  person,  or  to  bearer. 

^)  The  general  principles  of  law  governing  bills  of  exchange,  promissory  notes,  and  cheques 
are  contained  in  the  Code  de  commerce,  as  adopted  by  Decaen  No.  208,  reprinted  supra. 
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Time  for  presentment.  4.  The  time  within  which  a  cheque  shall  be  presented 
for  payment  is  hereby  declared  to  be  three  days  from  and  exclusive  of  the  day  of 
issue;  provided  that  any  intervening  Sunday  or  holiday  be  not  considered  as  for- 
ming part  of  the  delay. 

Discharge  of  drawer.  5.  When  a  cheque  is  not  presented  for  payment  within 
the  time  fixed  above,  and  the  drawer  suffers  actual  damage  through  the  delay,  he 
is  discharged  to  the  extent  of  such  damage,  that  is  to  say  to  the  extent  to  which 
he  is  a  creditor  of  the  banker  to  a  larger  amount  than  he  would  have  been  if  the 
cheque  had  been  paid. 

Right  of  holder  when  drawer  is  discharged.  6.  When  the  drawer  is  discharged 
as  above  provided,  the  holder  of  the  cheque  shall  be  a  creditor  of  the  banker,  in 
heu  of  the  drawer,  to  the  extent  of  such  discharge,  and  shall  be  entitled  to  recover 
the  amount  from  such  banker. 

Discharge  of  indorser.  7.  When  a  cheque  is  not  presented  for  payment  during 
the  whole  of  the  time  fixed  in  article  4,  the  indorser  of  such  cheque  is  discharged 
from  any  liabiUty  which  he  may  have  incurred  by  endorsing  such  cheque. 

When  discharge  may  be  claimed.  8.  A  drawer  or  endorser  can  claim  to  be 
discharged  as  provided  in  articles  5  and  7  only  in  case  the  drawer  had  the  right  as 
between  him  and  the  banker  to  have  the  cheque  paid  during  the  whole  of  the  delay 
fixed  in  article  4. 


Public  Holidays. 
No.  4  of  1881.    To  declare  certain  Days  to  be  Holidays.^) 

Bank  holiday  defined.  1.  A  bank  hohday  ,  .  .  shall  be  a  day  kept  as  a  close 
hohday  in  aU  banks  in  this  Colony;  and  all  bills  of  exchange,  promissory  notes, 
and  other  negotiable  instruments  which  are  due  and  payable  on  any  such  bank 
hoUday  shall  be  payable  and  in  cases  of  non-payment  may  be  noted  and  protested, 
on  the  following  day;  and  any  such  noting  and  protest  shall  be  as  vahd  as  if  made 
on  the  day  on  which  the  bUl  or  note  was  made  due  and  payable;  and  for  aU  the 
purposes  of  this  Ordinance  the  day  next  following  a  bank  hohday  shall  mean  the 
next  following  day  upon  which  a  biU  of  exchange  may  be  lawfully  noted  and  pro- 
tested. 

Notices,  etc.,  to  be  given  on  following  day.  2.  When  the  day  upon  which  any 
biU  of  exchange,  or  other  negotiable  instrument  should  be  presented  or  any  notice 
relating  thereto  should  be  given  is  a  bank  hoUday,  such  bill  shall  be  presented  or 
such  notice  given  on  the  day  next  following  such  bank  hohday. 

Office  holiday  defined.  3.  An  office  hohday  .  .  .  shall  be  a  day  kept  as  a  close 
hohday  in  all  Courts  .  .  .  and  Government  offices  .  .  .  and  shaU  be  a  legal  hohday. 
Any  act  required  to  be  done  by  or  before  any  Judge  or  officer  of  any  Court  or  by  or 
before  any  Government  official  upon  any  day  which  is  an  office  hohday  may  be 
lawfully  done  upon  the  day  not  being  an  office  hohday  next  following  such  first 
mentioned  office  hohday. 

Estate  holiday  defined.  4.  An  estate  hohday  .  .  .  shall  be  a  pubhc  hohday 
for  the  purposes  of  Ordinance  No.  12  of  1878,  and  shall  be  kept  as  therein  provided. 

Days  to  be  observed  as  bank  and  offlce  holidays.  5.  The  following  days  shall 
be  bank  and  office  hohdays:  1.  Those  mentioned  in  Schedule  A  .  .  .  .  2.  Days 
during  any  part  of  which  the  ordinary  railway  traffic  is  suspended  on  account  of 
bad  weather;  provided  that  nothing  in  this  Ordinance  shaU  be  held  to  invahdate 
any  act  done  on  any  such  day,  previously  to  such  suspension.  3.  Days  which  may 
by  proclamation  be  ordered  by  the  Governor  to  be  observed  as  such.  Provided 
that  is  shall  be  lawful  for  the  Governor  to  proclaim  that  days  shaU  be  observed 
as  bank  hohdays  only  or  as  office  hohdays  only.  Provided  further  that  it  shall  be 
lawful  for  the  Governor  by  regulation  to  exclude  any  Government  Department 
whoUy  or  in  part  from  the  operation  of  this  Ordinance. 

Estate  holidays  fixed.  6.  The  following  days  shall  be  observed  as  estate  hoh- 
days: 1.  The  days  mentioned  in  Schedule  B.  .  .  .  2.  Such  special  days  as  with 
the  advice  and  consent  of  the  Council  during  its  session,  or  with  the  advice  of  the 

1)  As  amended  by  Ord.  No.  16  of  1903. 
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Executive  Council  during  the  recess  of  the  Council  shall  be  proclaimed  by  the  Go- 
vernor to  be  estate  holidays. 

Repeal.     7,    Ordinance  No.  1  of  1874,  No.  31  of  1875. 

Short  title.     8.    The  Holidays  Ordinance,  1881. 


Schedule  A. 
(As  amended  by  Ord.  No.  16  of  1903,  §  1) 
Bank  and  Office  Holidays. 
Sunday. 


The  1st  and  2d  day  of  January. 

Good  Friday. 

Easter  Monday. 

The  anniversary  of  the  Birth  of  the  Sove- 
reign. 

The  Fete-Dieu. 

The  anniversary  of  the  Accession  of  the 
Sovereign. 

The  15th  of  August. 


The  25th  of  August. 

The  1st  of  November. 

The  2d  of  November. 

The  anniversary  of  the  Birth  of  the  Prince 
of  Wales. 

Christmas  day. 

The  24th  May,  the  bhthday  of  Her  late  Ma- 
jesty Queen  Victoria,  to  be  known  as  "Em- 
pire Day." 


Schedule  B. 

Estate  Holidays. 

Sunday. 

Christmas  day. 

The^lst  of  January. 

The  anniversary  of  the  Birth   of  the  Sove 

reign. 
The  last  day  of  the  Mohurrum. 


If  any  of  these  days  falls  on  a  Sunday  the 
following  day  shall  be  substituted. 


Bankruptcy/) 

a)  No.  23  of  1887.    To  amend  the  Law  of  Bankruptcy 
(I7th  December,  1887). 

Preliminary. 

Short  title.    1.    The  Bankruptcy  Ordinance,  1887. 

Definition  of  terms.  2.  In  this  Ordinance  "Available  act  of  bankruptcy"  means 
any  act  of  bankruptcy  available  for  a  bankruptcy  petition  at  the  date  of  the  petition 
on  which  the  receiving  order  is  made.  "Debt  provable  in  bankruptcy"  or  "pro- 
vable debt",  includes  any  debt  or  UabUity  by  this  Ordinance  made  provable  in 
bankruptcy.  "Debtor"  means  a  debtor  who  is  a  trader  as  hereafter  defined.  "Ga- 
zetted" means  published  in  the  Gazette.  "General  Rules"  include  forms.  "Pres- 
cribed" means  prescribed  by  General  Rules  within  the  meaning  of  this  Ordinance. 
"Property"  includes  money,  goods,  things  in  action,  land  and  every  description 
of  property,  whether  moveable  or  immoveable,  corporeal  or  incorporeal,  also  obH- 
gations,  servitudes,  and  every  description  of  estate,  interest,  and  profit,  present 
or  future,  vested  or  contingent,  arising  out  of  or  incidental  to  property  as  above 
defined.  "Resolution"  or  "ordinary  resolution"  means  a  resolution  decided  by  a 
majority  in  value  of  the  creditors  present,  personally  or  by  proxy,  at  a  meeting  of 
creditors  and  voting  on  the  resolution.  "Special  resolution"  means  a  resolution 
decided  by  a  majority  in  number  and  three-fourths  in  value  of  the  creditors  present, 
personally  or  by  proxy,  at  a  meeting  of  creditors  and  voting  on  the  resolution. 
"Secured  creditor"  means  a  person  holding  a  mortgage,  charge,  or  lien  on  the  pro- 
perty of  the  debtor,  or  any  part  thereof,  as  a  security  for  a  debt  due  to  him  from 
the  debtor.  "The  Accoimtant"  means  the  Accountant  in  Bankruptcy.  "Trader" 
means  one  of  the  several  persons  mentioned  in  the  first  Schedule.   "Trustee"  means 

1)  See  also  title  Insolvency,  infra.  For  Mauritius  cases  interpreting  Ord.  No.  33  of  1853 
(repealed  in  Mauritius,  but  in  force  in  Seychelles)  see  that  Ordinance,  infra. 
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the  trustee  in  bankruptcy  of  a  debtor's  property.    "Usher"  means  an  usher  of  the 
Supreme  Coxirt  and  includes  a  District  Court  usher  acting  within  his  District. 

Ordinance  not  to  apply  to  Seychelles.    4.   This  Ordinance  shall  apply  to  Mau- 
ritius and  the  Dependencies  thereof  other  than  the  Seychelles  Islands. 

Part  I.    Proceedings  from  Act  of  Bankruptcy  to  Discharge. 

Acts  of  bankruptcy. 

What  constitutes  an  act  of  bankruptcy,  6.  A  debtor  commits  an  act  of  bank- 
ruptcy in  each  of  the  following  cases,  viz :  a)  If,  in  Mauritius  or  elsewhere,  he  makes 
a  conveyance  or  assignment  of  his  property  to  any  person  for  the  benefit  of  his 
creditors  generally;  b)  If,  in  Mauritius  or  elsewhere,  he  makes  a  fraudulent  con- 
veyance, gift,  delivery,  or  transfer  of  his  property  or  of  any  part  thereof;  c)  If, 
in  Mauritius  or  elsewhere,  he  conceals  or  removes  any  part  of  his  property  or  creates 
any  charge  thereon,  which,  if  he  were  made  bankrupt,  would  amount  to  an  offence 
punishable  under  this  Ordinance ;  d)  If,  in  Mauritius  or  elsewhere,  he  makes  a  con- 
veyance or  transfer  of  his  property  or  of  any  part  thereof,  or  creates  any  charge 
thereon,  which,  if  he  were  adjudged  bankrupt,  would  constitute  a  fraudulent  pre- 
ference under  this  Ordinance;  e)  If,  with  intent  to  defeat  or  delay  his  creditors,  he 
does  any  of  the  following  things,  namely:  1.  Departs,  or  makes  preparation  for 
departing  out  of  Mauritius,  or  being  out  of  Mauritius,  remains  out  of  Mauritius; 
or  2.  Departs  from  his  dwelling  house  or  otherwise  absents  himself;  or  3.  Begins 
to  keep  house ;  or  4.  Suffers  himself  to  be  outlawed  or  a  sequestration  to  be  issued 
against  his  property  under  Ordinance  No.  29  of  1853 ;  f )  If  he  files  in  the  Court  a  decla- 
ration admitting  his  inabiUty  to  pay  his  debts,  or  presents  a  bankruptcy  petition 
against  himself;  g)  If  he  suffers  any  seizure  of  his  moveable  or  immoveable  pro- 
perty to  be  made,  or  it  he  suffers  a  provisional  seizure  or  attachment  of  his  move- 
able property  to  be  made,  and  faUs  within  eight  days  from  such  seizure  or  attach- 
ment either  to  obtain  the  removal  thereof  or  to  give  security  for  payment  of  the 
claim  of  the  seizing  or  attaching  creditor;  h)  If  imprisonment  has  been  decreed 
against  him  for  the  recovery  of  any  final  judgment  debt ;  i)  If  a  creditor  has  obtained 
a  final  judgment  against  him  for  any  amount,  and,  execution  thereon  not  having 
been  stayed,  has  served  on  him  in  Mauritius,  or,  by  leave  of  Court,  elsewhere,  a 
notice,  herein  called  "bankruptcy  notice"  requiring  payment  of  such  judgment 
debt,  and  such  debt  remains  due  and  payable  after  the  expiration  of  seven  days 
after  service  of  the  said  notice  in  case  the  service  has  been  effected  in  Mauritius,  or, 
if  service  has  been  effected  elsewhere,  then  after  the  expiration  of  such  time  as  shall 
have  been  fixed  by  the  Court;  provided  that,  under  special  circumstances,  the 
Court  shall  have  power  to  shorten  the  said  delay  of  seven  days;  j)  If  being  indebted 
to  a  creditor  in  virtue  of  a  debt  provable  in  bankruptcy,  he  fails  to  pay,  or  seciu'e, 
or  compound  for,  such  debt,  within  such  time  as  shall  be  allowed  by  an  order  made 
by  the  Court  upon  the  apphcation  of  the  creditor.  Provided  no  such  apphcation 
shaU  be  entertained  by  the  Court,  unless  a  notice,  herein  called  "bankruptcy  no- 
tice," requiring  payment  of  such  debt,  has  first  been  served  upon  such  traderj 
and  such  trader  has  had  notice  of  such  apphcation  and  has  been  caUed  upon  to  show 
cause  against  the  same;  k)  If  he  has  admitted  to  any  of  his  creditors  that  he  is  un- 
able to  meet  his  engagements  or  that  he  has  suspended  or  is  about  to  suspend  the 
payment  of  his  debts. 

See  Ord.  No.  32  of  1909,  §  2.  Admission  by  a  trader  of  his  inability  to  pay  a  debt  is  an 
act  of  bankruptcy.  —  Carioles  v.  Lemiere,  Th^venet  &  Co.,  (1895)  Dec.  15. 

Receiving  order. 

Jurisdiction  to  make  receiving  order.  7,  Subject  to  the  conditions  hereinafter 
specified,  if  a  debtor  commits  an  act  of  bankruptcy  the  Court  may,  on  a  bankruptcy 
the  Court  may,  on  a  bankruptcy  petition  beiug  presented  either  by  a  creditor  or 
hj  the  debtor,  make  an  order,  in  this  Ordinance  called  a  "receiving  order,"  for  the 
protection  of  the  debtor's  estate. 

Conditions  on  which  creditor  may  petition.  8,  [As  amended  by  Ord.  No.  32 
of  1909,  §  3].  I.  A  creditor  shall  not  be  entitled  to  present  a  bankruptcy  petition 
against  a  debtor  unless :  a)  The  debt  owing  by  the  debtor  to  the  petitioning  creditor, 
or,  if  two  or  more  creditors  join  in  the  petition,  the  aggregate  amount  of  debts  owing 
to  the  several  petitioning  creditors  exceed  200  rupees;  b)  The  debt  is  a  Uquidated 
•sum,  payable  either  immediately  or  at  some  certain  future  time ;  c)  The  act  of  bank- 
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ruptcy  on  which  the  petition  is  grounded  has  occurred  within  three  months  before 
the  presentation  of  the  petition ;  d)  The  debtor  is  domiciled  in  Mauritius,  or,  within 
a  year  before  the  date  of  the  presentation  of  the  petition,  has  ordinarily  resided  or 
had  a  dwelling  house  or  place  of  business  in  Mauritius ;  or  the  debtor  is  a  person 
who,  though  not  himself  personally  within  the  Colony,  carries  on  or  within  a  year 
before  the  date  of  presentation  of  the  petition  has  carried  on  business  by  an  agent 
within  the  Colony  and  possesses  assets  therein.  The  meaning  of  the  word  "debtor" 
is  not  confined  to  a  person  who  is  personally  present  in  the  Colony  when  he  commits 
the  act  which,  by  this  Ordinance  is  made  an  act  of  bankruptcy,  whether  such  person 
is  or  is  not  a  British  subject.  2.  If  the  petitioning  creditor  is  a  secured  creditor, 
he  must,  in  his  petition,  either  state  that  he  is  willing  to  give  up  his  security  for  the 
benefit  of  the  creditors  in  the  event  of  the  debtor  being  adjudged  bankrupt,  or  give 
an  estimate  of  the  value  of  his  security.  In  the  latter  case  he  may  be  admitted  as 
a  petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him,  after  de- 
ducting the  value  so  estimated  in  the  same  manner  as  if  he  were  an  unsecured  creditor. 

Creditor's  petition  to  be  verified  by  affidavit.  9.  A  creditor's  petition  shall  be 
verified  by  affidavit  of  the  creditor,  or  of  some  other  person  having  knowledge  of 
the  facts,  and  shall  be  served  in  the  prescribed  manner. 

Hearing  of  creditor's  petition.  10.  1.  At  the  hearing  of  the  petition,  the  Court 
shall  require  proof  of  the  debt  of  the  petitioning  creditor,  of  the  service  of  the  pe- 
tition, of  the  trading  of  the  debtor,  and  of  the  act  of  bankruptcy,  or,  if  more  than 
one  act  of  bankruptcy  is  alleged  ia  the  petition,  of  some  one  of  the  alleged  acts 
of  bankruptcy,  and  if  satisfied  with  such  proof,  shall  make  a  receiving  order  for  the 
protection  of  the  debtor's  estate.  2.  The  Court  may  adjourn  the  hearing  of  the  pe- 
tition, either  conditionally  or  unconditionally,  for  the  procurement  of  further  evi- 
dence, or  for  any  other  just  cause,  or  may  dismiss  the  petition  with  or  without  costs, 
as  the  Court  thinks  just.  3.  If  there  are  more  respondents  than  one  to  the  petition, 
the  Court  may  dismiss  the  petition  as  to  one  or  more  of  them,  and  may  order  the 
case  to  be  proceeded  with  against  the  other  or  others  of  them.  4.  Where  the  debtor 
appears  on  the  petition,  and  denies  that  he  is  indebted  to  the  petitioner,  or  that 
he  is  indebted  to  such  amount  as  would  justify  the  petitioner  in  presenting  a  bank- 
ruptcy petition  against  him,  the  Court  shall  have  jurisdiction  for  the  trial  of  the 
question  relating  to  such  debt,  subject  to  an  appeal  before  the  Supreme  Court,  as 
herein  provided. 

Where  a  Bombay  Court  adjudges  a  debtor  insolvent,  the  effect  of  such  adjudication 
being  that  all  of  the  debtor's  estate  vests  in  the  Bombay  official  assignee,  property  of  the  deb- 
tor situated  in  Mauritius  also  vests  in  the  foreign  assignee.  A  Mauritius  Court  will  not  there- 
after issue  a  receiving  order  against  the  Mauritius  assets,  but  it  still  retains  power  under  §  19 
to  proceed  to  an  adjudication  of  insolvency.  —  Toorawa  v.  Bassid  AUidina,  (1908)  Dec.  32. 

Creditor's  petition  can  not  be  withdrawn.  11.  A  creditor's  petition  shall  not, 
after  presentation,  be  withdrawn  without  the  leave  of  the  Court. 

Debtor's  petition.  12.  A  debtor's  petition  shall  allege  that  the  debtor  is  unable 
to  pay  his  debts  and  the  presentation  thereof  shall  be  deemed  an  act  of  bankruptcy 
without  the  previous  filing  by  the  debtor  of  any  declaration  of  inabUity  to  pay  his 
debts,  and  the  Court  shall  thereupon  make  a  receiving  order.  A  debtor's  petition 
shall  not  after  presentment  be  withdrawn  without  the  leave  of  the  Court. 

Effect  of  receiving  order.  13.  1.  On  the  making  of  a  receiving  order,  the  Ac- 
countant shall  be  thereby  instituted  receiver  of  the  property  of  the  debtor,  and 
thereafter,  except  as  directed  by  this  Ordinance,  no  creditor  to  whom  the  debtor 
is  iadebted  in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any  remedy 
against  the  property  or  person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence 
any  action  or  other  legal  proceedings  imless  with  leave  of  the  Court  and  on  such 
terms  as  the  Court  shall  impose.  2.  But  this  article  shall  not  affect  the  power  of 
any  secured  creditor  to  reahse  or  otherwise  deal  with  his  security  in  the  same  manner 
as  he  would  have  been  entitled  to  reahse  or  deal  with  it,  if  this  article  had  not  been 
passed. 

Interim  receiver  of  debtor's  property,  and  stay  of  proceedings.  14.  1.  The  Court 
may,  if  it  is  shown  to  be  necessary  for  the  protection  of  the  debtor's  estate,  at  any 
time  after  the  presentation  of  a  bankruptcy  petition,  and  before  a  receiving  order 
is  made,  appoint  the  Accountant  to  be  interim  receiver  of  the  property  of  the  debtor 
or  of  any  part  thereof,  and  direct  him  to  take  immediate  possession  of  the  same  or 
of  any  part  thereof.    2.  The  Court  may,  at  any  time  after  the  presentation  of  a 


BANKRUPTCY.  397 

bankruptcy  petition,  stay  any  action,  execution,  or  other  legal  process,  against 
the  property  or  person  of  the  debtor ;  and  any  Court,  in  which  proceedings  are  pen- 
ding against  a  debtor,  may  on  proof  that  a  bankruptcy  petition  has  been  present- 
ed by  or  against  the  debtor,  either  stay  the  proceedings  or  allow  them  to  continue 
on  such  terms  as  it  may  think  just. 

Power  to  appoint  special  manager.  16.  The  Accountant  may,  on  the  appli- 
cation of  any  creditor,  and  if  satisfied  that  the  nature  of  the  debtor's  business  or 
the  interests  of  the  creditors  generally  require  the  appointment  of  a  special  manager 
of  the  estate  or  business,  appoint  a  manager  thereof  to  act  until  a  trustee  is  appointed. 
Such  person  or  persons  shall  give  such  security  as  may  be  directed  by  the  Court, 
and  shall  receive  such  remuneration  as  shall  be  fixed  by  the  creditors  by  resolution 
at  an  ordinary  meeting,  subject  to  the  approval  of  the  Court. 

Advertisement  of  receiving  order.  16.  Notice  of  every  receiving  order  stating  the 
name,  address,  and  description  of  the  debtor,  the  date  of  the  order  and  the  date 
of  the  petition,  shall  be  gazetted  and  advertised  in  two  local  papers  in  the  manner 
prescribed. 

Proceedings  consequent  on  order. 

Meeting  to  consider  proposal  of  arrangement,  etc.  17.  As  soon  as  may  be  after 
the  making  of  a  receiving  order,  a  general  meeting  of  creditors  shall  be  held  for  the 
purpose  of  considering  whether  a  proposal  for  a  composition  or  scheme  of  arrange- 
ment shall  be  entertained  or  whether  it  is  expedient  that  the  debtor  be  adjudged 
bankrupt.  With  respect  to  the  summoning  of  and  proceedings  at  the  meetings  of 
creditors,  the  rules  in  the  second  Schedule  shall  be  observed. 

Debtor's  statement  of  affairs.  18.  1.  Where  a  receiving  order  is  made  against 
a  debtor,  he  shall  make  out  and  submit  to  the  Accountant  a  statement  of  and  in 
relation  to  his  affairs  in  the  prescribed  form,  verified  by  affidavit,  and  showing  the 
particulars  of  the  debtor's  assets,  debts,  and  habiUties,  the  names,  residences,  and 
occupations  of  his  creditors,  the  securities  held  by  them  respectively,  the  dates  when 
the  securities  were  respectively  given,  and  such  further  or  other  information  as  may 
be  prescribed  or  as  the  Accountant  may  require.  2.  The  statement  shall  be  so  sub- 
mitted the  following  times,  namely:  a)  If  the  order  is  made  on  the  petition  of  the 
debtor,  within  three  days  from  the  date  of  the  order ;  b)  If  the  order  is  made  on  the 
petition  of  a  creditor,  within  seven  days  from  the  date  of  the  order.  But  the  Court 
may,  in  either  case,  for  special  reasons,  extend  the  time.  3.  If  the  debtor  fails  with- 
out reasonable  excuse  to  comply  with  the  requirements  of  this  article,  the  Court 
may,  on  the  appHcation  of  the  Accountant,  or  of  any  creditor,  adjudge  him  bank- 
rupt. 4.  Any  person  stating  himself  in  writing  to  be  a  creditor  of  the  bankrupt 
may,  personally  or  by  agent,  inspect  this  statement  at  aU  reasonable  times,  and 
take  any  copy  thereof  or  extract  therefrom,  but  any  person  untruthfully  so  stating 
himself  to  be  a  creditor  shall  be  guilty  of  a  contempt  of  Court,  and  shall  be  punish- 
able accordingly  on  the  appUcation  of  the  trustee,  Accoimtant,  or  the  debtor. 

Public  eocamination  of  debtor. 
Public  examination  of  debtor.  19.  1.  Where  the  Court  makes  a  receiving  order 
it  shall  hold  a  public  sitting,  on  a  day  to  be  appointed  by  the  Court,  for  the  exami- 
nation of  the  debtor,  and  the  debtor  shall  attend  thereat,  and  shall  be  examined 
as  to  his  conduct,  deahngs,  and  property.  2.  The  examination  shall  be  held  as  soon 
as  conveniently  may  be  after  the  expiration  of  the  time  for  the  submission  of  the 
debtor's  statement  of  affairs.  3.  The  Court  may  adjourn  the  examination  from  time 
to  time.  4.  Any  creditor  who  has  tendered  a  proof,  or  his  representative  authorized 
in  writing,  may  question  the  debtor  concerning  his  affairs  and  the  causes  of  his 
failure.  5.  The  Accountant  shall  take  part  in  the  examination  of  the  debtor;  and 
for  the  purpose  thereof,  if  specially  authorized  by  the  Court,  may  employ  a  soli- 
citor with  or  without  counsel.  6.  If  a  trustee  is  appointed  before  the  conclusion 
of  the  examination  he  may  take  part  therein.  7.  The  Court  may  put  such  ques- 
tions to  the  debtor  as  it  may  think  expedient.  8.  The  debtor  shall  be  examined 
upon  oath,  and  it  shall  be  his  duty  to  answer  aU  such  questions  as  the  Court  may 
put  or  allow  to  be  put  to  him.  Such  notes  of  the  examination  as  the  Court  thinks 
proper  shall  be  taken  down  in  writing,  and  shall  be  read  over  to  and  signed  by  the 
debtor,  and  may  thereafter  be  used  in  evidence  against  him ;  they  shall  also  be  open 
to  the  inspection  of  any  creditor  at  all  reasonable  times.  9.  When  the  Court  is  of 
opinion  that  the  affairs  of  the  debtor  have  been  sufficiently  investigated,  it  shall. 
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by  order,  declare  that  his  examinatiou  is  concluded;  but  such  order  shall  not  be 
made  until  after  the  day  appointed  for  the  first  meeting  of  creditors. 
See  note  to  §  10  supra. 

Composition  or  scheme  of  arrangement. 

Power  for  creditors  to  accept  and  Court  to  approve  composition  or  arrangement. 

20.  1.  The  creditors  may  at  the  first  meeting  or  any  adjournment  thereof,  by  special 
resolution,  resolve  to  entertain  a  proposal  for  a  composition  in  satisfaction  of  the 
debts  due  to  them  from  the  debtor,  or  a  proposal  for  a  scheme  of  arrangement  of 
the  debtor's  affairs.  2.  The  composition  or  scheme  shall  not  be  binding  on  the  cre- 
ditors, unless  it  is  confirmed  by  a  resolution  passed  (by  a  majority  in  number  re- 
presenting three-fovuiihs  in  value  of  all  the  creditors  who  have  proved)  at  a  sub- 
sequent meeting  of  the  creditors,  and  is  approved  by  the  Court.  3.  Any  creditor 
who  has  proved  his  debt,  may  assent  to  or  dissent  from  such  composition  or  scheme 
by  a  letter  addressed  to  the  Accountant  in  the  prescribed  form,  and  attested  by  a 
witness,  so  as  to  be  received  by  such  Accountant  not  later  than  the  day  preceding 
such  subsequent  meeting,  and  such  creditor  shall  be  taken  as  being  present  and 
voting  at  such  meeting.  4.  The  subsequent  meeting  shall  be  summoned  by  the 
Accountant  by  not  less  than  seven  days'  notice,  and  shall  not  be  held  until  after 
the  public  examination  of  the  debtor  is  concluded.  The  notice  shall  state  gene- 
rally the  terms  of  the  proposal.  5.  The  debtor  or  the  Accountant  may  after  the 
composition  or  scheme  is  accepted  by  the  creditors,  apply  to  the  Court  to  approve 
it,  and  notice  of  the  time  appointed  for  hearing  the  apphcation  shall  be  given  to 
each  creditor  who  has  proved.  6.  The  Court  shall,  before  approving  a  composition 
or  schen\e,  hear  a  report  of  the  Accountant  as  to  the  terms  of  the  composition  or 
scheme  and  as  to  the  conduct  of  the  debtor,  and  any  objections  which  may  be  made 
by  or  on  behalf  of  any  creditor.  7.  If  the  Court  is  oi  opinion  that  the  terms  of  the 
composition  or  scheme  are  not  reasonable  or  are  not  calculated  to  benefit  the  general 
body  of  creditors,  or  in  any  case  in  which  the  Court  is  required  under  this  Ordinance 
where  the  debtor  is  adjudged  bankrupt  to  refuse  his  discharge,  the  Court  shall, 
or  if  any  such  facts  are  proved  as  would  under  this  Ordinance  justify  the  Court  in 
refusing,  qualifying,  or  suspending  the  debtor's  discharge,  the  Court  may,  in  its 
discretion,  refuse  to  appove  the  composition  or  scheme.  8.  If  the  Court  approves 
the  composition  or  scheme,  the  approval  may  be  testified  by  the  seal  of  the  Court 
being  attached  to  the  instrument  containing  the  terms  of  the  composition  or  scheme, 
or  by  the  terms  being  embodied  in  an  order  of  the  Court.  9.  A  composition  or  scheme 
accepted  and  approved  in  pursance  of  this  article  shall  be  bindmg  on  all  the  cre- 
ditors so  far  as  relates  to  any  debts  due  to  them  from  the  debtor  and  provable  in 
bankruptcy.  10.  A  certificate  of  the  Accountant  that  a  composition  or  scheme  has 
been  duly  accepted  and  approved  shall,  in  the  absence  of  fraud,  be  conclusive  as 
to  its  validity.  11.  The  provisions  of  a  composition  or  scheme  under  this  article 
may  be  enforced  by  the  Court  on  apphcation  by  any  person  interested,  and  any 
disobedience  of  an  order  of  the  Court  made  on  the  application  shall  be  deemed  a 
contempt  of  Court.  12.  If  default  is  made  in  payment  of  any  instalment  due  in 
pursuance  of  the  composition  or  scheme,  or  if  it  appears  to  the  Court  on  satisfac- 
tory evidence  that  the  composition  or  scheme  can  not  in  consequence  of  legal  diffi- 
culties, or  for  any  sufficient  cause,  proceed  without  injustice  or  undue  delay,  to  the 
creditors  or  to  the  debtor,  or  that  the  approval  of  the  Court  was  obtained  by  fraud, 
the  Court  may,  if  it  thinks  fit,  on  apphcation  by  any  creditor,  adjudge  the  debtor 
bankrupt,  and  annul  the  composition  or  scheme,  but  without  prejudice  to  the 
vaHdity  of  any  sale,  disposition,  or  payment  duly  made,  or  think  duly  done  under 
or  in  pursuance  of  the  composition  or  scheme.  Where  the  debtor  is  adjudged 
bankrupt  under  this  clause  any  debt  provable  in  other  respects,  which  has  been 
contracted  before  the  date  of  the  adjudication,  shall  be  provable  in  the  bankruptcy. 
1.3.  If,  under  or  in  pursuance  of  a  composition  or  scheme,  a  trustee  is  appointed  to 
administer  the  debtor's  property  or  manage  his  business.  Part  V  of  this  Ordinance 
shall  apply  to  the  trustee  as  if  he  were  a  trustee  in  a  bankruptcy,  and  as  if  the 
terms  "bankruptcy,"  "bankrupt,"  and  "order  of  adjudication"  included  respectively 
a  composition  or  scheme  of  arrangement,  a  compounding  or  arranging  debtor,  and 
order  approving  the  composition  or  scheme.  14.  Part  III  of  this  Ordinance  shall, 
so  far  as  the  nature  of  the  case  and  the  terms  of  the  composition  or  scheme  admit, 
apply  thereto,  the  same  interpretation  being  given  to  the  words  "trustee,"  "bank- 
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ruptcy,"  "bankrupt,"  and  "order  of  adjudication,"  as  in  the  last  preceding  clause. 
15.  No  composition  or  scheme  shall  be  approved  by  the  Court  which  does  not 
provide  for  the  payment  in  priority  to  other  debts,  of  all  debts  directed  to  be  so 
paid  in  the  distribution  of  the  property  of  a  bankrupt.  16.  The  acceptance  by  a 
creditor  of  a  composition  or  scheme  shall  not  release  any  person  who  under  this 
Ordinance  would  not  be  released  by  an  order  of  discharge  if  the  debtor  had  been 
adjudged  bankrupt. 

Effect  of  composition  or  scheme.  21.  Notwithstanding  the  acceptance  and 
approval  of  a  composition  or  scheme,  such  composition  or  scheme  shall  not  be  bind- 
ing on  any  creditor  as  far  as  regards  a  debt  or  liability  from  which  under  the  pro- 
visions of  this  Ordinance,  the  debtor  would  not  be  discharged  by  an  order  of  dis- 
charge in  bankruptcy,  unless  the  creditor  assents  to  the  composition  or  scheme. 

Adjudication  of  bankruptcy. 
Adjudication  of  bankruptcy  where  composition  not  accepted  or  approved.    22. 

1.  Where  a  receiving  order  is  made  against  a  debtor,  then,  if  the  creditors  at  the 
first  meeting  or  any  adjournment  thereof  by  ordinary  resolution  resolve  that  the 
debtor  be  adjudged  bankrupt,  or  pass  no  resolution,  or  if  the  creditors  do  not  meet, 
or  if  a  composition  or  scheme  is  not  accepted  or  approved  in  pursuance  of  this 
Ordinance  within  fourteen  days  after  the  conclusion  of  the  examination  of  the 
debtor,  or  such  further  time  as  the  Court  may  allow,  the  Court  shall  adjudge  the 
debtor  bankrupt;  and  thereupon  the  property  of  the  bankrupt  shall  become  divi- 
sible among  his  creditors  and  shall  vest  in  a  trustee.  2.  Notice  of  every  order  ad- 
judging a  debtor  bankrupt,  stating  the  name,  address,  and  description  of  the  bank- 
rupt, the  date  of  the  adjudication,  shaU  be  gazetted  and  advertised  in  two  local 
papers  in  the  prescribed  manner,  and  the  date  of  the  order  shall  for  the  purposes 
of  this  Ordinance  be  the  date  of  the  adjudication. 

Appointment  of  trustee.  23.  1.  WTaere  a  debtor  is  adjudged  bankrupt  or  the 
creditors  have  resolved  that  he  be  adjudged,  the  creditors  may,  by  ordinary  reso- 
lution, appoint  some  fit  person,  whether  a  creditor  or  not,  to  fUl  the  office  of  trustee 
of  the  property  of  the  bankrupt;  or  they  may  resolve  to  leave  his  appointment 
to  the  committee  of  inspection  hereinafter  mentioned.  2.  The  person  so  appointed 
shall  give  security  in  such  amount  as  shall  be  fixed  by  the  Coiui;,  and  the  Court 
if  satisfied  with  the  security  shall  certify  that  his  appointment  has  been  dxily  made, 
unless  the  debtor  or  a  creditor  object  to  the  appointment,  and  the  Court  shaU  be 
satisfied  that  such  appointment  has  not  been  made  in  good  faith  by  a  majority  in 
value  of  the  creditors  voting,  or  that  the  person  appointed  is  not  fit  to  act  as  trustee, 
or  that  his  connexion  with  or  relation  to  the  bankrupt  or  his  estate  or  any  parti- 
cular creditor  makes  it  difficult  for  him  to  act  with  impartiality  in  the  interests 
of  the  creditors  generally.  3.  The  appointment  of  a  trustee  shaU  take  effect  as  from 
the  date  of  the  certificate.  4.  If  a  trustee  is  not  appointed  by  the  creditors  within 
four  weeks  from  the  date  of  the  adjudication,  or,  in  the  event  of  negotiations  for 
a  composition  or  scheme  being  pending  at  the  expiration  of  those  four  weeks,  then 
within  seven  days  from  the  close  of  those  negotiations  by  the  refusal  of  the  creditors 
to  accept,  or  of  the  Coiul;  to  approve  the  composition  or  scheme,  the  Accountant 
shaU  report  the  matter  to  the  Court  and  thereupon  the  Court  may  appoint  some  fit 
person,  to  be  trustee  of  the  bankrupt's  property  or  may  order  the  Accountant  to 
act  as  trustee.  Provided  that  the  creditors  or  the  committee  of  inspection  (if  so 
authorised  by  resolution  of  the  creditors)  may,  at  any  subsequent  time,  if  they 
think  fit,  appoint  a  trustee,  and  on  the  appointment  being  made  and  certified,  the 
person  appointed  shall  become  trustee  in  the  place  of  the  person  appointed  by  the 
Court.  5.  Wben  a  debtor  is  adjudged  bankrupt  after  the  first  meeting  of  creditors 
has  been  held,  and  a  trustee  has  not  been  appointed  prior  to  the  adjudication,  the 
Accountant  shall  forthwith  summon  a  meeting  of  creditors  for  the  purpose  of  ap- 
pointing a  trustee. 

On  the  objection  of  creditors  the  Coiirt  declined  the  certify  the  appointment  as  trustee 
of  a  person  who  had  been  in  the  employ  of  the  bankrupt  as  accountant.  —  In  re  De  Ravel, 
(1907)  Dec.  75. 

Committee  of  inspection.  24.  1.  The  creditors  qualified  to  vote,  may  at  their 
first  or  any  subsequent  meeting,  by  resolution,  appoint  from  among  the  creditors 
qualified  to  vote,  or  the  holders  of  general  proxies  or  general  powers  of  attorney 
from  such  creditors,  a  committee  of  inspection  for  the  purpose  of  superintending 
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the  administration  of  the  bankrupt's  property  by  the  trustee.  The  committee  of 
inspection  shall  consist  of  not  more  than  five  nor  less  than  three  persons.  2.  The 
committee  of  inspection  shall  meet  at  such  times,  as  they  shall  from  time  to  time 
appoint,  and  failing  such  appointment  at  least  once  a  month;  and  the  trustee  or 
any  member  of  the  committee  may  also  call  a  meeting  of  the  committee  as  and 
when  he  thinks  necessary.  3.  The  committee  may  act  by  a  majority  of  their  members 
present  at  a  meeting,  but  shall  not  act  unless  a  majority  of  the  committee  are  present 
at  the  meeting.  4.  Any  member  of  the  committee  may  resign  his  office  by  notice 
in  writing  signed  by  him,  and  deUvered  to  the  trustee.  5.  If  a  member  of  the  com- 
mittee becomes  bankrupt,  or  compounds  or  arranges  with  his  creditors,  or  is  absent 
from  five  consecutive  meetings  of  the  committee,  his  office  shall  thereupon  become 
vacant.  6.  Any  member  of  the  committee  may  be  removed  by  an  ordinary  reso- 
lution at  any  meeting  of  creditors  of  which  seven  days'  notice  has  been  given,  stating 
the  object  of  the  meeting.  7.  On  a  vacancy  occurring  in  the  office  of  a  member  of 
the  committee,  the  trustee  shall  forthwith  summon  a  meeting  of  creditors  for  the 
purpose  of  filling  the  vacancy,  and  the  meeting  may,  by  resolution,  appoint  another 
creditor  or  other  person  eUgible  as  above  to  fill  the  vacancy.  8.  The  continuing 
members  of  the  committee,  provided  there  be  not  less  than  two  such  continuing 
members,  may  act  notwithstanding  any  vacancy  in  their  body ;  and  where  the  number 
of  members  of  the  committee  of  inspection  is  for  the  time  being  less  than  five,  the 
creditors  may  increase  that  number  so  that  it  do  not  exceed  five.  9.  If  there  be  no 
committee  of  inspection,  any  act  or  thing  or  any  direction  or  permission  by  this 
Ordinance  authorised  or  required  to  be  done  or  given  by  the  committee  may  be  done 
or  given  by  the  Court  on  the  apphcation  of  the  trustee. 

Composition  after  adjudication. 
Power  to  accept  composition  or  scheme  after  bankruptcy  adjudication.    25. 

1.  Where  a  debtor  is  adjudged  bankrupt  the  creditors  may,  if  they  think  fit,  at  any 
time  after  the  adjudication,  by  special  resolution,  resolve  to  entertain  a  proposal 
for  a  composition  in  satisfaction  of  the  debts  due  to  them  under  the  bankruptcy, 
or  for  a  scheme  of  arrangement  of  the  bankrupt's  affairs ;  and  thereupon  the  same 
proceedings  shall  be  taken  and  the  same  consequences  shall  ensue  as  in  the  case 
of  a  comppsition  or  scheme  accepted  before  adjudication.  2.  If  the  Court  approves 
the  composition  or  scheme  it  may  make  an  order  annulling  the  bankruptcy  and 
vesting  the  property  of  the  bankrupt  in  him  or  in  such  other  person  as  the  Court 
may  appoint,  on  such  terms,  and  subject  to  such  conditions  if  any,  as  the  Court 
may  declare.  3.  If  default  is  made  in  payment  of  any  instalment  due  in  pursuance 
of  the  composition  or  scheme,  or  if  it  appears  to  the  Court  that  the  composition 
or  scheme  can  not  proceed  without  injustice  or  undue  delay,  or  that  the  approval 
of  the  Court  was  obtained  by  fraud,  the  Court  may,  if  it  thinks  fit,  on  apphcation 
by  any  person  interested,  adjudge  the  debtor  bankrupt,  and  annul  the  composition 
or  scheme,  but  without  prejudice  to  the  vahdity  of  any  sale,  disposition,  or  payment 
duly  made,  or  thing  duly  done,  under  or  in  pursuance  of  the  composition  or  scheme. 
Where  a  debtor  is  adjudged  bankrupt  under  this  provision,  all  debts,  provable 
in  other  respects,  which  have  been  contracted  before  the  date  of  such  adjudication 
shall  be  provable  in  the  bankruptcy. 

Control  over  person  and  property  of  debtor. 
Duties  of  debtor  as  to  discovery  and  realisation  of  property.  26.  1.  Every  debtor 
against  whom  a  receiving  order  is  made  shall,  unless  prevented  by  sickness  or  other 
sufficient  cause,  attend  the  first  meeting  of  his  creditors,  and  shall  submit  to  such 
examination  and  give  such  information  as  the  meeting  may  require.  2.  He  shall 
give  such  inventory  of  his  property,  such  Hst  of  his  creditors  and  debtors,  and  of 
the  debts  due  to  and  from  them  respectively,  submit  to  such  examination  in  respect  of 
his  property  or  his  creditors,  attend  such  other  meetings  of  his  creditors,  wait  at 
such  times  on  the  Accountant,  special  manager,  or  trustee,  execute  such  powers 
of  attorney,  conveyances,  deeds,  and  instruments,  and  generally  do  aU  such  acts 
and  things  in  relation  to  his  property  and  the  distribution  of  the  proceeds  amongst 
his  creditors  as  may  be  reasonably  required  by  the  Accountant,  special  manager, 
or  trustee,  or  may  be  prescribed  by  general  rules,  or  be  directed  by  the  Court  by 
any  special  order  or  orders  made  in  reference  to  any  particular  case,  or  made  on  the 
occasion  of  any  special  apphcation  by  the  Accountant,  special  manager,  trustee, 
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or  any  creditor  or  person  interested.  3.  He  shall,  if  adjudged  bankrupt,  aid  to  the 
utmost  of  his  power,  in  the  reaUsation  of  his  property  and  the  distribution  of  the 
proceeds  among  his  creditors.  4.  If  a  debtor  wilfully  fails  to  perform  the  duties 
imposed  on  him  by  this  article,  or  to  deUver  up  possession  of  any  part  of  his  pro- 
perty, which  is  divisible  amongst  his  creditors  under  this  Ordinance,  and  which  is 
for  the  time  being  in  his  possession  or  under  his  control,  to  the  Accountant  or  to 
the  trustee,  or  to  any  person  authorised  by  the  Court  to  take  possession  of  it,  he 
shall,  in  addition  to  any  other  punishment  to  which  he  may  be  subject,  be  guilty 
of  a  contempt  of  Court,  and  may  be  punished  accordingly. 

Arrest  of  debtor  under  certain  circumstances.  27  .  1.  The  Court  may,  by  warrant 
addressed  to  any  constable  or  prescribed  officer  of  the  Court,  cause  a  debtor  to  be 
arrested,  and  any  books,  papers,  money,  and  goods  in  his  possession  to  be  seized, 
and  him  and  them  to  be  safely  kept  in  such  places  and  until  such  time  as  the  Court 
may  order  under  the  following  circumstances :  a)  If,  after  a  bankruptcy  notice  has 
been  issued  under  this  Ordinance  or  after  presentation  of  a  banki-uptcy  petition 
by  or  against  him,  it  appears  to  the  Court  that  there  is  probable  reason  for  beheving 
that  he  has  been  guilty  of  any  offence  punishable  under  this  Ordinance,  or  that  he 
is  about  to  abscond  Tiith  a  view  of  avoiding  payment  of  the  debt,  in  respect  of  which 
the  bankruptcy  notice  was  issued,  or  of  avoiding  service  of  a  bankruptcy  petition 
or  of  avoiding  appearance  to  any  such  petition,  or  of  avoiding  examination  in  respect 
of  his  affairs,  or  of  otherwise  avoiding,  delaying,  or  embarassing  proceedings  in  bank- 
ruptcy against  him ;  b)  If,  after  presentation  of  a  bankruptcy  petition  by  or  against 
him,  it  appears  to  the  Court  that  there  is  probable  cause  for  beheving  that  he  is 
about  to  remove  his  goods  with  a  view  of  preventing  or  delaying  possession  being 
taken  of  them  by  the  Accountant  or  trustee,  or  that  there  is  probable  ground  for 
beheving  that  he  has  concealed  or  is  about  to  conceal  or  destroy  any  of  his  goods, 
or  any  books,  documents,  or  writings,  which  might  be  of  use  to  his  creditors  in  the 
course  of  his  bankruptcy;  c)  If,  after  service  of  a  bankruptcy  petition  on  him,  or 
after  a  receiving  order  is  made  against  him,  he  removes  any  goods  in  his  possession 
above  the  value  of  rs.  50,  without  the  leave  of  the  Accountant  or  trustee ;  d)  If, 
without  good  cause  shown,  he  fails  to  attend  any  examination  ordered  by  the  Court. 
Provided  that  no  arrest  upon  a  bankruptcy  notice  shall  be  vahd  and  protected, 
unless  the  debtor  before  or  at  the  time  of  his  arrest  shall  be  served  with  such  bank- 
ruptcy notice.  2.  The  Court  may,  at  any  time  after  the  arrest  of  the  debtor,  order 
his  release  on  his  furnishing  security  to  the  satisfaction  of  the  Court  not  to  quit 
the  Colony  without  the  leave  of  the  Court.  3.  No  payment  or  composition  made 
or  security  given  after  arrest  made  under  this  section  shall  be  exempt  from  the 
provisions  of  this  Ordiaance  relating  to  fraudulent  preferences. 

Re-direction  of  debtor's  letters,  etc.  28.  Where  a  receiving  order  is  made  against 
a  debtor,  the  Court,  on  the  application  of  the  Accountant  or  trustee,  may  from  time 
to  time  order  that  for  such  time,  not  exceeding  three  months,  as  the  Court  thinks 
fit,  post  letters,  post-cards  and  post-office  money  orders  addressed  to  the  debtor 
at  any  place,  or  places  mentioned  in  the  order  for  re-direction  shall  be  re-directed, 
sent  or  deHvered  by  the  Colonial  Postmaster  or  the  officers  acting  under  him,  to 
the  Accountant  or  the  trustee,  or  otherwise  as  the  Court  directs,  and  the  same  shall 
be  done  accordingly.  The  signature  of  the  Accountant  or  the  trustee  on  any  money 
order  payable  to  such  debtor  shall  be  a  sufficient  acquittance  thereof. 

Discovery  of  debtor's  property,  29.  1.  The  Court  may,  on  the  appUcation  of 
the  Accountant  or  trustee,  at  any  time  after  a  receiving  order  has  been  made  against 
a  debtor,  summon  before  it  the  debtor,  or  his  wife,  or  any  person  known  or  suspected 
to  have  in  his  possession  any  part  of  the  estate  or  any  effects  belonging  to  the  debtor, 
or  supposed  to  be  indebted  to  the  debtor,  or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  respecting -the  debtor,  his  deaUngs  or  property,  and 
the  Court  may  require  any  such  person  to  produce  any  documents  in  his  custody 
or  power  relating  to  the  debtor,  his  deaUngs  or  property.  2.  If  any  person  so  sum- 
moned after  having  been  tendered  a  reasonable  sum,  refuses  to  come  before  the 
Court  at  the  time  appointed,  or  refuses  to  produce  any  such  document,  having  no 
lawful  impediment  made  known  to  the  Court  at  the  time  of  its  sitting  and  allowed 
by  it,  the  Court  may,  by  warrant,  cause  him  to  be  apprehended  and  brought  up 
for  examination.  3.  The  Court  may  examine  on  oath,  either  by  word  of  mouth  or 
by  written  interrogatories,  any  person  so  brought  before  it  concerning  the  debtor, 
his  dealings  or  property.  4.  If  any  person  on  examination  before  the  Court  admits 
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that  he  is  indebted  to  the  debtor,  the  Court  may,  on  the  application  of  the  Accountant 
or  trustee,  order  him  to  pay  to  the  Accountant  or  trustee,  at  such  time  and  in  such 
manner  as  the  Court  deems  expedient,  the  amount  admitted,  or  any  part,  thereof, 
either  in  full  discharge  of  the  whole  amount  in  question  or  not,  as  the  Court  thinks 
fit,  with  or  without  costs  of  the  examination.  5.  If  any  person  on  examination  before 
the  Court  admits  that  he  has  in  his  possession  any  property  belonging  to  the  debtor, 
the  Court  may,  on  the  appUcation  of  the  Accountant  or  trustee,  order  him  to  deliver 
to  the  Accountant  or  trustee  such  property,  or  any  part  thereof,  at  such  time,  and 
in  such  manner,  and  on  such  terms  as  to  the  Court  may  seem  just. 

Discharge  of  bankrupt. 

Application  for  order  of  discharge.  30.  1.  A  bankrupt  may,  at  any  time  after 
being  adjudged  bankrupt,  applj^  to  the  Court  for  an  order  of  discharge.  Such  appli- 
cation shall  be  heard  in  open  Court  on  such  day  as  shall  be  appointed  by  the  Court. 
2.  Notice  of  such  apphcation  and  of  the  day  appointed  for  hearing  the  same,  shall 
be  given  and  pubhshed  in  the  prescribed  manner,  and  the  trustee  or  any  creditor 
who  has  proved,  may  appear  and  object  to  such  apphcation.  3.  At  the  hearing  of 
the  apphcation  the  Court  shall  take  into  consideration  a  report  of  the  Accountant, 
as  to  the  bankrupt's  conduct  and  affairs,  which  report  shall  be  prima  facie  evidence 
of  the  statements  therein  contained. 

Court  may  grant,  refuse,  or  suspend  the  discharge.  31.  The  Court  may  either 
grant  or  refuse  an  absolute  order  of  discharge  or  suspend  the  operation  of  the  order 
for  a  specified  time,  or  grant  an  order  of  discharge  subject  to  such  conditions  as  may 
be  fixed  by  the  Court  in  respect  of  any  earnings,  salary,  or  income  which  may  after- 
wards accrue  to,  or  be  paid  to  the  bankrupt,  or  in  respect  of  his  after-acquired  pro- 
perty. Provided  that  the  Court  shall  refuse  the  discharge  in  all  cases  where  the 
bankrupt  has  been  convicted  for  any  offence  punishable  under  this  Ordinance  or 
where,  in  the  opinion  of  the  Court,  he  has  been  guilty  of  any  such  offence.  And 
provided  that  the  Court  shall,  on  proof  of  any  of  the  facts  hereinafter  mentioned, 
either  refuse  the  order  of  discharge  or  suspend  the  operation  thereof  for  a  specified 
time,  or  grant  the  order,  subject  to  such  conditions  as  aforesaid. 

In  what  cases  can  the  discharge  be  refused  or  suspended.  32.  The  facts  refer- 
red to  in  the  last  proviso  of  the  foregoing  article,  are  the  following,  namely :  ] .  That 
the  bankrupt  has  continued  to  trade  after  knowing  himself  to  be  insolvent;  2.  That 
the  bankrupt  has  contracted  any  debt  provable  in  the  bankruptcy,  without  having 
at  the  time  of  contracting  it,  any  reasonable  or  probable  ground  of  expectation 
(proof  whereof  shall  lie  on  him)  of  being  able  to  pay  it;  3.  That  the  bankrupt  has 
begun  business  with  a  fictitious  capital  or  has  brought  on  his  bankruptcy  by  rash 
and  hazardous  speculations  or  unjustifiable  extravagance  m  hving ;  4.  That  the 
bankrupt  has  put  any  of  his  creditors  to  unnecessary  expense  by  a  frivolous  or 
vexatious  defence  to  any  action  properly  brought  against  him;  5.  That  the  bank- 
rupt has  within  three  months  preceding  the  date  of  the  presentation  of  the  bank- 
ruptcy petition,  when  unable  to  pay  his  debts  as  they  became  due,  given  an  undue 
preference  to  any  of  his  creditors;  6.  That  the  bankrupt  has  been  guilty  of  any 
fraud  or  fraudulent  breach  of  trust. 

Duties  of  discharged  bankrupt.  33.  A  discharged  bankrupt  shall,  notwith- 
standing his  discharge,  give  such  assistance  as  the  Accountant  or  the  trustee  may 
require  in  the  realization  and  distribution  of  his  property,  and  if  he  fails  to  do  so, 
he  shall  be  guilty  of  a  contempt  of  Court,  and  the  Court  may  also,  if  it  thinks  fit, 
revoke  his  discharge,  but  without  prejudice  to  the  vaUdity  of  any  sale,  disposition, 
or  payment  duly  made  or  thing  duly  done  subsequently  to  the  discharge,  but  before 
its  revocation. 

Effect  of  order  of  discharge.  34.  1.  An  order  of  discharge  shall  not  release  the 
bankrupt  from  any  debt  on  a  recognizance  nor  from  any  fine  or  debt  with  which 
the  barikrupt  may  be  chargeable  at  the  suit  of  the  Crown  (or  of  any  person)  for  any 
offence  against  any  Ordinance,  or  on  a  bail  bond  entered  into  for  the  appearance 
of  any  person  prosecuted  for  any  offence ;  and  he  shall  not  be  discharged  from  such 
excepted  debts,  imless  the  Governor  certify  in  writing  his  consent  to  his  being  dis- 
charged therefrom.  2.  An  order  of  discharge  shall  not  release  the  bankrupt  from 
any  debt  or  habiUty  incurred  by  means  of  any  fraud  or  fraudulent  breach  of  trust 
to  which  he  was  a  party,  nor  from  any  debt  or  Uabihty  whereof  he  has  obtained 
forbearance  by  any  fraud  to  which  he  was  a  party.   3.  An  order  of  discharge  shall 
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not  release  any  person  -who  at  the  date  of  the  receiving  order  was  a  partner  or  co- 
trustee with  the  bankrupt  or  was  Jointly  bound  or  had  made  any  Joint  contract 
with  him,  or  any  person  who  was  surety  or  in  the  nature  of  a  surety  for  him.  4.  An 
order  of  discharge  shall  release  the  bankrupt  from  all  other  debts  provable  ia  bank- 
ruptcy. 5.  An  order  of  discharge  shall  be  conclusive  evidence  of  the  bankruptcy 
and  of  the  vahdity  of  the  proceedings  therein,  and  in  any  proceedings  that  may 
be  instituted  against  a  bankrupt  who  has  obtained  an  order  of  discharge  in  respect 
of  any  debt  from  which  he  is  released  by  the  order,  the  bankrupt  may  plead  that  the 
cause  of  action  occurred  before  his  discharge,  and  may  give  the  special  matter  in 
evidence. 

Part  II.    Disqualifications  of  Bankrupt. 

Disqualifications  of  undischarged  bankrupt.  35.  Where  a  debtor  is  adjudged 
bankrupt,  he  shall,  subject  to  the  provisions  of  this  Ordinance,  be  disquahfied 
for  being  elected  to  or  holding  or  exercising  the  office  of  Mayor  or  Municipal  Coun- 
cillor. Such  disqualifications  shall  be  removed  and  shall  cease  when  the  adjudi- 
cation ia  bankruptcy  is  annulled,  or  when  the  debtor  obtains  his  discharge  with 
a  certificate  from  the  Court  to  the  effect  that  his  bankruptcy  was  caused  by  mis- 
fortune without  any  misconduct  on  his  part.  The  Court  may  grant  or  withhold  such 
certificate  as  it  thinks  fit,  but  ajij  refusal  of  such  certificate  shall  be  subject  to  appeal. 

Office  vacated  by  bankruptcy  of  holder  thereof.  36.  If  the  debtor  is  adjudged 
bankrupt  whilst  being  an  elected  member  of  the  Council  of  Government  or  whilst 
holding,  the  office  of  Mayor  or  Municipal  Councillor,  his  seat  or  office  shall  there- 
upon become  vacant. 

Part  III.    Administration  of  Property. 

Provable  debts. 

Description  of  debts.  37.  1.  Demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of  trust  shall 
not  be  provable  in  bankruptcy.  2.  A  person  having  notice  of  any  act  of  bankruptcy 
available  against  the  debtor  shall  not  prove  under  the  order  for  any  debt  or  liability 
contracted  by  the  debtor  subsequently  to  the  date  of  his  so  having  notice.  3.  Save 
as  aforesaid,  all  debts  and  liabilities,  present  or  future,  certain  or  contingent,  to 
which  the  debtor  is  subject  at  the  date  of  the  receiving  order,  or  to  which  he  may 
become  subject  before  his  discharge  by  reason  of  any  obligation  incurred  before 
the  date  of  the  receiving  order,  shall  be  deemed  to  be  debts  provable  in  bankruptcy. 
4.  An  estimate  shall  be  made  by  the  Accountant  of  the  value  of  any  debt  or  UabiHty 
provable  as  aforesaid,  which  by  reason  of  its  being  subject  to  any  contingency  or 
for  any  other  reason  does  not  bear  a  certain  value.  5.  Any  person  aggrieved  by  any 
estimate  made  by  the  Accountant  as  aforesaid  may  appeal  to  the  Court.  6.  If,  in 
the  opinion  of  the  Court,  the  value  of  the  debt  or  habihty  is  incapable  of  being  fairly 
estimated,  the  Court  may  make  an  order  to  that  effect,  and  thereupon  the  debt  or 
liability  shall,  for  the  purposes  of  this  Ordinance,  be  deemed  to  be  a  debt  not  pro- 
vable in  bankruptcy.  7.  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or 
HabUity  is  capable  of  being  fairly  estimated,  the  Court  may  direct  the  value  to  be 
assessed  before  the  Court  itself,  and  may  give  all  necessary  directions  for  this  pur- 
pose, and  the  amoiuit  of  the  value  when  assessed  shall  be  deemed  to  be  a  debt  pro- 
vable in  bankruptcy.  8.  "LiabOity"  shall  for  the  purposes  of  tliis  Ordinance  include 
any  compensation  for  work  or  labour  done,  any  obhgation  or  possibility  of  an  obli- 
gation to  pay  money  or  money's  worth  on  the  breach  of  any  express  or  implied 
covenant,  contract,  agreement,  or  undertaking,  whether  the  breach  does  or  does 
not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of  occurring  before  the  discharge 
of  the  debtor,  and  generally  it  shall  include  any  express  or  imphed  engagement, 
agreement,  or  undertaking  to  pay,  or  capable  of  resulting  in  the  payment  of  money, 
or  money's  worth,  whether  the  payment  is,  as  respects  amount,  fixed  or  unhqui- 
dated;  as  respects  time,  present  or  future,  certain  or  dependent  on  any  one  contin- 
gency, or  on  two  or  more  contingencies;  as  to  mode  of  valuation,  capable  of  being 
ascertained  by  fixed  rules,  or  as  matter  of  opinion. 

Mutual  credit  and  set  off.  38.  Where  there  have  been  mutual  credits,  mutual 
debts,  or  other  mutual  dealings  between  a  debtor  against  whom  a  receiving  order 
shall  be  made  under  this  Ordinance,  and  any  other  person  proving  or  claiming  to 
prove  a  debt  under  such  receiving  order,  an  account  shall  be  taken  of  what  is  due 
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from  the  one  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum 
due  from  the  one  party  shall  be  set  off  against  any  sum  due  from  the  other  party, 
and  the  balance  of  the  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively;  but  a  person  shall  not  be  entitled  under  this  section  to  claim  the 
benefit  of  any  set  off  against  the  property  of  a  debtor  in  any  case  where  he  had  at 
the  time  of  giving  credit  to  the  debtor,  notice  of  an  act  of  bankruptcy  committed 
by  the  debtor  and  available  against  him. 

Preferential  debts. 

Payment  of  debts.  39.  The  debts  of  the  bankrupt  shall  be  paid  according  to 
the  laws  in  force  in  the  Colony  with  regard  to  privileges  and  priority  of  claims, 
except  as  in  this  Ordinance  otherwise  expressly  enacted. 

Unpaid  vendor's  privilege  and  right  of  resumption.  40.  The  privilege  and  right 
of  resumption  (revendication)  enacted  inparagraph  4  of  article  2102  of  the  Civil 
Code,  and  the  right  of  resolution  of  the  unpaid  vendor  of  moveables,  shall  not  be 
allowed  in  bankruptcy  except  as  provided  in  article  49  of  this  Ordinance. 

Preferential  debts  to  be  submitted  to  Accountant.  41.  All  preferential  debts 
due  by  the  bankrupt  must,  in  the  first  instance,  be  presented  to  the  Accountant 
and  costs  concerning  them  wiU  only  be  allowed  out  of  the  bankrupt's  estate,  in 
case  the  Accountant  has  refused  to  admit  the  same.  On  receiving  notice  of  any  such 
claim  the  Accountant  shall  verify  the  same,  and  if  satisfied  that  it  is  well  founded, 
shaU  move  the  Court  for  an  order  authorizing  pa}'ment  of  the  same.  But  the  trustee 
shall  have  the  right  to  apply  to  the  Court  in  order  that  any  claim  wrongly  admitted 
by  the  Accountant  as  aforesaid,  be  set  aside. 

Order  of  priority  in  respect  of  costs.  42.  The  costs  in  bankruptcy  incurred  prior 
to  the  appointment  of  the  trustee  shall  be  paid  out  of  the  debtor's  estate  by  pre- 
ference to  aU  other  creditors  and  in  the  following  order  of  priority:  1.  The  costs  and 
charges  of  the  Accomitant;  2.  The  costs  incurred  in  securing  or  realizing  any  of 
the  property  or  assets  of  the  debtor;  3.  The  costs  of  the  petitioning  creditor  to  obtain 
the  adjudication  of  bankruptcy. 

Claim  of  the  landlord.  43.  The  claim  of  the  landlord  for  rent  shall  be  paid  on 
the  price  of  the  moveables,  goods  or  chattels  placed  on  the  premises  leased,  in  prio- 
rity to  all  other  claims,  but  after  payment  of  the  costs  mentioned  in  the  preceding 
article.  Provided  that,  if  prior  to  the  receiving  order,  the  landlord  has  seized  such 
moveables,  goods,  or  chattels,  his  claim  shall  be^paid  on  the  net  value  of  the  property 
seized  in  priority  to  aU  the  costs  aforesaid. 

Landlord's  privilege.  44.  The  landlord's  privilege  for  rent  shall  not  exceed  four 
months'  rent  due  prior  to  the  adjudication  of  bankruptcy  and  such  privilege  shall 
continue  for  all  the  time  during  which  the  Accountant  or  trustee  shall  remain  in 
possession  of  the  premises  leased.  The  same  privilege  shall  extend  to  sums  due  for 
four  months'  use  and  occupation  under  article  6  of  Ordinance  No.  15  of  1881  and 
to  a  landlord's  claim  to  indemnity  for  injury  under  article  68  of  this  Ordinance. 
Provided  that  if  such  rent  or  sum  claimable  for  use  and  occupation,  falls  due  at 
stated  periods  and  the  order  of  adjudication  is  made  at  any  time  other  than  one  of 
such  periods,  the  landlord  shall  be  entitled  to  his  privilege  for  rent  or  for  use  and 
occupation  up  to  the  day  of  the  adjudication  of  bankruptcy,  as  if  such  rent  or  sum 
grew  due  from  day  to  day. 

Privilege  of  clerks,  servants,  and  workmen.  45.  When  at  the  time  of  the  pre- 
sentation of  the  bankruptcy  petition,  the  debtor  shall  be  indebted  to  any  of  his  clerks, 
servants,  or  workmen,  in  respect  of  the  salary  or  wages  of  such  clerk,  servant,  or 
workman,  whether  payable  for  time  or  piece-work,  it  shaU  be  lawful  for  the  Court, 
upon  proof  thereof,  to  order  so  much  as  shall  be  so  due  not  exceeding  three  months' 
salary  or  wages,  and  not  exceeding  rs.  300  in  the  case  of  clerks,  and  not  exceeding 
rs.  60  in  the  case  of  servants  or  workmen,  to  be  paid  to  each  such  clerk,  servant,  or 
workman,  out  of  the  bankrupt's  estate  by  privilege  after  the  preferential  claims 
mentioned  in  the  preceding  articles.  The  claims  of  the  clerks,  servants,  and  workmen 
under  this  article  shall  rank  equally  between  themselves  and  shall  be  paid  pari 
passu. 

Joint  and  separate  debts.  46.  In  the  case  of  partners,  the  joint  estate  shall  be 
apphcable  in  the  first  instance  in  payment  of  their  joint  debts,  and  the  separate 
estate  of  each  partner  shall  be  apphcable  in  the  first  instance,  in  payment  of  his 
separate  debts.   If  there  is  a  surplus  of  the  separate  estates,  it  shall  be  dealt  with 
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as  part  of  the  joint  estate.  If  there  is  a  surplus  of  the  joint  estate  it  shall  be  dealt 
with  as  part  of  the  respective  separate  estates  in  proportion  to  the  right  and  interest 
of  each  partner  in  the  joint  estate. 

Property  available  for  payment  of  debts. 

Relation  back  of  trustee's  title.  47.  The  bankruptcy  of  a  debtor,  whether  the 
same  takes  place  on  the  debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors, 
shall  be  deemed  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  act 
of  bankruptcy  being  committed  on  which  a  receiving  order  is  made  against  him,  or, 
if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bankruptcy  than  one, 
to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  first  of  the  acts  of 
bankruptcy  proved  to  have  been  committed  by  the  bankrupt  within  three  months 
next  precedmg  the  date  of  the  presentation  of  the  bankruptcy  petition;  but  no 
bankruptcy  petition,  receiving  order,  or  adjudication  shall  be  rendered  invalid  by 
reason  of  any  act  of  bankruptcy  anterior  to  the  debt  of  the  petitioning  creditor. 

Description  of  bankrupt's  property  divisible  among  creditors.  48.  The  property 
of  the  bankrupt  divisible  among  his  creditors  in  this  Ordinance  referred  to  as  the 
property  of  the  bankrupt,  shall  comprise  the  following  particulars:  1.  All  such 
property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the  commencement  of 
the  bankruptcy,  or  may  be  acquired  by  or  devolve  on  him  during  its  continuance ; 
2.  The  capacity  to  exercise  and  to  take  proceedings  for  exercising  all  such  powers 
in  and  over  or  in  respect  of  property  as  might  have  been  exercised  by  the  bankrupt 
for  his  own  benefit  at  the  commencement  of  his  bankruptcy  or  during  its  con- 
tinuance; 3.  All  moveable  property  being,  at  the  commencement  of  the  bank- 
ruptcy, in  the  possession,  order,  or  disposition  of  the  bankrupt,  by  the  consent 
and  permission  of  the  true  owner,  of  which  moveable  property  the  bankrupt  is  re- 
puted owner,  or  of  which  he  has  taken  upon  himself  the  sale  or  disposition  as  owner ; 
provided  that  things  in  action  other  than  debts  due  to  him  in  the  course  of  his  trade 
or  business,  shall  not  be  deemed  moveable  property  within  the  meaning  of  this  clause. 

Property  not  divisible  among  creditors.  49.  [As  amended  by  Ord.  No.  32  of 
1909,  §  7.]  The  following  shall  not  form  part  of  the  bankrupt's  property  divisible 
among  his  creditors,  namely:  1.  Property  held  by  the  bankrupt  on  trust  or  as  a 
deposit  for  any  other  person;  2.  The  necessary  wearing  apparel  and  bedding  of 
himself,  his  wife  and  children,  the  whole  to  a  value,  not  exceeding  rs.  500  to  be  fixed 
by  the  Court  according  to  circumstances,  and  the  tools  if  any  of  his  trade.  3.  Pro- 
perty existing  in  kind  among  the  debtor's  assets,  and  which  he  obtained  by  means 
of  fraud  when  he  was  in  actual  comtemplation  of  bankruptcy  and  for  which  he  has 
not  paid;  provided  that  such  property  be  claimed  within  eight  days  from  the  date 
of  the  pubHcation  in  the  Gazette  of  the  order  of  adjudication,  and  that  such  pro- 
perty have  been  obtained  within  one  month  prior  to  the  petition.  4,  All  negotiable 
instruments  or  other  unpaid  title  existing  in  kind  among  the  bankrupt's  assets  and 
which  shall  have  been  sent  or  deHvered  by  the  owner  thereof  for  the  mere  purpose 
of  the  bankrupt  obtaining  payment  thereof  and  keeping  the  amount  at  the  owner's 
disposal,  or  which  shall  have  been  by  the  owner  appUed  to  or  destined  for  specified 
debts;  5.  All  goods  and  merchandize  consigned  to  the  bankrupt  to  be  sold  for  the 
account  of  the  owner  and  existing  in  kind  among  the  bankrupt's  assets,  and  also 
the  price  or  portion  of  the  price  due  to  the  bankrupt  by  a  purchaser  of  the  said 
goods  and  merchandize.  Provided  that  the  party  claiming  the  instruments,  titles, 
or  goods  and  merchandize  mentioned  in  paragraphs  4  and  5  shall  pay  to  the 
Accountant  or  trustee  all  sums  spent  by  the  bankrupt  on  accoimt  of  or  for  the 
said  instruments,  titles,  or  goods  and  merchandize  and  all  advances  made  thereon 
for  freight  or  carriage,  commission,  insurance,  and  other  costs.  6.  All  goods  and 
merchandize  sold  to  the  bankrupt,  the  price  of  which  is  wholly  or  partly  due  and 
which  have  not  been  dehvered  to  the  bankrupt  or  his  agent.  The  vendor  of  such 
goods  or  his  agent  may  retain  them,  or,  if  they  have  been  sent  to  the  bankrupt,  may 
stop  them  in  transitu  before  they  are  delivered  to  the  bankrupt  or  his  agent ;  pro- 
vided that  on  payment  of  any  sum  or  balance  due,  the  said  goods  or  merchandize 
-shaU  form  part  of  the  bankrupt's  property. 

Effect  of  bankruptcy  on  antecedent  transactions. 

Restriction  of  rights  of  creditor  under  execution  or  attachment.   50.  1.  Where 
■a,  creditor  has  issued  execution  against  moveable  effects  or  goods  of  a  debtor,  or 
B  20 
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has  attached  any  debt  due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of 
the  execution  or  attachment  against  the  trustee  in  bankruptcy  of  the  debtor,  un- 
less he  has  completed  the  execution  or  attachment  before  the  date  of  the  receiving 
order,  and  before  notice  of  the  presentation  of  any  bankruptcy  petition  by  or  against 
the  debtor,  or  of  the  commission  of  any  available  act  of  bankruptcy  by  the  debtor. 
2.  For  the  purposes  of  this  Ordinance,  an  execution  against  goods  is  completed  by 
seizure  and  sale;  an  attachment  of  a  debt  is  completed  by  receipt  of  the  debt. 

Duties  of  usher  as  to  goods  taken  in  execution.  51.  1.  Where  moveable  effects 
or  goods  of  a  debtor  are  taken  in  execution,  and  before  the  sale  thereof  notice  is 
served  on  the  usher  that  a  receiving  order  has  been  made  against  the  debtor,  the 
usher  shall,  on  request,  dehver  the  goods  to  the  Accountant  or  trustee  under  the  order, 
but  the  costs  of  execution  shall  be  a  charge  on  the  goods  dehvered,  and  the  Accoun- 
tant or  trustee  may  sell  the  goods  or  an  adequate  part  thereof,  for  the  purpose  of 
satisfjdng  the  charge.  2.  Where  moveable  effects  or  goods  of  a  debtor  are  sold  under  an 
execution  in  respect  of  a  judgment  for  a  sum  exceeding  rs.  200,  the  usher  shall  deduct 
the  costs  of  the  execution  from  the  proceeds  of  the  sale,  and  pay  the  balance  to  the 
cashier  of  the  Court  to  which  he  is  attached,  and  such  cashier  shall  retain  the  same 
for  eight  days ;  and  if  within  that  time  notice  is  served  on  him  of  a  bankruptcy  peti- 
tion having  been  presented  against  or  by  the  debtor,  the  cashier  shall  hold  the  pro- 
ceeds on  trust  to  pay  to  the  trustee.  If  no  such  notice  be  served  within  such  delay, 
or  if  such  notice  having  been  served,  the  debtor  is  not  adjudged  bankrupt  on  such 
petition  or  on  any  other  petition  of  which  the  cashier  has  notice,  the  cashier  may 
deal  with  the  proceeds  as  if  no  notice  had  been  served  on  him.  3.  An  execution 
levied  by  seizure  and  sale  of  the  goods  of  a  debtor  is  not  invahd  by  reason  only  of 
its  being  an  act  of  bankruptcy,  and  a  person  who  purchases  the  goods  in  good  faith 
under  a  sale  by  the  usher  shall  in  all  cases  acquire  a  good  title  against  the  trustee 
in  bankruptcy. 

Avoidance  of  certain  settlements.  52.  Any  settlement  of  property  made  by 
a  trader  not  being  a  settlement  made  before  and  in  consideration  of  marriage,  of 
property  actually  vested  in  him  at  the  time  of  such  marriage,  or  not  being  a  set- 
tlement made  in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  and  for  valuable 
consideration,  shall,  if  the  settler  becomes  bankrupt  within  two  years  after  the  date 
of  such  settlement,  be  void  as  against  the  trustee  under  this  Ordinance,  and  shall, 
if  the  settler  becomes  bankrupt  at  any  subsequent  time  within  ten  years  after  the 
date  of  such  settlement,  unless  the  parties  claiming  under  such  settlement  can  prove 
that  the  settler  was,  at  the  time  of  making  the  settlement,  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in  such  settlement,  be  void  as  against 
such  trustee.  "Settlement"  shall  for  the  purposes  of  this  article  include  any  con- 
veyance or  mortgaging  of  property. 

Avoidance  of  preferences  in  certain  cases.  53.  1.  Every  conveyance  or  transfer 
of  property,  or  charge  thereon  made,  every  payment  made,  every  obhgation  incurred, 
and  every  judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  money  in  favour  of  any  creditor,  or  any 
person  in  trust  for  any  creditor,  with  a  view  of  giving  such  creditor  a  preference 
over  the  other  creditors  shall,  if  the  person  making,  taking,  pajdng,  or  suffering 
the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition  presented  within  three 
months  after  the  date  of  making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  against  the  trustee  in  the  bankruptcy.  2.  This  article  shall 
not  affect  the  rights  of  any  person  making  title  in  good  faith  and  for  valuable  con- 
sideration through  or  under  a  creditor  of  the  bankrupt. 

Protection  of  bona  fide  transactions  without  notice.  54.  Subject  to  the  foregoing 
provisions  of  this  Ordinance  with  respect  to  the  effect  of  bankruptcy  on  an  exe- 
cution or  attachment,  and  with  respect  to  the  avoidance  of  certain  settlements  and 
preferences,  nothing  in  this  Ordinance  shall  invahdate  in  the  case  of  a  bankruptcy: 
a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors;  b)  Any  payment  or  de- 
Uvery  to  the  bankrupt;  c)  Any  conveyance  or  assignment  by  the  bankrupt  for  valu- 
able consideration;  d)  Any  contract,  deahng,  or  transaction  by  or  with  the  bank- 
rupt for  valuable  consideration.  Provided  that  both  the  following  conditions  are 
comphed  with,  namely:  1.  The  payment,  dehvery,  conveyance,  assignment,  con- 
tract, dealing,  or  transaction  as  the  case  may  be,  takes  place  before  the  date  of  the 
receiving  order;  and  2.  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the 
payment,  dehvery,  conveyance,  assignment,  contract,  dealing,  or  transaction  was 
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made,  executed,  or  entered  into,  has  not  at  the  time  of  the  payment,  delivery, 
conveyance,  assignment,  contract,  deahng,  or  transaction,  notice  of  any  available 
act  of  bankruptcy  committed  by  the  bankrupt  before  that  time. 

Property  and  rights  of  the  bankrupt's  wife. 

Legal  mortgage.  55.  1.  The  legal  mortgage  of  a  bankrupt's  wife  when  duly 
inscribed  before  the  adjudication  of  bankruptcy  shall  secure:  a)  Any  moveable 
property  brought  as  dower  or  accruing  to  her  since  the  marriage  by  inheritance, 
donation,  or  legacy  whereof  the  payment  or  deHvery  can  be  proved  by  a  deed  having 
a  certain  date;  b)  Any  claim  she  may  have  against  her  husband  by  reason  of  the 
sale  or  other  transfer  of  property  belonging  to  her  personally.  2.  If  at  the  time  of 
the  marriage  the  husband  was  a  trader  or  became  a  trader  within  the  year  following 
the  marriage,  the  mortgage  will  affect  only  such  immoveable  property  as  belonged 
to  him  at  the  time  of  the  marriage  or  accrued  to  him  by  succession,  donation,  or 
legacy.  3.  If  at  the  time  of  the  marriage  the  husband  M'as  a  trader,  or  if  he  became 
a  trader  within  the  year  following  the  marriage,  the  wife  shall  have  no  claim  against 
the  estate  for  any  advantages  (a vantages)  settled  on  her  by  the  marriage  contract. 
In  such  a  case  the  trustee  shall  not  he  entitled  to  claim  any  advantage  secured  to  the 
husband  ia  such  contract 

Property  of  bankrupt's  wife.  56.  1.  Under  this  Ordinance  a  bankrupt's  wife 
who  shall  not  have  brought  her  immoveable  property  into  community  shall  have 
the  right  to  resume  in  kind  the  said  immoveable  property  and  such  immoveable 
property  as  shall  accrue  to  her  by  inheritance,  legacy,  or  donation.  2.  She  shall 
likewise  have  the  right  to  resume  the  immoveable  property  purchased  by  her  in  her 
own  name  with  moneys  arising  from  inheritance,  legacy,  or  donation  and  declared 
to  be  her  exclusive  property  by  the  marriage  contract,  or  from  the  proceeds  of  the 
immoveables  mentioned  in  the  preceding  paragraph,  provided  that  the  origin  of 
such  moneys  be  expressly  proved  by  a  deed  of  inventory  or  other  authentic  deed, 
that  a  declaration  be  expressly  made  in  the  deed  of  purchase  that  the  immoveables 
purchased  shall  be  in  heu  of  the  aforesaid  immoveables  or  moneys  and  also  that  such 
purchase  be  made  within  one  year  from  the  date  of  such  money  accruing  to  her. 

Legal  presumption  as  to  property  of  bankrupt's  wife.  57.  1.  Under  what  con- 
dition soever  the  marriage  may  have  been  contracted,  and  in  case  of  judicial  separa- 
tion, the  legal  presumption  shall  be,  except  in  the  case  specified  in  the  preceding 
article,  that  all  property  acquired  by  the  bankrupt's  wife  is  the  property  of  her 
husband,  that  it  was  paid  for  with  his  moneys  and  must  form  part  of  his  assets, 
saving  to  the  wife  the  right  to  prove  the  contrary  by  authentic  deeds.  2.  When  the 
wife  has  paid  debts  for  the  husband  the  presumption  shall  be  that  she  did  so  with 
his  own  moneys,  saving  her  right  to  prove  the  contrary  by  authentic  deeds. 

Resumption  by  the  wife  of  certain  moveable  property.  58.  1.  The  wife  may 
resume  in  kind  such  moveable  property  as  shaU  have  been  reserved  for  herself  by 
the  marriage  contract  or  which  shall  have  accrued  to  her  by  inheritance,  legacy, 
or  donation,  and  which  do  not  form  part  of  the  community,  provided  that  their 
identity  be  proved  by  a  deed  of  inventory  or  other  authentic  document.  2.  The  wife 
failing  to  make  such  proof,  all  the  moveable  property  whatever  used  by  the  hus- 
band or  by  the  wife  under  whatever  condition  the  marriage  may  have  been  con- 
tracted, shall  form  part  of  the  bankrupt's  property,  and  the  wife  shall  not  be  entit- 
led to  receive  therefrom  anything  save  her  own  wearing  apparel. 

Debts  and  mortgages  affecting  the  immoveable  property  of  the  wife.  59.  Such 
immoveable  property  as  shall  be  resumed  by  the  wife  pursuant  to  article  56  hereof 
shall  be  subject  to  the  debts  and  mortgages  affecting  the  same,  whether  she  shall 
have  bound  herself  or  been  judicially  declared  liable  thereto. 

Bealization  of  property. 
Vesting  and  transfer  of  property.  60.  1.  Immediately  on  a  debtor  being  ad- 
judged bankrupt,  the  property  of  the  bankrupt  shall  vest  in  the  trustee.  Until 
a  trustee  is  appointed  the  Accountant  shall  be  the  trustee  for  the  piurposes  of  this 
Ordinance.  2.  On  the  appointment  of  a  trustee  the  property  shall  forthwith  pass 
to  and  vest  in  the  trustee  appointed.  3.  The  property  of  the  bankrupt  shall  pass 
from  trustee  to  trustee,  including  under  that  term  the  Accountant  when  he  fills 
the  office  of  trustee  for  the  time  being  during  his  continuance  in  office,  without 
any  conveyance,  assignment,  or  transfer  whatever. 

20* 
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Possession  of  property  by  trustee.  61.  1.  The  trustee  shall,  as  soon  as  may  be, 
take  possession  of  the  deeds,  books,  and  documents  of  the  bankrupt,  and  all  other 
parts  of  his  property  capable  of  manual  delivery.  2.  The  certificate  of  appointment 
of  the  trustee  shall  for  all  purposes  be  deemed  to  effect  a  conveyance  or  assignment 
to  him  of  all  the  bankrupt's  property.  3.  Where  any  part  of  the  property  of  the 
bankrupt  consists  of  stock,  shares  in  ships,  shares  or  any  other  property  transferable 
in  the  books  of  any  company,  office,  or  person,  the  trustee  may  exercise  the  right 
to  transfer  the  property  to  the  same  extent  as  the  bankrupt  might  have  exercised 
it  if  he  had  not  become  bankrupt.  4.  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed  to  have  been  duly  assigned 
to  the  trustee.  5.  Any  treasurer  or  other  officer  or  any  banker,  attorney,  or  agent 
of  a  bankrupt,  shall  pay  and  deliver  to  the  trustee  all  money  and  securities  in  his 
possession  or  power,  as  such  officer,  banker,  attorney,  or  agent,  which  he  is  not  by 
law  entitled  to  retain  as  against  the  bankrupt  or  the  trustee.  It  he  does  not,  he  shall 
be  guilty  of  a  contempt  of  Court,  and  may  be  punished  accordingly  on  the  appli- 
cation of  the  trustee. 

Seizure  of  property  or  salary  of  bankrupt.  62.  1.  Any  person  acting  under 
warrant  of  the  Comt  may  seize  any  part  of  the  property  of  a  bankrupt  in  the  custody 
or  possession  of  the  bankrupt,  or  of  any  other  person,  and  with  a  view  to  such  seizure 
may  break  open  any  house,  building,  or  room  of  the  bankrupt  where  the  bankrupt 
is  supposed  to  be,  or  any  building  or  receptacle  of  the  bankrupt  where  any  of  his 
property  is  supposed  to  be ;  and  where  the  Court  is  satisfied  that  there  is  reason  to 
beUeve  that  books,  papers,  or  other  property  of  the  bankrupt  is  concealed  in  a  house 
or  place  not  belonging  to  him,  the  Court  may,  if  it  thinks  fit,  grant  a  search  warrant 
to  any  constable  or  officer  of  the  Court,  who  may  execute  it  according  to  its  tenor. 
2.  Where  a  bankrupt  is  in  the  receipt  of  a  salary,  the  Court,  on  the  application  of 
the  trustee,  shall  from  time  to  time  make  such  order  as  it  thinks  just  for  the  payment 
of  any  portion  not  exceeding  one  third  of  the  salary,  to  the  trustee  to  be  applied 
by  him  in  such  manner  as  the  Court  may  direct. 

This  section  does  not  authorize  the  issuance  of  a  search  warrant  for  the  property  of  a 
debtor  who  has  not  yet  been  made  a  bankrupt.  —  Marday  v.  Noor  Mamode  Chattoor,  ( 1907) 
Deo.  77. 

What  property  may  be  disclaimed.  63.  1.  The  trustee  may  by  notice  in  writing 
signed  by  him  and  served  on  the  interested  party  within  three  months  after  the 
adjudication  of  bankruptcy,  disclaim  the  following  property:  a)  Any  part  of  the 
property  of  the  bankrupt  consisting  of  land,  of  any  tenure  burdened  with  onerous 
covenants,  of  shares  or  stock  in  companies,  or  of  unprofitable  contracts;  b)  Any 
other  property  that  is  unsaleable,  or  not  readily  saleable  by  reason  of  its  binding 
the  bankrupt  to  the  performance  of  any  onerous  act,  or  to  the  pajrment  of  any  sum 
of  money.  2.  Such  property  may  be  disclaimed  notwithstanding  that  the  Account- 
ant or  trustee  has  endeavoured  to  sell  or  has  taken  possession  of  the  same,  or  exer- 
cised any  act  of  ownership  in  relation  thereto.  3.  In  the  case  of  a  lease,  no  such 
lease  shall  be  disclaimed  except  with  the  leave  of  the  Court  and  subject  to  such 
orders  with  respect  to  fixtures,  tenant's  improvements,  and  other  matters,  as  the 
Court  thinks  just  to  make.  4.  When  any  such  property  shall  not  have  come  to  the 
knowledge  of  the  trustee  within  one  month  after  the  adjudication,  he  may  disclaim 
such  property  at  any  time  within  two  months  after  he  first  became  aware  thereof. 

Contract  may  be  rescinded  by  the  Court.  64.  1.  The  Court  may,  on  apphcation 
by  or  against  any  person  who  is  entitled  to  the  benefit  of  a  contract  made  with  the 
bankrupt,  or  is  subject  to  the  burden  of  any  such  contract,  make  an  order  rescinding 
such  contract  on  such  terms  as  to  payment  by  or  to  either  party,  of  damages  for 
the  non-performance  of  the  contract,  or  otherwise,  as  to  the  Coiut  may  seem  equi- 
table. 2.  Damages  awarded  to  any  such  person  under  the  provisions  hereof  shall 
be  a  debt  provable  in  bankruptcy. 

Effect  of  the  disclaimer.  65.  Upon  the  disclaimer  being  executed  as  aforesaid, 
the  property  disclaimed  shall,  if  the  same  is  a  contract,  be  deemed  to  be  determined 
from  the  date  of  the  order  of  adjudication,  and  if  the  same  is  a  lease  be  deemed  to 
have  been  surrendered  on  the  day  the  leave  of  the  Coiirt  was  granted,  and  if  the 
same  be  shares  in  any  company,  be  deemed  to  be  forfeited  from  the  date  of  the 
order  of  adjudication. 

Right  of  person  interested  in  a  disclaimer.  66.  Any  person  interested  in  a  dis- 
claimed property  may  apply  to  the  Court,  and  the  Court  may  order  possession  of 
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the  disclaimed  property  to  be  delivered  up  to  him  or  make  euch  other  order  as 
to  the  possession  thereof  as  may  be  just. 

Accountant  or  trustee  released  from  all  liability  in  respect  of  property  disclaimed. 

67.  The  disclaimer  shall  discharge  the  Accountant  or  trustee,  as  the  case  may  be 
from  all  personal  habiUty  in  respect  of  the  property  disclaimed  and  shall  also  release 
the  banlmipt  and  his  property  from  any  liability;  but  it  shall  not  affect  the  rights 
or  liabilities  of  any  other  person. 

Claim  of  person  injured  by  the  disclaimer.  68.  Any  person  injured  by  the  opera- 
tion of  a  disclaimer  shall  be  deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent 
of  such  injury,  and  after  the  Court  shall  have  fixed  and  determined  the  extent  of 
such  injury,  the  sum  awarded  by  the  Coxut  shall  be  a  debt  provable  in  bankruptcy. 
Provided  that,  in  the  case  of  a  landlord,  the  amount  to  which  he  shall  be  entitled 
for  the  injury  suffered  by  him,  shall  be  equivalent  to  and  shall  never  exceed  one 
month's  rent. 

Limitation  of  time  for  the  disclaimer.  69.  The  Accountant  or  trustee,  as  the 
case  may  be,  shall  not  be  entitled  to  disclaim  any  property  in  pursuance  of  this 
Ordinance  in  cases  where  an  application  in  writing  has  been  made  to  him  by  any 
person  interested  in  such  property,  requiring  him  to  decide  whether  he  will  disclaim 
or  not,  and  he  has,  for  a  period  not  less  than  twenty-eight  days  after  the  receipt 
of  such  application,  or  such  further  time  as  may  be  allowed  by  the  Court,  declined 
or  neglected  to  give  notice  whether  he  disclaims  the  same  or  not;  and  in  the  case 
of  a  contract,  it  the  Accountant  or  trustee  after  such  application  as  aforesaid,  does 
not,  within  the  said  period  or  extended  period,  disclaim  the  contract,  he  shall  be 
deemed  to  have  accepted  it. 

General  powers  of  trustee. 

Powers  of  trustee  without  sanction  of  committee  of  inspection.  70.  Subject 
to  the  provisions  of  this  Ordinance,  trustee  shall  have  power  to  do  the  following 
things:  1.  To  exercise  any  powers  the  capacity  to  exercise  which  is  vested  in  him 
under  this  Ordinance,  and  to  execute  all  powers  of  attorney,  deeds,  and  other  in- 
struments expedient  or  necessary  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  this  Ordinance;  2.  To  give  receipt  for  any  money  received  by  him  which 
receipt  shall  effectually  discharge  the  person  paying  the  money  from  all  responsi- 
bUity  in  respect  of  the  appHcation  thereof;  3.  To  prove,  rank,  claim,  and  draw  a 
dividend  in  the  matter  of  the  bankruptcy  of  any  debtor  of  the  bankrupt. 

Powers  of  trustee  under  sanction  of  committee  of  inspection.  71.  1.  The  trustee 
may,  with  the  permission  and  subject  to  the  directions  of  the  committee  of  inspec- 
tion, or  of  the  Court  in  case  no  committee  of  inspection  be  appointed,  do  all  or  any 
of  the  following  things:  1.  Sell  aU  or  any  part  of  the  property  of  the  bankrupt 
(including  the  goodwSl  of  the  business,  if  any,  and  the  book  debts  due  or  growing 
due  to  the  bankrupt),  by  public  auction  or  private  contract,  with  power  to  transfer 
the  whole  thereof  to  any  person  or  company,  or  to  sell  the  same  in  parcels ;  provided 
that  any  piurchaser  or  transferee  of  such  book-debts  shaU  not  be  bound  to  notify 
the  purchase  or  transfer  to  the  person  by  whom  the  debt  is  due;  2.  Carry  on  the 
business  of  the  bankrupt  so  far  as  may  be  necessary  for  the  beneficial  winding-up 
of  the  same;  3.  Bring,  institute,  or  defend  any  action,  suit,  or  other  legal  proceed- 
ing relating  to  the  property  of  the  bankrupt ;  4.  Employ  an  attorney  or  other  agent 
to  take  any  proceedings  or  do  any  business  which  may  be  sanctioned  by  the  com- 
mittee of  inspection  or  Court  as  the  case  may  be;  5.  Accept,  as  the  consideration 
for  the  sale  of  any  property  of  the  bankrupt,  a  sum  of  money  payable  at  a  future 
time,  subject  to  such  stipulation  as  to  security  and  otherwise  as  the  committee  of 
inspection  or  the  Court  think  fit;  6.  Mortgage  or  pledge  any  part  of  the  property 
of  the  bankrupt  for  the  purpose  of  raising  money  for  the  payment  of  his  debts; 

7.  Refer  any  dispute  to  arbitration,  compromise  aU  debts,  claims,  and  liabihties, 
whether  present  or  future,  certain  or  contingent,  liquidated  or  unliquidated,  sub- 
sisting or  supposed  to  subsist  between  the  bankrupt  and  any  debtor  or  person  who 
may  have  incurred  any  liability  to  the  bankrupt,  upon  the  receipt  of  such  sums, 
payable  at  such  times,  and  generally  upon  such  terms  as  may  be  agreed  upon; 

8.  Make  such  compromise  or  other  arrangement  as  may  be  thought  expedient  with 
creditors  or  persons  claiming  to  be  creditors  in  respect  of  any  debts  provable  un- 
der the  bankruptcy  or  with  persons  preferring  claims  to  property  in  the  pos- 
session of  or  consigned  to  the  bankrupt;  9.  Pay  off  any  secured  creditor  and  take 
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possession  of  the  security  and  make  any  payment  as  provided  in  the  sixth  para- 
graph of  article  49  of  this  Ordinance ;  10.  Make  such  compromise  or  other  arrange- 
ment a«  may  be  thought  expedient  with  respect  to  any  claim  arising  out  of  or 
incidental  to  the  property  of  the  bankrupt,  made  or  capable  of  being  made  on  the 
trustee  by  any  person  or  by  the  trustee  on  any  person;  11.  Divide  in  its  existing  form 
amongst  the  creditors,  according  to  its  estimated  value,  any  property  which,  from 
its  pecuhar  nature  or  other  special  circumstances,  can  not  advantageously  be  re- 
alized by  sale :  12.  Disclaim  any  onerous  property  as  provided  by  article  63  of  this 
Ordinance.  2.  The  permission  given  for  the  purposes  of  this  article  shall  not  be  a 
general  permission  to  do  all  or  any  of  the  above  mentioned  things,  but  shall  only 
be  a  permission  to  do  the  particular  thing  or  things  for  which  permission  is  sought 
in  the  specified  case. 

Powers  of  Accountant  acting  as  trustee.  72.  When  the  Accountant  acts  as 
trustee,  the  powers  given  to  the  trustee  under  article  71  hereof,  shall  be  exercised 
by  him  subject  to  the  directions  and  sanction  of  the  Court. 

Distribution  of  property. 

Declaration  of  dividends.  73.  1.  After  payment  of  aU  preferential  claims  and 
of  all  other  sums  ordered  to  be  paid  out  of  the  bankrupt  estate  and  subject  to  the 
retention  of  such  sums  as  may  be  necessary  for  the  costs  of  administration  or  other- 
wise, the  trustee  shall,  with  all  convenient  speed,  declare  and  distribute,  in  the 
prescribed  manner,  dividends  amongst  the  creditors  who  have  proved  as  prescribed 
their  debts  to  his  satisfaction.  2.  Any  dividend  declared  by  the  trustee  shall  consist, 
subject  to  the  provisions  hereof,  of  all  money  in  his  hands  at  the  time  of  the  decla- 
ration of  the  dividend.  3.  Except  as  provided  in  article  76  hereof,  the  first  dividend,  if 
any,  shaU  be  declared  and  distributed  within  four  months  after  the  appointment 
of  the  trustee,  miless  the  trustee  satisfies  the  committee  of  inspection  or  the  Ac- 
countant as  the  case  may  be,  that  there  is  sufficient  reason  for  postponing  the  decla- 
ration of  the  dividend  to  a  later  date.  4.  Subsequent  dividends  shall,  in  the  absence 
of  sufficient  reason  to  the  contrary,  be  declared  and  distributed  at  intervals  of  not 
more  than  six  months. 

Rights  of  personal  creditors  of  partners.  74.  The  personal  estate  of  every  part- 
ner of  a  firm  shall  accrue  to  and  be  paid  to  the  personal  creditors  of  such  partner, 
and  the  creditors  of  the  firm  shall  not  receive  any  dividend  out  of  the  separate 
estate  of  such  partner,  until  aU  the  creditors  of  the  latter  have  received  the  full 
amount  of  their  respectives  debts.  For  the  purpose  hereof,  the  respective  estates 
of  the  firm  and  of  each  partner  thereof,  shall  be  administered  by  the  same  trustee, 
but  separate  accounts  shall  be  kept  by  such  trustee. 

Mortgage  creditors.  75.  1.  When  a  distribution  of  the  price  of  immoveable 
property  shall  be  made  previous  to  the  declaration  of  any  dividends,  the  inscribed 
creditors  whose  claims  shall  not  be  collocated  in  full  on  such  price  shall,  for  whatever 
rsmains  due  to  them,  rank  with  the  unsecured  creditors  pari  passu  on  any  dividend 
or  dividends  declared  by  the  trustee;  provided  that  their  claims  shall  have  been 
proved  as  prescribed.  2.  In  case  one  or  more  dividends  are  declared  before  the  dis- 
tribution of  the  price  of  the  immoveable  property,  the  inscribed  creditors  shall 
be  entitled  to  participate  in  such  dividend  or  dividends;  but  any  sum  allotted  to 
them  in  any  such  dividend  shall  revert,  in  part  or  in  full,  to  the  bankruptcy,  in  case 
their  claim  or  any  part  thereof  be  subsequently  collocated  on  the  sale  price  of  the 
immoveables.  K  part  only  of  their  claim  is  collocated,  their  share  in  the  dividend 
shall  be  reduced  in  proportion  to  the  sums  for  which  they  remain  creditors  after 
deduction  of  their  collocations. 

Provision  for  creditors  residing  at  distant  places.  76.  1.  In  the  calculation  and 
distribution  of  a  dividend  the  trustee  shall  make  provision  for  debts  provable  in 
bankruptcy  appearing  from  the  bankrupt's  statements,  to  be  due  to  persons  resident 
in  places  so  distant  from  the  place  where  the  trustee  is  acting  that,  in  the  ordinary 
course  of  communication,  they  have  not  had  sufficient  time  to  tender  their  proofs, 
to  establish  them  if  disputed,  and  also  for  debts  provable  ia  bankruptcy,  the  sub- 
ject of  claims  not  yet  determined.  2.  This  article  shall  not  apply  to  the  case  of  an 
absconding  debtor  who  has  left  without  filing  his  statement  of  affairs;  in  which 
case,  the  first  dividend  shall  be  declared  after  the  expiration  of  six  months  from  the 
date  of  the  adjudication  of  bankruptcy,  and  shall  be  paid  to  the  creditors  who  have 
proved  their  claims  in  the  prescribed  manner. 


BANKRUPTCY.  311 

Right  of  creditor  who  has  not  proved  debt  before  declaration  of  dividend.  77.  Any 

creditor  who  has  not,  as  prescribed,  proved  his  debt  before  the  declaration  of  any 
dividend  shall  be  entitled  to  be  paid  out  of  any  moneys  for  the  time  being  in  the 
hands  of  the  trustee  any  dividend  he  may  have  failed  to  receive  before  such  moneys 
are  made  apphcable  to  the  payment  of  any  future  dividend,  but  he  shall  not  be 
entitled  to  disturb  the  distribution  of  any  dividend  declared  before  his  debt  was 
proved  by  reason  that  he  has  not  participated  therein. 

Final  dividend.  78.  1.  When  the  trustee  has  converted  into  money  aU  the  prop- 
erty of  the  bankrupt,  or  so  much  thereof  as  can,  in  the  joint  opinion  of  himseK 
and  of  the  committee  of  inspection,  be  realized  without  needlessly  protracting  the 
bankruptcy,  he  shall  declare  a  final  dividend,  and  give  notice  to  the  creditors  whose 
claims  have  been  rejected  by  him,  that  if  such  claims  are  not  admitted  by  the  Court 
within  such  delay  as  may  be  fixed  by  the  Court,  he  will  proceed  to  declare  a  final 
dividend  without  regard  to  their  claims.  2.  After  the  expiration  of  such  delay,  or 
if  the  Court,  on  application  by  any  such  creditor,  grants  him  further  time  for  esta- 
bUshing  his  claim,  then  on  the  expiration  of  such  further  time,  the  final  dividend 
shall  be  distributed  among  the  creditors  who  have  proved,  without  regard  to  the 
claims  of  any  other  persons.  3.  If  the  Court  admits  any  claim  which  may  have 
been  rejected  by  the  trustee,  the  holder  of  such  claim  shall  be  entitled  to  be  paid 
out  of  aU  available  property  in  the  hands  of  the  trustee,  any  dividend  to  which 
he  would  have  been  entitled  if  his  claim  had  not  been  rejected  by  the  trustee. 

Banlirupt  entitled  to  surplus.  79.  The  bankrupt  shall  be  entitled  to  any  sur- 
plus remaiaing  after  payment  of  the  debts  due  to  his  creditors,  and  of  the  costs, 
charges,  and  expenses  of  the  bankruptcy. 

No  action  for  dividend.  80.  No  action  or  suit  for  a  dividend  shall  he  against 
the  trustee,  but  if  the  trustee  refuses  to  pay  any  dividend  the  Court  may,  if  it  thinks 
fit,  order  the  trustee  to  pay  the  same,  and  also  to  pay  out  of  his  own  moneys  interest 
thereon  for  the  time  that  it  is  withheld,  and  the  costs  of  the  apphcation. 

Part  IV-    Accountant  in  Bankruptcy. 

[81.  Is  repealed.] 

Books  and  accounts  to  be  kept  by  Accountant.    Annual  return.    82.    1.  The 

Accountant  shall  keep  such  books  and  accounts  as  may  be  directed  by  the  Receiver- 
General.  2.  He  shall  be  bound  to  send  in  to  the  Receiver- General  every  month,  a 
detailed  account  of  his  monetary  transactions,  shewing  the  amount  paid  and  re- 
ceived on  account  of  each  estate  during  the  month.  3.  On  or  before  4th  April  in 
every  year  there  shall  be  laid  before  the  Governor  by  the  Accountant  a  return  show- 
ing the  particulars  in  every  estate  under  his  charge,  and  which  shall  not  have  been 
formally  wound  up  on  the  31st  December  in  the  preceding  year,  and  also  those 
which  shall  have  been  so  wound  up,  and  such  return  shall  be  certified  by  the  Court 
and  shaU  be  subject  to  such  further  rules  as  may  be  made  under  article  4  of  the 
Supreme  Court  Ordinance,  1898 — 99.  4.  He  shall  account  to  the  Receiver- General 
for  and  pay  over  aU  moneys  and  deal  with  aU  securities  as  the  Receiver-General 
shall  from  time  to  time  direct. 

Status  of  Accountant.  83.  1.  The  duties  of  the  Accountant  shaU  have  relation 
both  to  the  conduct  of  the  debtor  and  to  the  administration  of  his  estate.  2.  The 
Accountant  may,  for  the  purpose  of  affidavits  verifying  proofs,  petitions,  or  other 
proceedings  under  this  Ordinance,  administer  oaths.  3.  AU  expressions  referring 
to  the  trustee  under  a  bankruptcy  shaU,  unless  the  context  otherwise  requires,  or 
the  Ordinance  otherwise  provides,  include  the  Accountant  when  acting  as  trustee. 
4.  The  trustee  shaU  supply  the  Accountant  with  such  information  and  give  him  such 
access  to,  and  facUities  for  inspecting  the  bankrupt's  books  and  documents,  and 
generaUy  shall  give  him  such  aid  as  may  be  requisite  for  enabling  the  Accountant 
to  perform  his  duties  under  this  Ordinance. 

Duties  of  Accountant  as  regards  the  debtor's  conduct.  84.  As  regards  the  debtor, 
it  shaU  be  the  duty  of  the  Accountant :  1.  To  investigate  the  conduct  of  the  debtor 
and  to  report  to  the  Court,  stating  whether  there  is  reason  to  beUeve  that  the  debtor 
has  committed  any  act  which  constitutes  a  misdemeanour  under  this  Ordinance, 
or  which  would  justify  the  Court  in  refusing,  suspending,  or  qualifying  an  order 
for  his  discharge;  2.  To  make  such  other  reports  concerning  the  conduct  of  the  debtor 
as  the  Court  may  direct;  3.  To  take  such  part,  as  may  be  directed  by  the  Court 
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in  the  public  examination  of  the  debtor;  4.  To  take  such  part,  and  give  such  assist- 
ance in  relation  to  the  prosecution  of  any  fraudulent  debtor  as  the  Procureur- 
General  may  direct. 

Duties  of  the  Accountant  as  to  debtor's  estate.  85.  1.  As  regards  the  estate 
of  a  debtor  it  shall  be  the  duty  of  the  Accountant :  a)  Pending  the  appointment  of 
a  trustee,  to  act  as  interim  receiver  of  the  debtor's  estate,  and,  where  a  special 
manager  is  not  appointed,  as  manager  thereof;  b)  Subject  to  the  approval  of  the 
C!ourt,  to  authorise  the  special  manager  to  raise  money  or  make  advances  for  the 
purposes  of  the  estate  in  any  case  where,  in  the  interests  of  the  creditors,  it  appears 
necessary  so  to  do;  c)  To  summon  and  preside  at  the  first  meeting  of  creditors; 
d)  To  issue  forms  of  proxy  for  use  at  the  meetings  of  creditors;  e)  To  report  to  the 
creditors  as  to  any  proposal  which  the  debtor  may  have  made  with  respect  to  the 
mode  of  Hquidating  his  affairs;  f)  To  advertise  the  receiving  order,  the  date  of  the 
creditors'  first  meeting  and  of  the  debtor's  public  examination,  and  such  other 
matters  as  it  may  be  necessary  to  advertise;  g)  To  act  as  trustee  during  any  vacancy 
in  the  office  of  trustee.  2.  For  the  purpose  of  his  duties  as  interim  receiver  or  manager, 
the  Accountant  shall  have  the  same  powers  as  if  he  were  an  Accountant  and  ma- 
nager appointed  by  the  Court,  but  shall  as  far  as  practicable,  consult  the  wishes 
of  the  creditors  with  respect  to  the  management  of  the  debtor's  property  and  may 
for  that  purpose,  if  he  tlunks  it  advisable,  summon  meetings  of  the  persons  claiming 
to  be  creditors,  and  shall  not,  unless  the  Court  otherwise  order,  incur  any  expense 
beyond  such  as  is  requisite  for  the  protection  of  the  debtor's  property  or  the  dis- 
posing of  perishable  goods.  Provided  that  when  the  debtor  can  not  himself  prepare 
a  proper  statement  of  affairs,  the  Accountant  may,  subject  to  any  prescribed  con- 
ditions, and  at  the  expense  of  the  estate,  employ  some  person  or  persons  to  assist 
in  the  preparation  of  the  statement  of  affairs. 

Part  V.  Trustees  in  Bankruptcy. 
Remuneration  of  trtistee. 
Remuneration  of  trustee.  86.  1.  When  the  creditors  appoint  any  person  to 
be  trustee  of  a  debtor's  estate,  his  remuneration  (if  any)  shall  be  fixed  by  an  ordi- 
nary resolution  of  the  creditors  or,  if  the  creditors  so  resolve,  by  the  committee  of 
inspection,  and  shall  be  in  the  natiu:e  of  a  commission  or  percentage,  of  which  one 
part  shall  be  payable  on  the  amount  reahsed,  after  deducting  any  sums  paid  to 
secured  creditors  out  of  the  proceeds  of  their  securities,  and  the  other  part  out  of 
the  amount  distributed  in  dividends.  2.  If  one-fourth  in  number  or  value  of  the 
creditors  dissent  from  the  resolution,  or  the  bankrupt  satisfies  the  Court  that  the 
remuneration  is  unnecessarily  large,  the  Court  shall  fix  the  amount  of  the  remu- 
neration. 3.  The  resolution  shall  express  what  expenses  the  remuneration  is  to 
cover,  and  no  liability  shall  attach  to  the  bankrupt's  estate,  or  to  the  creditors, 
in  respect  of  any  expenses  which  the  remuneration  is  expressed  to  cover.  4.  Where 
no  remuneration  has  been  voted  to  a  trustee,  he  shaU  be  allowed  out  of  the  bank- 
rupt's estate  such  proper  costs  and  expenses  incurred  by  him  in  or  about  the  pro- 
ceedings of  the  bankruptcy  as  the  taxing  officer  may  allow.  5.  A  trustee  shall  not, 
under  any  circumstances  whatever,  make  any  arrangement  for  or  accept  from  the 
bankrupt,  or  any  attorney,  auctioneer,  or  any  other  person  that  may  be  employed 
about  a  bankruptcy,  any  gift,  remuneration,  or  pecimiary  or  other  consideration, 
or  benefit  whatever  beyond  the  remuneration  fixed  by  the  creditors  and  payable 
out  of  the  estate,  nor  shall  he  make  any  arrangement  for  giving  up  or  give  up  any 
part  of  his  remuneration,  either  as  receiver,  manager,  or  trustee  to  the  bankrupt 
or  any  attorney  or  other  person  that  may  be  employed  about  a  bankruptcy. 

Costs. 
Allowance  and  taxation  of  costs.  87.  1.  Where  a  trustee  or  manager  receives 
remuneration  for  his  services  as  such,  no  payment  shall  be  allowed  in  his  accounts 
in  respect  of  the  performance  by  any  other  person  of  the  ordinary  duties  which  are 
required  by  this  Ordinance  or  Rules  to  be  performed  by  himself.  2.  Where  the 
trustee  is  a  soUcitor  he  may  contract  that  the  remuneration  for  his  services  as  trustee 
shall  include  all  professional  services.  3.  All  bills  and  charges  of  attorneys,  managers, 
accountants,  auctioneers,  brokers,  and  other  persons,  not  being  trustees,  shall  be 
taxed  by  the  prescribed  officer,  and  no  payments  in  respect  thereof  shall  be  allowed 
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in  the  trustee's  accounts  without  proof  of  such  taxation  having  been  made.  The 
taxing  officer  shall  satisfy  himseK  before  passing  such  bills  and  charges  that  the 
employment  of  such  attorneys  and  other  persons,  in  respect  of  the  particular  matters 
out  of  which  such  charges  arise,  has  been  duly  sanctioned.  4.  Every  such  person 
shall,  on  request  by  the  trustee  (which  request  the  trustee  shall  make  a  sufficient 
time  before  declaring  a  dividend)  deliver  his  bill  of  costs  or  charges  to  the  proper 
officer  for  taxation,  and  if  he  fails  to  do  so  within  seven  days  after  receipt  of  the 
request,  or  such  further  time  as  the  Court,  on  appUcation,  may  grant,  the  trustee 
shall  declare  and  distribute  the  dividend  without  regard  to  any  claim  by  him,  and 
thereupon  any  such  claim  shall  be  forfeited  as  well  against  the  trustee  personally 
as  against  the  estate. 

Receipts,  payments,  and  accounts. 

Trustee  not  to  pay  money  into  private  account.  88.  The  trustee  shall  not  pay 
sums  received  by  him  as  trustee  into  his  private  banking  account.  He  shall  have 
at  such  local  bank  as  the  committee  of  inspection  or  the  Court  shall  appoint,  a 
separate  and  distinct  account  in  the  name  of  the  estate  administered  by  him,  in 
which  bank  all  sums  received  by  him  shall  be  paid  to  the  credit  of  the  estate ;  and  if 
he,  at  any  time,  keeps  in  his  hands  any  sum  exceeding  rs.  500  for  more  than  ten 
days  he  shall  be  subject  to  the  following  habihties,  that  is  to  say:  1.  He  shall  pay 
interest  at  the  rate  of  20  per  centum  per  annum  on  the  excess  of  such  sum  above 
rs.  500  as  he  may  retain  in  his  hands ;  2.  Unless  he  can  prove  to  the  satisfaction  of 
the  Court  that  his  reason  for  retaining  the  money  was  sufficient,  he  shall,  on  the 
appUcation  of  the  Accountant  or  of  any  creditor,  be  dismissed  from  his  office  by  the 
Court,  and  shall  have  no  claim  for  remuneration,  and  be  Hable  to  any  expenses  to 
which  the  creditors  may  be  put  by  or  in  consequence  of  his  dismissal. 

Accounts  of  trustee.  Payments.  89.  The  trustee  shall  open  and  keep  his  ac- 
counts and  shall  make  his  payments,  in  the  prescribed  manner. 

Returns  of  accounts  to  Accountant.  90.  1.  The  trustee  shall  cause  his  accoimts 
to  be  audited  every  month  by  the  committee  of  inspection  and  he  shall,  every  three 
months,  forward  a  certified  copy  of  such  accounts  to  the  Accountant.  2.  He  shall 
transmit  to  the  Accountant  on  his  application,  a  statement  showing  the  proceedings 
in  such  bankruptcy  up  to  the  date  of  the  statement  containing  the  prescribed  par- 
ticulars, and  made  out  in  the  prescribed  form.  3.  The  trustee,  for  the  purposes  of 
the  examination  of  such  accounts  and  statements,  shall  furnish  the  Accountant 
with  such  vouchers  and  information  as  shall  be  required.  4.  If  the  trustee  fails  to 
transmit  any  of  the  accounts  and  statements  above  referred  to  or  to  furnish  the 
vouchers  and  information  required,  the  Court  may  on  the  appHcation  of  the  Ac- 
countant deal  with  the  trustee  as  provided  in  paragraph  2  of  article  88. 

Duties  of  Accountant.  91.  The  Accountant  shall  examine  the  statements 
transmitted  to  him,  and  shall  call  the  trustee  to  account  for  any  misfeasance,  ne- 
glect, or  omission  which  may  appear  on  such  statements,  and  may  require  the  trustee 
to  make  good  any  loss  the  estate  of  the  bankrupt  may  have  sustained  by  such  mis- 
feasance, neglect,  or  omission.  If  the  trustee  fails  to  comply  with  such  requisition 
of  the  Accountant,  the  Accountant  may  report  the  same  to  the  Court,  and  the  Qo\xrt 
after  hearing  the  trustee,  or  in  his  absence  on  proof  that  he  has  been  summoned  to 
appear,  may  order  him  to  make  good  such  loss,  and  may  deal  with  him  as  in  para- 
graph 2  of  article  88  provided. 

Release  of  trustee. 

Release  of  trustee.  92,  1.  When  the  trustee  has  reaUzed  all  the  property  of  the 
bankrupt  or  so  much  thereof  as  can  in  his  opinion  be  reaUzed  without  needlessly 
protracting  the  trusteeship,  and  distributed  a  final  dividend,  if  any,  or  has  resigned, 
or  been  removed  from  his  office,  or  has  ceased  to  act  by  reason  of  a  composition 
having  been  approved,  he  may  request  the  Accountant  to  call  a  meeting  of  the  cre- 
ditors to  consider  an  appUcation  to  be  made  to  the  Court  for  his  release.  2.  At  such 
meeting,  the  trustee  shaU  lay  before  the  creditors  an  account  showing  the  manner 
in  which  the  bankruptcy  has  been  conducted,  with  a  Ust  of  the  unclaimed  dividends, 
if  any,  and  of  the  property,  if  any,  outstanding,  and  shall  inform  the  meeting  that 
he  proposes  to  apply  to  the  Court  for  his  release.  3.  The  creditors  assembled  at 
the  meeting  may  express  their  opinion  as  to  the  conduct  of  the  trustee,  and 
they  or  any  of  them  may  appear  before  the  Court  and  oppose  the  release  of  the 
trustee. 
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Power  of  the  Court  to  grant  or  withhold  release  of  trustee.  93.  The  Court,  after 
hearing  what,  if  anything,  can  be  urged  against  the  release  of  the  trustee,  shall 
grant  or  withhold  the  release  accordingly,  and  if  it  withholds  the  release  shall  make 
such  order  as  it  thinks  just,  charging  the  trustee  with  the  consequences  of  any  act 
or  default  he  may  have  done  or  made  contrary  to  his  duty,  and  shall  suspend  his 
release  until  such  charging  order  has  been  compHed  with,  and  the  Court  thinks  just,  to 
grant  the  release  of  the  trustee. 

Effect  of  release  of  trustee,  94.  The  order  of  the  Court  releasing  the  trustee 
shall  discharge  him  from  all  Uability  in  respect  of  any  act  done  or  default  made  by 
him  in  the  administration  of  the  affairs  of  the  bankrupt  or  otherwise  in  relation  to 
his  conduct  as  trustee ;  but  such  order  may  be  revoked  by  the  Court  on  proof  that 
it  was  obtained  by  fraud. 

Official  name. 

Official  name  of  trustee.  95.  The  trustee  may  sue  and  be  sued  by  the  official 
name  of  "trustee  of  the  estate  of  A,  a  bankrupt,"  inserting  the  name  of  the  bankrupt, 
and  by  the  name  may  hold  property  of  every  description,  make  contracts,  sue  and 
be  sued,  enter  into  any  engagement  binding  on  himseK  and  his  successors  in  office, 
and  do  all  other  acts  necessary  or  expedient  to  be  done  in  the  execiition  of  his  office. 

Appointment  and  removal. 

One  or  more  trustees  may  be  appointed.  96.  1.  The  creditors  may  appoint 
one  or  more  persons  to  the  office  of  trustee,  with  or  without  a  committee  of  in- 
spection. 2.  When  more  persons  than  one  are  appointed,  the  creditors  shall  declare 
whether  any  act  required  or  authorized  to  be  done  by  the  trustee  is  to  be  done  by 
all  or  any  one  or  more  of  such  persons ;  but  all  such  persons  shall  be  included  under 
the  term  "trustee,"  and  shaU  be  joint  tenants  of  the  bankrupt's  property.  3.  The 
creditors  may  also  by  resolution  appoint  persons  to  act  as  trustees  in  succession 
in  the  event  of  one  or  more  of  the  persons,  appointed  under  the  preceding  article, 
declining  to  accept  the  office  of  trustee,  or  failing  to  give  the  required  seciudty,  or 
not  being  approved  of  by  the  Court. 

Trustee  becoming  bankrupt.  97.  If  a  receiving  order  is  made  against  a  trustee 
he  shall  thereby  vacate  his  office  of  trustee. 

Creditors  may  remove  trustee.  98.  1.  The  creditors  may  by  resolution,  at  a 
meeting  specially  called  for  that  purpose,  of  which  notice  shall  be  given  in  the  pre- 
scribed manner,  remove  a  trustee  appointed  by  them  and  appoint  another  one  in 
his  stead.  2.  If,  on  the  application  of  the  Accountant  or  of  any  interested  person, 
the  Court  is  of  opinion  that  a  trustee  is  guilty  of  misconduct,  or  fails  to  perform  his 
duties  under  this  Ordinance,  the  Court  may  remove  him  from  his  office. 

Filling  up  vacancy  in  office  of  trustee.  99.  If  any  vacancy  occurs  in  the  office 
of  trustee,  by  death,  resignation,  removal,  or  otherwise,  and  there  is  no  other  trustee 
to  carry  on  the  bankruptcy,  the  Accountant  shall  act  as  trustee,  and  he  shall,  on  the 
requisition  of  any  creditor  who  has  proved,  summon  a  general  meeting  of  creditors 
for  the  purpose  of  filling  up  such  vacancy. 

Control  over  trustee. 

Discretionary  powers  of  trustee  and  control  thereof.  100.  1.  Subject  to  the  pro- 
visions of  this  Ordinance,  the  trustee  shaU,  in  the  administration  of  the  property 
of  the  bankrupt  and  in  the  distribution  thereof  amongst  his  creditors,  have  regard 
to  any  directions  that  may  be  given  by  special  resolution  of  the  creditors  at  any  ge- 
neral meeting  or  by  the  committee  of  inspection ;  and  any  directions  so  given  by  the 
creditors  at  any  general  meeting  shall,  in  case  of  conflict,  be  deemed  to  override 
any  directions  given  by  the  committee  of  inspection.  2.  The  trustee  may  summon 
general  meetirigs  of  creditors  for  the  purpose  of  ascertaining  their  wishes;  he  may 
also  apply  to  the  Court  for  directions  in  relation  to  any  particular  matter  arising 
under  the  bankruptcy. 

Appeal  to  Court  against  trustee.  101.  If  the  bankrupt  or  any  creditor,  debtor 
or  other  person  is  aggrieved  by  any  act  of  the  trustee,  he  may  apply  to  the  Court, 
and  the  Court  may  confirm,  reverse,  or  modify  the  act  complained  of,  and  make 
such  order  in  the  premises  as  it  thinks  just. 

Accountant  to  inquire  into  the  conduct  of  the  trustee.  102.  1.  The  Accountant 
shall  take  cognizance  of  the  conduct  of  the  trustee,  and  in  the  event  of  any  trustee 
not  faithfully  performing  his  duties,  and  duly  observing  all  the  requirements  of  the 
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law  with,  respect  to  the  performance  of  his  duties,  or  in  the  event  of  any  complaint 
being  made  by  the  bankrupt  or  any  creditor  in  regard  thereto,  the  Accountant 
shall  inquire  into  the  matter  and  may  move  the  Court  accordingly,  and  the  Court 
may  make  such  order  as  may  be  deemed  expedient.  2.  The  Accountant  may  also 
direct  a  local  investigation  to  be  made  of  the  books  and  vouchers  of  the  trustee. 

Voting  powers  of  trustee. 
Limitation  of  voting  powers  of  trustee.   103.  The  vote  of  the  trustee,  or  of  his 
partner,  clerk,  attorney,  or  attorney's   clerk,   either  as  creditor  or  as  proxy  for  a 
creditor,  shaU.  not  be  reckoned  in  the  majority  required  for  passing  any  resolution 
affecting  the  remuneration  or  conduct  of  the  trustee. 

Part  VI.     Constitution,  Procedure,  and  Powers  of  Court. 

Bankruftcy  Court. 

[104.  Is  repealed.] 

Seal  of  the  Court.  Proceedings.  Registrar.  105.  1.  The  Court  shall  have  a  seal  and 
judicial  notice  shall  be  taken  of  such  seal  in  aU  legal  proceedings.  [2 — 4.  Are  repealed.] 

General  powers  and  jurisdiction  of  Bankruptcy  Courts.  106.  1.  [As  amended 
by  Ord.  No.  32  of  1909,  §  10.]  Subject  to  the  provisions  of  this  Ordinance  the  Bank- 
ruptcy Court  shall  have  full  power  to  decide  aU  questions  of  priorities,  and  all  other 
questions  whatsoever,  whether  of  law  or  fact,  which  may  arise  in  any  case  of  bank- 
ruptcy coming  within  the  cognizance  of  the  Court,  or  which  the  Court  may  deem 
it  expedient  or  necessary  to  decide  for  the  purpose  of  doing  complete  justice  or 
making  a  complete  distribution  of  property  in  any  such  case.  2.  The  Court  shall 
have  jurisdiction  to  try  and  adjudicate  upon  all  questions  of  ownership  relating 
to  moveable  or  immoveable  property  claimed  by  or  from  the  trustee,  whether  such 
property  be  in  the  possession  of  the  trustee  or  not,  and  to  decide  and  adjudicate 
upon  any  debt  or  claim  due  to  or  from  the  bankrupt,  upon  such  pleadings  as  shall 
be  prescribed.  Provided  that  the  Judge  in  bankruptcy  may  in  his  discretion  refer 
the  parties  to  the  competent  Court,  to  have  any  contested  matter  adjudicated  upon 
by  the  same,  on  an  issue  framed  by  him,  unless  he  thinks  formal  pleading  necessary. 
Provided  further  that  when  the  reference  is  to  the  Supreme  Court,  the  Judge  in 
bankruptcy  shall  be  one  of  the  Judges.  3.  Where  default  is  made  by  any  trustee, 
debtor  or  other  person  in  obeying  any  order  or  direction  of  the  Court,  under  any 
power  conferred  by  this  Ordinance,  or  when  any  person  is  guilty  of  contempt  of 
Court,  the  Court  may  after  hearing  such  person,  or  after  proof  of  his  having 
been  duly  summoned  to  attend  the  Court,  commit  such  person  to  prison  for  any 
time  not  exceeding  on  month.  And  the  Court  may  at  any  time  recall  any  such 
order. 

Appeal.  107.  Any  judgment  or  order  of  the  said  Court  given  on  any  question 
other  than  a  mere  question  of  form  or  procedure  or  of  costs,  shall  be  subject  to  appeal 
before  the  Supreme  Court  if  the  matter  involved  be  to  the  appellant  of  a  value 
exceeding  rs.  1,000;  such  appeal  must  be  made  within  five  days  and  adjudicated 
on  as  a  case  of  urgency  in  the  manner  prescribed. 

This  section  applies  to  matters  directly,  as  well  as  those  indirectly,  involved.  —  Coriolia 
V.  Lemiere,  Th^venet  &  Co.,  (1895)  Dec.  8.  As  to  appeals  to  Privy  Council  see  Coo  Vythilingum 
V.  N.  Sooprayen,  (1889)  Dec.  1;  Case  of  the  Mosque,  (1906)  Dec.  73,  79,  82. 

Procedure. 
Discretionary  powers  of  the  Court.  108.  1.  Subject  to  the  provisions  of  this 
Ordinance  and  to  general  ndes,  the  costs  of  and  incidental  to  any  proceeding  in 
Court  under  this  Ordinance  shall  be  in  the  discretion  of  the  Court.  2.  The  Court 
may  at  any  time  adjourn  any  proceedings  before  it  upon  such  terms,  if  any,  as  it 
may  think'fit  to  impose.  3.  The  Court  may  at  any  time  amend  any  written  process 
or  proceeding  under  this  Ordinance  upon  such  terms,  if  any,  as  it  may  think  fit  to 
impose.  4.  Where  by  this  Ordinance  or  by  general  rules,  time  for  doing  any  thing  is 
limited,  the  Court  may  extend  the  time  either  before  or  after  the  expiration  thereof, 
upon  such  terms,  if  any,  as  the  Court  may  think  fit  to  impose.  5.  Subject  to  general 
rules,  the  Court  may,  in  any  matter,  take  the  whole  or  any  part  of  the  evidence 
either  viva  voce,  or  by  interrogatories  or  upon  affidavit  or  by  commission  abroad. 
6-  For  the  purpose  of  approving  a  composition  or  scheme  by  joint  debtors  the  Court 
may  if  it  thinks  fit,  and  on  the  report  of  the  Accountant  that  it  is  expedient  so  to 
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do,  dispense  with  the  public  examination  of  one  of  such  joint  debtors  if  heis  unavoid- 
ably prevented  from  attending  the  examination  by  illness  or  absence  abroad. 

Consolidation  of  petitions.  109.  Where  two  or  more  bankruptcy  petitions  are 
presented  against  the  same  debtor  or  against  joint  debtors,  the  Court  may  consoh- 
date  the  proceedings,  or  any  of  them,  on  such  terms  as  the  Court  thinks  fit. 

Power  to  change  carriage  of  proceedings.  110.  Where  the  petitioner  does  not 
proceed  with  due  dihgence  on  his  petition,  the  Court  may  substitute  as  petitioner 
any  other  creditor  to  whom  the  debtor  may  be  indebted  in  the  amount  required 
by  this  Ordinance  in  the  case  of  the  petitioning  creditor. 

Continuance  of  proceedings  on  death  of  debtor.  111.  If  a  debtor  by  or  against 
whom  a  bankruptcy  petition  has  been  presented  dies,  the  proceedings  in  the  matter 
shall,  unless  the  Court  otherwise  order,  be  continued  as  if  he  were  ahve. 

Power  to  stay  proceedings.  112.  The  Court  may  at  any  time,  for  sufficient 
reason,  make  an  order  staying  the  proceedings  under  a  bankruptcy  petition  either 
altogether  or  for  a  limited  time,  on  such  terms  and  subject  to  such  conditions  as 
the  Court  may  think  just. 

Power  to  present  petition  against  one  partner.  113.  Any  creditor  whose  debt 
is  sufficient  to  entitle  him  to  present  a  bankruptcy  petition  against  all  the  partners 
of  a  firm  may  present  a  petition  against  any  one  or  more  partners  of  the  firm  without 
including  the  others. 

Actions  by  trustee  and  bankrupt's  partners.  114.  Where  a  member  of  a  partner- 
ship is  adjudged  bankrupt,  the  Court  may  authorize  the  trustee  to  commence  and 
prosecute  any  action  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner; 
and  any  release  by  such  partner  of  the  debt  or  demand  to  which  the  action  relates 
shall  be  void;  but  notice  of  the  apphcation  for  authority  to  commence  the  action 
shall  be  given  to  him,  and  he  may  show  cause  against  it,  and  on  his  apphcation, 
the  Court  may,  if  it  thinks  fit,  direct  that  he  shall  receive  his  proper  share  of  the 
proceeds  of  the  action,  and  if  he  does  not  claim  any  benefit  therefrom,  he  shall  be 
indemnified  against  costs  in  respect  thereof,  as  the  Court  directs. 

Proceedings  in  partnership  name.  115.  Any  two  or  more  persons,  being  partners, 
or  any  person  carrying  on  business  imder  a  partnership  name,  may  take  proceedings 
or  be  proceeded  against  under  this  Ordinance  in  the  name  of  the  firm,  but  in  such 
case  the  Court  may,  on  apphcation  by  any  person  interested,  order  the  names  of 
the  persons  who  are  partners  in  such  firm  or  the  name  of  such  person  to  be  disclosed 
in  such  manner,  and  verified  on  oath,  or  otherwise,  as  the  Court  may  direct. 

Formal  defect  not  to  invalidate  proceedings.  116.  1.  No  proceeding  in  bank- 
ruptcy shall  be  invahdated  by  any  formal  defect  or  by  any  irregularity,  unless  the 
Court  before  which  an  objection  is  made  to  the  proceeding  is  of  opinion  that  sub- 
stantial injustice  has  been  caused  by  the  defect  or  irregularity,  and  that  the  injustice 
can  not  be  remedied  by  any  order  of  that  Court.  2.  No  defect  or  irregularity  in  the 
appointment  or  election  of  a  receiver,  trustee,  or  member  of  a  committee  of  in- 
spection shall  vitiate  any  act  done  by  him  in  good  faith. 

Erasure  of  inscription.  117.  The  Court  may  order  the  erasure  of  any  inscrip- 
tion by  the  Conservator  of  Mortgages  when  it  shall  appear  that  the  creditor  who 
has  taken  such  inscription  is  not  entitled  to  priority  over  the  chirograph  creditors 
of  the  bankrupt. 

Small  bankruptcies. 

Summary  administration  in  small  cases.  118.  [As  amended  by  Ord.  No.  32 
of  1909,  §  11.]  1.  When  a  petition  is  presented  by  or  agaiost  a  debtor,  if  the  Court 
is  satisfied  by  affidavit  or  otherwise,  or  the  Accountant  reports  to  the  Court  that 
the  property  of  the  debtor  is  not  hkely  to  exceed  rs.  5,000,  the  Court  may  make 
an  order  that  the  debtor's  estate  be  administered  in  a  summary  manner,  and  there- 
upon the  provisions  of  this  Ordinance  shall  be  subject  to  the  following  modifica- 
tions: a)  If  the  debtor  is  adjudged  bankrupt,  the  Accountant  shall  be  trustee  in 
the  bankruptcy;  b)  There  shall  be  no  committee  of  inspection,  but  the  Accountant 
may  do  with  the  permission  of  the  Court  all  things  which  may  be  done  by  the  trustee 
with  the  permission  of  the  committee  of  inspection;  c)  No  fees  shall  be  allowed  in 
any  such  case  to  counsel  or  to  attorney  appearing  in  lieu  of  counsel,  except  upon 
a  certificate  of  the  Judge  that  the  presence  of  cotmsel  or  attorney  as  aforesaid  was 
necessary.  2.  Such  other  modifications  may  be  made  in  the  provisions  of  this  Or- 
dinance as  may  be  prescribed  by  general  rules  with  the  view  of  saving  expense 
and  simplifying  procedure;  but  nothing  in  this  section  shall  permit  the  modifi- 
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cation  of  the  provisions  of  this  Ordinance  relating  to  the  examination  or  discharge 
of  the  debtor. 

Part  VII.    Supplemental  Provisions. 

[119—121.     Are  repealed.] 

Costs. 

Costs  and  fees  of  Accountant.  122.  1.  The  fees  as  fixed  by  the  fourth  Schedule, 
shall  be  levied  by  the  Accountant  out  of  the  debtor's  estate  and  shall  be  paid  into 
the  Treasury.  Such  fees  shall  be  paid  by  privilege  as  provided  in  article  42.  2.  All 
necessary  disbursements  made  by  the  Accountant  when  acting  under  this  Ordinance 
(the  amount  of  which  disbursements  shall  be  settled  by  the  Court)  shall  be  paid 
out  of  the  estate,  if  sufficient,  and  otherwise  shall  be  payable  by  the  petitioning 
creditor  and  recoverable  upon  a  certificate  of  the  Registrar  of  the  amount  allowed 
by  the  Court.  Provided  that  it  shall  be  lawful  for  the  Governor  to  remit  the  whole 
or  part  of  the  costs  payable  by  the  petitioning  creditor  under  this  paragraph. 

Stamp  duty  and  registration  dues  not  to  be  levied  in  certain  cases.  123.  No 
stamp  duty  or  registration  dues  shall  be  levied  on  instruments  or  documents  of  a 
commercial  nature,  filed  or  produced  in  bankruptcy  cases. 

Evidence. 

Gazette  to  be  evidence.  124.  The  production  of  a  copy  of  the  Gazette  containing 
any  notice  of  a  receiving  order,  or  of  an  order  adjudging  a  debtor  bankrupt,  shall 
be  conclusive  evidence  in  all  legal  proceedings  of  the  order  having  been  duly  made, 
and  of  its  date. 

Evidence  of  proceedings  at  meetings  of  creditors.  125.  1.  A  minute  of  proceed- 
ings at  a  meeting  of  creditors  under  this  Ordinance  signed  at  the  same  or  the  next 
ensuing  meeting,  by  a  person  describing  himself  as,  or  appearing  to  be,  chairman 
of  the  meeting  at  which  the  minute  is  signed,  shall  be  received  in  evidence  without 
further  proof.  2.  Until  the  contrary  is  proved,  every  meeting  of  creditors  in  respect 
of  the  proceedings  whereof  a  minute  has  been  so  signed,  shall  be  deemed  to  have 
been  duly  convened  and  held,  and  all  resolutions  passed  or  proceedings  had  thereat 
to  have  been  duly  passed  or  had. 

Evidence  of  proceedings  in  bankruptcy.  126.  Any  petition  or  copy  of  a  petition 
in  bankruptcy,  any  order  or  certificate  or  copy  of  an  order  or  certflicate  made  by 
any  Court  having  jurisdiction  in  bankruptcy,  any  instrument  or  copy  of  an  instru- 
ment, affidavit,  or  document  made  or  used  in  the  course  of  any  bankruptcy  pro- 
ceedings, or  other  proceedings  had  under  this  Ordinance,  shall,  if  it  appears  to  be 
sealed  with  the  seal  of  any  Court  having  jurisdiction  in  bankruptcy,  or  purports 
to  be  signed  by  any  Judge  thereof,  or  is  certified  as  a  true  copy  by  any  registrar 
thereof,  be  receivable  in  evidence  in  all  legal  proceedings  whatever.  Provided  that 
the  provisions  of  this  article  shall  also  apply,  if  the  seal  referred  to  therein  be  the 
seal  of  the  bankruptcy  division  of  the  Supreme  Court,  or  if  the  signatmre  purports 
to  be  the  signatxu-e  of  the  Judge  who  exercised  jurisdiction  of  the  bankruptcy  pro- 
ceedings in  question,  or  if  the  certificate  is  given  by  any  officer  of  the  Master  and 
Registrar's  office  actiag  as  registrar  in  the  said  proceedings.  \ 

Swearing  of  affidavits.  127.  Subject  to  general  rules,  any  affidavit  to  be  used 
in  a  Bankruptcy  Court  may  be  sworn  before  any  Judge  or  magistrate. 

Deposition  of  bankrupt,  his  wife  or  witness,  who  is  dead  may  be  admitted  as 
evidence.  128.  In  case  of  the  death  of  the  bankrupt  or  his  wife,  or  of  a  witness 
whose  evidence  has  been  received  by  the  Court  in  any  proceeding  under  this  Ordi- 
dnance,  the  deposition  of  the  person  so  deceased,  purporting  to  be  sealed,  or  an 
office  copy  thereof  purporting  to  be  sealed,  shall  be  admitted  as  evidence  of  the 
matters  therein  deposed  to. 

Unclaimed  funds  or  dividends. 
Unclaimed  and  undistributed  dividends  or  funds  under  this  Ordinance.     129. 

1.  Where  the  trustee,  under  any  bankruptcy,  composition  or  scheme  pursuant 
to  this  Ordinance,  shall  have  under  his  control  any  xmclaimed  dividend  which  has 
remained  vm.claimed  for  more  than  twelve  months,  or  where,  after  making  a  final 
dividend,  such  trustee  shall  have  in  his  hands  or  under  his  control  any  unclaimed 
or  undistributed  moneys  arising  from  the  property  of  the  debtor,  he  shall  forthwith 
pay  the  same  to  the  Curator.   The  Curator  shall  furnish  him  with  a  certificate  of 
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receipt  of  the  money  so  paid,  which  shall  be  an  effectual  discharge  to  him  in  respect 
thereof.  2.  a)  Where,  after  the  passing  of  this  Ordinance,  any  unclaimed  or  un- 
distributed funds  or  dividends  in  the  hands  or  under  the  control  of  any  trustee  or 
other  person  empowered  to  coUect,  receive,  or  distribute  any  funds  or  dividends 
under  any  Bantiuptcy  Ordinance  or  any  petition,  resolution,  deed,  or  other  pro- 
ceeding imder  or  in  pursuance  of  any  such  Ordinance,  have  remained  or  remain 
unclaimed  or  undistributed  for  twelve  months  after  the  same  became  claimable  or 
distributable,  or  in  any  other  case  for  two  years  after  the  receipt  thereof  by  such 
trustee  or  other  person,  it  shall  be  the  duty  of  such  trustee  or  other  person  forth- 
with to  pay  the  same  to  the  Curator.  The  Curator  shall  furnish  such  trustee  or 
other  person  with  a  certificate  of  receipt  of  the  money  so  paid,  which  shall  be  an 
effectual  discharge  to  him  in  respect  thereof,  b)  The  Curator  may  at  any  time  re- 
quire any  such  trustee  or  other  person  to  submit  to  him  an  account  verified  by 
affidavit  of  the  sums  received  and  paid  by  him  under  or  in  pursuance  of  any  such 
petition,  resolution,  deed,  or  other  proceeding  as  aforesaid,  and  may  requiie  an 
audit  of  the  account.  3.  All  sums  paid  to  the  Curator  imder  this  article  shall  be 
deemed  property  in  his  charge  under  the  Guratelle  Ordinance,  1890,  and  shall  be 
subject  to  the  provisions  of  the  said  Ordinance. 

Application  of  Ordinance. 

Debtors  having  ceased  to  be  traders  may  be  adjudged  bankrupts.  130.  1.  Debtors 
who  have  or  shall  have  ceased  to  be  traders  shall  be  hable  to  be  made  bankrupts 
in  conformity  with  the  provisions  of  this  Ordinance  for  any  debt  or  liability  incurred 
whilst  they  were  traders.  2.  No  person  not  being  a  trader  shall  be  liable  to  be  made 
bankrupt.  3.  A  trader  shall  be  hable  to  be  made  bankrupt  even  though  such  trader 
be  a  minor  and  has  traded  contrary  to  article  2  of  the  Code  of  Commerce.  4.  This 
Ordinance  shaU  not  apply  to  a  company  as  defined  id  The  Companies'  Winding-up 
Ordinance,  1882. 

The  true  criterion  to  decide  the  question  of  trading  is  not  whether  the  party  bought 
and  sold  to  increase  his  income,  but  whether  he  did  so  with  the  view  to  gain  his  livelihood. 
Whether  or  not  a  person  is  a  trader  does  not  depend  upon  his  occasionally  doing  acts  of 
trading,  but  upon  his  intention  generally  so  to  get  a  living.  —  In  re  L.  and  J.  B.,  (1868) 
Dec.  24.  A  trader  who  has  retired  from  business  for  several  years  may  be  declared  bankrupt 
in  respect  of  an  obligation  incurred  during  the  period  of  his  trading.  —  Hebrard  v.  Randabal, 
(1879)  Dec.  101.  Cp.  In  re  Billing,  (1861)  Dec.  63.  It  was  held  under  the  Ordinance  of 
1853  that  a  non-resident  alien  who  received  goods  in  Mauritius  for  the  purpose  of  reselling 
them  in  Madagascar  at  a  profit,  was  a  trader  within  the  meaning  of  the  Ordinance.  — 
Capeyron  &  Delange  v.  Paoletti,  (1880)  Dec.  19.  An  agent  acting  as  broker  for  the  sale  of 
land  and  cattle  on  commission  is  a  trader  within  the  Code  of  Commerce.  —  Campenon 
V.  Faduflhe,  (1900)  Dee.  12.  A  minor,  even  though  not  emancipated,  may  be  declared  a 
bankrupt.  The  evident  intent  of  the  legislature  was  that  any  person  who  in  fact  carries  on 
a  trade  should  be  amenable  to  the  provisions  of,  and  entitled  to  the  protection  afforded  by 
the  bankruptcy  laws.  —  Sachedina  v.  Jaekaria,  (1907)  Deo.  57. 

Construction  of  former  Ordinances. 
Construction  of  acts  mentioned  commission  of  bankruptcy.  131.  Where  in 
any  Ordinance,  instrument,  or  proceeding  passed,  executed,  or  taken  before  the 
commencement  of  this  Ordinance,  mention  is  made  of  a  commission  of  bankruptcy 
or  fiat  in  bankruptcy,  the  same  shall  be  construed,  with  reference  to  the  proceedings 
under  a  petition  for  adjudication  of  bankruptcy,  as  if  a  commission  of  or  a  fiat  in  bank- 
ruptcy had  been  actually  issued  at  the  time  of  the  presentation  of  such  petition. 

Power  of  Court  to  annul  adjudication. 

In  what  cases  Court  may  annul  adjudication  of  bankruptcy.  132.  Where  in 
the  opinion  of  the  Court,  a  debtor  ought  not  to  have  been  adjudged  bankrupt,  or 
where  it  is  proved  to  the  satisfaction  of  the  Court,  that  the  debts  of  the  bankrupt 
have  been  paid  in  fuU,  the  Court  may,  on  the  apphcation  of  any  person  interested 
and  after  hearing  parties,  by  order,  annul  the  adjudication.  Any  person  aggrieved 
by  such  order  may  appeal  therefrom  to  the  Supreme  Court. 

Effect  of  order  annulling  adjudication  of  bankruptcy.  133.  1.  Where  an  ad- 
judication is  annulled  under  the  preceding  article,  all  sales  and  dispositionfi  of  prop- 
erty and  payments  duly  made,  and  aU  acts  theretofore  done,  by  the  Accountant, 
the  trustee,  or  other  person  acting  under  their  authority,  or  by  the  Court,  shall 
be  vahd;  but  the  property  of  the  debtor  who  was  adjudged  bankrupt  shall  vest  in 
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such  person  as  the  Court  may  appoint,  or,  in  default  of  any  such  appointment, 
revert  to  the  debtor  on  such  terms  and  subject  to  such  conditions  as  the  Court  may 
declare  by  order.  2.  An  order  of  the  Court  annulling  an  adjudication  in  bankruptcy 
shall  be  gazetted,  and  notice  thereof  shall  be  published  in  three  daily  newspapers. 

Penalty  for  giving  false  evidence. 
False  evidence  by  debtor  or  other  person.    134.   If  the  debtor  or  other  person 
shaU,  when  examined  on  oath  before  the  Court,  or  in  any  affidavit,  wilfully  make 
any  false  statement,  he  shall  be  hable  to  imprisonment  not  exceeding  two  years. 

Punishment  of  fraudulent  debtors. 
Punishment  of  fraudulent  debtors.   135.  [As  amended  by  Ord.  No.  32  of  1909, 
§  12.]    Any  debtor  by  or  against  whom  a  bankruptcy  petition  has  been  presented 
shall,  in  each  of  the  cases  following,  be  Hable  to  imprisonment  not  exceediag  three 
years,  that  is  to  say:  1.  If  he  does  not,  to  the  best  of  his  knowledge  and  belief,  fully 
and  truly  discover  to  the  Accountant  or  the  trustee  all  his  property  real  and  person- 
al, and  how,  and  to  whom,  and  for  what  consideration  and  when  he  disposed  of 
any  part  thereof,  except  such  part  as  has  been  disposed  of  in  the  ordinary  way  of 
his  trade,  or  laid  out  in  the  ordinary  expenses  of  his  family,  unless  he  proves  that 
he  had  no  intent  to  defraud;    2.  If  he  does  not  deliver  up  to  such  Accountant  or 
trustee,  or  as  he  directs,  all  such  part  of  his  moveable  property  as  is  in  his  custody 
or  under  his  control,  and  which  he  is  required  by  law  to  deUver  up,  unless  he  proves 
that  he  had  no  intent  to  defraud;    3.  If  he  does  not  dehver  up  to  such  Accountant 
or  trustee  or  as  he  directs,  all  books,  documents,  papers,  and  writings  in  his  custody 
or  under  his  control  relating  to  his  property  or  affairs,  unless  he  proves  that  he  had 
no  latent  to  defraud;   4.  If  after  the  presentation  of  a  bankruptcy  petition  against 
him  or  by  himself,  or  within  four  months  next  before  such  presentation,  he  con- 
ceals any  part  of  his  property  to  the  value  of  rs.  50  or  upwards,  or  conceals  any  debt, 
due  to  or  from  him,  unless  he  proves  that  he  had  no  intent  to  defraud;    5.  If  after 
the  presentation  of  a  bankruptcy  petition  against  him  or  by  himself,  or  withiu  four 
months  next  before  such  presentation,  he  fraudulently  removes  any  part  of  his 
property  of  the  value  of  rs.  50  or  upwards;    6.  If  he  makes  any  material  omission 
in  any  statement  relating  to  his  affairs,  unless  he  proves  that  he  had  no  intent  to 
defraud;    7.  If,  knowing  or  beheving  that  a  false  debt  has  been  proved  by  any  per- 
son under  the  bankruptcy,  he  fails  for  the  period  of  a  month  to  inform  the  Account- 
ant or  trustee  thereof;   8.  If  after  the  presentation  of  a  bankruptcy  petition  against 
him  or  by  himself,  he  prevents  the  production  of  any  book,  document,  paper,  or 
writing  affecting  or  relating  to  his  property  or  affairs,  unless  he  proves  that  he  had 
no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the  law ;   9.  If,  after  the  pre- 
sentation of  a  bankruptcy  petition  against  him  or  by  himself,  or  within  four  months 
next  before  such  presentation,  he  conceals,  destroys,  mutilates,  or  falsities,  or  is 
privy  to  the  concealment,  destruction,  mutilation,  or  falsification  of  any  book  or 
document  affecting  or  relating  to  his  property  or  affairs,  unless  he  proves  that  he 
had  no  intent  to  conceal  the  state  of  his  affairs  or  defeat  the  law;    10.  If,  after  the 
presentation  of  a  bankruptcy  petition  against  him  or  by  himseK,  or  within  four 
months  next  before  such  presentation,  he  makes  or  is  privy  to  the  making  of  any 
false  entry  in  any  book  or  document  affecting  or  relating  to  his  property  or  affairs, 
unless  he  proves  that  he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat 
the  law;    11.  If,  after  the  presentation  of  a  bankruptcy  petition  against  him  or  by 
himself,  or  within  four  months  next  before  such  presentation,  he  fraudulently  parts 
with,  alters  or  makes  any  omission,  or  is  privy  to  the  fraudulently  parting  with, 
altering,  or  making  any  omission  in  any  book  or  document  affecting  or  relating  to 
his  property  or  affairs ;  12.  If ,  after  the  presentation  of  a  bankruptcy  petition  against 
him  or  by  himseK  or  at  any  meeting  of  his  creditors  within  four  months  next  be- 
fore such  presentation,  he  attempts  to  account  for  any  part  of  his  property  by  ficti- 
tious losses  or  by  fictitious  payments  or  expenses;  13.  fi,  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  against  him  or  by  himself,  he,  by  any 
false  representation  or  other  fraud,  has  obtained  any  property  on  credit  and  has 
not  paid  for  the  same;    14.  If,  within  four  months  next  before  the  presentation  of 
a  bankruptcy  petition  against  him  or  by  himself,  he  obtains  under  the  false  pretence 
of  carrying  on  business  and  dealing  in  the  ordinary  way  of  his  trade,  any  property 
on  credit  and  has  not  paid  for  the  same,  unless  he  proves  that  he  had  no  intent 
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to  defraud;  15.  If,  within  four  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him  or  by  himself,  he  pawns,  pledges,  or  disposes  of,  otherwise 
than  in  ordinary  way  of  his  trade,  any  property  which  he  has  obtained  on  credit, 
and  has  not  paid  for,  imless  he  proves  that  he  had  no  intent  to  defraud;  16.  If  he 
is  guilty  of  any  false  representation  or  other  fraud  for  the  purpose  of  obtaining 
the  consent  of  his  creditors  or  any  of  them  to  any  agreement  with  reference  to 
his  affairs  or  his  bankruptcy;  17.  If,  after  the  presentation  of  a  bankruptcy  petition 
against  him  or  by  himself,  or  within  four  months  before  such  presentation,  he  quits 
the  Island  and  takes  with  him,  or  attempts  or  makes  preparation  for  quitting  the  Is- 
land and  for  taking  with  him,  any  part  of  his  property  to  the  amount  of  rs.  200  or  up- 
wards, which  ought  by  law  to  be  divided  amongst  his  creditors,  unless  he  proves  that 
he  had  no  intent  to  defraud;  18.  If  within  one  month  next  before  the  presentation 
of  a  bankruptcy  petition  against  him  or  by  himself  he  has  sold  away  or  disposed  of 
goods  being  part  of  his  assets  under  the  market  price,  and  has  thereby  reduced  or 
has  attempted  to  reduce  his  assets  unless  he  proves  that  he  had  no  intent  to  defraud. 
See  Ord.  No.  32  of  1909,  §  4,  infra. 

Penalty  for  fraudulently  obtaining  credit  and  quitting  the  Island  and  for  not 
keeping  proper  books.  136.  Any  debtor  by  or  against  whom  a  bankruptcy  petition 
has  been  presented  shall,  in  each  of  the  cases  following,  be  Uable  to  imprisonment 
for  any  time  not  exceeding  one  year,  that  is  to  say:  1.  If,  in  incurring  any  debt 
or  Uabihty,  he  has  obtained  credit  under  false  pretences,  or  by  means  of  any  other 
fraud;  2.  If,  after  the  presentation  of  a  bankruptcy  petition,  or  within  four  months 
next  before  such  presentation,  he  has  with  intent  to  defraud  his  creditors,  or  any 
of  them,  made  or  caused  to  be  made  any  gift,  delivery,  or  transfer  of  or  any  charge 
on  his  property.  3.  If  he  has,  with  intent  to  defraud  his  creditors,  concealed  or 
removed  any  part  of  his  property  since  or  within  two  months  before  the  date  of 
any  unsatisfied  judgment  or  order  for  payment  of  money  obtained  against  him; 
4.  If,  after  the  presentation  of  a  bankruptcy  petition  against  him  or  by  himself, 
he  quits  the  Island,  or  attempts  or  makes  preparation  for  quitting  the  Island;  pro- 
vided it  is  proved  that  he  had  intention  to  defraud  his  creditors  and  evade  the  bank- 
ruptcy law;  5.  If,  within  the  three  years  next  preceding  his  bankruptcy,  he  shall 
have  failed  to  keep  in  an  inteUigible  manner  the  books  mentioned  in  art.  8  of  the 
Code  of  Commerce  or  shall  have  failed  to  make  once  in  every  year  an  inventory 
of  his  property;  unless  he  proves  that  he  had  no  intent  to  defraud. 

See  Ord.  No.  32  of  1909,  §  5,  infra. 

Prosecution  of  offences. 

Prosecution.  137.  [As  amended  by  Ord.  No.  32  of  1909,  §  14.]  Where  the 
Accountant  or  the  trustee  reports  to  the  Court  that  in  his  opinion  a  debtor  or  other 
person  has  been  guilty  of  any  offence  under  this  Ordinance,  or  where  the  Coiu^  is 
satisfied  upon  the  representation  of  any  creditor  or  member  of  the  committee  of 
inspection,  or  upon  lawful  evidence,  that  there  is  ground  to  beUeve  that  such  debtor 
or  person  is  guilty  of  any  offence  under  this  Ordniance,  the  Court,  if  satisfied  that 
there  is  reasonable  probability  that  such  debtor  or  person  may  be  convicted,  may 
refer  the  matter  to  the  Procureur- General  who  may  exhibit  an  information  before 
the  Supreme  Court  or  a  Bench  of  District  Magistrates  or  District  Magistrate  charg- 
ing such  debtor  or  person  with  such  offence. 

Form  of  information.  Sentences.  138.  [As  amended  by  Ord.  No.  32  of  1909, 
§  14.]  1.  In  an  information  for  an  offence  under  this  Ordinance,  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  offence  charged  in  the  words  of  the  Ordinance 
specifying  the  offence  or  as  near  thereto  as  circumstances  admit,  without  alleging 
or  setting  forth  any  debt,  act  of  bankruptcy,  trading,  adjudication,  or  any  proceed- 
ing sin,  or  order,  warrant,  or  document  of  the  Court  acting  under  this  Ordinance. 
2.  Any  number  of  offences  under  this  Ordinance  may  be  charged  in  the  same  in- 
formation; and  separate,  cumulative,  or  successive  sentences  may  be  passed  by  the 
Supreme  Court  or  by  the  Bench  of  Magistrates  or  District  Magistrate  aforesaid, 
in  respect  of  all  offences  so  charged  and  may  by  the  said  Court  or  Bench  or  District 
Magistrate  be  ordered  to  take  effect  subsequently  to  any  previous  sentence  or  sen- 
tences. 3.  Provided  that  cumulative  or  successive  sentences  passed  by  the  Bench 
of  Magistrates  or  District  Magistrate  shall  not  in  all  exceed  three  years  imprison- 
ment, with  or  without  hard  labour. 

[139.    Obsolete.] 
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Repeal. 
Repeal.     140.    1.  Ordinance  15  of  1882. 


Schedules. 

The  First  Schedule. 
(As  amended  by  Ord.  No.  11  of  1904.) 
Persons  deemed  Traders. 
All  alum  makers,  apothecaries,  auctioneers,  bankers,  bleachers,  brokers,  brickmakers, 
builders,  carpenters,  carriers,  cattle  or  sheep  salesmen,  coach  proprietors,  cow  keepers,  dyers, 
fullers,  keepers  of  inns,  taverns,  hotels  or  coffee  houses,  lime  burners,  livery  stable  keepers,  com 
millers,  printers,  share  brokers,  shipowners,  ship-wrights,  stock  brokers,  stock  jobbers,  victuallers, 
warehousemen,  wharfingers,  persons  insuring  ships  or  their  freight  or  other  matters,  against 
perils  of  the  sea,  fire,  or  other  damages,  managers  or  directors  of  theatres,  and  all  persons  using 
the  trade  of  merchandize,  by  way  of  bargaining,  exchange,  bartering,  commission,  consignment, 
or  otherwise,  in  gross  or  by  retail,  and  all  persons  who,  either  for  themselves  or  as  agents  or 
factors  for  others,  seek  their  living  by  buying  and  selling,  or  bu3ring  and  letting  for  hire,  goods 
or  commodities,  or  by  the  workmanship,  or  the  conversion  of  goods  and  commodities,  and  all 
persons  exercising  the  trade  or  calling  of  scrivener  or  receiving  other  men's  moneys  or  estates 
into  their  trust  or  custody ;  and  also  all  persons  deemed  traders  by  virtue  of  the  Code  of  Commerce, 
shall  be  deemed  traders  under  this  Ordinance.  Provided  that  no  sugar  or  other  planter,  whether 
an  individual  or  a  partnership,  manufacturing  or  having  manufactured  sugar  from  his  own  estate, 
or  purchased  from  any  other  person,  farmer,  grazier,  common  labourer,  or  workman  for  hire, 
or  member  of  or  subscriber  to  any  incorporated  commercial  or  trading  company  established 
by  Charter  or  Act  of  Parliament  or  Ordinance  or  to  a  8ooi6t6  anonyme  duly  authorized  by  the 
local  Government,  or  a  dormant  partner  of  a  soci6t^  en  commandite  shall  be  deemed  as  such 
a  trader. 

The  Second  Schedule. 
Meetings  of  Creditors. 

1.  The  first  meeting  of  creditors  shall  be  summoned  for  a  day  not  later  than  fourteen  days 
after  the  receiving  order,  unless  the  Court  for  any  special  reason  deem  it  expedient  that  the 
meeting  be  summoned  for  a  later  day. 

2.  The  Accountant  shall  summon  the  meeting  by  notices  published  in  the  Gazette  and  two 
daily  newspapers  five  days  at  least  before  the  day  fixed  for  the  meeting.  Meetings  subsequent 
to  the  first,  shall  be  summoned  by  letter,  by  sending  a  notice  of  the  time  and  place  thereof  to 
each  creditor  at  the  address  given  in  his  proof,  or  if  he  has  not  proved,  at  the  address  given  on 
the  debtor's  statement  of  affairs,  or  such  other  address  as  may  be  known  to  the  Accountant. 

3.  The  Accountant  or  Trustee  may,  at  any  time,  summon  a  meeting  and  shall  do  so 
whenever  so  directed  by  the  Court,  or  so  requested  in  writing  by  one-fourth  in  value  of 
the  creditors. 

4.  Any  such  meeting  shaU  be  held  in  the  office  of  the  Accountant  or  in  Court,  if  so  directed 
by  the  Judge,  and  shall  be  presided  over  by  the  Accountant,  or,  in  the  event  of  his  being  unable 
to  attend  through  illness  or  any  unavoidable  cause,  by  such  chairman  as  the  meeting  may  elect. 

5.  A  meeting  of  creditors  shaU  not  be  competent  to  act  unless  there  are  present  or  represented 
thereat  at  least  three  separate  creditors  quahfied  to  vote,  or  all  the  creditors  if  their  number 
does  not  exceed  three. 

6.  A  creditor  shall  not  be  qualified  to  vote,  unless  at  or  previously  to  the  meeting,  he  has 
by  himself  or  by  proxy  proved  a  provable  debt  due  to  him. 

7.  A  creditor  shall  not  vote  at  any  meeting  in  respect  of  any  unliquidated  or  contingent 
debt  or  any  debt  the  value  of  which  is  not  ascertained. 

8.  For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  surrenders  his  security, 
state  in  his  proof  the  particulars  of  his  seciurity,  the  date  when  it  was  given,  and  the  value  at 
which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any)  due  to 
him,  after  deducting  the  value  of  his  security.  If  he  votes  in  respect  of  his  whole  debt  he  shall 
be  deemed  to  have  surrendered  his  security,  unless  the  Court  on  application  is  satisfied  that  the 
omission  to  value  the  security  has  arisen  from  inadvertence. 

9.  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a  current  bill  of  exchange 
or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the  liability  to  him  thereon  of  every 
person  who  is  hable  thereon  antecedently  to  the  debtor,  and  against  whom  a  receiving  order 
has  not  been  made,  as  a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for  the 
purposes  of  voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof. 

10.  It  shall  be  competent  to  the  trustee  or  to  the  Accountant,  within  twenty  eight  days 
after  a  proof  estimating  the  value  of  a  security  as  aforesaid  has  been  made  use  of  in  voting  at 
any  meeting,  to  require  the  creditor  to  give  up  the  security  for  the  benefit  of  the  creditors  gene- 
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rally,  on  payment  of  the  value  so  estimated,  ivith  an  addition  thereto  of  twenty  per  centum. 
Provided  that  where  a  creditor  has  put  a  value  on  such  security,  he  may,  at  any  time  before 
he  has  been  required  to  give  up  such  security  as  aforesaid,  correct  such  valuation  by  a  new  proof, 
and  deduct  such  new  value  from  his  debt,  but  in  the  case  such  addition  of  twenty  per  centum 
shall  not  be  made  if  the  trustee  requires  the  security  to  be  given  up. 

11.  Votes  may  be  given  either  personally  or  by  proxy;  but  no  proxy  shall  be  entitled  to 
represent  more  than  three  creditors.  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the 
Accountant  before  the  meeting  at  which  it  is  to  be  used. 

12.  No  person  acting  either  under  a  general  or  special  proxy  shall  vote  in  favour  of  any 
resolution  which  would  directly  or  indirectly  place  himself,  his  partner  or  employer,  in  a  position 
to  receive  any  remuneration  out  of  the  estate  of  the  debtor  otherwise  than  as  a  creditor  rateably 
with  the  other  creditors  of  the  debtor.  Provided  where  any  person  holds  special  proxies  to  vote 
for  the  appointment  of  himself  as  trustee  he  may  use  the  said  proxies  and  vote  accordingly. 

13.  In  default  of  the  required  quorum,  or  in  case  any  necessity  for  so  doing  arises,  the 
meeting  of  creditors  shall  be  adjourned  from  time  to  time  by  the  chairman,  and  notice  of  any 
such  adjournment  shall  be  pubhshed  in  two  daily  newspapers,  five  days  at  least  before  the 
meeting. 

14.  The  person  presiding  at  a  meeting  of  creditors  shall  cause  minutes  to  be  kept  and  duly 
entered  in  a  book,  of  all  resolutions  and  proceedings  of  such  meeting,  and  any  such  minutes, 
if  purporting  to  be  signed  by  the  chairman  of  the  meeting  at  which  such  resolutions  were  passed 
or  proceedings  had,  shall  be  received  as  evidence  in  all  legal  proceedings. 

15.  As  soon  as  may  be  after  a  meeting  of  creditors,  the  Accountant  shall  file  in  Court  a 
copy  of  the  minutes  of  proceedings  and  resolutions  had  and  taken  at  such  meeting. 


The  Third  Schedule. 
Proof  of  Debts. 

Proof  in  ordinary  cases. 

1.  Every  creditor  shall  prove  his  debt  as  soon  as  may  be  after  the  making  of  a  receiving 
order. 

2.  A  debt  may  be  proved  by  delivering  or  sending  through  the  post  in  a  prepaid  letter 
to  the  Accountant,  or,  if  a  trustee  has  been  appointed,  to  the  trustee,  an  affidavit  verifying 
the  debt. 

3.  The  affidavit  may  be  made  by  the  creditor  himself,  or  by  some  person  authorised  by 
or  on  behalf  of  the  creditor.  If  made  by  a  person  so  authorized  it  shall  state  his  authority  and 
means  of  knowledge. 

4.  The  affidavit  shall  contain  or  refer  to  a  statement  of  account  shewing  the  particulars 
of  the  debt,  and  shall  specify  the  vouchers,  if  any,  by  which  the  same  can  be  substantiated. 
The  Accountant  or  trustee  may  at  any  time  caU  for  the  production  of  the  vouchers. 

5.  The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured  creditor. 

6.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  otherwise  specially 
orders. 

7.  Every  creditor  who  has  lodged  a  proof  shall  be  entitled  to  see  and  examine  the  proofs 
of  other  creditors  before  the  first  meeting,  and  at  all  reasonable  times. 

8.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  discounts,  but  he  shall 
not  be  compelled  to  deduct  any  discount  not  exceeding  five  per  centum  on  the  net  amount  of 
his  claim,  which  he  may  have  agreed  to  allow  for  payment  in  cash. 

Proof  by  secured  creditors. 

9.  If  a  secured  creditor  reahses  his  security,  he  may  prove  for  the  balance  due  to  him, 
after  deducting  the  net  amount  realized. 

10.  If  a  secured  creditor  surrenders  his  security  to  the  Accountant  or  trustee  for  the  general 
benefit  of  the  creditors,  he  may  prove  for  his. whole  debt. 

11.  If  a  secured  creditor  does  not  either  realize  or  surrender  his  security,  he  shall,  before 
ranking  for  dividend,  state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was 
given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  receive  a  dividend  only  in 
respect  of  the  balance  due  to  him  after  deducting  the  value  so  assessed. 

12.  a)  Where  a  security  is  so  valued  the  trustee  may  at  any  time  redeem  it  on  payment 
to  the  creditor  of  the  assessed  value.  —  b)  If  the  trustee  is  dissatisfied  with  the  value  at  which 
a  security  is  assessed,  he  may  require  that  the  property  comprised  in  any  security  so  valued  be 
offered  for  sale  at  such  times  and  on  such  terms  and  conditions  as  may  be  agreed  on  between 
the  creditor  and  the  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may  direct.  If  the 
sale  be  by  public  auction  the  creditor,  or  the  trustee  on  behalf  of  the  estate,  may  bid  or  purchase. 
—  c)  Provided  that  the  creditor  may  at  any  time,  by  notice  in  writing,  require  the  trustee  to 
elect  whether  he  will  or  will  not  exercise  his  power  of  redeeming  the  security  or  requiring  it  to 
be  realized,  and  if  the  trustee  does  not,  within  six  months  after  receiving  the  notice,  signify  in 
writing  to  the  creditor  his  election  to  exercise  the  power,  he  shall  not  be  entitled  to  exercise  it, 
and  the  equity  of  redemption,  or  any  other  interest  in  the  property  comprised  in  the  security 
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which  is  vested  in  the  trustee,  shall  vest  in  the  creditor,  and  the  amount  of  his  debt  shall  be 
reduced  by  the  amount  at  which  the  security  has  been  valued. 

13.  Where  a  creditor  has  so  valued  his  security,  he  may  at  any  time  amend  the  valuation 
and  proof  on  showing  to  the  satisfaction  of  the  trustee,  or  the  Court,  that  the  valuation  and 
proof  were  made  bonft  fide  on  a  mistaken  estimate,  or  that  the  security  has  diminished  or  in- 
creased in  value  since  its  previous  valuation;  but  every  such  amendment  shall  be  made  at  the 
cost  of  the  creditor,  and  upon  such  terms  as  the  Court  shall  order,  unless  the  trustee  shall  allow 
the  amendment  without  appUcation  to  the  Court. 

14.  Where  a  valuation  has  been  amended  in  accordance  with  the  foregoing  rule,  the  cre- 
ditor shall  forthwith  repay  any  surplus  dividend  which  he  may  have  received  in  excess  of  that 
to  which  he  would  have  been  entitled  on  the  amended  valuation,  or  as  the  case  may  be,  shall 
be  entitled  to  be  paid,  out  of  any  money  for  the  time  being  available  for  dividend,  any  dividend 
or  share  of  dividend  which  he  may  have  failed  to  receive  by  reason  of  the  inaccuracy  of  the 
original  valuation,  before  that  money  is  made  apphoable  to  the  payment  of  any  future  (fividend, 
but  he  shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend  declared  before  the  date 
of  the  amendment. 

15.  If  a  creditor  after  having  valued  his  security  subsequently  reaUses  it,  or  if  it  is  reahzed 
under  the  provisions  of  rule  12,  the  net  amoxmt  realized  shall  be  substituted  for  the  amount 
of  any  valuation  previously  made  by  the  creditor,  and  shall  be  treated  in  all  respects  as  an  amended 
valuation  made  by  the  creditor. 

16.  If  a  secured  creditor  does  not  comply  with  the  foregoing  rules  he  shall  be  excluded 
from  all  share  in  any  dividend. 

17.  Subject  to  the  provisions  of  rule  12,  a  creditor  shall,  in  no  case,  receive  more  than  the 
full  amount  of  his  claim  in  principal  and  interest  as  provided  by  this  Ordinance. 

Proof  in  respect  of  distinct  contracts. 

18.  If  a  debtor  was,  at  the  date  of  the  receiving  order,  Uable  in  respect  of  distinct  contracts 
as  a  member  of  two  or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as  member  of  a  firm, 
the  circumstance  that  the  firms  are  in  whole  or  in  part  composed  of  the  same  individuals,  or 
that  the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent  proof  in  respect 
of  the  contracts,  against  the  properties  respectively  liable  on  the  contracts. 

Periodical  payments. 

19.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  and  the  receiving  order 
is  made  at  any  time  other  than  one  of  those  periods,  the  person  entitled  to  the  rent  or  payment 
may  prove  for  a  proportionate  part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or  payment 
grew  due  from  day  to  day. 

Interest. 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise,  whereon  interest 
is  not  reserved  or  agreed  for  and  which  is  overdue  at  the  date  of  the  receiving  order,  and  pro- 
vable in  bankruptcy,  the  creditor  may  prove  for  interest  at  a  rate  not  exceeding  four  per  centum 
per  annum  to  the  date  of  the  order  from  the  time  when  the  debt  or  sum  was  payable,  if  the  debt 
or  sum  is  payable  by  virtue  of  a  written  instrument  at  a  certain  time,  and  if  payable  otherwise, 
then  from  the  time  when  a  demand  in  writing  has  been  made  giving  the  debtor  notice  that  in- 
terest wiU  be  claimed  from  the  date  of  the  demand  until  the  time  of  payment. 

Debt  payable  at  a  future  time. 

21.  A  creditor  may  prove  for  a  debt  not  payable  when  the  debtor  committed  an  act  of 
bankruptcy  as  if  it  were  payable  presently  and  may  receive  dividends  equally  with  the  other 
oreditors,  deducting  only  thereout  a  rebate  of  interest  at  the  rate  of  five  per  centum  per  annum 
computed  from  the  declaration  of  a  dividend  to  the  time  when  the  debt  would  have  become 
payable  according  to  the  terms  on  which  it  was  contracted. 

Admission  or  Rejection  of  Proofs. 

22.  The  trustee  shall  examine  every  proof  and  the  grounds  of  the  debt,  and  in  writing 
admit  or  reject  it,  in  whole  or  in  part,  or  require  further  evidence  in  support  of  it.  If  he  rejects 
*  proof  he  shall  state  in  writing  to  the  creditor  the  grounds  of  the  rejection. 

23.  If  the  Accountant  thinks  that  a  proof  has  been  improperly  admitted,  the  Court  may, 
on  his  application  after  notice  to  the  creditor  who  made  the  proof,  expunge  the  proof  or  reduce 
its  amount. 

24.  If  a  creditor  is  dissatisfied  with  the  decision  of  the  trustee  in  respect  of  a  proof  the 
Court  may,  on  the  application  of  the  creditor,  reverse  or  vary  the  decision. 

25.  The  Court  may  also  expunge  or  reduce  a  proof  upon  the  appUcation  of  a  creditor  if 
ihe  trustee  or  the  Accountant  declines  to  interfere  in  the  matter,  or,  in  the  case  of  a  composition 
or  scheme,  upon  the  appUcation  of  the  debtor. 

26.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  trustee  may  administer 
oaths  and  take  affidavits. 

21* 
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27.  The  Accountant,  before  the  appomtment  of  a  trustee,  shall  have  all  the  powers  of  a 
trustee  with  respect  to  the  examination,  admission,  and  rejection  of  proofs,  and  any  act  or  de- 
cision of  his  in  relation  thereto  shall  be  subject  to  the  Uke  appeal. 


The  Fourth  Schedule. 
(Contains  table  of  fees.) 


b)  No.  11  of  1904.    To  amend  the  Law  of  Bankruptcy 
(19th  August,  1904). 

[1.     Amends  Ord.  No.  23  of  1887,  Sched.  I.,  and  is  there  incorporated.] 
Short  title.    2.   This  Ordinance  may  be  cited  as  The  Bankruptcy  {Amendment) 
Ordinance,  1904.  

c)  No.  32  of  1909.    To  amend  Ordinance  No.  23  of  1887  (Bankruptcy) 

(31st  December,  1909). 

Definitions.  1.  In  tliis  Ordinance:  "Agent"  means  the  manager  in  Mauritius, 
carrying  on  business  in  Mauritius,  for  a  person  out  of  Mauritius  who  is  subject  to 
the  laws  of  Bankruptcy  of  the  Colony.  "Principal"  means  the  person  for  whom  such 
business  is  carried  on,  and  who  is  a  "debtor"  within  the  meaning  of  the  law  of  bank- 
ruptcy. 

Meaning  of  word  "debtor"  in  article  6  of  Ordinance  No.  23  of  1887.  2.  The  word 
debtor  in  article  6  of  Ordinance  No.  23  of  1887  shall  be  deemed  to  include :  a)  A 
person  who  is  domiciled  in  Maimtius ;  or  b)  A  person  who  within  a  year  before  the 
date  of  the  presentation  of  the  petition  has  ordinarily  resided  or  had  a  dwelling 
house  or  place  of  business  in  Mauritius ;  or  c)  A  person  who  though  not  himself  per- 
sonally within  the  Colony,  carries  on  business  by  an  agent  within  the  Colony  and 
possesses  assets  therein.  The  meaning  of  the  word  "debtor"  is  not  confined  to  a 
person  who  is  personally  present  in  the  Colony  when  he  commits  the  act  which  by 
Ordinance  No.  23  of  1887  is  made  an  act  of  bankruptcy,  whether  the  said  person 
is  or  is  not  a  British  subject. 

[3.    Amends  Ord.  No.  23  of  1887,  §  8,  and  is  there  incorporated.] 

Punishment  of  agente  of  debtors  in  certain  cases.  4.  The  agent  of  any  debtor 
by  or  against  whom  a  bankruptcy  petition  has  been  presented  shall,  in  each  of  the 
cases  following,  be  liable  to  be  imprisoned  for  any  time  not  exceeding  two  years, 
with  or  without  hard  labour,  that  is  to  say :  a)  If  he  does  not,  to  the  best  of  his  know- 
ledge and  behef,  fully  and  truly  discover  to  the  Accountant  or  the  trustee  all  the 
property  real  and  personal  of  his  principal  and  how,  and  to  whom,  and  for  what 
consideration  and  when  the  principal,  or  the  agent  on  his  behalf  disposed  of  any 
part  thereof,  except  such  part  as  has  been  disposed  of  in  the  ordinary  way  of  trade 
or  laid  out  in  the  ordinary  expenses  of  the  principal's  family,  unless  he  proves  that 
he  had  no  intent  to  defraud;  b)  If  he  does  not  deUver  up  to  such  Accountant  or 
trustee,  or  as  he  directs,  aU  such  part  of  the  moveable  property  of  his  principal  as 
is  in  his  custody  or  under  his  control,  and  which  he  is  required  by  law  to  deUver 
up  on  behaK  of  his  principal,  unless  he  proves  that  he  had  no  intent  to  defraud; 
c)  If  he  does  not  dehver  up  to  such  Accoimtant  or  trustee  or  as  he  directs,  all  books, 
documents,  papers,  and  writings  in  his  custody  or  under  his  control  relating  to  the 
property  or  affairs  of  his  principal,  unless  he  proves  that  he  had  no  intent  to  de- 
fraud; d)  If  after  the  presentation  of  a  bankruptcy  petition  by  or  against  his  prin- 
cipal or  within  four  months  next  before  such  presentation,  he  conceals  any  part 
of  the  property  of  his  principal  to  the  value  of  fifty  rupees  or  upwards,  or  conceals 
any  debt,  due  to  or  from  his  principal;  e)  If  after  the  presentation  of  a  bankruptcy 
petition  by  or  against  his  principal  or  within  four  months  next  before  such  presen- 
tation, he  fraudulently  removes  any  part  of  the  property  of  his  principal  to  the 
value  of  fifty  rupees  or  upwards ;  f )  If  he  makes  any  material  omission  in  any  state- 
ment relating  to  the  affairs  of  his  principal,  unless  he  proves  that  he  had  no  intent 
to  defraud;  g)  If,  knowing  or  believing  that  a  false  debt  has  been  proved  by  any 
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person  under  the  bankruptcy,  he  fails  for  the  period  of  one  month  to  inform  the 
Accountant  or  trustee  thereof;  h)  If,  after  the  presentation  of  a  bankruptcy  petition 
by  or  against  his  principal  he  prevents  the  production  of  any  book,  document, 
paper  or  writing  affecting  or  relating  to  the  property  or  affairs  of  his  principal, 
unless  he  proves  that  he  had  no  intent  to  conceal  the  state  of  the  affairs  of  his  prin- 
cipal, or  to  defeat  the  law;  i)  If,  after  the  presentation  of  a  bankruptcy  petition 
by  or  against  his  principal  or  within  four  months  next  before  such  presentation, 
he  conceals,  destroys,  mutilates  or  falsifies,  or  is  privy  to  the  concealment,  destruc- 
tion, mutilation  or  falsification  of  any  book  or  document  affecting  or  relating  to 
the  property  or  affairs  of  his  principal;  j)  If,  after  the  presentation  of  a  bankruptcy 
petition  by  or  against  his  principal  or  within  four  months  next  before  such  presen- 
tation, he  makes  or  is  privy  to  the  making  of  any  false  entry  in  any  book  or  docu- 
ment affecting  or  relating  to  the  property  or  affairs  of  his  principal ;  k)  If,  after  the 
presentation  of  a  bankruptcy  petition  by  or  against  his  principal  or  within  four 
months  next  before  such  presentation,  he  fraudulently  parts  with,  alters  or  makes 
any  omission  in,  or  is  privy  to  the  fraudulent  parting  with,  altering  or  making  any 
omission  in,  any  book  or  document  affecting  or  relating  to  the  property  or  affairs 
of  his  principal;  1)  If,  after  the  presentation  of  a  bankruptcy  petition  by  or  against 
his  principal  or  at  any  meeting  of  the  creditors  of  his  principal  within  four  months 
next  before  such  presentation,  he  attempts  to  account  for  any  part  of  the  property 
of  his  principal  by  fictitious  losses  or  by  fictitious  payments  or  expenses;  m)  If, 
within  four  months  next  before  the  presentation  of  a  bankruptcy  petition  by  or 
against  his  principal  he  has  obtained  by  any  false  representation  or  other  fraud, 
any  property  on  credit  on  behalf  of  his  principal  and  has  not  paid  for  the  same; 
n)  If,  within  four  months  next  before  the  presentation  of  a  bankruptcy  petition 
by  or  against  his  principal  he  obtains  under  the  false  pretence  of  carrying  on  the 
business  of,  and  deahng  in  the  ordinary  way  of  the  trade  of  his  principal,  any  pro- 
perty on  credit  on  behalf  of  his  principal  and  has  not  paid  for  the  same;  o)  If, 
within  four  months  next  before  the  presentation  of  a  bankruptcy  petition  by  or 
against  his  principal  he  pawns,  pledges,  or  disposes  of,  otherwise  than  in  the  ordi- 
nary way  of  the  trade  of  his  principal,  any  property  which  he  has  obtained  on  credit 
on  behaU  of  his  principal  and  has  not  paid  for  the  same;  p)  If  he  is  guilty  of  any  false 
representation  or  other  fraud  for  the  purpose  of  obtaining  the  consent  of  the  cre- 
ditors of  his  principal  or  any  of  them  to  any  agreement  with  reference  to  the  affairs 
or  the  bankruptcy  of  his  principal;  q)  If,  after  the  presentation  of  a  bankruptcy 
petition  by  or  against  his  principal  or  within  four  months  before  such  presentation, 
he  quits  the  Island  and  takes  with  him,  or  attempts  or  makes  preparation  for  quit- 
ting the  Island,  and  for  taking  with  him  any  part  of  the  property  of  his  principal 
to  the  amount  of  two  hundred  rupees  or  upwards,  which  ought  by  law  to  be  divided 
amongst  the  creditors  of  his  principal;  r)  If  within  one  month  next  before  the  pre- 
sentation of  a  bankruptcy  petition  by  or  against  his  principal  he  has  sold  away 
or  disposed  of  goods  being  part  of  his  assets  under  the  market  price,  and  has  there- 
by reduced  or  has  attempted  to  reduce  his  assets  unless  he  proves  that  he  had  no 
intent  to  defraud.  Provided  that  in  the  case  of  any  offence  under  paragraphs  d, 
i,  j,  n,  o,  q,  committed  after  the  presentation  of  the  bankruptcy  petition,  it  shall 
be  for  the  agent  to  prove  that  he  had  no  intent  to  defraud,  or  to  conceal  the  state 
of  the  affairs  of  his  principal,  or  to  defeat  the  law,  as  the  case  may  be ;  and  in  the 
case  of  any  such  offence  committed  within  four  months  next  before  the  presentation 
of  the  petition,  it  shall  be  for  the  prosecution  to  prove  that  the  agent  had  intention 
to  defraud,  or  to  conceal  the  state  of  the  affairs  of  his  principal,  or  to  defeat  the 
law,  as  the  case  may  be. 

Penalty  for  fraudulently  obtaining  credit  and  quitting  the  Island  and  for  not 
keeping  proper  books.  5.  The  agent  of  any  debtor  by  or  against  whom  a  bankruptcy 
petition  has  been  presented  shall,  in  each  of  the  cases  following,  be  Uable  to  be  im- 
prisoned for  any  time  not  exceeding  one  year,  with  or  without  hard  labour,  that 
is  to  say:  a)  If,  in  inciuring  any  debt  or  Uabihty  on  behalf  of  his  principal,  he  has 
obtained  credit  under  false  pretences,  or  by  means  of  any  other  fraud;  b)  If,  after 
the  presentation  of  a  bankruptcy  petition  or  within  four  months  next  before  such 
presentation,  he  has  with  intent  to  defraud  the  creditors  of  his  principal,  or  any  of 
them,  made  or  caused  to  be  made  any  gift,  delivery  or  transfer  of  or  any  charge 
on  the  property  of  his  principal;  c)  If  he  has,  with  intent  to  defraud  the  creditors 
of  his  principal,  concealed  or  removed  any  part  of  the  property  of  his  principal 
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since  or  within  two  months  before  the  date  of  any  unsatisfied  judgment  or  order 
for  payment  of  money  obtamed  against  his  principal,  or  against  the  said  agent 
on  behalf  of  his  principal;  d)  If  after  the  presentation  of  a  bankruptcy  petition 
by  or  against  his  principal  he  quits  the  Island  or  attempts  or  makes  preparation 
for  quitting  the  Island;  provided  it  is  proved  that  he  had  intention  to  defraud 
the  creditors  of  his  principal  and  to  evade  the  bankruptcy  law ;  e)  If,  within  the  three 
years  next  preceding  the  bankruptcy  of  his  principal  he  shall  have  failed  to  keep 
in  an  intelligible  manner  the  books  mentioned  in  article  8  of  the  Code  of  Commerce 
or  shall  have  failed  to  make  once  in  every  year  an  inventory  of  the  property  of  his 
principal,  unless  he  proves  that  he  had  no  intent  to  defraud. 

Transitory  clause.  6.  No  agent  shall  be  hable  to  any  prosecution  under  para- 
graphs d,  e,  i,  j,  k,  1,  m,  n,  o,  q,  of  article  4  and  of  paragraph  b  of  article  5  for  offences 
committed  within  four  months  preceding  the  coming  into  force  of  this  Ordinance. 
In  the  application  of  paragraph  e  of  article  5  to  any  prosecution  for  breach  thereof 
arising  out  of  any  bankruptcy  proceedings  commenced  within  three  years  after 
the  coming  into  force  of  this  Ordinance,  in  Ueu  of  the  words  "If,  within  the  three 
years  next  preceding  the  bankruptcy  of  his  principal",  there  shall  be  read  the  words 
"If  since  the  coming  into  force,  of  this  Ordinance". 

[7.  Amends  Ord.  No.  23  of  1887,  §  49,  and  is  there  incorporated.] 
Duties  and  liabilities  of  agent  under  certain  articles  of  Ord.  No.  23  of  1887. 
8.  All  duties  and  liabUities  imposed  on  the  principal  in  the  cases  referred  to  in  Ar- 
ticles 18,  19,  26,  84  and  in  the  proviso  to  articles  85  (2)  of  Ordinance  No.  23  of  1887 
shall  devolve  and  be  imposed  on  the  agent  when  the  principal  is  absent  from  the 
Colony. 

In  article  62  of  Ord.  No.  23  of  1887  "bankrupt"  to  include  "debtor",  9. 
The  expression  "bankrupt"  in  article  62  of  Ord.  No.  23  of  1887  shall  include 
"debtor." 

[10.     Amends  Ord.  No.  23  of  1887,  §  106  (2),  and  is  there  incorporated.] 
[11.     Amends  Ord.  No.  23  of  1887,  §118  (1),  and  is  there  incorporated.] 
[12.     Amends  Ord.  No.  23  of  1887,   §  135,  and  is  there  incorporated.] 
Provisional  seizure  of  goods  of  trader.    13.   1.  A  Magistrate  shall  have  power 
and  may  be  required  even  in  a  District  to  which  he  has  not  been  appointed  or  which 
has  not  been  assigned  to  him,  to  issue  an  order  for  the  provisional  seizure  of  the 
goods  and  moveable  property  of  any  trader  upon  the  appUcation  of  any  creditor, 
on  satisfactory  proof  being  given  that  such  trader  is  about  to  remove  or  is  actually 
removing  his  goods  and  moveable  property.    2.  Such  order  may  issue  and  process 
may  be  effected  and  served  at  any  hour  of  the  day  or  night  and  on  any  day  whether 
a  pubHc  hohday  or  not.    3.  All  process  consequent  on  such  order  shall  be  effected 
and  served  by  the  usher  of  the  District  in  which  such  order  issues ;  or  by  such  other 
usher  whom  the  Magistrate  may  appoint  at  the  time  he  issues  the  order.  4.  Article  30 
of  Ordinance  No.  22  of  1888  is  amended  accordingly. 

Magistrates  to  have  jurisdiction  to  try  offences.  14.  All  offences  under  this 
Ordinance  and  under  Ordinance  No.  23  of  1887  are  added  to  the  offences  within 
the  jurisdiction  of  District  Magistrates,  and  articles  137  and  138  of  Ordinance 
No.  23  of  1887  are  as  a  consequence  amended  by  the  addition  of  the  words  "or 
District  Magistrate"  after  the  words  "Bench  of  Magistrates"  or  "Bench"  wher- 
ever they  occur  in  these  articles;  and  the  provisions  of  these  articles  shall  apply 
to  all  informations  exhibited  and  to  all  offences  charged  as  aforesaid  before  such 
Magistrate.  Provided  that  cumulative  and  successive  sentences  passed  by  the 
Magistrate  shall  not  in  aU  exceed  one  year's  imprisonment  with  or  without  hard 
labour. 

Stamp  duty.  15.  Petitions  in  bankruptcy  shall  be  subject  to  a  stamp  duty  of 
one  rupee. 

Commencement  of  Ordinance.  16.  This  Ordinance  shall  come  into  force  on 
a  day  to  be  fixed  by  Proclamation. 

Short  title.  17.  This  Ordinance  may  be  cited  as  The  Bankruptcy  {Amendment) 
Ordinance,  1909. 
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Insolvency.^) 

a)  No.  23  of  1856.  To  repeal  Ordinance  No.  61  of  1844,  and  to  make 
further  and  better  Provision  in  Lieu  thereof  relative  to  Execution  of 
Judgments  by  Arrest  of  the  Body,  to  the  Duration  of  Imprisonment 
consequent  thereon,  and  to  Application  for  a  cessio  bonorum  by  In- 
solvent Debtors  not  being  Traders. 


[1—12.    Are  repealed  by  Ord.  No.  16  of  1869.] 

13.  Any  decision  or  order  of  the  Judge  on  the  hearing  of  petitions  for  a  cessio 
bonorum  and  all  matters  incidental  or  relating  thereto,  shall  be  subject  to  appeal 
to  the  Supreme  Court.  Provided  that  if  no  such  appeal  shall  be  entered  within 
21  days  from  the  date  of  any  such  decision  or  order  and  be  thereafter  duly  prose- 
cuted, every  such  decision  or  order  shall  be  final.  All  such  appeals  shall  be  brought 
on  by  petition,  motion,  or  special  case,  subject  to  any  general  rule  or  order  to  be  made 
by  the  Supreme  Court  relating  to  such  appeals. 

In  Mauritius  the  Judge  exercising  jurisdiction  is  the  Judge  sitting  in  the  bankruptcy  di- 
vision of  the  Supreme  Court.  In  Seychelles  the  Supreme  Court  is  the  Court  of  Insolvency, 
with  the  Chief  Justice  as  Judge. 

14.  It  shall  be  lawful  for  the  Governor  to  appoint  one  or  more  fit  and  proper 
persons  to  act  as  Official  Assignees  in  Insolvency. 

Repealed  in  Seychelles.  —  Seychelles,  Ord.  No.  11  of  1911,  §  14. 

15.  Forthwith  upon  the  fihng  of  any  petition  for  a  cessio  bonorum  an  Official 
Assignee  shall  be  appointed  by  order  of  the  Judge  an  assignee  of  the  petitioner's 
estate  and  effects  to  act  with  the  assignees  to  be  chosen  by  the  creditors,  and  all 
the  personal  estate  and  effects  and  the  rent  and  profits  of  the  real  estate  and  the 
proceeds  of  the  sale  of  all  the  estates  and  effects,  real  and  personal,  of  the  peti- 
tioner shall,  in  every  case,  be  possessed  and  received  by  such  Official  Assignee  alone, 
save  when  it  shall  be  otherwise  ordered  by  the  Judge. 

Repealed  in  Seychelles.  —  Seychelles,  Ord.  No.  11  of  1911,  §  14.  As  to  form  of  petition 
see  In  re  Chardenoux,  (1861)  Dec.  11. 

16.  The  Official  Assignee  shall  be  the  Accountant  in  Insolvency,  and  shall 
superintend  and  control  the  care  and  management  of  the  funds  belonging  to  insol- 
vent estates,  and  of  aU  funds,  with  the  arrangement  of  which  he  may  be  charged,  and 
shall  conduct  the  business  thereof  in  such  manner  as  may,  by  the  Judge,  be  directed. 

Repealed  in  Seychelles.  —  Seychelles,  Ord.  No.  11  of  1911,   §  14. 

17.  Until  assignees  shall  be  chosen  by  the  creditors  of  the  petitioner,  the  Official 
Assignee  shall,  to  all  intents  and  purposes  whatsoever,  be  deemed  to  be  the  sole 
assignee  of  the  petitioner's  estate  and  effects,  and  if  the  Judge  shaU  so  order,  may, 
before  assignees  shall  be  chosen  by  the  creditors,  sell  or  otherwise  dispose  of  any 
property  of  the  petitioner  which  shaU  be  of  a  perishable  nature  or  the  holding  pos- 
session whereof,  until  the  choice  of  assignees,  would,  in  the  judgment  of  the  Judge 
be  prejudicial  to  the  insolvent's  estate.  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  authorize  the  Official  Assignee  to  interfere  with  the  assignees 
chosen  by  the  creditors  in  the  appointment  or  removal  of  a  solicitor  or  attorney, 
or  after  such  choice,  in  directing  the  time  and  manner  of  effecting  any  sale  of  a 
petitioner's  estates  or  effects. 

19.  The  Judge  may  order  and  allow  to  be  paid  out  of  the  funds  recovered  from 
any  petitioner's  estate  to  the  Official  Assignee  thereof,  as  a  remuneration  for  his 
services,  such  sum  as  shall,  upon  consideration  of  the  amount  of  the  insolvent's 
property,  the  sums  recovered,  and  the  nature  of  the  duties  performed  by  such  Of- 
ficial Assignee,  appear  to  be  just  and  reasonable. 

Repealed  in  Seychelles.  —  Seychelles,  Ord.  No.  11  of  1911,  §  14. 

20.  On  or  before  4th  March  in  every  year,  there  shall  be  laid  before  the  Govern- 
ment by  every  Official  Assignee,  a  return  in  the  form  in  the  Schedule  shewing  the 
particulars  in  respect  of  every  estate  under  his  charge  and  which  shaU  not  havo 
been  finally  wound  up  on  31st  December  in  the  preceding  year,  and  such  return 
shall  be  certified  by  the  Judge  and  shall  be  subject  to  such  further  regulation,  as 
to  the  form  or  otherwise,  as  the  Supreme  Court  may  think  fit  to  make. 

^)  See  also  title  Bankruptcy,  supra. 
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21.  Any  debtor  not  being  a  trader  and  being  in  insolvent  circumstances  may 
petition  for  leave  to  make  a  cessio  bonorum,  although  he  may  not  be  a  prisoner  for 
debt;  such  petitions  shall  be  filed  in  the  Registry. 

A  person  who  has  ceased  to  be  a  trader,  and  who  is  not  entitled  to  petition  in  bankruptcy 
under  the  Bankruptcy  Ordinance,  may  be  entitled  to  the  benefits  of  this  Ordinance  in  respect 
of  old  commercial  debts.  —  In  re  Billing,  (1861)  Dec.  63.  Butcp.  H6brard  v.  Randabal.,  (1879) 
Dec.  101.  See  also  Mauritius  Ord.  No.  23  of  1887,  §  130.  A  petitioner  who  is  a  broker,  though 
he  never  acted  as  such,  and  has  not  taken  out  a  license  for  some  time,  incurring  debts  of  a  civil 
nature  as  owner  of  a  sugar  estate,  may  claim  relief  under  this  Ordinance.  —  In  re  Qu61and, 
(1868)  Dec.  22. 

22.  Any  prisoner  for  debt  having  filed  his  petition  for  leave  to  make  a  cessio 
bonorum  may  be  released  from  prison  provisionally  on  giving  bail  in  such  sum  as 
the  Court  or  a  Judge  shall  fix.  Application  for  such  provisional  release  shall  be  made 
by  motion  before  the  Court  or  a  Judge  in  Chambers,  due  notice  of  motion  shall 
be  served  upon  the  detaining  creditors,  any  one  of  whom  shall  be  entitled  to  shew 
cause  against  the  motion.  If  such  provisional  release  be  granted,  the  debtor  shall 
be  bound  to  continue  the  prosecution  of  his  petition  with  all  due  diligence.  In  de- 
fault whereof,  he  shall  be  deprived  of  the  benefit  of  such  cessio  bonorum  and  shall 
be  liable  to  be  remanded  to  prison  by  a  Judge's  order. 

23.  The  Judge  shall  have  power  to  fix  a  certain  delay  within  which  all  creditors 
of  any  person  having  filed  his  petition  for  a  cessio  bonorum  shall  be  bound  to  notify 
their  claims  against  the  estate  of  the  petitioner  to  the  Official  Assignee,  and  also 
to  fix  a  day  upon  which  such  creditors  shall  be  bound  to  attend  before  the  Judge 
and  prove  their  claims,  and  further  to  order  that  all  persons  failing  so  to  notify  and 
prove  their  claims  shall  be  debarred  from  the  right  of  voting  in  the  choice  of  assignees 
or  in  any  other  question  wherein,  under  the  provisions  of  this  Ordinance,  the  decision 
of  a  majority  of  the  creditors  of  an  insolvent  shall  be  binding  upon  all  the  creditors. 
Notice  thereof  shall  be  pubhshed  ia  the  Gazette  and  in  3  local  daily  newspapers. 

Promissory  notes  executed  by  the  petitioner  can  not  be  set  off,  if  they  are  not  due  at  the 
date  of  the  filing  of  the  petition,  against  a  claim  due  and  forming  part  of  the  assets  of  the  peti- 
tioner. —  Laurent  v.  Campbell,  (1867)  Dec.  40.  A  creditor  attaching  before  a  cessio  bonorum  may 
add  the  costs  of  the  attachment  to  his  claim.  —  Pascauv.  Duclerc  des  Rauches,  (1890)  Dec.  4. 
See  Ord.  No.  14  of  1864,  §§  8,  9,  21. 

24.  No  other  proceedings  shall  be  required  for  a  cessio  bonorum  than  the  herein- 
after mentioned,  that  is  to  say:  A  petition  made  ex  parte  to  the  Judge.  The  fihng 
of  the  balance  sheet  agreeably  to  article  898  of  the  Code  of  Civil  Procedure,  the 
truth  of  which  balance  sheet  the  debtor  shall  swear  to.  And  a  notice  by  the  debtor 
published  in  the  Gazette,  and  in  3  local  daily  newspapers  stating  that  he  has  applied 
for  a  cessio  bonorum  and  the  day  when  the  case  is  to  be  heard. 

25.  On  the  day  fixed  for  the  hearing  of  the  case  any  creditor  may  be  admitted 
to  oppose,  whether  he  appear  iu  person  or  by  his  counsel. 

26.  The  Judge  upon  the  hearing  of  any  petition  for  a  cessio  bonorum  shall 
decide  upon  any  iacidental  discussion  which  may  arise  between  the  petitioner  and 
the  other  parties,  on  the  right  to  oppose,  on  the  vaUdity  of  claims,  and  generally 
on  any  matter  whatever  connected  with  the  said  cessio  bonorum. 

27.  The  Judge  at  the  sitting  fixed  for  hearing  of  the  petition  for  cessio  bonorum 
shall  swear  the  petitioner  to  the  truth  of  the  schedule  (bilan)  drawn  up  and  deposited 
by  him  as  prescribed  by  article  898  of  the  Code  of  Civil  Procedure,  and  after  having 
heard  the  parties  and  examined  upon  oath  such  witnesses  as  the  Judge  shall  think 
fit,  shall  order  that  the  petitioner  do  execute  an  assignment  of  all  his  real  and  per- 
sonal estates  and  effects,  or  cessio  bonorum,  to  such  assignees  as  shall  be  in  that 
behalf  chosen  for  the  benefit  of  all  his  creditors  and  that  subject  to  the  executing 
of  such  assignment,  the  petitioner  be  discharged  either  immediately  or  after  under- 
going one  of  the  terms  of  imprisonment  hereinafter  mentioned,  according  to  the 
circumstances  of  the  case.  [The  effect  of  such  order  of  discharge  shall  be  to  protect 
for  the  future,  the  person  of  the  debtor  from  arrest  or  imprisonment  at  the  suit 
of  any  creditor  in  respect  of  any  debts  or  HabUities  contracted  by  the  debtor  before 
the  date  of  the  cessio  bonorum ;]  the  after  acquired  property  of  the  debtor  remai- 
ning hable  for  such  debts  as  hereinafter  provided. 

The  editors  of  the  Laws  of  Mauritius  consider  the  part  in  brackets  as  obsolete,  citing 
Ord.  No.  16  of  1869. 

28.  If  it  shall  appear  to  the  said  Judge  that  the  petitioner  comes  within  the 
conditions  of  article  1268  of  the  Civil  Code  and  thereunder  is  entitled  to  the  benefit 
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of  a  cessio  bonorum,  the  judgment  ordering  the  cessio  bonorum  shall  also  order 
the  immediate  discharge  of  the  petitioner,  upon  executing  the  assignment  herein- 
before mentioned. 

29.  If  it  shall  appear  to  the  said  Judge  that  the  said  petitioner  does  not  come 
within  the  conditions  of  the  said  article  1268  but  that  he  has  not  been  guilty  of 
any  of  the  acts  specified  in  the  two  following  sections,  the  Judge  may,  at  his  dis- 
cretion, order  the  immediate  discharge  of  the  petitioner  upon  executing  the  assign- 
ment hereinbefore  mentioned  or  may  order  his  committal  or  detention  in  prison  for 
a  period  which  shall  not  exceed  6  months. 

Where  a  person  incurs  a  debt  which  he  can  not  presently  pay,  but  expects  to  pay  out 
of  the  profits  to  be  derived  from  the  objects  purchased,  he  is  not  entitled  to  a  full  discharge 
of  his  debts.  —  In  re  Faduilhe,  (1869)  Dee.  1,  2.  The  burden  of  proof  that  he  has  been 
unfortunate  and  has  acted  in  good  faith  lies  with  the  petitioner,  even  where  no  creditor 
opposed  the  petition.  —  In  re  Fossoyeux,  (1866)  Dec.  78.  As  to  circumstances  warranting 
the  granting  or  refusal  of  a  petition  for  discharge,  see  the  following  cases:  In  re  Bonnier  & 
Mailloux,  (1861)  Dec.  83;  In  re  Billing,  (1861)  Dec.  91;  In  re  Lanougarede,  (1866)  Dec.  132; 
In  re  Bazire,  (1866)  Dec.  132;  In  re  Hardy  (1868)  Dec.  69;  In  re  E.  L.,  (1869)  Dec.  55; 
In  re  Hossan  Hajee  Ismail,  (1874)  Dec.  3;  In  re  Queeland,  (1878)  Dec.  52;  In  re  Gustave 
Pougnet,  (1880)  Dec.  5;  Pougnet  v.  Official  Assignee,  (1880)  Dec.  47;  In  re  Villemain,  (1880) 
Dec.  131.  See  also  Mauritius  and  Seychelles  Ord.  No.  14  of  1864.  §  14,  and  cases  cited  in 
note  to  Seychelles  Ord.  No.  33  of  1853,  §  146. 

30.  If  it  shall  appear  to  the  said  Judge  that  the  petitioner  has  fraudulently 
contracted  any  debt,  either  by  breach  of  trust  or  by  means  of  false  pretences,  without 
reasonable  expectation  at  the  time  of  contracting  such  debt  that  he  should  be  able 
to  pay  the  same  or  that  the  petitioner  has  deceitfully  or  by  means  of  false  pretences, 
obtained  from  his  creditors  their  forbearance  and  delay  for  payment  or  that  he  has 
caused  useless  and  unnecessary  costs  to  be  incurred  by  a  dilatory,  vexatious,  or 
frivolous  defence,  or  exception  to  an  action,  or  that  the  petitioner  has  been  taken 
and  detained  in  execution  for  damages  recovered  against  Mm  by  his  creditor,  in 
an  action  for  malicious  prosecution,  or  for  Ubel  or  slander,  or  in  any  other  action 
for  malicious  injuries  to  the  person  or  property  of  the  creditor,  in  such  case  the  Judge 
shall  order  his  committal  or  detention  in  prison  for  a  period  not  exceeding  eighteen 
months. 

Semhle,  this  section  is  repealed  by  Ord.  No.  16  of  1869.  —  Piggott  and  Thibaud,  Laws 
of  Mauritius,  h.  1. 

31.  If  it  shaU  appear  to  the  said  Judge  that  the  petitioner  has  fraudulently, 
with  the  intention  of  concealing  the  real  state  of  his  affairs,  or  of  defeating  the  ob- 
ject of  this  Ordinance,  wilfully  destroyed  or  prevented  the  production  of  any  book, 
paper,  or  writing  concerning  his  affairs  subject  to  investigation  in  virtue  of  this 
Ordinance,  or  that  the  petitioner  has  kept  or  caused  to  be  kept  false  books,  or  has 
wilfuUy  made  or  caused  to  be  made  false  entries,  or  has  wilfuUy  omitted  entries, 
or  has  wilfuUy  falsified  or  altered  any  book,  paper,  or  writing,  or  that  the  petitioner, 
with  the  intention  to  diminish  the  amount  of  dividend  to  be  divided  among  the 
creditors,  or  to  procure  an  undue  preference  for  any  of  his  creditors,  has  given  re- 
leases, receipts,  or  acquittances  for  any  debt  due  to  him,  or  has  mortgaged,  pledged, 
or  otherwise  encumbered  or  sold,  assigned,  or  transferred,  any  part  of  his  estate 
or  effects,  or  that  the  petitioner  has  been  guilty  of  any  other  fraud  calculated  or 
intended  to  prejudice  the  interest  of  his  creditors,  in  such  case  the  Judge  shall 
order  his  committal  or  detention  in  prison  for  a  period  not  exceeding  3  years. 

Semhle,  this  section  is  repealed  by  Ord.  No.  16  of  1869.  —  Piggott  and  Thibaud.  Laws 
of  Mauritius,  h.  1. 

32.  On  the  said  day  fixed  for  the  hearing  of  the  case,  two  assignees  shall  be 
chosen  by  the  majority  of  the  creditors  present  in  Court  or  duly  represented  by 
letter  of  attorney.  Provided  that  the  Judge  shall  have  power  to  reject  any  person 
so  chosen,  who  shall  appear  to  him  unfit  to  be  an  assignee  or  to  remove  any  assignee, 
and  upon  such  rejection  or  removal  new  choice  and  appointment  of  another  assignee 
shall  be  made  in  the  like  manner. 

33.  The  assignee  so  appointed  shall  be  under  the  control  of  the  Judge  and  shall, 
in  aU  things,  represent  the  mass  of  the  creditors,  and  shall  act  for  them  and  on  their 
behalf  in  the  same  manner  as  they  themselves  could  have  done  in  all  acts,  actions, 
suits,  or  proceedings  touching  or  in  any  way  concerning  the  said  cessio  bonorum  and 
the  obtaining  possession  of  the  management  and  sale,  in  the  manner  and  form  by  law 
prescribed,  of  all  the  real  and  personal  estate  assigned  and  made  over  by  the  insolvent. 
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34.  The  said  assignees  shall,  in  like  manner,  hold,  exercise,  and  possess  all 
the  rights,  titles,  and  interests  of  the  insolvent  in  all  actions,  suits,  matters,  and  things 
touclnng  or  in  any  wise  concerning  the  real  and  personal  estate  of  such  assigning 
debtor,  and  may  renew  or  continue  all  or  any  real  or  personal  action  or  suit  by  him 
already  commenced  or  instituted  in  the  same  manner  as  he  himself  might  have  done. 
Provided  that  the  said  assignees  shall  have  no  power  to  institute  or  defend  any  legal 
proceedings  or  to  perform  any  acts  other  than  conservatory  acts  or  acts  of  admi- 
nistration (actes  administratits  ou  conservatoires)  without  the  leave  of  the  Judge 
first  obtained. 

35.  Any  agreement  made  pending  or  after  the  cessio  bonorum  between  the  debtor 
and  three-fourths  in  number  and  value  of  his  creditors  shall,  subject  to  the  appro- 
val of  the  Judge,  be  binding  upon  all  the  creditors.  If  the  Judge  shall  deem  such 
agreement  reasonable,  he  shall  order  the  same  to  be  filed  and  entered  in  record 
of  the  Registry,  and  shall  further  order  that  the  said  cessio  bonorum  be  disconti- 
nued or  annulled,  as  the  case  may  be.  Any  creditor  shall  be  entitled  to  an  office 
copy  of  the  said  agreement  upon  apphying  to  the  Registry  and  pa3rLng  for  the  same. 

The  policy  of  these  provisions  is  to  subject  the  minority  of  creditors  to  the  opinon  of 
the  majority,  where  the  majority  is  of  a  certain  amount,  for  the  common  benefit  of  all 
persons  interested.  —  In  re  Hardy,  (1862)  Dec.  1.  The  Court  may  refuse  to  approve  an 
arrangement  whereby  one  of  the  creditors  is  given  an  advantage  over  the  others,  even  though 
the  scheme  is  approved  by  more  than  three-fourths  of  the  creditors.  —  In  re  Lanougardde, 
(1866)  Dec.  1.  See  also  In  re  Maingard  &  Chevreau,  ( 1862)  Dec.  38;  Inre  Langlois,  (1868(  Dec.  80. 

36.  No  such  agreement,  even  though  it  shall  operate  as  a  discharge  of  the 
debtor  after  part  payment  of  the  debt,  shall,  in  any  way,  prejudice  the  rights  of 
any  creditor  as  regards  the  balance  of  his  claims  against  any  co-debtors  or  indorsers 
jointly  Hable  for  the  debt.  Nor  shall  such  agreement  in  any  way  affect  or  invaHdate 
any  mortgaged  or  privileged  claim  which  any  creditor  may  hold  upon  the  real  or 
personal  property  of  the  debtor,  unless  there  be  an  express  stipulation  to  the  con- 
trary in  such  agreement. 

37.  The  assignees,  with  the  leave  of  the  Judge  first  obtained,  may  compound 
or  enter  into  any  compromise  or  adjustment  respecting  the  debts,  credits,  engage- 
ments, estate,  and  effects  of  the  insolvent,  and  sell,  assign,  or  otherwise  dispose 
of  his  credits,  estate,  and  effects  to  the  best  advantage. 

38.  The  proceeds  of  all  sales,  receipts,  and  recoveries  effected  by  the  said  as- 
signees shall  by  them  be  deposited  forthwith  in  the  hands  of  the  Official  Assignee, 
and  when  there  shall  be  a  sum  sufficient  to  make  a  dividend  among  the  creditors, 
the  said  assignees  shall  prepare  the  scheme  or  table  for  a  dividend  which  shall  be 
deposited  and  remain  in  the  Registry  for  at  least  eight  days  from  the  publication 
of  an  advertisement  of  such  dividend,  which  shall  be  printed  in  the  Gazette  and  in 
three  of  the  local  daily  newspapers  and  posted  up  in  the  haU  of  the  Court  to  the 
end  that  all  creditors  interested  in  the  dividend  may  have  due  notice  and  oppose 
and  contest  the  same  if  they  think  fit.  In  case  of  opposition  or  if  the  parties  can 
not  come  to  an  amicable  arrangement,  the  Judge  shall  decide  thereon  summarily, 
after  having  first  heard  the  said  assignees  as  well  as  the  opposing  creditor  or  creditors. 

39.  The  assignees  shall,  from  time  fco  time,  convene  a  meeting  of  the  creditors, 
to  submit  to  them  an  account  of  their  management  of  the  estate  and  effects  of  the 
insolvent  and  to  consult  as  to  the  measures  which  should  be  taken  in  the  general 
interest  of  all  the  creditors.  Such  meeting  may  also  be  ordered  by  the  Judge 
to  be  convened  on  the  petition  of  two  or  more  creditors.  Notice  of  such  meeting 
shall  be  given  to  the  assignees,  who  shall  be  bound  to  attend  and  give  such  infor- 
mation, explanation,  and  justifications  as  may  be  required  of  them. 

40.  If,  subsequently  to  any  judgment  which  shall  have  admitted  an  insolvent 
debtor  to  the  benefit  of  a  cessio  bonorum,  he  shall  have  acquired  any  right,  title, 
or  interest  to  any  property,  real  or  personal  of  any  description,  not  affected  by  the 
said  judgment,  the  assignees  shall  immediately  apply  to  such  insolvent  to  deliver 
or  assign  to  them  all  such  newly  acquired  property,  and  if,  on  such  demand,  the 
insolvent  shall  refuse  or  neglect  to  comply  with  the  same,  the  said  assignees 
shall  apply  by  petition  to  the  Judge,  who,  after  examining  the  circumstances  of 
the  case,  and  after  hearing  the  insolvent  and  any  other  witnesses  whom  the  Judge 
may  see  fit  to  examine,  which  the  Judge  is  hereby  empowered  to  do,  may  order 
the  committal  and  detention  in  prison  of  such  insolvent,  until  he  shall  have  deli- 
vered or  assigned  to  the  assignees  all  such  subsequently  acquired  property. 
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41.  In  case  of  neglect  or  refusal  of  the  assignees  to  procure  the  assignment 
and  delivery  to  them  of  any  such  after  acquired  property,  any  creditor  of  the  in- 
solvent for  a  bona  fide  claim  proved  or  proveable  under  the  cessio  bonorum  shall 
be  entitled  to  summon  the  assignees  before  the  Judge  to  shew  cause  why  they  should 
not  act  under  the  provisions  of  the  preceding  article  in  order  to  obtain  possession 
of  such  property.  No  such  creditor  shall  have  any  other  or  further  recourse  against 
the  person  or  property  of  the  insolvent  in  respect  of  his  said  claim. 

42.  The  filing  of  any  petition  for  a  cessio  bonorum  shall  constitute,  in  favor  of 
the  mass  of  the  creditors  of  the  petitioner,  a  general  mortgage  of  all  the  real  estate 
of  the  petitioner,  having  to  all  intents  and  purposes,  the  effect  of  a  judicial  mortgage. 

Judicial  mortgages  are  abolished.  — ■  Ord.  No.  32  of  1866. 

43.  The  Official  Assignee  appointed  to  act  in  the  said  petition  shall,  imme- 
diately upon  his  appointment,  present  to  the  Conservator  of  Mortgages  for  ins- 
cription in  his  books,  free  of  charge,  a  schedule  (bordereau)  of  general  inscription 
in  favour  of  the  mass  of  the  creditors  of  the  petitioner.  It  shall  be  sufficient  if  such 
inscription  mention  the  Christian  name,  surname,  place  of  abode,  and  occupation 
of  the  petitioner  and  the  date  of  the  filing  of  his  petition. 

In  Seychelles  the  schedule  must  be  forwarded  within  three  days  after  filing  the  petition. 
—  Seychelles,  Ord.  No.  11  of  1911,  §  10. 

44.  The  said  general  mortgage  and  the  inscription  taken  in  virtue  thereof 
shall  vest  in  the  assignees  for  the  benefit  of  the  mass  of  the  creditors.  No  costs  of 
inscription  of  any  judicial  mortgage  inscribed  after  the  said  general  inscription 
shall  be  allowed  out  of  the  estate. 

45.  AU  mortgages  and  privileges  over  any  portion  of  the  real  estate  of  a  peti- 
tioner for  a  cessio  bonorum,  inscribed  within  one  month  previous  to  the  date  of 
the  filing  of  his  petition,  shall  prima  facie  be  reputed  nuU  and  void  as  against  the 
mass  of  the  creditors  of  the  petitioner,  subject  to  the  right  of  the  creditor  having 
acquired  any  such  mortgage  or  privilege  to  prove  that  the  same  was  granted  bona 
fide,  for  a  valuable  consideration,  and  without  undue  preference ;  and  not  as  a  secu- 
rity for  any  pre-existing  debt. 

This  section  does  not  apply  to  judicial  mortgages,  but  merely  to  conventional  mort- 
gages granted  as  a  security  for  a  pre-existing  debt.  —  Campbell  v.  Oriental  Bank  Corporation. 
(1868)  Dec.  37. 

46.  If  any  debtor,  not  being  a  trader,  being  in  insolvent  circumstances,  shall 
voluntarily  convey,  assign,  transfer,  charge,  deUver,  or  make  over  any  portion  of 
his  real  or  personal  estate  or  effects  to  any  creditor  or  to  any  person  in  trust  for  or 
for  the  benefit  of  any  creditor,  with  intent  to  give  any  undue  preference  to  such 
creditor,  every  such  conveyance,  assignment,  transfer,  charge,  delivery,  and  making 
over  shall  be  deemed  and  declared  to  be  fraudulent  and  void  as  against  the  assignees 
of  such  debtor  appointed  under  this  Ordinance. 

47.  In  case  it  shall  appear  that  any  insolvent  who  shall  have  been  admitted 
to  the  benefit  of  a  cessio  bonorum  in  virtue  of  this  Ordinance,  shall  have  wilfully 
and  with  design  to  defraud  his  creditors,  omitted  in  his  schedule  a  written  account 
and  statement  of  his  estate  and  effects  so  sworn  to  as  aforesaid  any  part  or  portion 
of  his  estate,  effects,  or  property  of  any  kind  or  description  whatsoever,  excepting 
such  effects  as  are  exempted  from  seizure  by  law,  such  debtor  shall  be  liable  to  im- 
prisonment i)  exceeding  two  years. 

48.  In  case  any  insolvent  debtor  or  other  person  taking  an  oath  under  the  pro- 
visions of  this  Ordinance,  shall  wilfully  forswear  and  perjure  himself  he  shall  be  liable 
to  imprisonment  not  exceeding  two  years. 

49.  The  provisions  of  this  Ordinance  .  .  .  shall  not  be  applicable  to  the  debts 
or  fines  due  to  Her  Majesty,  nor  to  condemnations  for  infractions  of  revenue  laws, 
unless  the  consent  of  the  Governor  shall  have  been  first  had  and  obtained  for  the  dis- 
charge of  any  prisoner  arrested  or  detained  for  any  such  debts,  fines,  or  condemnations. 

[50.  Is  obsolete.] 

[51.  This  Ordinance  is  applicable  to  all  foreigners.] 

[52.  Is  absolete.] 

[53.  Ordinance  No.  61  of  1844  is  repealed.] 

[54.  Commencement  of  Ordinance  —  1st  November,  1856.] 

1)  Sic;  semble  "not"  should  be  inserted. 
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MAURITIUS. 


Name  of  petitioner. 

t— t 

Gross  amount  of  the  debts  and  liabilities  stated  in  the  petitioner's 
balance  sheet. 

10 

Net  amount  of  debts  proved. 

w 

Gross  amount  of  assets  in  balance  sheet. 

hp. 

Total  amount  of  assets  collected. 

01 

Total  amount  paid  in  dividend. 

C3 

Average  rate  per  cent  on  the  debts  proved. 

^ 

Total  amount  of  charges  (exclusive  of  the  allowance  of  the  Official 
Assignee). 

00 

Total  amount  of  allowance  to  the  Official  Assignee. 

to 

Total  amount  of  allowance  to  the  Official  Assignee  for  petty 
expenses. 
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p 

Average  rate  per  cent  on  moneys  collected  by  Official  Assignee. 

t—l 

Balance  in  Bank                               to  the  credit  of  the  estate. 

t— 1 

Balance  in  the  hands  of  the  Official  Assignee. 

1— ' 

Terms  of  judgment  ordering  discharge  of  petitioner. 

Cause  of  failure. 

en 

Insolvencies  in  which  final  dividends  have  been  declared,  and  the 
estates  wound  up  between  1st,  and  31st  Dec.  inclusive. 
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b)  No.  14  of  1864.    To  amend  the  Law  in  regard  to  . . .  Insolvency. 

[1 — 4.    Are  repealed.] 

Assignees  empowered  to  sue  and  defend  suits.  5.  The  assignees  of  any  .  . . 
insolvent  estate  shall  have  fuU  power,  without  reference  to  the  Judge  to  sue  or  defend 
in  all  suits  or  actions  relating  to  such  estate ;  provided  that  the  Judge  .  .  .  shall 
have  power,  on  the  appHcation  of  any  interested  party,  to  interfere,  and  make 
such  order  in  the  matter  as  upon  cause  shewn  shall  appear  just  and  reasonable. 

On  petition  being  filed.  Judge  may  grant  protection  to  insolvent,  and  put  official 
assignee  in  possession.  7.  On  the  filing  of  any  petition  for  cessio  bonorum  the  Judge 
shall  order  the  official  assignee  in  insolvency  to  enter  into  possession  of  the  petitioner's 
estate  provisionally  for  the  due  conservation  thereof,  until  the  Judge  shall  finally 
decide  on  the  petition. 

Creditor  not  proving  his  debt  in  time  to  lose  right  to  dividends  declared.  8.  Any 
creditor  of  any  .  .  .  insolvent  estate,  who  shall  not  have  proved  his  debt  before  the 
declaration  of  a  dividend  shall  not  participate  in  such  dividend,  and  upon  the  decla- 
ration of  any  subsequent  dividend,  he  shall  only  be  entitled  to  receive  his  share 
of  such  subsequent  dividend,  unless  he  shaU  give  satisfactory  reason  to  the 
Judge  ...  for  not  having  sooner  proved  his  claim,  in  which  case  the  Judge  may 
authorize  him  to  receive  an  equalizing  dividend. 

Sum  may  be  set  aside  for  dividend  for  absent  creditors.  9.  Whenever  the  Judge  . . 
shall  have  reason  to  believe  that  any  .  .  .  insolvent  is  indebted  to  parties  who  are 
absent  from  the  Colony,  Avithout  having  any  known  attorney  or  representative 
therein,  the  Judge  shall  order  that  the  assignees  shall  retain  such  share  of  the  assets 
as  may  suffice  to  pay  dividends  upon  the  claims  of  such  absent  creditors,  until 
notice  shall  have  been  given  to  the  said  absent  creditors,  and  they  shall  have  had 
sufficient  time  to  prove  their  claims. 
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Insolvent  may  obtain  discharge.  14.  It  shall  be  lawful  to  any  person  who  ... 
shall  have  filed  a  petition  for  cessio  bonorum  ...  to  move  the  Judge  to  grant  him 
a  full  discharge  of  all  his  debts  prior  to  the  filing  of  his  petition.  Upon  such  motion 
being  made,  the  Judge  shall  order  the  same  to  be  notified  in  two  successive  numbers 
of  the  Gazette,  and  in  any  two  newspapers  published  in  the  Colony,  and  after  the 
expiry  of  two  weeks  from  the  last  of  such  notifications  the  Judge  shall  proceed  to 
determine  in  the  premises.  The  Judge  may  thereupon  grant  the  said  application, 
but  only  in  ease  the  insolvent  shall  satisfy  the  Judge  that  he  did  not  carry  on  busi- 
ness by  means  of  fictitious  capital,  that  at  the  time  when  his  debts  were  contracted 
he  had  a  reasonable  or  probable  ground  of  expectation  of  being  able  to  pay  the  same, 
that  his  insolvency  is  not  attributable  to  rash  or  hazardous  speculation  or  to  un- 
justifiable extravagance  in  living  or  to  gambling,  and  that  he  has  not  been  guilty 
of  any  fraudulent  devices  in  relation  to  Ms  affairs.  Every  order  which  shall  be 
pronounced  by  the  Judge  either  by  way  of  granting  or  of  refusing  such  application, 
shall  be  subject  to  review  by  the  Supreme  Court  within  fourteen  days.  Any  order 
granting  such  application  which  shall  either  be  pronounced  be  the  Judge  and  shall 
not  be  appealed  from,  or  which  shall  be  affirmed  on  appeal,  and  any  such  order 
which  shall  be  made  by  the  Supreme  Court  on  appeal,  shall  constitute  and  import 
in  favor  of  the  insolvent  a  full  discharge  of  all  obligations  contracted  by  him  prior 
to  his  filing  his  petition  for  cessio  bonorum  and  which  were  included  by  him  in 
the  balance  sheet  filed  by  him.  .  . 

Judge  may  give  order  in  Chambers.  16.  The  .  .  .  Judge  in  case  of  cessio  bono- 
rum may  sit  at  Chambers  for  the  despatch  of  such  part  of  the  business  of  his  Court 
as  can,  without  detriment  of  the  pubUc  advantage  arising  from  the  discussion  of 
questions  in  open  Court,  be  heard  in  Chambers,  and  when  sitting  at  Chambers 
he  shall  have  .  .  .  in  all  respects  like  power  and  Jurisdiction  as  when  sitting  in  Court. 

Registrar  authorized  to  make  affidavits  and  swear  witnesses.  20.  In  all  matters 
arising  under  this  Ordinance  or  under  Ordinance  No.  23  of  1856  the  Registrar  shall 
have  power  to  take  affidavits,  and  to  swear  witnesses  and  interpreters. 

Creditors  may  prove  their  debts  by  affidavit,  before  any  Judge  or  the  Master 
or  Registrar,  or  any  District  Magistrate.  21.  Any  creditor  of  a  party  who  has  .  .  . 
filed  his  petition  for  leave  to  make  a  cessio  bonorum  shall  be  at  liberty  to  prove 
his  debt,  by  affidavit,  to  be  sworn  before  a  Judge,  the  Master  and  Registrar,  or  any 
Magistrate.  Any  affidavit  sworn  as  herein  aforesaid  shall  be  taken  to  be  as  vaUd 
and  effectual  to  all  intents  and  purposes  as  if  the  same  had  been  sworn  in  Court .  .  . 
Provided  always,  that  any  person  having  interest  to  dispute  any  debt  so  proved 
shall  be  at  Uberty  to  .  .  .  move  the  Judge  ...  to  have  such  debt  expunged.  And 
the  Judge  upon  sufficient  cause  shewn,  shall  have  power  to  order  that  the  vaUdity 
of  such  debt  be  tried  by  the  competent  Court. 

Title.     25.    The  Insolvency  Amendment  Ordinance,  1864. 


c)  No.  29  of  1871.    To  repeal  Ordinance  No.  24  of  1850  and  Ordinance 

No.  7  of  1852. 


Repeal.     1.    Ordinance  No.  24  of  1850;  No.  7  of  1852. 

Prevention  of  departure  of  bankrupts  and  insolvents.  2.  It  shall  be  lawful  for 
a  Judge  whenever  it  shall  be  proved  to  the  satisfaction  of  such  Judge  that  there 
is  probable  cause  for  beheving  that  any  person  who  has  petitioned  for  leave  to 
make  a  cessio  bonorum,  is  about  to  quit  the  Colony,  or  before  final  judgment  on 
the  question  of  the  insolvent's  assignment,  to  issue  a  warrant  directed  to  any 
officer  of  the  Court  whereby  he  shall  have  authority  to  arrest  such  insolvent  and 
him  to  detain  in  custody  until  such  insolvent  shall  have  given  good  and  sufficient 
security  not  to  quit  this  Colony  until  final  judgment  aforesaid  or  until  a  further 
order  of  the  Court.  Provided  that  it  shall  also  be  lawful  for  the  Judge  not  to  issue 
his  warrant  in  the  first  instance  but  to  grant  an  order  to  shew  cause,  returnable  in 
Chambers  or  before  the  Court,  why  such  warrant  should  not  issue. 

As  to  power  to  require  bankrupt  to  furnish  security  not  to  leave  the  Colony,  see  Ma- 
mojee  Amode  v.  Ajum  Goolam  Hossen,  (1891)  Dec.  68. 
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Introduction. 


The  Seychelles  Islands  comprise  eighty-nine  islands,  of  which  the  principal 
one  is  Mahe'.  The  dependencies  of  Seychelles  are  the  Amirantes,  Alphonse  Island, 
Bijoutier  Island,  St.  Franfois  Island,  St.  Kerre  Island,  the  Cosmoledo  Group, 
Astove  Island,  Assumption  Island,  the  Aldabra  Islands,  and  Coetivy  Island  2). 

History  and  government. 

The  discovery  of  the  Seychelles  group  is  attributed  to  Pedro  Mascaregnas,  a 
Portuguese  (1505).  In  1743  the  islands  were  taken  possession  of  by  France  and 
named  Hes  de  Labourdonnais.  The  name  was  subsequently  (1756)  changed  to 
Seychelles  Islands,  in  honour  of  the  Vicomte  Moreau  de  Seychelles,  Controller- 
General  of  Finances  under  Louis  XV.  In  1794  Mah6  was  captured  by  the  British. 
The  capitulation  was  renewed  in  1806,  but  not  until  1810  was  formal  possession 
taken  and  the  islands  incorporated  as  a  dependency  of  Mauritius  3). 

In  1872  the  finances  of  Seychelles  were  separated  from  those  of  Mauritius. 
In  1888  the  office  of  Administrator  was  created  and  an  executive  and  legislative 
council  established.  In  1897  the  administrator  was  given  full  powers  as  Governor, 
and  by  letters  patent  of  31  st  August,  1903,  Seychelles  was  erected  into  a  separate 
colony*). 

The  executive  power  is  vested  in  a  governor,  assisted  by  an  executive  council^). 
The  legislative  power  is  vested  in  the  governor  and  the  legislative  coimcil^).  The 
Crown  has  expressly  reserved  the  power  to  disallow  local  ordinances,  and  to  legis- 
late by  orders  in  council''). 

Law  in  force. 

The  law  in  force  is  the  law  of  Mauritius  as  it  existed  on  10th  August,  1903, 
in  so  far  as  it  had  been  extended  to  Seychelles,  either  expressly  or  impliedly,  sub- 
ject, however,  to  the  Ordinances  of  Seychelles  modifying  the  same^).  The  funda- 
mental laws,  therefore,  are  the  French  Civil  Code,  Code  de  commerce,  and  Code 
of  Civil  Procedure®). 

Courts  and  procedure. 

The  judicial  system  comprises  a  Supreme  Court  and  a  Court  of  the  Registrar. 
The  Supreme  Court  is  a  court  of  record,  and  consists  of  a  single  Judge^**).   This 

1)  See  also  bibliography  to  Mauritius,  sv/pra.  —  *)  Colonial  Office  List,  1910,  p.  311.  The 
islands  are  enumerated  in  the  Schedule  to  the  Order  in  Council,  31st  August,  1903,  Stat.  B.  &  O. 
Rev.  1904,  VoL  11,  "SeycheUes,"  p.  5.  —  3)  Colonial  Office  List,  1910,  pp.  311,  312.  From  1794 
to  1810  Seychelles  appears  to  have  been  administered  as  a  French  Colony,  and  all  civil  status 
acts  ran  in  the  name  of  the  French  Government.  Ibid.  —  *)  Colonial  Office  List,  1910,  p.  312. 
—  ')  Letters  Patent,  31st  August,  1903,  §§  2,  6.  Stat.  R.  &0.  Rev.  1904,  Vol.  11,  "Seychelles," 
p.  1.  —  »)  Ibid.  §  8.  —  ')  Ibid.  §§  9,  10.  —  8)  Order  in  Council,  10th  August,  1903,  §  2,  reprinted 
in  full,  infra.  —  *)  Decaen,  Nos.  168  and  208,  reprinted  in  full,  infra.  Interest  is  regulated  by  the 
Mauritius  Ord.  No.  35  of  1882.  —  i")  Order  in  Council,  10th  August,  1903,  §  4.  Stat.  R.  &  O. 
Rev.  1904,  Vol.  11,  "Seychelles,"  p.  9. 
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Court  has  original  jurisdiction  in  all  suits,  actions,  causes,  and  matters  under  all 
laws  for  the  time  being  in  force  in  the  Colony  relating  to  wills  and  execution  of  wills, 
lunacy,  infancy,  insolvency,  bankruptcy,  divorce,  separation  a  mensa  et  thoro,  and 
generally  to  hear  and  determine  all  civil  suits,  actions,  causes,  and  matters  of  what- 
soever nature.  The  Court  has  aU  the  powers,  privileges,  authority,  and  jurisdiction 
which  are  vested  in,  or  capable  of  being  exercised  by,  the  High  Court  of  England, 
or  any  Judge  thereof.  It  is  a  Court  of  Equity,  and  a  Court  of  Admiralty  under  the 
Coloriial  Courts  of  Admiralty  Act,  18901).  It  is  also  a  Court  of  Appeals  as  regards 
aU  other  courts  in  the  Colony  2). 

The  Registrar  of  the  Coiirt  has  civil  jurisdiction  to  determine  all  cases  of  claims 
for  money  or  suits  concerning  moveable  property  in  which  the  amount  claimed  or 
the  value  of  the  subject-matter  does  not  exceed  rs.  100,  unless  the  title  to  an  immo- 
veable is  involved^).  An  appeal  hes  to  the  Supreme  Court  on  points  of  law*),  and 
on  the  facts  where  the  award  is  of  an  amount  in  excess  of  rs.  50^). 

An  appeal  lies  from  the  Supreme  Court  of  Seychelles  to  the  Supreme  Court 
of  Mauritius  on  aU  cases  stated  and  on  aU  points  reserved  by  the  Judge  of  the  Sey- 
chelles Court^).  An  appeal  also  lies  from  all  final  judgments  in  civil  cases,  where 
the  value  of  the  subject-matter  exceeds  rs.  2000'),  and  from  all  final  judgments 
in  matters  of  divorce,  separation  a  mensa  et  thoro,  interdiction  of  insane  persons, 
and  in  certain  other  cases*).  Where  the  value  of  the  subject-matter  exceeds  rs.  10000 
an  appeal  lies  from  the  Supreme  Court  of  Seychelles  to  the  Privy  Council®).  Appli- 
cation for  leave  to  appeal  must  be  made  within  twentj'-one  days  from  the  date  of 
the  judgment  appealed  from,  and  security  in  a  sum  not  exceeding  rs.  7500  mtist  be 
furnished  within  three  months  i"). 

Procedure  is  regulated  by  the  French  Code  of  Civil  Procedure,  as  amended 
by  local  enactments,  and  as  modified  by  the  grant  of  equitable  jiuisdiction  to  the 
Seychelles  courts.  The  Mauritius  ordinance i^)  relating  to  remedies  on  biUs  of  ex- 
change and  promissory  notes  appears  to  be  in  force  in  Seychelles.  The  periods  of 
limitation  are  the  same  as  in  Mauritius. 


Statutes/') 


Application  of  Law. 

a)  Order  in  Council.  The  Seychelles  Legislature  Order  in  Council,  1903 

(10th  August,  1903). 

2.  AU  laws  of  the  Colony  of  Mauritius  now  in  force  and  appHcable  to  the  Sey- 
chelles Islands,  whether  in  whole  or  in  part,  by  express  provision  or  by  extension, 
with  or  without  modifications,  by  Proclamation,  or  by  necessary  implication,  shall 
remain  in  force,  and  continue  to  have  full  force  and  effect  in  the  Seychelles  Islands. 
Provided  that  it  shall  be  lawful  for  the  Governor,  by  and  with  the  advice  of  the 
Legislative  Council  of  the  Colony  of  Seychelles,  to  repeal  any  such  law,  or  to  repeal 
any  such  law  in  its  application  to  Seychelles,  as  the  case  may  require,  except 
the  Ordinances  mentioned  in  the  Schedule  annexed  to  this  Order.  Provided  further 
that  any  law  passed  in  Seychelles  shall  be  held  to  repeal  aU  laws  of  Mauritius  deal- 
ing with  the  subject-matter  of  such  law  in  their  application,  express  or  implied  to 
Seychelles. 

The  Ordinances  mentioned  in  the  Schedule  do  not  relate  to  topics  within  the  scope  of  this 
Work.  A  Mauritius  Ordinance  applies  to  Seychelles  either  because,  though  originally  intended 
to  apply  to  Mauritius,  it  was  extended  by  Proclamation  prior  to  the  passing  of  Ord.  No.  4  of 
1882,  or  because  it  results  from  the  terms  of  the  Ordinance,  or  from  its  nature  that  it  was  intended 
by  the  Mauritius  legislature  to  apply  to  Seychelles.  —  Sandapin  v.  Miohaud,  (1901)  Deo.  16,  ap- 
proving Nageon  v.  Petif,  (1873)  Dec.  76. 

1)  Ibid.  §§  6—8.  —  «)  Ibid.  §11.-8)  Ord.  No.  9  of  1892,  §  3.  —  *)  Ibid.  §  13.  —  «)  Ibid. 
§  15.  —  «)  Order  in  Council,  28th  March,  1904,  §  2.  Stat.  R.  &  O.,  1904,  p.  690.  —  ')  Order  in 
Council,  10th  August,  1903,  §  14  (1).  —  »)  Ibid.  §§  15—17.  —  «)  Ibid.  §  14  (2).  —  i«)  Order  in 
Council,  22d  November,  1909.  Seychelles  Government  Gazette,  1st  March,  1910.  —  H)  Ord. 
No.  30  of  1855,  as  extended  by  Ord.  No.  15  of  1860.  —  12)  As  in  force  22d  March,  1912. 
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b)  Decaen  No.  168.    Civil  Code.    Arrets  21st  April,  1808.^) 

1.  The  Law  of  3d  September,  1807,  relative  to  a  new  enactment  of  the  Civil 
Code  of  the  French,  of  which  the  tenor  follows,  is  promulgated  in  the  Islands  of 
France,  Bonaparte  and  their  Dependencies.  1.  The  laws  which  have  been  embo- 
died into  one  single  work  under  the  title  of  the  Civil  Code  of  the  French  shall  be 
promulgated  anew  under  the  title  of  the  Code  Napoleon,  with  the  modifications 
made  upon  Articles  1,  13,  17,  18,  19,  21,  33,  48,  49,  53,  59,  60,  86,  88,  90,  99,  116, 
118,  123,  126,  145,  156,  164,  169,  171,  190,  192,  199,  200,  235,  239,  240,  245,  246, 
247,  248,  250,  253,  256,  257,  262,  263,  265,  267,  288,  289,  292,  293,  294,  302,  354, 
356,  358,  360,  377,  382,  427,  429,  436,  458,  467,  483,  491,  496,  500,  501,  511,  515, 
541, 560,  598,  713,  723,  724,  726,  768,  770,  812,  819,  896,  910,  980,  983,  988,  989,  991, 
993,  1057,  1597,  2045,  2121,  2138,  2145,  2153,  2194,  2227,  2261,  which  modifica- 
tions are  approved.  2.  Every  law  included  in  the  Code  Napoleon  shall  hence- 
forth bear  the  date  of  the  Gregorian  Calendar,  corresponding  to  that  of  the  day 
when  it  was  decreed.  3.  Nevertheless,  the  above  laws  shaU  continue  to  be  carried 
out  from  the  days  on  which  they  were  to  have  been  put  in  force,  by  virtue  of  their 
respective  promulgations. 

c)  Decaen  No.  208.    Code  of  Commerce.    Arrets  14th  July,  1809.') 

1.  The  Code  of  Commerce  is  promulgated  in  the  Islands  of  France  and  Bona- 
parte and  their  Dependencies,  subject  to  the  exceptions,  additions,  and  modifi- 
cations hereinafter  specified. 

The  effects  of  this  arr§t6  and  subsequent  legislation  are  indicated  in  the  subjoined  table. 

2.  The  period  fixed  by  article  160  of  the  Code,  as  that  on  which  payment  or 
acceptance  of  a  bill  of  exchange  may  be  enforced,  shall  be  eight  months  for  the 
bills  of  exchange  drawn  from  the  Cape  of  Good  Hope,  and  the  East  coasts  of  the 
islands  of  Africa,  on  persons  residing  in  one  of  the  aforesaid  colonies,  and  recipro- 
cally from  persons  residing  in  one  of  them,  on  the  Cape  of  Good  Hope,  the  East 
coasts,  and  the  islands  of  Africa.  It  shall  be  one  year  for  bills  of  exchange  drawn 
from  any  places  situated  in  Asia  and  vice  versa.  It  shall  be  two  years  for  biUs  of 
exchange  drawn  for  the  continent  and  the  islands  of  the  Western  Indies  and  vice 
versa. 

3.  In  conformity  with  article  166,  on  bills  of  exchange  drawn  from  the  said 
colonies  being  protested,  the  drawers  and  indorsers  residing  therein  shall  be  prose- 
cuted within  the  following  periods,  namely :  three  months,  as  to  the  bUls  of  exchange 
drawn  by  one  colony  on  the  other;  one  year,  as  to  those  made  payable  at  the  Cape 
of  Good  Hope  and  on  the  East  coasts  and  the  islands  of  Africa  and  in  the  coun- 
tries situated  in  Asia;  and  two  years,  as  to  those  made  payable  in  America. 

4.  The  period  prescribed  by  article  373  for  the  abandonment,  in  case  of  damage 
of  articles  insured,  shall  be  three  months  for  both  colonies,  reckoning  from  the 
day  on  which  the  intelligence  of  the  loss  has  been  received,  if  it  has  taken  place  at 
the  harbours  or  coasts  of  either  colony.  It  shall  be  six  months,  after  the  arrival 
of  the  news  either  of  the  loss  or  of  the  taking  of  the  captured  vessel  to  the  East 
coast  of  Madagascar  or  to  the  Seychelles  and  adjacent  islands.  It  shall  be  one  year 
after  the  arrival  of  the  news  either  of  the  loss,  or  of  the  taking  of  the  captured  ship 
to  the  Western  coast  of  Madagascar,  the  Cape  of  Good  Hope,  the  East  coast  of 
Africa,  or  places  situated  in  Asia.  It  shall  be  two  years  after  the  news  of  the  loss 
or  of  the  taking  of  the  captured  vessel  to  other  parts  of  the  world. 

5.  The  period  provided  in  article  387,  as  to  the  abandonment,  in  case  of  sei- 
zure, shall  be  six  months,  if  the  seizure  has  taken  place  in  the  Indian  Ocean,  and 
one  year  if  it  has  taken  place  anywhere  else. 

6 — 9.  [Bankruptcy  and  jurisdiction  in  commercial  cases:  obsolete.] 
10.  The  present  arrete  shall  be  read,  etc. 

1)  See  notes  to  this  arrets  as  printed  under  Maiiritius,  awpra. 
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Code  of  Commerce. 

(As  in  force  in  Seychelles.)''-) 


Article. 

Subject-matter 

How  affected. 

By  what  enactment. 

51—63 

Compulsory  arbitration  in 
partnership  disputes. 

Repealed. 

M.  Ord.  No.  2  of  1868,  §  1. 

64 

Limitations    of   actions   in 

Equally    applicable    to 

M.  Ord.  No.  10  of  1874,  §  4. 

partnership  matters. 

Crown     and    private 
parties. 

71—90 

Stock  exohange,brokers,etc. 

Inapplicable. 

108 

Carriers:   hmitation  of  ac- 

Equally   applicable    to 

M.  Ord.  No.  10  of  1874,  §  4. 

tions. 

Crown    and    private 
parties. 

160 

Delays  for  acceptance  and 
bills  of  exchange. 

Modified. 

Decaen  No.  208,    §  2. 

166 

Delays  for  suing  on  bills  of 
exchange. 

id. 

id.  §  3. 

189 

Bills  of  exchange :  limitation 

Equally    applicable    to 

M.  Ord.  No.  10  of  1874,  §  4. 

of  actions. 

Crown     and    private 
parties. 

190—272 

Of  merchant  shipping. 

Probably  largely  modi- 

See    Judgment    of    Privy 

fied  and  in  parts  im- 

Council  in  Chasteauneuf 

pUedly    repealed    by 

V.  Capeyron  (L.  R.  8  A.  C. 

Merchant      Shipping 

127). 

Act,  1894. 

373 

Delays  for  abandonment  to 
insurers  en  cas  de  sinistre. 

Modified. 

Decaen  No.  208,   §  4. 

387 

id.     en  cas  d'arret. 

Modified. 

Decaen  No.  208,   §  5. 

437—614 

Of  bankruptcy. 

Repealed     and    super- 

M.  Ord.  No.   10    of    1838; 

seded. 

superseded  by  local  bank- 
ruptcy laws,  q.  V. 

615—648 

Jurisdiction  and  tribunals. 

Obsolete  and  superseded 

See    Seychelles    Judicature 

—  Court  of  Seychelles 

0.  in  C.  1903,  cl.  6  et  seq. 

now  a  Supreme  Court. 

Partnership. 

No.  2  of  1868.  To  repeal  certain  of  the  Provisions  of  the  Code  of 
Commerce  relative  to  compulsory  Arbitration,  in  Cases  of  Dispute  be- 
tween Partners  concerning  the  Affairs  of  their  Partnership,  and  to  give 
Jurisdiction  to  the  ordinary  Courts  of  Law  within  this  Colony  and  its 
Dependencies  for  the  Trial  of  such  Cases. 

(See  under  Mauritius,  supra.) 


Companies.^) 

No.  9  of  1909.    To  prevent  the  use  of  Prefixes  or  other  Titles  sug- 
gesting Royal  or  Government  Support  or  Patronage  in  Connection  with 
the  Name  of  any  Trading  Company  (26  th  July,  1909). 

Use  of  Royalties  as  prefixes  or  titles  restricted.  1.  All  persons,  banks,  asso- 
ciations, or  companies  under  whatever  denomination  they  may  be  known,  are  hereby 
prohibited,  except  with  the  written  permission  of  the  Governor,  from  making  use 

1)  Reprinted,  by  permission,  from  Herchenroder,  Laws  of  Seychelles.  —  ^)  The  general 
principles  of  law  governing  companies  are  contained  in  the  Code  of  Commerce,  Book  I,  Title  3, 
as  adopted  by  Code  Decaen,  No.  208,  §  1,  reprinted  supra. 
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of  the  prefixes  "Imperial"  "Royal"  "Crown"  as  well  as  other  titles  suggesting 
Royal  or  Government  support,  in  cormection  \A'ith  the  name  of  any  trading  com- 
pany in  this  Colony. 

Penalty.  2,  All  and  every  person  and  persons,  bank,  association,  or  company, 
contravening  any  of  the  provisions  of  the  preceding  section  shall  incur  a  penalty 
not  exceeding  one  thousand  rupees. 

Short  title.  3.  This  Ordinance  may  be  cited  as  the  Restriction  of  Royal  Titles 
in  Trade  Ordinance,  1909. 


Public  Holidays. 
No.  4  of  1902.    To  declare  certain  Days  to  be  Holidays. 

Public  holiday  defined.  1.  A  pubhc  holiday  within  the  meaning  of  this  Ordi- 
nance shall  be  a  day  kept  as  a  close  hoHday  in  all  Courts  of  Law  and  Government 
Offices  in  the  Seychelles  Islands,  and  shall  be  a  legal  hoHday. 

Acts,  etc.,  lawfully  done  on  following  day.  2.  Any  act  required  to  be  done  by 
or  before  any  Judge  or  officer  of  any  Court,  or  by  or  before  any  Government  offi- 
cial, upon  any  day  which  is  a  pubUc  hoUday  may  be  lawfully  done  upon  the  day 
not  being  a  pubhc  holiday,  next  following  such  first  mentioned  public  hohday. 

Payments,  etc.,  lawfully  made  on  following  day.  3.  All  bills  of  exchange,  pro- 
missory notes,  and  other  negotiable  instruments  which  are  due  and  payable  on  any 
such  public  hoUday  shall  be  payable,  and,  in  cases  of  non-payment,  may  be  noted 
and  protested,  on  the  day,  not  being  a  pubhc  holiday,  next  following  such  first 
mentioned  pubhc  hohday  2.  Any  such  noting  and  protest  shall  be  as  vahd  as  if 
made  on  the  day  on  which  the  bill  or  note  was  made  due  and  payable. 

Notices,  etc.,  lawfully  given  on  following  day.  4.  When  the  day  upon  which 
any  biU  of  exchange  or  other  negotiable  instrument  should  be  presented,  or  any 
notice  relating  thereto  should  be  given,  is  a  pubhc  hoUday,  such  bill  shall  be  presented 
or  such  notice  given  on  the  day,  not  being  a  pubhc  hoUday,  next  foUowing  such 
public  hoUday. 

Estate  holiday  defined.  5.  An  estate  hoUday  within  the  meaning  of  this  Ordi- 
nance shaU  be  a  pubUe  hoUday  for  the  purposes  of  Ordinance  No.  12  of  1878  or  any 
other  law  for  the  time  being  in  force  regulating  labour  in  the  SeycheUes  Islands, 
unless  such  law  otherwise  expressly  provides,  and  shall  be  kept  as  therein  provided. 

Days  to  be  observed  as  public  hoUdays.  6.  The  following  days  shall  be  pubhc 
hoUdays:  1.  Those  mentioned  in  Schedule  A  of  this  Ordinance.  2.  Days  which  may 
from  time  to  time  by  proclamation  be  ordered  by  the  Governor  to  be  observed  as 
such.  Provided  that  it  shall  be  lawful  for  the  Governor  to  order  that  any  Govern- 
ment Department  shaU  be  excluded  whoUy  or  in  part  from  the  operation  of  this 
Ordinance. 

Estate  hoUdays  fixed.  7.  The  following  days  shall  be  observed  as  estate  hoU- 
days :  1.  Those  mentioned  in  Schedule  B  of  this  Ordinance.  Provided  that  if  any  of 
these  days  should  faU  on  a  Sunday  the  foUowing  day  shall  be  substituted.  2.  Such 
special  days  as  the  Governor  in  Executive  Council  may  proclaim  to  be  estate  hoh- 
days. 

Repeal.    8.     Regulation  No.  8  of  1883  is  hereby  repealed. 

Short  title.   9.    This  Ordinance  may  be  cited  as  The  Holidays  Ordinance,  1902. 

Coming  into  force.  10.  This  Ordinance  shaU  come  into  force  on  the  day  of 
its  pubUcation. 

This  Ordinance  was  published  in  the  Oovernment  Gazette,  22d  February,  1902. 


Schedule  A. 
Public  Holidays. 
Sunday. 
Good  Friday. 
Eafiter  Monday. 

The  Fete  Dieu  (Corpus  Christi). 
The  1st  and  2d  of  January. 
The  anniversary  of  the  birth  of  the  Sovereign. 
The  anniversary  of  the  accession  of  the  Sovereign. 
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The  anniversary  of  the  birth  of  the  Queen  Victoria. 

The  15th  of  August. 

The  1st  and  2d  of  November. 

The  anniversary  of  the  birth  of  the  heir  to  the  throne. 

The  8th  of  December. 

Christmas  Day. 

Schedule  B. 

Estate  Holidays. 
Sunday. 
Christmas  day. 
The  1st  and  2d  of  January. 
Good  Friday. 
The  anniversary  of  the  birth  of  the  Sovereign. 


Bankruptcy. 

a)  No.  33  of  1853.    For  amending  and  consolidating  the  Laws  relating 

to  Bankrupts.^) 

Constitution  of  a  Court  of  Bankruptcy,  and  its  jurisdiction. 

Constitution  of  the  Court  of  Bankruptcy.  1.  There  sliall  be  in  the  Island  of 
Mauritius  a  Court  of  Bankruptcy  which  shall  consist  of  and  be  holden  by  and  be- 
fore any  one  of  the  Judges  of  the  Supreme  Court,  and  the  said  Judges  shall  act 
in  each  bankruptcy  estate  as  a  Commissioner  of  Bankruptcy  for  every  purpose  of 
the  present  Ordinance. 

Primary  jurisdiction  of  the  Court,  with  appeal  to  Supreme  Court.  2.  The  Com- 
missioner shall  have  superintendence  and  control  in  all  matters  of  bankruptcy,  and 
shaU  hear,  determine,  and  make  order  in  any  matter  of  bankruptcy  whatever, 
relating  to  the  disposition  of  the  estate  and  effects  of  the  bankrupt,  or  of  any  estate 
or  effects  taken  under  the  bankruptcy  and  claimed  by  the  assignees  for  the  benefit 
of  the  creditors,  or  relating  to  any  act  done  or  sought  to  be  done  by  the  assignees 
in  their  character  of  assignees  by  virtue  or  under  colour  of  the  bankruptcy,  and 
also  in  any  matter  of  bankruptcy  whatever  as  between  the  assignees  and  any  cre- 
ditor or  other  person  appearing  and  submitting  to  the  jurisdiction  of  the  Court, 
and  also  in  any  application  for  a  certificate  of  conformity,  and  in  any  other  matter 
(whether  in  bankruptcy  or  not)  where  the  Court,  by  virtue  of  this  Ordinance,  has 
jurisdiction  over  the  subject  of  the  petition  or  appUcation,  and  subject  in  aU  cases 
to  an  appeal  to  the  Supreme  Court.  Provided  always  that  if  no  such  appeal  shall 
be  entered  within  twenty-one  days  from  the  date  of  any  decision  or  order  of  the 
Court  and  be  thereafter  duly  prosecuted,  every  such  decision  or  order  shall  be  final ; 
and  that  every  appeal  shall  be  subject  to  such  regulation  in  regard  to  deposit  of 
costs  as  shaU,  by  any  General  Rule  or  Order  to  be  made  in  pursuance  of  this  Ordi- 
nance, be  directed. 

Appeals  to  be  brought  by  petition,  motion,  or  special  case.  3.  All  appeals  from 
decisions  or  orders  of  the  Commissioner  shall  be  brought  on  by  petition,  motion, 
or  special  case,  subject  to  any  General  Rule  or  Order  to  be  made  by  the  Supreme 
Court  relating  to  such  appeals. 

See  Cassim  Ahmed  Bhomjee  v.  Ayoob  Jacob,  (1881)  Dec.  75;  Assignees,  etc.  v.  Oriental 
Bank  Corporation,  (1881)  Dec.   182;  Assignees,  etc.  v.  Delort,  (1882)  Dec.  3. 

Sealing  and  signature  of  warrants.  4.  Every  warrant  issued  by  the  Court 
shall  be  under  the  seal  of  the  Court,  and  the  hand  of  the  Commissioner,  and  every 
summons  shall  be  in  writing  under  the  hand  of  the  Commissioner,  or,  in  his  ab- 
sence, under  the  hand  of  the  Registrar  and  under  the  seal  of  the  Court. 

Of  the  Registrar. 
Registrar  of  the  Court.    5.    The  Registrar  of  the  Supreme  Court  shall  be  the 
Registrar  for  every  purpose  of  this  Ordinance,  under  the  authority  of  the  Court 
of  Bankruptcy. 

1)  The  Mauritius  Bankruptcy  Ordinance,  1887,  was  expressly  excluded  from  operation  in 
the  Seychelles.  —  Ord.  No.  23  of  1887,  §  4. 
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Seal  of  the  Court.  6.  The  seal  of  the  Supreme  Court  shall  be  deemed  and  taken 
as  the  seal  of  the  Court  of  Bankruptcy,  and  shall  be  affixed  by  the  Registrar  upon 
all  records,  proceedings,  documents,  and  copies  of  the  same  as  are  by  this  Ordi- 
nance expressly  required  to  be  so  sealed,  or  as  the  Court  shall  at  any  time  direct. 

Of  the  Master. 

Duties  of  Master.  7.  The  duties  of  the  Master  shall  be  the  taxation  of  all  such 
bills  of  fees,  costs,  charges,  and  disbursements  as  may  by  any  General  Rule  or 
Order  to  be  made  in  pursuance  of  this  Ordinance  be  directed,  subject  to  review  of 
the  Court. 

Master  may  act  as  deputy  of  Commissioner.  8.  The  Master  of  the  Supreme 
Court  may,  during  vacation  or  during  the  illness  or  absence  from  any  reasonable 
or  unavoidable  cause  of  the  Commissioner,  act  for  and  as  the  deputy  of  such  Com- 
missioner, and  such  Master  so  acting  shall  have  and  exercise  all  power  vested  in  the 
Commissioner,  except  the  power  of  commitment,  the  hearing  of  any  disputed  ad- 
judication, or  the  hearing  or  determining  of  any  question  of  the  allowance  or  sus- 
pension of  any  bankrupt's  certificate. 

Court  may  direct  Master  to  take  proof  of  debt,  etc.  9.  Whenever  it  shall  seem 
expedient  to  the  Court  to  direct  the  Master  to  act  in  the  prosecution  of  any  bank- 
ruptcy for  proof  of  debt,  or  for  the  examination  of  persons  and  witnesses  on  oath, 
or  for  either  of  such  purposes,  it  shall  be  lawful  for  such  Court  so  to  direct,  and 
such  Master  so  acting  shall  have  and  exercise  all  power  vested  in  such  Court  for 
proof  of  debts  and  examination  of  persons  or  witnesses,  except  the  power  of  commit- 
ment. Provided  always  that  all  depositions  and  examinations  of  persons  and  wit- 
nesses taken  before  such  Master  and  all  acts  done  by  him  shall  be  reduced  to  writ- 
ing, and  shall  be  annexed  to  and  from  part  of  the  proceedings. 

Of  the  official  assignees  and  accountants. 

[10 — 14.    Are  repealed.] 

Official  assignee  to  act  alone  till  creditors'  assignees  are  chosen.  15.  Until  assig- 
nees shall  be  chosen  by  the  creditors  of  the  bankrupt,  the  official  assignee  shall, 
to  all  intents  and  piurposes  whatsoever,  be  deemed  to  be  the  sole  assignee  of  the 
bankrupt's  estate  and  effects,  and  if  the  Court  shall  so  order,  may  before  assignees 
shall  be  chosen  by  the  creditors,  sell  or  otherwise  dispose  of  any  property  of  a  bank- 
rupt which  shall  be  of  a  perishable  nature,  or  the  holding  possession  whereof  until 
the  choice  of  assignees  would,  in  the  judgment  of  the  Court,  be  prejudicial  tcf  the 
bankrupt's  estate.  Provided  always  that  nothing  herein  contained  shall  extend 
to  authorize  any  official  assignee  to  interfere  with  the  assignees  chosen  by  the  cre- 
ditors, in  the  appointment  or  removal  of  a  soHcitor  or  attorney,  or,  after  such  choice, 
in  directing  the  time  and  manner  of  effecting  any  sale  of  a  bankrupt's  estates,  or 
effects. 

[16 — 17.    Are  repealed.] 

Return  by  official  assignee.  18.  On  or  before  the  4  th  day  of  March  in 
every  year,  there  shall  be  laid  before  the  Government,  by  the  official  assignee, 
a  return  in  the  form  contained  in  the  Schedule  A,  to  this  Ordinance  annexed, 
shewing  the  particulars  in  such  form  mentioned  in  respect  of  every  estate  un- 
der his  charge,  and  which  shall  not  have  been  finally  wound  up  on  the  31st 
day  of  December  in  the  preceding  year;  and  such  return  shall  be  certified  by 
the  Coiurt,  and  shall  be  subject  to  such  further  regulation,  as  to  ^the  form  of  the 
same  or  otherwise,  as  the  Supreme  Court  may,  from  time  to  time,  think  fit  to 
make. 

Fees  charged  for  copies  of  fiats,  etc.  19.  All  office  copies  of  fiats,  petitions, 
affidavits,  orders,  or  other  proceedings,  shall  be  charged  for  and  paid  at  the  tariff 
rate  existing  in  the  other  Courts  of  the  Colony,  and  shall  be  made  and  deUvered 
out  in  such  manner  as  may  be  directed  by  any  General  Rule  or  Order  to  be  made 
in  pursuance  of  this  Ordinance. 

Of  the  persons  liable  to  become  bankrupt. 
[20.    Is  repealed.] 

Acts  of  bankruptcy  in  general. 
[21. — 28.    Are  repealed.] 
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Acts  of  bankruptcy  by  non-payment  after  summons. 
Creditor  filing  affidavit  of  his  debt,  etc.,  Court  may  summon  trader.    29.    If 

any  creditor  of  any  such  trader  shall  file  an  affidavit  in  the  Supreme  Court,  in  the 
form  specified  in  Schedule  C,  hereunto  annexed,  of  the  truth  of  his  debt,  and  of 
the  debtor,  as  he  verily  believes,  being  such  trader,  and  of  the  delivery  to  such 
trader  personally,  or  at  his  usual  or  last  known  place  of  abode  or  business,  of  an 
account  in  writing  of  the  particulars  of  his  demand  with  a  notice  thereunder  re- 
quiring immediate  payment  thereof  in  the  form  specified  in  Schedule  T>.,  annexed 
to  this  Ordinance,  it  shall  be  lawful  for  the  Court  to  issue  a  summons  in  writing  in 
the  form  contained  in  Schedule  E.  calling  upon  such  trader  to  appear  before  the 
Court,  and  stating  in  such  summons  the  purpose  for  which  such  trader  is  called 
upon  to  appear  as  herein  provided. 

A  person  liable  to  be  declared  a  bankrupt  under  this  Ordinance  may  be  so  declared,  whether 
the  debt  be  of  a  civil  or  commercial  nature.  —  Commercial  Bank  v.  Gausseran,  (1874)  Dec.  78. 
A  non-resident  trader  may  be  adjudicated  a  bankrupt  in  the  Colony.  But  where  the  act  of  bank- 
ruptcy relied  on  is  non-payment  of  a  debtor's  summons,  the  summons  must  be  served  perso- 
nally upon  the  debtor.  Service  on  his  mandataries  is  not  sufficient.  —  Cassim  Ahmed  Bhoomjee 
V.  Ayoob  Jacob,  (1881)  Dec.  75.  The  petitioning  creditor  must  show  the  trading,  debt,  and  act 
of  bankruptcy.  —  In  re  Rouessart,  (1869)  Dec.  107. 

Proceeding  upon  appearance  or  trader.  30.  Upon  the  appearance  of  such  trader 
so  summoned  as  aforesaid,  it  shall  be  lawful  for  the  Court  to  require  him  to  state 
whether  or  not  he  admits  the  demand  of  the  creditor,  or  any  and  what  part  thereof, 
and  if  such  trader  shall  admit  such  demand  or  any  part  thereof,  to  reduce  such 
admission  into  writing  in  the  form  contained  in  Schedule  F.  annexed  to  this  Ordi- 
nance, and  such  admission,  so  reduced  into  writing,  such  trader  is  hereby  required 
to  sign,  and  being  so  signed,  the  same  shall  thereupon  be  filed  in  such  Court;  and 
it  shall  also  be  lawful  for  the  Court  to  allow  such  trader  upon  his  said  appearance, 
to  make  a  deposition  upon  oath  in  writing  under  his  hand,  to  be  filed  in  such  Court, 
in  the  form  contained  in  Schedule  G.  armexed  to  this  Ordinance,  that  he  verily 
beheves  he  has  a  good  defence  upon  the  merits  to  such  demand,  or  to  some  and 
what  part  thereof ;  and  in  such  case  it  shall  be  lawful  for  the  Court  at  the  same  time 
to  require  such  trader  to  enter  into  a  bond  according  to  the  form  contained  in 
Schedule  H  to  this  Ordinance  annexed,  in  such  sum  and  with  two  sufficient  sure- 
ties as  the  Court  shall  approve  of ,  to  pay  such  sum  or  sums  as  shall  be  recovered, 
together  with  such  costs  as  shall  be  given  in  any  action  which  shall  have  been,  or 
shall  be  brought  for  recovery  of  such  demand,  or  of  any  part  thereof  in  respect 
of  which  such  depositions  shall  be  made. 

Trader  not  attending  summons,  or  refusing  to  admit  demand,  etc.,  and  not  pay- 
ing within  a  certain  time,  etc.  31.  If  any  such  trader  so  summoned  as  aforesaid, 
shaU  not  come  before  the  Court  at  the  time  appointed,  (having  no  lawful  impedi- 
ment made  known  to,  and  proved  to  the  satisfaction  of  the  Court,  and  allowed), 
or  if  any  such  trader  upon  his  appearance  to  such  summons,  or  at  any  enlargement 
or  adjournment  thereof,  shall  refuse  to  admit  such  demand,  and  shall  not  make 
a  deposition  in  the  form  aforesaid,  that  he  believes  he  has  a  good  defence  upon  the 
merits  to  such  demand,  or  some  part  thereof,  and  (if  required  by  the  Court  so  to 
do)  enter  into  such  bond  as  last  aforesaid,  then  and  in  either  of  the  said  cases,  if 
such  trader  shall  not  within  seven  days  after  personal  service  of  such  summons 
or  within  such  enlarged  time  as  may  be  granted  to  him  in  such  behalf,  pay,  secure, 
or  compound  for  such  demand  to  the  satisfaction  of  such  creditor,  or  enter  into 
a  bond  in  such  sum  and  with  two  sufficient  sureties  as  such  Court  shall  approve 
of,  to  pay  such'  sums  as  shall  be  recovered  in  any  action  which  shall  have  been  brought 
or  shall  thereafter  be  brought  for  the  recovery  of  the  same,  together  with  such 
costs  as  shall  be  given  in  such  action,  as  the  case  may  be,  every  such  trader  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  on  the  eighth  day  after  ser- 
vice of  such  sumrhons.  Provided  a  petition  for  adjudication  of  bankruptcy  shall 
be  filed  against  such  trader  within  two  months  from  the  fihng  of  such  affidavit. 

Trader  signing  admission  and  not  paying,  compounding,  etc.,  within  a  certain 
time.  32.  If  any  such  trader  so  summoned  as  aforesaid,  shall  upon  his  appearance 
sign  and  file  an  admission  of  such  demand  in  form  aforesaid,  and  shall  not  within 
seven  days  next  after  the  filing  of  such  admission,  pay,  or  tender  an  offer  to  pay 
to  such  creditor  the  amount  of  such  demand,  or  secure  or  compound  for  the  same 
to  the  satisfaction  of  the  creditor,  every  such  trader  shall  be  deemed  to  have  com- 
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mitted  an  act  of  bankruptcy  on  the  eighth  day  after  the  fiUng  of  admission.  Pro- 
vided a  petition  for  adjudication  of  bankruptcy  shall  be  filed  against  such  trader 
within  two  months  from  the  filing  of  such  affidavit. 

Trader  admitting  part  only  of  demand,  etc.  or  not  paying,  etc.,  the  sum  admitted. 
33.  If  any  such  trader  so  summoned  as  aforesaid  shall  upon  his  appearance  sign 
an  admission  for  part  only  of  such  demand  in  the  form  aforesaid,  and  shall  not  make 
a  deposition  in  the  form  aforesaid  that  he  beUeves  he  has  a  good  defence  upon  the 
merits  to  the  residue  of  such  demand,  and  (if  required  by  the  Court  so  to  do)  enter 
into  such  bond  as  aforesaid  to  pay  such  sum  or  sums  as  shall  be  recovered,  together 
with  such  costs  as  shall  be  given  in  any  such  action  as  aforesaid  for  the  recovery 
of  such  residue,  then  and  in  such  case  if  such  trader,  as  to  the  sum  so  admitted, 
shall  not  within  seven  days  next  after  the  filing  of  such  admission,  pay  or  tender 
and  offer  to  pay  to  such  creditor  the  sum  so  admitted,  or  secure  or  compound  for 
the  same  to  the  satisfaction  of  the  creditor,  and  as  to  the  residue  of  such  demand 
shall  not  within  seven  days  after  personal  services  of  such  summons,  or  within  such 
enlarged  time  as  may  be  granted  to  him  in  that  behalf,  pay,  secure,  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond  in  such  sum 
and  with  two  sufficient  securities  as  the  Court  shall  approve  of,  to  pay  such  sum 
as  shall  be  recovered  in  any  action  which  shall  have  been  brought,  or  shall  there- 
after be  brought,  for  the  recovery  of  the  same,  together  with  such  costs  as  shall 
be  given  in  such  action,  every  such  trader  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  eighth  day  after  service  of  such  summons,  provided  a  peti- 
tion for  adjudication  of  bankruptcy  shall  be  filed  against  such  trader  within  two 
months  from  the  filing  of  such  affidavit. 

What  shall  be  deemed  a  refusal  to  admit  of  debt.  34.  If  any  such  trader  so 
summoned  as  aforesaid  shall,  upon  his  appearance,  refuse  to  sign  the  admission 
in  that  behalf  required,  whatever  may  be  the  nature  of  his  statement,  or  whether 
he  makes  any  statement  or  not,  it  shall  be  deemed  for  the  purposes  of  this  Ordi- 
nance that  every  such  trader  thereby  refuses  to  admit  such  demand.  Provided 
always  that  it  shall  be  lawful  for  the  Court  upon  reasonable  cause  shewn,  to  en- 
large the  time  for  calling  upon  such  trader  to  state  whether  or  not  he  admits  such 
demand  or  any  part  thereof,  and  for  entering  into  such  bond,  or  for  any  or  either 
of  such  matters,  for  such  time  as  the  Court  shall  think  fit. 

Admission  of  debt  signed  elsewhere  than  in  Court.  35.  An  admission  of  any 
debt  made  after  such  summons,  and  signed  by  any  such  trader  elsewhere  than  be- 
fore the  Court,  may  be  filed  in  Court,  and  shall  be  of  the  same  force  and  effect  to 
all  intents  and  purposes  as  an  admission  signed  by  such  trader  or  his  appearance 
in  Court.  Provided  such  admission  be  made  in  the  form  contained  in  Schedule  I. 
to  this  Ordinance  annexed,  and  there  be  present  some  attorney  of  one  of  Her  Ma- 
jesty's Superior  Courts  of  Law  on  behalf  of  such  trader,  expressly  named  by  him 
and  attending  at  his  request,  to  kiform  him  of  the  effect  of  such  admission  before 
the  same  is  signed  by  such  trader:  and  provided  also  that  such  attorney  do  sub- 
scribe his  name  thereto  as  a  witness  to  the  due  execution  thereof,  and  in  such  attes- 
tation declare  himself  to  be  attorney  for  the  said  trader,  and  state  therein  that 
he  subscribe  as  such  attorney. 

Court  may  award  costs  to  the  creditor  or  trader  summoned.  36.  Where  any 
such  trader  against  whom  an  affidavit  of  debt  is  filed  by  any  creditor  as  aforesaid, 
shall  be  summoned  to  appear  before  the  Court  in  which  such  affidavit  shall  be  filed, 
every  such  creditor  or  trader  shall  have  such  costs  as  the  Court,  in  its  discretion, 
shall  think  fit,  or  the  Court  may  direct  the  costs  of  either  party  of,  incident  to, 
or  attendant  upon  such  affidavit  and  summons  to  abide  the  event  of  any  action 
which  shall  have  been  brought  or  shall  thereafter  be  brought  for  the  recovery  of 
such  demand  or  any  part  thereof,  and  in  such  case  such  costs  shall  be  costs  in  the 
cause,  and  recovered  under  the  judgment  and  execution  in  such  action. 

If  creditor  bring  an  action  and  do  not  recover  the  amount,  etc.,  defendant  shall 
be  entitled  to  costs.  37.  In  every  action  brought  after  the  commencement  of  this 
Ordinance  wherein  any  such  creditor  is  plaintiff  and  any  such  trader  is  defendant, 
and  wherein  the  plaintiff  shall  not  recover  the  fuU  amount  of  the  sum  for  which 
he  shall  have  filed  an  affidavit  of  debts  as  aforesaid,  such  defendant  shall  be  entit- 
led to  costs  of  suit  to  be  taxed  according  to  the  custom  of  the  Court  in  which  such 
action  shah,  have  been  brought.  Provided  that  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Court  in  which  such  action  is  brought  upon  motion  to  be  made 
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in  Court  for  that  purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the  plain- 
tiff in  such  action  had  not  any  reasonable  or  probable  cause  for  making  such  affi- 
davit of  debt  in  such  amount  as  aforesaid;  and  provided  such  Court  shall,  there- 
upon by  rule  or  order,  direct  that  such  costs  shall  be  allowed  to  the  defendant; 
and  the  plaintiff  shall,  upon  such  rule  or  order  being  made,  be  disabled  from  taking 
out  any  execution  for  the  sum  recovered  in  any  such  action,  unless  the  same  shall 
exceed  (and  then  in  such  sum  only  as  the  same  shall  exceed),  the  amount  of  the 
taxed  costs  of  the  defendant  in  such  action;  and  in  case  the  sum  recovered  in  any 
such  action,  shall  be  less  than  the  amount  of  the  costs  to  be  taxed  as  aforesaid, 
of  the  defendant,  then  the  defendant  shall  be  entitled,  after  deducting  the  sum  of 
money  recovered  by  the  plaintiff  in  such  action  from  the  amount  of  his  costs  so  to 
be  taxed,  to  take  out  execution  for  such  costs  in  like  manner  as  a  defendant  may 
now  by  law  have  execution  for  costs  in  other  cases. 

Notice  to  agents  of  corporate  bodies,  etc.  38.  If  any  accredited  agent  of  any 
body  corporate  or  pubHc  company  shall  have  had  notice  of  any  act  of  bankruptcy, 
such  body  corporate  or  company  shall  be  deemed  to  have  had  such  notice. 

No  person  liable  upon  an  act  of  bankruptcy  committed  more  than  12  months 
before  fiat,  etc.  39,  No  person  shall  be  liable  to  become  bankrupt  by  reason  of  any 
act  of  banliruptcy  committed  more  than  twelve  months  prior  to  the  issuing  of 
any  fiat  in  bankruptcy  or  the  filing  of  any  petition  for  adjudication  of  bankruptcy 
against  him,  and  no  adjudication  of  bankruptcy  shall  be  deemed  invalid  by  reason 
of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petitioning  creditor,  provided 
there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such  debt. 

Of  procedure  to  obtain  adjudication. 

Proceedings  in  bankruptcy  to  originate  by  petition  to  the  Court.  40.  Proceedings 
to  obtain  adjudication  of  bankruptcy  shall  be  by  petition  to  the  Court  (such  peti- 
tion if  presented  by  a  creditor  being  in  the  form  specified  in  Schedule  J.  to  this 
Ordinance  annexed,  and  the  truth  thereof  verified  by  the  affidavit  of  the  petitioner 
in  the  form  specified  in  the  Schedule  K.  to  this  Ordinance  annexed ;  and  if  presented 
by  a  trader  being  in  the  form  specified  in  Schedule  L.  to  this  Ordinance  annexed, 
and  the  truth  thereof  verified  by  the  affidavit  of  such  trader  in  the  form  specified 
in  the  Schedule  K.  to  this  Ordinance  annexed) ;  and  every  such  petition  shall  be 
filed  of  record  and  prosecuted  as  directed  by  this  Ordinance  and  from  and  after 
the  fUing  of  such  petition  the  Court  shall  have  full  power  and  authority  to  take 
such  order  and  direction  with  the  body  of  the  bankrupt  as  mentioned  in  this  Ordi- 
nance, as  also  with  all  his  lands,  tenements,  and  hereditaments  and  with  all  his 
moneys,  fees,  offices,  annuities,  goods,  chattels,  wares,  merchandise,  and  debts 
wheresoever  they  may  be  found  or  known  and  to  make  or  order  sale  thereof  in 
manner  herein  mentioned  or  otherwise  order  the  same  for  satisfaction  and  pay- 
ment of  the  creditors  of  the  bankrupt. 

Amount  of  petitioning  creditor's  debt.  41.  The  amount  of  the  debt  of  any 
creditor  petitioning  for  adjudication  of  bankruptcy  shall  be  as  follows,  that  is  to 
say :  the  single  debt  of  such  creditor  or  of  two  persons  being  partners  so  petitioning 
shall  amount  to  five  hundred  rupees,  and  the  debt  of  two  creditors  so  petitioning 
shall  amount  to  seven  hundred  rupees  or  upwards;  and  the  debt  of  three  or  more 
creditors  so  petitioning  shall  amount  to  one  thousand  rupees  or  upwards;  and 
every  person  who  has  given  credit  to  any  trader  upon  valuable  consideration  for 
any  sum  payable  at  a  certain  time  which  time  shall  not  have  arrived  when  such 
trader  committed  an  act  of  bankruptcy,  may  so  petition  or  join  in  petitioning, 
whether  he  shall  have  had  any  security  in  writing  for  such  sum  or  not. 

Petition  for  adjudication  may  be  made  by  the  public  officer  of  certain  copartner- 
ships. 42.  A  petition  for  adjudication  of  bankruptcy  against  any  trader  indebted 
in  the  amount  aforesaid  to  any  copartnership,  duly  authorized  to  sue  and  be  sued 
in  the  name  of  a  public  officer  of  such  copartnership,  may  be  filed  by  such  officer 
as  the  nominal  petitioner  for  and  on  behalf  of  such  copartnership. 

Trader  may  petition  for  adjudication  of  bankruptcy  against  himself.  43.  Any 
trader  hable  to  become  bankrupt  may  petition  for  adjudication  of  bankruptcy 
against  himself.  Provided  always  that  unless  such  trader  shall  forthwith  after  the 
fihng  of  his  petition,  and  before  adjudication  of  bankruptcy  thereunder,  make  it 
appear  to  the  satisfaction  of  the  Court  that  his  available  estate  is  sufficient  to  pay 
his  creditors  at  least  five  shilhngs  in  the  pound  clear  of  all  charges  (to  be  estimated 
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by  the  Court)  of  prosecuting  the  bankruptcy,  such  petition  shall  be  dismissed,  and 
no  further  petition  shall  be  fUed  by  such  trader  in  the  same  district  without  the 
leave  of  the  Court  first  obtained  for  that  purpose,  and  the  adjudication  on  any 
further  petition  shall  be  subject  to  the  like  condition  as  aforesaid  as  to  the  avai- 
lable estate  of  the  trader. 

See  note  to  §  53,  infra.  A  creditor  can  not  challenge  the  validity  of  an  order  on  the 
ground  that  the  bankrupt  has  not  shown  that  his  estate  is  sufficient  to  pay  five  shillings 
in  the  pound.  —  Oriental  Bank  Corporation  v.  Richer,  (1881),  L.  R.  9  A.  C.  413. 

Where  petitions  for  adjudication  are  to  be  filed.  44.  Every  petition  for  ad- 
judication of  bankruptcy  shall  be  filed  in  the  office  of  the  Registrar  of  the  Supreme 
Court,  and  such  Registrar  shall  immediately  cause  the  same  to  be  entered  in  a  book 
to  be  kept  by  him  for  that  purpose  to  be  called  the  General  Docket  Book  (which 
book  shall  be  in  the  form  contained  in  Schedule  M.)  and  every  such  petition  shall 
be  alloted  in  such  manner  as  may,  by  General  Rule  or  Order,  made  in  pursuance 
of  this  Ordinance,  be  directed  to  the  Court  of  Bankruptcy,  and  when  adjudication 
shall  have  been  made,  the  Chief  Registrar  shall  minute  the  same  in  the  General 
Docket  Book. 

If  adjudication  be  not  obtained  within  three  days  any  other  creditor  may  pro- 
ceed on  it.  45.  If  the  petitioning  creditor  in  any  petition  for  adjudication  of  bank- 
ruptcy, shall  not  proceed  and  obtain  adjudication  within  three  days  after  his  petition 
shall  have  been  filed,  or  within  such  extended  time  as  shall  be  allowed  by  the  Court, 
the  Court  may,  at  any  time,  within  fourteen  days  then  next  following,  upon  the 
apphcation  of  any  other  creditor  to  the  amount  required  to  constitute  a  petition- 
ing creditor,  proceed  to  adjudicate  on  such  petition,  upon  the  proof  of  the  debt 
of  such  creditor,  and  of  the  other  requisites  to  support  such  petition  (except  the 
debt  of  the  petitioning  creditor);  but  if  neither  the  petitioner  nor  any  other  cre- 
ditor shall,  within  such  fourteen  days,  or  within  such  extended  time  as  may  be 
granted  by  the  Court  for  that  purpose,  apply  to  the  Court  to  adjudicate  upon  such 
petition,  no  further  proceeding  shall  be  taken  thereon. 

Petitions  may  be  presented  against  one  or  more  partners  in  a  firm.  46.  Any 
creditor  whose  debt  is  sufficient  to  entitle  him  to  petition  for  adjudication  of  bank- 
ruptcy against  all  the  partners  of  any  firm,  may  petition  for  such  adjudication 
against  one  or  more  partners  of  such  firm,  and  every  such  petition  shall  be  vahd 
although  it  does  not  include  all  the  partners  of  the  firm,  and  in  every  petition  for 
adjudication  against  two  or  more  persons,  the  Court  may  dismiss  the  same  as  to 
one  or  more  of  such  persons,  and  the  vaUdity  of  such  petition  shall  not  be  thereby 
affected  as  to  any  person  as  to  whom  such  petition  is  not  ordered  to  be  dismissed, 
nor  shaU  any  such  person's  certificate  be  thereby  affected. 

Case  of  a  second  petition  against  one  or  more  members  of  a  firm.  47.  After 
a  fiat  issued,  or  a  petition  for  adjudication  of  bankruptcy  fUed,  against  or  by  one 
or  more  members  of  a  firm,  any  petition  or  petitions  for  adjudications  of  bank- 
ruptcy against  or  by  any  other  member  or  members  of  such  firm,  shall  be  prose- 
cuted before  the  same  Judge  as  for  the  first  fiat  or  petition;  and  immediately  after 
the  adjudication  under  such  other  petition  or  petitions,  aU  the  estates  real  and 
personal  of  such  bankrupt  or  bankrupts,  shall  vest  in  the  official  assignee  and  the 
creditor's  assignee  (if  any),  under  the  first  fiat  or  petition :  and  thereafter  all  sepa- 
rate proceedings  under  such  petition  or  petitions  shall  be  stayed;  and  such  petition 
or  petitions  shall,  without  affecting  the  vahdity  of  the  first  fiat  or  petition,  be  an- 
nexed to  and  form  part  of  the  same. 

[48.    Is  repealed.] 

Court  may  summon  witnesses  to  prove  trading,  and  act  of  bankruptcy.  49.  The 
Court,  before  adjudication,  may  summon  before  it  any  person  whom  such  Court 
shaU  beUeve  capable  of  giving  any  information  concerning  the  trading  of  or  any 
act  of  bankruptcy  committed  by  the  person  against  whom  any  petition  for  ad- 
judication of  bankruptcy  has  been  fUed,  and  may  require  any  person  summoned 
to  produce  any  booli,  papers,  deeds,  and  writings,  and  other  documents  in  his 
custody,  possession,  or  power  which  may  appear  to  the  Court  to  be  necessary  to 
establish  such  trading  or  act  of  bankruptcy;  and  it  shall  be  lawful  for  the  Court 
to  examine  any  such  person  upon  oath,  by  word  of  mouth,  or  interrogatories  in 
writing,  concerning  such  trading  and  act  of  bankruptcy. 

Court  to  make  adjudication,  etc.,  upon  certain  proofs.  50.  The  Court  under 
a  petition  filed  by  a  creditor,  shall,  upon  proof  of  the  petitioning  creditor's  debt 
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and  of  the  trading  and  act  of  bankruptcy  of  the  person  against  whom  such  petition 
is  filed,  adjudge  such  person  bankrupt ;  or  if  in  case  of  the  failure  of  the  petitioning 
creditor  to  proceed  and  obtain  adjudication  within  three  days  after  his  petition 
shall  have  been  filed,  or  within  such  extended  time  as  may  be  allowed  by  the  Court, 
another  creditor  shall  apply  for  adjudication  upon  such  petition,  then  upon  such 
application,  and  proof  of  such  creditor's  debt  and  of  the  trading  and  act  of  bank- 
ruptcy of  the  person  against  whom  such  petition  is  filed,  the  Court  shall  adjudge 
such  trader  bankrupt ;  and  under  a  petition  filed  by  a  trader,  the  Court,  upon  appli- 
cation of  such  trader,  and  upon  proof  of  the  trading  and  of  the  filing  a  declaration 
of  insolvency,  and  of  the  sufficiency,  of  his  available  estate  to  the  extent  required 
by  this  Ordinance,  shall  adjudge  such  trader  bankrupt. 

Appointment  of  official  assignee.  51.  The  Court  forthwith  after  adjudication 
shall  appoint  an  official  assignee  to  act  as  hereinafter  provided  in  this  behalf. 

Cases  where  petitioning  creditor's  debt  is  insufficient.  52.  If  after  adjudication 
of  bankruptcy  the  debt  of  the  petitioning  creditor  be  found  by  the  Court  to  be 
insufficient  to  support  such  adjudication,  it  shall  be  lawful  for  the  Court  upon  the 
appUcation  of  any  other  creditor  having  proved  any  debt  sufficient  to  support 
adjudication,  to  order  the  petition  for  adjudication  of  bankruptcy  to  be  proceeded 
in,  and  it  shall  by  such  order  be  deemed  vahd,  which  order  may  be  in  the  form  con- 
tained in  the  Schedule  N.  to  this  Ordinance  annexed,  or  to  the  Hke  effect. 

Bankrupt  to  have  notice  o!  adjudication  before  advertisement  thereof.  53.  Before 
notice  of  any  adjudication  of  bankruptcy  shaU  be  given  in  the  Government  Gazette, 
and  at  or  before  the  time  of  putting  in  execution  any  warrant  of  seizure  which 
shall  have  been  granted  upon  such  adjudication,  a  duplicate  of  such  adjudication 
shaU  be  served  on  the  person  adjudged  bankrupt,  personally,  or  by  leaving  the  same 
at  the  usual  or  last  known  place  of  abode  or  place  of  business  of  such  person ;  and 
such  person  shall  be  allowed  seven  days,  or  such  extended  time  not  exceeding  four- 
teen days  in  the  whole,  as  the  Court  shall  think  fit,  from  the  service  of  such  dupli- 
cate, to  show  cause  to  the  Court  against  the  vaUdity  of  such  adjudication;  and  if 
such  person  shall  within  such  time  show  to  the  satisfaction  of  the  Court  that  the 
petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy,  upon  which  such  ad- 
judication has  been  grounded,  or  any  or  either  of  such  matters,  are  insufficient 
to  support  such  adjudication,  and  upon  such  showing,  no  other  creditor's  debt, 
trading,  and  act  of  bankruptcy  sufficient  to  support  such  adjudication,  or  such 
of  the  said  last  mentioned  matters  as  shall  be  requisite  to  support  such  adjudication 
in  lieu  of  the  petitioning  creditor's  debt,  trading  and  act  of  bankruptcy,  or  any  or 
either  of  such  matters  which  shall  be  deemed  insufficient  in  that  behalf,  as  the 
case  may  be,  shall  be  proved  to  the  satisfaction  of  the  Court,  the  Court  shall 
thereupon  order  (in  the  form  contained  in  Schedule  0.  to  this  Ordinance  annexed, 
or  to  the  like  effect)  such  adjudication  to  be  annulled,  and  the  same  shall,  by  such 
order,  be  annulled  accordingly;  but  if  at  the  expiration  of  the  said  time  no  cause 
shall  have  been  shewn  to  the  satisfaction  of  the  Court  for  the  annulling  of  such 
adjudication,  the  Court  shall  forthwith  after  the  expiration  of  such  time,  cause 
notice  of  such  adjudication  to  be  given  in  the  Government  Gazette,  and  shall  thereby 
appoint  two  pubhc  sittings  of  the  Court  for  the  bankrupt  to  surrender  and  conform, 
the  last  of  which  sittings  shall  be  on  a  day  not  less  than  twenty  days  and  not  ex- 
ceeding forty  days  from  such  advertisement,  and  shall  be  the  day  Umited  for  such 
surrender.  Provided  always  that  the  Court  shall  have  power,  from  time  to  time, 
to  enlarge  the  time  for  the  bankrupt  surrendering  himself  for  such  time  as  the  Court 
shall  think  fit,  so  as  every  such  order  be  made  six  days  at  least  before  the  day  on 
which  such  bankrupt  was  to  surrender  himseK.  Provided  also  that  if  any  person 
so  adjudged  bankrupt,  shall,  before  the  expiration  of  the  time  allowed  for  showing 
cause,  surrender  himself  and  give  his  consent,  testified  in  writing  under  his  hand, 
to  such  adjudication  being  advertised,  the  Coiirt  after  such  consent  so  given, 
shall  forthwith  cause  the  notice  of  adjudication  to  be  advertised,  and  appoint  the 
sitting  for  the  bankrupt  to  surrender  and  conform. 

Aa  application  for  the  annulment  of  an  adjudication  may  be  made  e\  en  after  the  issuance 
of  the  certificate.  An  adjudication  may  be  annulled  on  the  ground  that  the  bankrupt  was  not 
a  trader  within  the  meaning  of  the  Ordinance.  —  In  re  L.  and  J.  B.,  (1868)  Dec.  7.  But  an  ad- 
judication will  not  be  set  aside  on  the  ground  that  the  bankrupt  was  not  able  to  pay  twenty- 
five  per  cent,  of  the  indebtedness.  —  Oriental  Bank  Corporation  v.  Richers  &  Co.  (1881)  Dec.  98; 
Oriental  Bank  Corporation  v.  Richers  &  Co.,  (1882)  Dec.  33;  ».  c.  (1884)  L.  R.  9  A.  C.  413.   A 
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commissioner  has  a  discretionary  power  to  amiul,  and  this  discretion  will  not  be  reviewed  on 
appeal  unless  it  be  conclusively  shown  that  the  commissioner  was  wrong.  —  Bestel  &  Joly 
V.  Official  Assignee,  (1876)  Dec.  39. 

Bankrupt  to  deliver  up  his  books  of  accounts  to  official  assignee  upon  oatli. 

54,  Forthwith  after  the  insertion  of  the  notice  of  adjudication  in  the  Government 
Gazette,  or  if  the  bankrupt  before  the  expiration  of  the  time  allowed  for  shewing 
cause  against  the  adjudication  surrender  himseK,  and  give  consent  to  such  inser- 
tion, forthwith  after  such  surrender,  the  bankrupt  shall  (if  thereto  required  by  the 
official  assignee),  dehver  up  to  the  official  assignee  upon  oath  before  the  Court, 
all  books  of  account,  papers,  and  writings  relating  to  his  estate  ia  his  custody  or 
power,  and  discover  such  as  are  in  the  custody  or  power  of  any  other  person;  and 
every  bankrupt  not  in  prison  or  custody,  shall  at  all  times  after  such  surrender, 
attend  the  assignees  upon  every  reasonable  notice  in  %vriting  for  that  purpose  given 
by  them  to  him  or  left  at  his  usual  or  last  known  place  of  abode,  and  shall  assist 
such  assignees  in  making  out  the  accounts  of  his  estate;  and  every  such  bankrupt 
after  he  shall  have  surrendered,  may,  at  all  reasonable  times  before  the  expiration 
of  such  time  as  shall  be  allowed  to  him,  to  finish  his  examination,  inspect  his  books, 
papers,  and  writings  in  the  presence  of  his  assignees;  and  such  bankrupt  after  he 
shall  have  obtained  his  certificate,  shall,  upon  demand  in  writing  given  to  him  or 
left  at  his  usual  or  last  known  place  of  abode,  attend  the  assignees  to  settle  any 
accounts  between  his  estate  and  any  debtor  to  or  creditor  thereof,  or  attend  any 
court  of  record  to  give  e\'idence  touching  the  same,  or  do  any  act  necessary  for 
getting  in,  or  protecting  the  said  estate,  for  which  attendance  he  shall  be  paid  two 
rupees  and  fifty  cents  per  day  by  the  official  assignee  of  his  estate. 

Search  warrants  may  be  granted.  55.  In  all  cases  where  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  Court,  that  there  is  reason  to  suspect  and  beHeve, 
that  any  property  of  any  bankrupt  is  concealed  in  any  house  or  other  place  not 
belonging  to  such  bankrupt,  the  Court  may  grant  a  search  warrant  to  any  usher 
or  other  person  appointed  by  the  Court,  and  it  shall  be  lawful  for  such  usher  or 
other  person  to  execute  such  warrant  according  to  the  tenor  thereof;  and  such 
usher  or  person  shall  be  entitled  to  the  same  protection  as  is  allowed  by  law  in 
execution  of  a  search  warrant  for  property  reputed  to  be  stolen  or  concealed  and 
every  such  search  warrant  shall  be  in  the  form  contained  in  Schedule  P.  to  this 
Ordinance  aruiexed,  or  to  the  like  effect. 

Usher  may  break  open  bankrupt's  doors,  etc.  56.  It  shall  be  lawful  for  any 
usher  or  person  acting  under  warrant  of  the  Court,  to  break  open  any  house,  chamber, 
shoj),  warehouse,  door,  trunk,  or  chest  of  any  bankrupt,  where  such  bankrupt  or 
any  of  his  property  shall  be  reputed  to  be,  and  seize  upon  the  body  or  property  of 
such  bankrupt;  and  if  the  bankrupt  be  in  prison  or  in  custody,  it  shall  be  lawful 
for  the  usher  or  person  acting  under  the  warrant  of  the  Coiul;,  to  seize  any  property 
of  the  bankrupt  (his  necessary  wearing  apparel  only  excepted)  in  the  custody  or 
possession  of  such  bankrupt,  or  of  any  other  person  in  any  prison  or  place  where 
such  bankrupt  is  in  custody. 

Bankrupt  if  not  in  custody  to  be  free  from  arrest  in  coming  to  surrender.  57.  If 
the  bankrupt  be  not  in  prison  or  custody  at  the  date  of  the  adjudication,  he  shall 
be  free  from  arrest  or  imprisonment  by  any  creditor  in  coming  to  surrender,  and 
after  such  surrender  during  the  time  by  this  Act  hmited  for  surrender,  and  for  such 
further  time  as  shall  be  allowed  him  for  finishing  his  examination,  and  for  such  time 
after  finishing  his  examination  untU  his  certificate  be  allowed,  as  the  Court  shall, 
from  time  to  time,  by  endorsement  upon  the  summons  of  such  bankrupt  think  fit 
to  appoint ;  and  whenever  any  bankrupt  is  in  prison  or  in  custody  under  any  process, 
attachment,  execution,  commitment,  or  sentence,  the  Court  may,  by  warrant  directed 
to  the  prison  in  whose  custody  he  is  confined,  cause  him  to  be  brought  before  it  at  any 
sitting,  either  pubUo  or  private,  and  if  he  be  desirous  to  surrender  he  shall  be  brought 
uj)  and  the  expense  thereof  shall  be  paid  out  of  his  estate,  and  such  person  shall  be 
inderonified  by  the  warrant  of  the  Court  for  bringing  up  such  bankrupt ;  and  where  any 
person  who  has  been  adjudged  bankrupt,  and  has  surrendered  and  obtained  his  pro- 
tection from  arrest,  is  in  prison  or  in  custody  for  debt  at  the  time  of  his  obtaining 
such  protection,  the  Court  may,  except  in  cases  next  hereinafter  mentioned,  order  his 
immediate  release  either  absolutely  or  upon  such  conditions  as  it  shall  think  fit.  Provi- 
ded always  that  the  Court  shall  not  order  such  release  where  it  shall  appear  by  any 
judgment,  order,  commitment,  or  sentence,  under  which  the  bankrupt  is  in  prison 
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or  in  custody,  or  by  the  record  or  entry  of  any  such  judgment,  order,  commitment, 
or  sentence,  and  the  pleadings  or  proceedings  previously  thereto,  that  he  is  in  prison 
or  custody  for  any  debt  contracted  by  fraud  or  breach  of  trust,  or  by  reason  of  any 
prosecution  against  him  whereby  he  had  been  convicted  of  any  offence,  or  for  any 
debt  contracted  by  reason  of  any  judgment  in  any  proceeding  for  breach  of  the 
revenue  laws  or  in  any  action  for  breach  of  promise  of  marriage,  seduction,  criminal 
conversation,  libel,  slander,  assault,  battery,  niaUoious  arrest,  maUcious  trespass, 
maliciously  suing  out  a  fiat  in  bankruptcy,  or  maUciously  filing  or  prosecuting  a 
petition  for  adjudication  of  bankruptcy.  Provided  also  that  such  release  shall  in 
no  wise  affect  any  rights  of  the  creditor,  at  whose  suit  the  bankrupt  may  be  in  prison 
or  in  custody,  against  the  bankrupt,  except  the  right  of  detaining  him  in  prison 
or  in  custody  whilst  protected  from  imprisonment  by  order  of  the  Court. 

Petitioning  creditor  to  proceed  at  his  own  costs  until  choice  of  assignees.  58.  The 
petitioning  creditor  shall,  at  his  own  costs,  file  and  prosecute  his  petition,  untU 
the  choice  of  assignees  by  the  creditors,  and  the  Court  shaU  at  or  after  the  sitting  of 
such  choice,  make  order  for  the  payment  thereof  out  of  the  estate  of  the  bankrupt, 
in  course  of  priority  to  be  settled  by  any  General  Rule  or  Order  to  be  made  in 
pursuance  of  this  Ordinance. 

Death  of  bankrupt.  59.  If  any  bankrupt  shall  die  after  adjudication  the  Court 
may  proceed  in  the  bankruptcy  as  if  such  bankrupt  where  Uving. 

Court  may  summon  and  examine  bankrupt.  60.  The  Court  may  summon  any 
bankrupt  before  it  whether  such  bankrupt  shall  have  obtained  his  certificate  or  not ; 
and  in  case  he  shall  not  come  at  the  time  appointed  by  the  Court  (having  no  lawful 
impediment  made  known  to  and  allowed  by  the  Court  at  such  time),  it  shall  be  law- 
ful for  the  Court  by  warrant  to  authorise  and  direct  any  person  or  persons  the  Court 
shall  think  fit  to  apprehend  and  arrest  such  bankrupt  and  bring  him  before  the 
Court;  and  upon  the  appearance  of  such  bankrupt,  or  if  such  bankrupt  be  present 
at  any  sitting  of  the  Court,  it  shall  be  lawful  for  the  Court  to  examine  such  bank- 
rupt, after  he  shall  have  made  and  signed  the  declaration  contained  in  the  Schedule  Q. 
to  this  Ordinance  annexed,  either  by  word  of  mouth,  or  interrogatories  in  writing, 
touching  aU  matters  relating  to  his  trade,  deahngs,  or  estate,  or  which  may  tend 
to  disclose  any  secret  grant,  conveyance,  or  concealment,  of  his  lands,  tenements, 
goods,  money,  or  debts,  and  to  reduce  his  answers  into  writing,  which  examination 
so  reduced  into  writing  the  said  bankrupt  shall  sign  and  subscribe. 

Court  may  summon  bankrupt's  wife.  61.  It  shall  be  lawful  for  the  Court  to 
summon  before  it  the  wife  of  any  bankrupt,  and  to  examine  her  after  she  shall  have 
made  and  signed  the  declaration  contained  in  Schedule  Q.  to  this  Ordinance  annexed, 
either  by  word  of  mouth  or  by  interrogatories  ia  writing,  for  the  finding  out  and  dis- 
covery of  the  estate,  goods,  and  chattels  of  such  bankrupt,  concealed,  kept  or  disposed 
of  by  such  wife  in  her  own  person,  or  by  her  own  act,  or  by  anj^  other  person ;  and  she 
shall  incur  such  danger  or  penalty  for  not  coming  before  the  Court,  or  for  refusing  to 
be  sworn  and  examined,  or  for  refusing  to  sign  or  subscribe  her  examination,  or  for 
not  fully  answering  to  the  satisfaction  of  the  Court,  as  is  hereinafter  provided. 

Court  may  issue  warrant  for  bankrupt  keeping  out  of  the  way.  62.  If  in  any 
case  it  shall  be  proved  to  the  satisfaction  of  the  Court  that  any  bankrupt  is  keep- 
ing out  of  the  way,  and  can  not  be  personally  served  with  a  summons,  and  that 
due  pains  have  been  taken  to  effect  such  personal  service  or  that  there  is  probable 
cause  for  believing  that  he  is  about  to  quit  this  Colony,  or  to  remove  or  conceal 
any  of  his  goods  or  chattels  unless  he  be  forthwith  apprehended,  it  shall  be  lawful 
for  such  Court  by  warrant  to  authorise  and  direct  any  person  or  persons  it  shall 
think  fit,  to  apprehend  and  arrest  such  bankrupt,  and  bring  him  before  the  Court, 
to  be  examined  in  Uke  manner  as  if  he  appeared  upon  a  summons. 

Court  may  summon  persons  suspected  of  having  bankrupt's  property.  63.  After 
adjudication,  it  shall  be  lawful  for  the  Court  to  summon  before  it  any  person  known 
or  suspected  to  have  any  estate  of  the  baiil^rupt  in  his  possession,  or  who  is  supposed 
to  be  indebted  to  the  bankrupt,  or  any  person  the  Court  may  beheve  capable  of 
giving  information  concerning  the  person,  trade,  dealings,  or  estate  of  the  bank- 
rupt, or  concerning  any  act  of  bankruptcy  committed  by  him,  or  any  information 
material  to  the  fuU  disclosure  of  his  dealings ;  and  the  Court  may  require  such  per- 
son to  produce  any  books,  papers,  deeds,  writings,  or  other  documents  in  his  custody 
or  power,  which  may  appear  to  the  Court  necessary  to  the  verification  of  the  depo- 
sition of  such  person,  or  to  the  full  disclosure  of  any  of  the  matters  which  the  Court 
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is  authorised  to  inquire  into ;  and  if  such  person  so  summoned  as  aforesaid,  shall 
not  come  before  the  Court  at  the  time  appointed,  having  no  lawful  impediment 
(made  known  to  the  Court  at  the  time  of  its  sitting,  and  allowed  by  it),  it  shall  be 
la\^'ful  for  the  Court,  by  warrant,  to  authorise  and  direct  the  person  or  persons 
therein  named  for  that  purpose  to  apprehend  and  arrest  such  person,  and  bring 
him  before  the  Court  for  examination. 

■RTiere  there  was  a  suspicion  of  fraud,  and  the  bankrupt  had  absconded,  the  Court  ordered 
a  notary  to  appear  to  give  evidence  as  to  certain  transactions  and  acts  passed  before  him  to 
which  the  banlcrupt  was  a  party.  —  In  re  Abdool  Kurrim  Hassen,  (1861)  Dec.  282. 

Power  to  examine  persons  summoned  or  present  at  any  sitting.  64.  Upon  the 
appearance  of  any  person  summoned  or  brought  before  the  Court  upon  any  warrant 
as  aforesaid,  or  if  any  person  be  present  at  any  sitting  of  the  Court,  it  shall  be  lawful 
for  the  Court  to  examine  every  such  person  upon  oath  either  by  word  of  mouth 
or  by  interrogatory  in  writing,  concerning  the  person,  trade,  dealings,  or  estate 
of  any  bankrupt,  or  concerning  any  act  or  acts  of  bankruptcy  by  any  bankrupt 
committed,  and  to  reduce  into  writing  the  answers  of  every  such  person,  and  such 
answers  so  reduced  into  writing  such  person  exaiAined  is  hereby  required  to  sign 
and  subscribe. 

Court  may  order  payment  of  admitted  debts  to  bankrupt's  estate.  65.  If  any 
such  person  examined  as  last  aforesaid  shall,  in  and  by  his  examination  signed  and 
subscribed  as  aforesaid,  and  also  in  and  by  a  separate  writing  in  the  form  con- 
tained in  the  Schedule  R.  to  this  Ordinance  annexed,  admit  that  he  is  indebted 
to  the  bankrupt  in  any  sum  of  money  upon  the  balance  of  accounts,  it  shall;,be  law- 
ful for  the  Coiui;,  if  it  think  fit,  to  order  (in  the  form  contained  in  Schedule  S.  to 
this  Ordinance  annexed  or  to  the  hke  effect)  that  such  person  shaU  forthwith  or  at 
such  time  and  in  such  manner  as  to  the  Court  may  seem  expedient,  pay  the  amount 
so  admitted  in  full  discharge  thereof  to  the  official  assignee,  together  with  the  costs 
of  and  incident  to  the  summons  of  such  person  if  the  Court  think  fit  to  award  costs, 
or  the  Court  may,  if  it  think  fit,  in  the  said  form  contained  in  Schedule  S.  to  this 
Ordinance  annexed,  order  the  official  assignee  to  pay  the  costs  of  the  person  sum- 
moned out  of  the  estate  of  the  bankrupt,  and  every  such  order  shall  have  the  effect 
of  a  judgment  in  Her  Majesty's  Superior  Courts  of  Common  Law,  and  may  be 
enforced  accordingly. 

Court  may  order  letters  to  bankrupt  to  be  re-directed,  etc.  66.  The  Court  may 
order  that  for  a  period  of  three  months  from  the  date  of  any  such  order,  all  post 
letters  directed  or  addressed  to  any  bankrupt  at  the  place  of  which  he  shall  be 
described  in  the  petition  for  adjudication  of  bankruptcy,  shall  be  re-directed,  re- 
addressed,  sent,  or  dehvered  by  the  Postmaster- General  in  the  Colony,  or  the  offi- 
cers acting  under  him,  to  the  official  or  other  assignee  or  other  person  named  in 
such  order ;  and  upon  notice  by  transmission  of  a  dupHcate  of  any  such  order  to  the 
Postmaster- General  in  the  Colony  or  the  officers  acting  under  him,  by  the  official 
or  other  assignee  or  other  person  named  in  such  order,  of  the  making  of  such  order, 
it  shall  be  lawful  for  the  Postmaster- General  or  such  officers  as  aforesaid  in  this 
Colony,  to  re-address,  re-direct,  send,  or  deliver  all  such  post  letters  to  the  official 
or  other  assignee  or  other  person  named  in  such  order  accordingly;  and  the  Court 
may,  upon  any  apphcation  to  be  made  for  that  purpose  renew  any  such  order  for 
a  hke  or  for  any  other  less  period  as  often  as  may  be  necessary. 

Consequences  of  adjudication  in  certain  cases. 

Goods  in  possession  of  bankrupt  deemed  to  be  his  property.  67.  If  any  bank- 
rupt at  the  time  he  becomes  bankrupt  shall,  by  the  consent  and  permission  of  the 
true  owner  thereof,  have  in  his  possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alter- 
ation, or  disposition  as  owner,  the  Court  shall  have  power  to  order  the  same  to  be 
sold  or  disposed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy.  Provided 
that  nothing  herein  contained  shall  invahdate  or  affect  any  transfer  or  assignment 
of  any  ship  or  vessel  or  any  share  thereof,  made  as  a  security  for  any  debt  or  debts 
either  by  way  of  mortgage  or  assignment,  duly  registered  according  to  the  provi- 
sions of  an  Act  made  in  the  ParHament  holden  in  the  twelfth  and  thirteenth  years 
of  the  reign  of  Her  present  Majesty  (c.  29). 

Where  goods  are  sold,  but  not  counted  and  separated,  and  are  left  in  the  general  stock 
of  the  vendor,  the  assignee  in  bankruptcy  of  the  latter  is  entitled  to  the  goods.  —  Dumont  v.  As- 
signees, (1875)  Dec.  115.   The  assignee  is  not  entitled  to  retain  goods  consigned  to  the  bankrupt 
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as  a  factor.  But  where  the  bankrupt  has  a  part  interest  in  the  goods,  the  assignee  is  entitled  to 
such  interest.  —  In  re  F.  Bicher  &  Co.,  (1881)  Deo.  161.  Where  fraud  is  shown  by  the  seller  against 
the  assignee,  possession  of  goods  delivered  to  a  bankrupt  may  be  recovered.  —  Ex  parte  Capeyron 
&Delange,  (1877)    Dec.  1;  Hadjee  Sharif  Ismael  v.  Official  Assignee,  (1877)  Deo.  120. 

Power  of  Court  over  certain  conveyances,  etc.,  made  by  bankrupt.  68.  If  any 
bankrupt  being  at  the  time  insolvent  shall  (except  upon  the  marriage  of  any  of  his 
children  or  for  some  valuable  consideration)  have  conveyed,  assigned,  or  trans- 
ferred to  any  of  his  children  or  to  any  other  person,  any  hereditament,  offices,  fees, 
annuities,  leases,  goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such 
person  any  bills,  bonds,  notes,  or  other  securities,  or  have  transferred  his  debts 
to  any  other  person,  or  into  any  other  person's  name  the  Court  shall  have  power 
to  order  the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors  under 
the  bankruptcy,  and  every  such  sale  shall  be  valid  against  the  bankrupt,  and  such 
children  and  persons,  and  against  all  persons  claiming  under  him. 

Court  may  order  transfer  of  Government  stock,  etc.,  standing  in  bankrupt's 
name.  69.  If  any  bankrupt  shall  have  any  Government  stock,  funds,  or  annuities, 
or  any  of  the  stock  of  any  pubUc  company  either  in  this  Colony,  or  in  England, 
or  in  any  part  of  the  British  Dominions,  standing  in  his  own  right,  it  shaU  be  lawful 
for  the  Court,  by  writing,  to  order  all  persons  whose  act  or  consent  is  thereto  ne- 
cessary, to  transfer  the  same  into  the  name  of  the  assignees,  and  to  pay  all  divi- 
dends upon  the  same  to  the  official  assignee;  and  all  such  persons  whose  act  or 
consent  is  so  necessary,  are  hereby  indemnified  for  all  things  done  or  permitted 
pursuant  to  such  order. 

Distress  not  available  for  more  than  one  year's  rent.  70.  No  distress  for  rent 
made  and  levied  after  an  act  of  bankruptcy  upon  the  goods  or  effects  of  any  bank- 
rupt, whether  before  or  after  the  issuing  of  the  fiat  or  the  fUing  of  the  petition  for 
adjudication  of  bankruptcy,  shall  be  available  for  more  than  one  year's  rent  accrued 
prior  to  the  date  of  the  fiat,  or  the  day  of  the  fOing  of  such  petition,  but  the  landlord 
or  person  to  whom  the  rent  shall  be  due,  shall  be  allowed  to  come  in  as  a  creditor 
for  the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be  available. 

Under  this  section  the  landlord  is  entitled  to  recover  by  distress  the  rent  for  the  year  pre- 
ceding the  filing  of  the  petition  of  bankruptcy.  For  other  rent  he  ranks  as  an  ordinary  creditor. 
—  Ayoob  Allanah  v.  Official  Assignee,  (1882)  Dec.  157.  For  the  rent  due  and  for  which  distress 
is  not  available,  the  landlord's  claim  takes  precedence  over  the  claim  for  wages  of  workmen 
and  labourers,  but  after  the  costs  of  the  winding-up.  —  In  re  Maurel,  (1868)  Dec.  31. 

Case  where  bankrupt  is  trustee.  71.  If  any  bankrupt  shall,  as  trustee,  be 
seized,  possessed  of,  or  entitled  to,  either  alone  or  jointly,  any  real  or  personal  estate, 
or  any  interest  secured  upon  or  arising  out  of  the  same,  or  shall  have  standing  in 
his  name  as  trustee,  either  alone  or  jointly,  any  Government  stock,  funds,  or  an- 
nuities, or  any  of  the  stock  of  any  public  company,  either  in  this  Colony  or  in  any 
other  place,  it  shall  be  lawful  for  the  Court,  on  the  petition  of  the  person  entitled 
in  possession  to  the  receipt  of  the  rents,  issues,  and  profits,  dividends,  interest, 
or  produce  thereof,  on  due  notice  given  to  aU  other  persons,  if  any,  interested  therein, 
to  order  the  assignees  and  aU  persons  whose  act  or  consent  thereto  is  necessary, 
to  convey,  assign,  or  transfer  the  said  estate,  interest,  stock,  funds,  or  annuities, 
to  such  persons  as  the  Court  shall  think  fit,  upon  the  same  trusts  as  the  said  estate, 
interest,  stock,  funds  or  annuities  were  subject  to  before  the  bankruptcy,  or  such 
of  them  as  shall  be  then  subsisting  and  capable  of  taking  effect,  and  also  to  receive 
and  pay  over  the  rents,  issues,  and  profits,  dividends,  interests,  or  produce  thereof 
as  the  Court  shall  direct. 

Title  to  property  sold  under  bankruptcy  not  to  be  impeached.  72.  No  title  to 
any  real  or  personal  estate  sold  under  any  bankruptcy,  shall  be  impeached  by  the 
bankrupt  or  any  person  claiming  under  him,  in  respect  of  any  defect  in  the  fiat 
or  petition  for  adjudication,  or  in  any  of  the  proceedings  under  the  same,  unless 
the  bankrupt  shall,  within  the  time  allowed  by  this  Ordinance,  have  commenced 
proceedings  to  dispute,  dismiss,  or  annul  the  fiat,  petition,  or  adjudication,  and 
duly  prosecuted  the  same. 

Court  may  order  any  treasurer,  banker,  etc.,  to  pay,  over  any  moneys  of  bank- 
rupt. 73.  After  the  adjudication  of  bankruptcy  in  any  case  shall  have  been  adver- 
tised in  the  Government  Gazette,  it  shall  be  lawful  for  the  Court  to  order  any  trea- 
surer or  officer,  or  any  banker,  attorney,  or  soUcitor,  or  other  agent  of  the  bank- 
rupt, to  pay  and  dehver  over  to  the  official  assignee,  or  to  the  Colonial  Treasury, 
to  the  credit  of  the  Accountant  in  Bankruptcy,  all  the  moneys  or  security  for  money 
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in  his  custody,  possession,  or  power  as  such  officer  or  agent,  and  which  he  is  not 
by  law  entitled  to  retain  as  against  the  bankrupt  or  his  assignees. 

Of  transactions  not  affected  by  bankruptcy. 
Payments,  conveyances,  etc.,  to  be  valid  when  no  notice  of  prior  act  of  bank- 
ruptcy. 74.  All  payments  really  and  bona  fide  made  by  any  bankrupt,  or  by  any 
person  on  his  behalf,  before  the  date  of  the  fiat  or  the  fihng  of  a  petition  for  ad- 
judication of  bankruptcy,  to  any  creditor  of  such  bankrupt,  and  all  payments  re- 
ally and  bona  fide  made  to  any  bankrupt,  before  the  date  of  the  fiat  or  the  filing 
of  such  petition,  and  all  conveyances  by  any  bankrupt  bona  fide  made  and  exe- 
cuted before  the  date  of  the  fiat  or  the  fihng  of  such  petition,  and  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt  really  and  bona  fide  made  and 
entered  into  before  the  date  of  the  fiat  or  the  filing  of  such  petition,  and  all  execu- 
tions and  attachments  against  the  land  and  tenements  of  any  bankrupt  bona  fide  exe- 
cuted by  seizure,  and  all  execution  and  attachments  against  the  goods  and  chattels 
of  any  bankrupt  bona  fide  executed  and  levied  by  seizure  and  sale  before  the  date 
of  the  fiat  or  the  fihng  of  such  petition,  shall  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed;  provided  the  person 
so  deahng  with,  or  pajdng  to,  or  being  paid  by  such  bankrupt,  or  at  whose  suit  or 
on  whose  account  such  execution  or  attachment  shall  have  issued,  had  not  at  the 
time  of  such  payment,  conveyance,  contract,  deahng,  or  transaction,  or  at  the  time 
of  so  executing  or  levying  such  execution  or  attachment,  or  at  the  time  of  making 
any  sale  thereunder,  notice  of  any  prior  act  of  bankruptcy  by  him  committed.  Pro- 
vided also  that  nothing  herein  contained  shall  be  deemed  or  taken  to  give  vahdity 
to  any  payment  or  to  any  dehvery  or  transfer  of  any  goods  or  chattels  made  by  any 
bankrupt,  being  a  fraudulent  preference  of  any  creditor  of  such  bankrupt,  or  to 
any  conveyance  or  equitable  mortgage  made  or  given  by  any  bankrupt,  by  way  of 
fraudulent  preference  of  any  creditor  of  such  bankrupt,  or  to  any  execution  founded 
on  a  judgment,  on  a  warrant  of  attorney,  or  cognovit  actionem,  or  Judge's  order 
obtained  by  any  bankrupt  by  way  of  fraudulent  preference. 

A  sale  of  goods  made  just  before  bankruptcy  sustained.  —  Cassim  v.  Ayoob  Jacob,  (1870) 
Dec.  1.  See  also  Edwards  v.  Fabre,  (1875)  Dec.  120.  Conveyances  held  fraudulent.  —  Brodie 
V.  Barraut,  (1861)  Dec.   187;  Richardson  &  Co.  v.  Velajroudachetty,  (1879)  Dec.  65. 

Bona  fide  purchases  from  banlirupts.  75.  No  purchase  from  any  bankrupt 
bona  fide  and  for  valuable  consideration,  where  the  purchaser  had  notice  at  the 
time  of  such  purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall 
be  impeached  by  reason  thereof,  unless  a  fiat  of  petition  for  adjudication  of  bank- 
ruptcy shall  have  been  sued  out  or  filed  within  twelve  months  after  such  act  of 
bankruptcy. 

Of  warrants  of  attorney. 

Certain  warrants  of  attorney,  cognovits,  etc.,  given  within  two  months  of  filing 
petition  to  be  null  and  void.  76.  Every  warrant  of  attorney  to  confess  judgment 
in  any  personal  action  given  by  any  bankrupt  after  the  commencement  of  this 
Ordinance,  and  within  two  months  of  the  filing  of  a  petition  for  adjudication  of 
bankruptcy  by  or  against  such  bankrupt  and  being  for  or  in  respect  of  (wholly  or 
in  a  part)  an  antecedent  debt  or  money  demand,  and  every  cognovit  actionem, 
or  consent  to  a  Judge's  order  for  judgment  given  by  any  bankrupt  at  any  time 
after  the  commencement  of  this  Ordinance,  and  within  two  months  of  the  fihng 
of  any  such  petition  in  any  action  commenced  by  collusion  with  the  bankrupt, 
and  not  adversely,  or  purporting  to  have  been  given  in  an  action  but  having  been 
in  fact  given  before  the  commencement  of  any  action  against  the  bankrupt,  such 
bankrupt  being  unable  to  meet  his  engagement  at  the  time  of  giving  such  warrant 
of  attorney,  cognovit  actionem  or  consent  (as  the  case  may  be),  shall  be  deemed 
and  taken  to  be  null  and  void,  whether  the  same  shall  have  been  given  by  such 
bankrupt  in  contemplation  of  bankruptcy  or  not. 

Warrants  of  attorney  to  be  null  and  void  if  not  filed  within  21  days.  77.  If  after 
the  commencement  of  this  Ordinance  any  warrant  of  attorney  to  confess  judgment 
in  any  personal  action  or  cognovit  actionem  shall  have  been  given  by  any  such 
trader  and  such  warrant  of  attorney  or  cognovit  actionem  or  a  true  copy  thereof, 
shaU  not  have  been  filed  within  twenty-one  days  in  the  Registry  of  competent 
Court  every  such  warrant  of  attorney  or  cognovit  actionem  shall  be  deemed  frau- 
dulent, null  and  void,  to  all  intents  and  purposes  whatever ;  and  if  any  such  warrant 
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of  attorney  or  cognovit  actionem  which  shall  be  so  filed  as  aforesaid  shaU  have  been 
given  subject  to  any  defeasance  or  condition,  such  defeasance  or  condition  shall 
be  written  on  the  same  paper  on  which  such  warrant  of  attorney  or  cognovit  ac- 
tionem shall  be  written  before  the  time  when  the  same  or  a  copy  thereof  respectively 
shall  be  filed;  otherwise  such  warrant  of  attorney,  or  cognovit  actionem  shall  be 
null  and  void  to  all  intents  and  purposes  whatever. 

Judge's  order  obtained  by  consent  to  be  void  if  not  filed.  78.  Every  Judge's 
order  made  by  consent  given  after  the  commencement  of  this  Ordinance  by  any 
such  trader  defendant  in  any  personal  action,  and  whereby  the  plaintiff  in  such 
action  shall  be  authorised  forthwith  after  the  making  of  such  order  or  at  any  future 
time  to  sign  or  enter  up  judgment,  or  to  issue  or  take  out  execution  in  such  action, 
and  whether  such  order  shall  be  made  subject  to  any  defeasance  or  condition  or  not, 
in  case  the  action  wherein  the  same  is  made  shall  be  in  any  other  Court,  a  true  copy 
of  such  order  shall,  together  with  an  affidavit  of  the  time  of  such  consent  being 
given,  and  a  description  of  the  residence  and  occupation  of  the  defendant,  be  filed 
with  the  clerk  of  the  competent  Court  within  twenty-one  days  after  the  making 
of  such  order  in  hke  manner  as  a  warrant  of  attorney  in  any  personal  action;  and 
a  cognovit  actionem  given  by  any  defendant  in  any  personal  action ;  or  copies  thereof 
and  affidavits  of  the  execution  thereof  respectively  may  be  filed  with  the  said  clerk 
within  the  space  of  twenty-one  days  after  such  warrant  of  attorney  or  cognovit 
actionem  shall  have  been  executed,  otherwise  such  Judge's  order,  and  any  judgment 
signed  or  entered  up  thereon,  and  any  execution  issued  or  taken  out  on  such  judg- 
ment shall  be  null  and  void  to  all  intents  and  purposes  whatever. 

Of  the  choice  of  assignees,  their  rights  and  duties. 

Assignees  when  and  how  chosen.  79.  At  the  first  pubhc  sitting  appointed  by 
Court  under  any  bankruptcy,  or  at  any  adjournment  thereof,  assignees  of  the  bank- 
rupt's estate  and  effects  shall  and  may  be  chosen  and  appointed,  and  all  creditors 
who  have  proved  debts  to  the  amount  of  one  hundred  rupees  and  upwards,  shall 
be  entitled  to  vote  in  such  choice,  and  also  any  person  authorized  by  letter  of  attor- 
ney from  any  such  creditor,  upon  proof  of  the  execution  thereof  either  by  affi- 
davit or  by  oath  before  the  Court  viva  voce;  and  the  choice  and  appointment  shall 
be  made  by  the  major  part  in  value  of  the  creditors  so  entitled  to  vote.  Provided 
that  the  Court  shall  have  power  to  reject  any  person  so  chosen  who  shall  appear 
to  such  Court  unfit  to  be  an  assignee,  or  to  remove  any  assignee,  and  upon  such 
rejection  or  removal,  a  new  choice  and  appointment  of  another  assignee  shall  be 
made  in  like  manner. 

Joint  creditor  entitled  to  prove  under  separate  estate.  80.  If  one  or  more  of  the 
partners  of  a  firm  be  adjudged  bankrupt,  any  creditors  to  whom  the  bankrupt  is 
indebted  jointly  with  the  other  partners  of  the  firm,  or  any  of  them,  shall  be  entit- 
led to  prove  his  debt,  for  the  purpose  only  of  voting  in  the  choice  of  assignees  and 
of  being  heard  against  the  allowance  of  the  bankrupt's  certificates,  or  of  either  of 
such  purposes;  but  such  creditor  shall  not  receive  any  dividend  out  of  the  separate 
estate  of  the  bankrupt,  until  all  the  separate  creditors  shall  have  received  the  fuU 
amount  of  their  respective  debts. 

A  partnership,  as  a  moral  being,  independent  and  distinct  from  the  partners,  may  be  ad- 
judged bankrupt,  and  the  bankruptcy  of  the  partnership  does  not  necessarily  involve  the  bank- 
ruptcy of  the  individual  members  thereof.  —  In  re  F.  Richer  &  Co.,  (1881),  Dec.  50,  106.  Where 
a  firm  has  been  declared  bankrupt,  and  the  individuals  composing  it  are  also  declared  bankrupt, 
the  partnership  creditors  whose  debts  are  not  wholly  satisfied  by  the  joint  estate  can  claim  to 
rank  for  any  balance  remaining  due  only  on  the  sxirplus,  if  any,  of  the  separate  estates  of  the 
partners,  remaining  after  the  separate  debts  have  been  provided  for ;  and  conversely.  —  Ex  parte 
CaiUaud,  In  re  Bestel  &  Joly  (1876)  Dec.  157.  Where  a  partnership  is  declared  bankrupt,  the 
adjudication  may  in  appropriate  cases  be  confined  to  resident  partners.  —  In  re  Cassim  Ahmed 
Bhomjee,  (1881)  Dec.  10.  The  former  partners  of  a  bankrupt  may  claim  against  the  estate  in 
respect  of  sums  due  them  by  the  bankrupt,  and  arising  out  of  the  carrying  on  of  the  former 
partnership,  although  such  partnership  was  not  registered  under  art.  42  of  the  Code  of  Commerce. 
—  Domain  v.  Lory,  (1871)  Dec.  27,  affirming  in  re  Domain  (1870)  Dec.  179. 

Personal  estate  to  vest  in  assignees.  81.  When  any  person  shall  have  been  ad- 
judged a  bankrupt,  all  his  personal  estate  and  effects,  present  and  future,  where- 
soever the  same  may  be  found  or  known,  and  all  property  which  he  may  purchase, 
or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him,  before 
he  shall  have  obtained  his  certificate,  and  all  debts  due  or  to  be  due  to  him,  where- 
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soever  the  same  be  found  or  known,  and  the  property,  right,  and  interest  in  such 
debts,  shall  become  absolutely  vested  in  the  assignees  for  the  time  being,  for  the 
benefit  of  the  creditors  of  the  bankrupt,  by  virtue  of  their  appointment;  and  after 
such  appointment,  neither  the  bankrupt  nor  any  person  claiming  through  or  under 
him,  shall  have  power  to  recover  the  same  nor  to  make  any  release  or  discharge 
thereof,  neither  shall  the  same  be  attached  as  the  debt  of  the  bankrupt  by  any 
person,  but  such  assignees  shall  have  like  remedy  to  recover  the  same  in  their  own 
names  as  the  bankrupt  himself  might  have  had  if  he  had  not  been  adjudged 
bankrupt. 

Real  estate  to  vest  in  assignees.  82.  When  any  person  shall  have  been  adjudged 
a  bankrupt,  all  lands,  tenements,  and  hereditaments,  to  which  any  bankrupt  is 
entitled  and  all  interest  to  which  such  bankrupt  is  entitled  in  any  of  such  lands, 
tenements,  or  hereditaments,  and  of  which  he  might,  according  to  the  laws  of  the 
several  countries,  dominions,  plantations,  or  colonies,  have  disposed,  and  all  such 
lands,  tenements,  and  hereditaments,  as  he  shall  purchase  or  shall  descend,  be  de- 
vised, revert  to,  or  come  to  such  bankrupt,  before  he  shall  have  obtained  his  cer- 
tificate, and  all  deeds,  papers,  and  writings  respecting  the  same  shah  become  ab- 
solutely vested  in  the  assignees  for  the  time  being,  for  the  benefit  of  the  creditors  of 
the  bankrupt,  by  virtue  of  their  appointment,  and  without  any  deed  of  conveyance 
for  that  purpose,  and  as  often  as  any  such  assignee  or  assignees  shall  die,  or  be  law- 
fully removed  or  displaced,  and  a  new  assignee  or  assignees  shall  be  duly  appoiated, 
such  of  the  aforesaid  real  estate  as  shall  remain  unsold,  or  unconveyanced,  shall, 
by  virtue  of  such  appointment,  vest  in  the  new  assignee  or  assignees,  either  alone 
or  jointly  with  the  existing  assignees,  as  the  case  may  require,  without  any  con- 
veyance for  that  purpose. 

Assignees  not  to  take  crops  in  any  other  way  than  bankrupt  would  have  been 
entitled  to  do.  83.  No  assignee  of  any  bankrupt's  estate,  nor  any  purchaser  from 
any  such  assignee,  of  any  goods,  chattels,  stock,  or  crop,  being  part  of  the  estate 
of  any  bankrupt  engaged  or  employed  in  husbandry  or  any  lands  let  to  farm,  shall 
take,  use,  or  dispose  of  any  hay,  straw,  grass,  or  grasses,  manioc  or  other  roots, 
or  any  other  produce  of  such  lands,  or  any  manure,  compost,  ashes,  seaweed,  or  other 
dressings  intended  for  such  lands,  and  being  thereon,  in  any  other  maimer,  and 
for  any  other  purpose  than  such  bankrupt  so  employed  in  husbandry,  ought  to  have 
taken,  used,  or  disposed  of  the  same  if  he  had  not  been  adjudged  bankrupt. 

Assignee  may  abide  by  or  decline  any  agreement  for  sale  of  landed  estate.  84.  If 
any  person  shall  have  entered  into  any  agreement  for  the  purchase  of  any  estate 
or  interest  in  land,  the  vendor  thereof  or  any  person  claiming  under  him,  if  the 
assignees  shall  not  (upon  being  thereto  required)  elect  whether  they  wiU  abide  by 
and  execute  such  agreement,  or  abandon  the  same,  may  apply  to  the  Court,  and 
the  Court  may  thereupon  order  them  to  deUver  up  the  agreement,  and  the  possession 
of  the  premises,  to  the  vendor  or  person  claiming  under  him,  or  may  make  such 
order  therein  as  such  Court  shall  think  fit. 

Powers  vested  in  bankrupt  may  be  executed  by  assignees.  85.  AU  powers  vested 
in  any  bankrupt  which  he  migth  legally  execute  for  his  own  benefit,  may  be  exe- 
cuted by  the  assignees  for  the  benefit  of  the  creditors,  in  such  mamier  as  the  bank- 
rupt might  have  executed  the  same. 

Except  under  special  circumstances,  a  bankrupt  cannot  sue  without  the  consent  of  the 
administrator.  — Monvoisin  v.   Boutin,   (1861)  Dec.  175. 

Court  may  order  bankrupt  to  join  in  conveyances.  86.  It  shall  be  lawful  for 
the  Court  upon  the  appUcation  of  the  assignees,  or  of  any  purchaser  from  them, 
of  any  part  of  the  bankrupt's  estate  if  such  bankrupt  shall  not  try  the  validity  of 
the  adjudication,  or  if  there  shall  have  been  a  verdict  at  law  establishing  its  vali- 
dity, to  order  the  bankrupt  to  join  in  any  conveyance  of  such  estate  or  any  part 
thereof ;  and  if  he  shall  not  execute  such  conveyance  within  the  time  directed  by  the 
order,  such  person  and  all  persons  claiming  under  him,  shall  be  estopped  from  ob- 
jecting to  the  validity  of  such  conveyance ;  and  aU  estate,  right,  or  title  which  such 
bankrupt  had  therein,  shall  be  as  effectually  barred  by  such  order  as  if  such  con- 
veyance had  been  executed  by  him. 

Conditional  grants,  conveyances,  etc.  of  estate.  87.  If  any  bankrupt  shall  have 
granted,  conveyed,  assured,  or  pledged  any  real  or  personal  estate,  or  deposited 
any  deeds,  such  grant,  conveyance,  assurance,  pledge,  or  deposit,  being  upon  con- 
dition or  power  of  redemption  at  a  future  day  by  payment  of  money  or  otherwise, 
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the  assignees  may  before  time  of  the  performance  of  such  condition,  make  tender 
or  payment  of  money  or  other  performance,  according  to  such  condition,  as  fully 
as  the  bankrupt  might  have  done ;  and  after  such  tender,  payment,  or  performance, 
such  real  or  personal  estate  may  be  sold  and  disposed  of  for  the  benefit  of  the  cre- 
pitors. 

Assignees  may  prosecute  sale  of  insolvent  real  estate.  88.  Where  no  action  in 
ejectment  of  the  real  estates  has  been  brought  previously  to  the  adjudication  of 
bankruptcy,  the  assignees  shall  prosecute  under  authority  of  the  Court  the  sale 
of  the  insolvent  real  estates  according  to  the  forms  prescribed  for  the  judicial  sale 
of  real  estates. 

There  being  no  action  of  ejectment  in  Mauritius,  the  procedure  by  expropriation  forc6e 
is  used.  By  means  of  this  procedure  a  creditor  seizes  the  immoveable  property  of  his  debtor 
and  ejects  him  from  the  land,  which  he  sells,  appropriating  the  proceeds  to  the  payment  of  the 
debts  affecting  it.  — Campbell  v.  Bremen,  (1866)  Dec.  91. 

Bankrupt  may  be  appointed  to  superintend  management  of  the  estate.   89.    In 

every  case  the  assignees  may,  with  the  approbation  of  the  Court,  appoint  the  bank- 
rupt himself  to  superintend  the  management  of  the  estate,  or  to  carry  on  the  trade 
for  behoof  of  the  creditors  and  in  all  or  any  other  respects  they  may  think  fit  to 
aid  them  in  administering  the  bankrupt's  estate  and  effects,  in  such  manner  and 
on  such  terms  as  they  may  think  best  for  the  benefit  of  the  persons  interested  in 
the  estate. 

Assignees  to  be  subject  to  orders  ol  Court.  90.  The  assignees  shall  be  subject 
to  the  orders  of  the  Court  in  their  conduct  as  assignees;  and  it  shall  be  lawful  for 
the  Court  at  all  times  to  summon  the  assignees,  and  require  them  to  produce  all 
books,  papers,  deeds,  writings,  and  other  documents  relating  to  the  bankruptcy 
in  their  possession,  and  to  direct  to  pay  and  deUver  over  to  the  official  assignee 
all  moneys,  books,  papers,  deeds,  writings,  and  other  documents  which  may  have 
come  to  their  possession  or  custody  as  such  assignees. 

Bankruptcy  of  a  member  of  a  firm.  91.  If  any  person  adjudged  bankrupt 
shall,  at  the  time  of  the  adjudication  of  the  bankruptcy,  be  member  of  a  firm,  it 
shall  be  lawful  for  the  Court  to  authorize  the  assignees,  upon  their  appHcation,  to 
commence  or  prosecute  any  action  at  law  or  suit  in  equity,  in  the  name  of  such 
assignees  and  of  the  remaining  partner,  against  any  debtor  of  the  partnership,  and 
such  judgment,  decree,  or  order  may  be  obtained  therein  as  if  such  action  or  suit 
had  been  instituted  with  the  consent  of  such  partner,  and  if  such  partner  shall 
execute  any  release  of  the  debt  or  demand  for  which  such  action  or  suit  is  insti- 
tuted, such  release  shall  be  void ;  provided  that  every  such  partner  shall  have  notice 
given  him  of  such  appli6ation,  and  be  at  liberty  to  shew  cause  against  it,  and  if  no 
benefit  be  claimed  by  him  by  virtue  of  the  said  proceedings,  shall  be  indemnified 
against  the  payment  of  any  costs  in  respect  of  such  action  or  suit,  in  such  manner 
as  the  Court  may  direct;  and  that  it  shall  be  lawful  for  such  Court,  upon  the  appli- 
cation of  such  partner,  to  direct  that  he  may  receive  so  much  of  the  proceeds  of  such 
action  or  suit  as  such  Court  shall  direct. 

Assignees  may  institute  actions,  compound  for  debts,  etc.  92.  The  assignees 
with  the  leave  of  the  Court  first  obtained,  upon  application  to  such  Court,  but  not 
otherwise,  may  commence,  prosecute,  or  defend  any  action  at  law  or  suit  in  equity 
which  the  bankrupt  might  have  commenced  and  prosecuted  or  defended,  and  in 
such  case  the  costs  to  which  they  may  be  put  in  respect  of  such  suit  or  action,  shall 
be  allowed  out  of  the  proceeds  of  the  estate  and  effects  of  the  bankrupt;  and  with 
like  leave  of  the  Court,  after  notice  to  such  creditors  and  subject  to  such  condition 
(if  any)  as  to  obtaining  the  consent  of  the  creditors,  or  any  proportion  of  them, 
as  the  Court  shall  think  fit  to  direct,  the  assignees  may  take  such  reasonable  part 
of  any  debts  due  to  the  bankrupt's  estate  as  may  by  composition  be  gotten,  or  may 
give  time  or  take  security  for  the  payment  of  such  debts,  and  may  submit  to  arbi- 
tration any  difference  or  dispute  between  the  assignees  and  any  other  person  for  or 
on  account  or  by  reason  of  anything  relating  to  the  estate  and  effects  of  the  bankrupt. 

References  to  arbitration.  93.  If  the  assignees  shall  agree  in  manner  aforesaid 
to  refer  any  matter  in  dispute  to  arbitration,  such  agreement  of  reference  may  be 
made  a  rule  of  the  Supreme  Court  in  this  Colony,  whether  such  agreement  contain 
a  clause  to  that  effect  or  not. 

When  fiat,  petition,  or  adjudication  is  annulled.  94.  All  persons  from  whom 
the  assignee  shall  have  recovered  any  real  or  personal  estate,  either  by  judgment 
B  23 


354  SEYCHELLES. 

or  decree,  are  hereby  discharged,  in  case  the  fiat  be  afterwards  superseded,  or  the 
adjudication  of  bankruptcy,  or  petition  for  adjudication,  be  afterwards  annulled 
or  dismissed,  from  all  demands  which  may  hereafter  be  made  in  respect  of  the  same 
by  the  person  against  whom  such  adjudication  was  made,  all  persons  claiming  under 
him  and  all  persons  who  shall,  without  action  or  suit,  bona  fide  dehver  up  possession 
of  any  real  or  personal  estate,  to  the  assignees,  or  pay  any  debt  claimed  by  them, 
are  hereby  discharged  from  all  claim  of  any  such  person  aforesaid,  in  respect  of  the 
same  or  any  person  claiming  under  him,  provided  the  person  so  deUvering  up  any 
real  or  personal  estate,  or  paying  any  debt,  shaU  not  have  had  notice  of  an  action, 
suit,  or  other  proceeding  to  dispute  or  annul  the  fiat,  or  adjudication,  or  petition 
for  adjudication,  and  such  action,  suit,  or  other  proceeding  shall  not  have  been 
commenced  and  prosecuted  within  the  time  and  in  manner  allowed  by  this  Ordi- 
nance. 

Assignee  becoming  bankrupt.  95.  If  any  assignee  indebted  to  the  estate  of 
which  he  is  such  assignee  in  respect  of  money,  being  part  of  the  estate  of  the  bank- 
rupt, retained  or  employed  by  him,  become  bankrupt,  and  obtain  his  certificate, 
it  shall  have  the  effect  only  of  freeing  his  person  only  from  arrest  and  imprisonment, 
but  his  future  effects  (his  tools  of  trade,  necessary  household  goods,  and  the  neces- 
sary wearing  apparel  of  himself,  his  wife  and  children,  excepted)  shall  remain  Uable 
for  so  much  of  his  debt  to  the  estate  of  which  he  was  assignee  as  shall  not  be  paid 
by  dividends  under  his  bankruptcy,  and  for  interest  at  the  rate  of  9  per  cent,  per 
annum  on  the  whole  debt. 

Death  or  removal  of  assignees.  96.  Whenever  an  assignee  shall  die  or  be  re- 
moved, or  a  new  assignee  shall  be  chosen,  no  action  at  law  or  suit  in  equity  shall  be 
thereby  abated,  but  the  Court  in  which  any  action  or  suit  is  depending  may,  upon 
the  suggestion  of  such  death  or  removal  and  new  choice,  allow  the  name  of  the 
surviving  or  new  assignee  to  be  substituted  in  the  place  of  the  former;  and  such 
action  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the  said  surviving  or 
new  assignee  or  assignees,  in  the  same  manner  as  if  he  had  originally  commenced 
the  same. 

Action  commenced  before  the  lapse  of  the  time  allowed  to  dispute  the  bank- 
ruptcy. 97.  If  the  assignees  commence  any  action  or  suit  for  any  money  due  to 
the  bankrupt's  estate,  before  the  time  allowed  to  the  bankrupt  to  dispute  the  bank- 
ruptcy shall  have  elapsed,  any  defendant  in.  any  such  action  or  suit  shall  be  entit- 
led, after  notice  given  to  the  assignees,  to  pay  the  same  or  any  part  thereof  into 
the  Court  in  which  such  action  or  suit  is  brought,  and  all  proceedings  with  respect 
to  the  money  so  paid  into  Court  shall  thereupon  be  stayed  until  such  time  shall 
have  elapsed ;  and  if  within  such  time  the  bankrupt  shaU  not  have  commenced  such 
action,  suit,  or  other  proceeding  as  allowed  by  this  Ordinance  and  prosecuted  the 
same  with  due  dihgence,  the  money  shall  be  paid  out  of  Court  to  the  official  as- 
signee, but  otherwise  shall  abide  the  event  of  such  action,  suit,  or  other  proceeding, 
and  upon  such  event  shaU  be  paid  out  of  Court  or  either  to  the  official  assignee  or 
the  person  adjudged  bankrupt,  as  the  Court  shall  direct;  and  after  such  payment 
of  money  so  made  into  Court,  it  shall  not  be  lawful  for  the  persons  adjudged  bank- 
rupt to  proceed  against  the  defendant  for  recovery  of  the  same  money. 

Limitation  of  actions.  98.  Every  action  brought  against  any  person  for  any- 
thing done  in  pursuance  of  this  Ordinance,  shall  be  commenced  within  three  months 
next  after  the  fact  committed;  and  the  defendant  in  any  such  action  may  plead 
the  general  issue,  and  give  this  Ordinance  and  the  special  matter  in  evidence  at  the 
trial,  and  that  the  same  was  done  by  authority  of  this  Ordinance ;  and  if  it  shall 
appear  so  to  have  been  done,  or  that  such  action  was  commenced  after  the  time 
hmited  as  aforesaid  for  bringing  the  same,  the  action  shall  be  dismissed ;  and  if  there 
be  judgment  for  the  defendant,  or  if  the  plaintiff  shall  be  nonsuited,  or  discontinue 
his  action  or  suit  after  appearance  thereto,  or  if  upon  demurrer,  judgment  shall 
be  given  against  the  plaintiff,  the  defendant  shall  receive  such  full  and  reasonable 
indemnity  as  to  aU  costs,  charges,  and  expenses  incurred  in  and  about  any  such 
action  as  shall  be  taxed  by  the  proper  officer  in  that  behalf,  subject  to  be  reviewed 
in  like  manner  and  by  the  same  authority  as  any  other  taxation  of  costs  by  such 
officer. 

Last  examination. 

Bankrupt  to  prepare  and  file  balance  sheet.  99.  The  bankrupt  shall  prepare 
such  balance  sheet  and  accounts,  and  in  such  form  as  the  Court  shaU  direct,  and 
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shall  subscribe  such  balance  sheet  and  accounts  and  file  the  same  in  Court,  and  de- 
liver a  copy  thereof  to  the  official  assignee,  ten  days  at  least  before  the  day  ap- 
pointed for  the  last  examination,  or  the  adjournment  day  thereof  for  that  purpose; 
and  such  balance  sheet  and  accounts,  before  such  last  examination,  may  be  amend- 
ed, from  time  to  time,  as  occasion  shall  require,  and  such  Court  shall  direct;  and 
the  bankrupt  shall  make  oath  of  the  truth  of  such  balance  sheet  and  accounts,  when- 
ever he  shall  be  duly  required  by  the  Court  so  to  do;  and  the  last  examination 
of  the  bankrupt  shall  in  no  case  be  passed  unless  his  balance  sheet  shall  have  been 
duly  filed  as  aforesaid;  and  the  Court  may,  on  the  apphcation  of  the  assignees, 
or  of  the  bankrupt,  make  such  allowance  out  of  the  estate  of  the  bankrupt  for  the 
preparation  of  such  balance  sheet  and  accounts,  and  to  such  person  as  the  Court 
shall  think  fit,  in  any  case  in  which  it  shall  be  made  to  appear  to  the  satisfaction 
of  the  Court,  from  the  nature  of  the  accounts  or  other  good  cause,  that  the  bank- 
rupt required  assistance  in  that  behalf. 

Bankrupt  apprehended  by  warrant.  100.  If  any  bankrupt  apprehended  by  any 
warrant  of  the  Court  shall,  within  the  time  allowed  for  him  to  surrender,  submit  to 
be  examined,  and  in  all  things  conform,  he  shall  have  the  same  benefit  as  if  he  had 
voluntarily  surrendered. 

Court  may  adjurn  last  examination  sine  die.  101.  It  shall  be  lawful  for  the 
Covit  at  the  time  appointed  for  the  last  examination  of  the  bankrupt,  or  at  any 
enlargement  or  adjournment  thereof,  to  adjourn  such  examination  sine  die;  and  in 
such  case  the  bankrupt  shall  be  free  from  arrest  or  imprisonment,  for  such  time  (if 
any)  as  such  Court  shall,  from  time  to  time,  by  endorsement  on  the  summons  of  the 
bankrupt,  think  fit  to  appoint. 

Bankrupt  in  prison  to  be  supplied  with  his  books  to  enable  him  to  prepare  his 
balance  sheet.  102.  Whenever  any  bankrupt  is  in  prison  or  in  custody  under  any 
process,  attachment,  execution,  commitment,  or  sentence,  the  Court  may  appoint 
a  person  to  attend  him,  from  time  to  time,  to  produce  to  him  his  books,  papers, 
and  writings,  in  order  that  he  may  prepare  his  balance  sheet,  and  shew  the  parti- 
ciilars  of  his  estate  and  effects  previous  to  his  last  examination  and  discovery 
thereof. 

Of  proof  of  debts  and  payments  in  full. 

When  and  how  debt  may  be  proved.  103.  At  the  sittings  appointed  by  the 
Court  for  the  choice  of  assignees  and  for  the  last  examination  of  the  bankrupt, 
and  at  every  adjourned  sitting  held  for  either  of  such  purposes,  and  at  every  other 
sitting  held  for  proof  of  debts,  and  whereof  and  of  the  purport  whereof  five  days' 
notice  shall  have  been  given  in  the  Government  Gazette,  every  creditor  of  the  bank- 
rupt may  prove  his  debt  by  his  own  oath;  and  all  bodies  politic  and  pubhc  com- 
panies incorporated,  or  authorized  to  sue  or  bring  actions  either  by  Charter  or  Act 
of  Parliament,  or  local  Ordinances,  may  prove  by  an  agent,  provided  such  agent 
shall  in  his  deposition  swear  that  he  is  such  agent  and  that  he  is  authorized  to  make 
such  proof;  provided  that  it  shall  be  lawful  for  the  Court  to  examine  upon  oath, 
either  by  word  of  mouth  or  by  interrogatories  in  writing,  every  person  claiming  to 
prove  a  debt,  or  to  require  such  further  proof,  and  to  examine  such  other  persons 
in  relation  thereto  as  such  Court  shall  think  fit. 

Bona  fide  creditors  may  prove.  104.  Every  person  with  whom  any  bankrupt 
shall  have  really  and  bona  fide  contracted  any  debt  or  demand  before  the  issumg 
of  the  fiat  or  the  filing  of  the  petition  for  adjudication  of  bankruptcy  shall  not- 
withstanding any  prior  act  of  bankruptcy  committed  by  such  bankrupt  be  ad- 
mitted to  prove  the  same,  as  if  no  such  act  of  bankruptcy  had  been  committed, 
provided  such  person  had  not  at  the  time  the  same  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed.  i    ..    ^      n  j.-l. 

Payment  of  assessed  taxes.  105.  The  Court,  out  of  the  estate  and  effects  ot  the 
bankrupt,  shall  order  payment  of  all  duties  and  taxes  assessed  on  the  bankrupt  at 
the  time  of  his  bankruptcy.  „^     t„  1      j 

Bankrupt  who  is  an  officer  of  any  friendly  society.  106.  If  any  person  already 
appomted  or  employed,  or  who  may  be  hereafter  appomted  to  or  employed  in  any 
office  in  any  society  estabUshed  under  any  of  the  laws  relatmg  to  friendly  socie- 
ties, and  being  intrusted  with  the  keeping  the  accounts  or  havmg  in  his  hands  or 
possession,  by  virtue  of  his  office  or  employment,  any  moneys  or  effects  belongmg 
to  such  society,  or  any  deeds  or  securities  relating  to  the  same,  shaU  have  been  or 
shaU  become  bankrupt,  the  Court  shaU,  upon  application  made  by  the  order  ot  any 
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such  society  or  any  committee  thereof,  or  the  major  part  of  them,  assembled  at 
any  meeting  thereof,  order  payment  and  dehvery  over  to  be  made  to  such  society 
or  to  any  such  person  as  such  society  or  committee  may  appoint,  of  all  moneys  and 
other  things  belonging  to  such  society,  and  shall  also  order  payment  out  of  the 
estate  and  effects  of  the  bankrupt  of  all  sums  of  money  remaining  due  which  the 
bankrupt  received  by  virtue  of  his  said  office  or  employment,  before  any  other  of 
his  debts  are  paid  or  satisfied. 

Court  may  order  three  months'  wages  to  clerks,  etc.,  of  bankrupt.  107.  When 
any  bankrupt  shall  have  been  indebted  at  the  time  of  issioing  the  fiat  or  filing  the 
petition  for  adjudication  of  bankruptcy  to  any  clerk  or  servant  of  such  bankrupt 
in  respect  of  the  wages  or  salary  of  such  clerk,  or  servant,  it  shall  be  lawful  for  the 
Court,  upon  proof  thereof,  to  order  so  much  as  shall  be  so  due,  not  exceeding  three 
months'wages  or  salary,  and  not  exceeding  three  hundred  rupees,  to  be  paid  to  such 
clerk  or  servant,  out  of  the  estate  of  such  bankrupt;  and  such  clerk  or  servant 
shall  be  at  Uberty  to  prove  for  any  sum  exceeding  such  amount. 

Court  may  order  wages  to  be  paid  to  labourers.  108.  When  any  bankrupt  shaU 
have  been  indebted,  at  the  time  of  issuing  the  fiat  or  filing  the  petition  for  adjudi- 
cation of  bankruptcy,  to  any  agricultural  labourer  or  workman  in  respect  of  the 
wages  or  labour  of  such  labourer  or  workman,  it  shall  be  lawful  for  the  Court,  upon 
proof  thereof,  to  order  so  much  as  shall  be  so  due,  not  exceeding  one  year's  wages 
to  be  paid  to  such  labourer  out  of  the  estate  of  such  bankrupt;  and  such  labourer 
or  workman  shall  be  at  Uberty  to  prove  for  any  sum  exceeding  such  amount. 

Apprentices  to  bankrupt  discharged  from  their  indentures.  109.  Where  any 
person  shall  have  been  an  apprentice  to  a  bankrupt  at  the  time  of  the  filing  of  a 
petition  of  adjudication  of  bankruptcy,  the  filing  of  such  petition,  or  the  issuing 
of  such  fiat,  shall  be  and  enure  as  a  complete  discharge  of  the  indenture  whereby 
such  apprentice  was  bound;  and  it  any  sum  have  been  really  and  bona  fide  paid, 
by  or  on  the  behalf  of  such  apprentice,  to  the  bankrupt,  as  an  apprentice  fee,  it  shall 
be  lawful  for  the  Court  upon  proof  thereof,  to  order  any  sum  to  be  paid  out  of  the 
estate  of  the  said  bankrupt,  to  or  for  the  use  of  such  apprentice,  which  such  Court 
shall  think  reasonable,  regard  being  had  in  estimating  such  sum,  to  the  amount  of 
the  sum  so  paid  by  or  on  behalf  of  such  apprentice  and  to  the  time  during  which 
such  apprentice  shall  have  resided  with  the  bankrupt  previous  to  the  filing  of  such 
petition  or  to  the  issuing  of  such  fiat. 

Mutual  debts  and  credits  may  be  set  off.  110.  Where  there  has  been  mutual 
credit  given  by  the  bankrupt  and  any  other  person,  the  Court  shall  state  the  account 
between  them,  and  one  debtor  demand  may  be  set  against  another,  notwithstanding 
any  prior  act  of  bankruptcy  committed  by  such  bankrupt  before  the  credit  given 
to  or  the  debt  contracted  by  him ;  and  what  shaU  appear  due  on  either  side  on  the 
balance  of  such  account,  and  no  more,  shaU  be  claimed  or  paid  on  either  side  re- 
spectively; and  every  debt  or  demand  hereby  made  proveable  against  the  estate 
of  the  bankrupt  may  also  be  set  off  in  manner  aforesaid  against  such  estate,  pro- 
vided that  the  person  claiming  the  benefit  of  such  set  off  had  not,  when  such  credit 
was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed. 

Creditors  may  prove  bills,  bonds,  notes,  etc.  111.  Any  person  who  shaU  have 
given  credit  to  the  bankrupt  upon  valuable  consideration,  for  any  money  or  other 
matter  or  thing  whatsoever  which  shaU  not  have  become  payable  when  such  bank- 
rupt committed  an  act  of  bankruptcy,  and  whether  such  credit  shaU  have  been 
given  upon  any  biU,  bond,  note  or  other  negotiable  security  or  not,  shaU  be  entitled 
to  prove  such  debt,  bUl,  bond,  note,  or  other  security  as  if  the  same  was  payable 
presently,  and  receive  dividends  equaUy  with  the  other  creditors,  deducting  only 
thereout  a  rebate  of  interest,  for  what  he  shaU  so  receive  at  the  legal  rate  of  interest, 
to  be  computed  from  the  declaration  of  a  dividend  to  the  time  such  debt  would  have 
become  payable  according  to  the  terms  upon  which  it  was  contracted. 

The  lien  of  a  miller  for  grinding  flour  extends  only  to  the  amount  due  for  grinding  the  grain 
then  in  his  possession,  and  does  not  extend  to  grain  previously  ground.  —  In  re  Ayoob  Ibrahim, 
Ex  parte  Tardieu  &  Co.,  (1880)  Dec.  173.  An  attorney  employed  by  a  bankrupt  is  entitled  to 
rank  as  a  creditor  in  respect  of  costs  incurred  at  the  request  of  the  bankrupt  only  in  respect  of 
outlays  made  or  services  rendered  prior  to  the  transfer  of  the  bankrupt's  estate  to  the  assignee. 
—  In  re  Ramcharan,  Ex  parte  Official  and  Trade  Assignee,  (1880)  Dec.  132. 

Sureties  and  persons  liable  for  debts  of  bankrupt  may  prove  after  payment. 
112.   Any  person  who  at  the  time  of  issuing  the  fiat  or  of  filing  a  petition  for  adju- 
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dication  of  bankraptcy,  shall  be  surety  or  liable  for  any  debt  of  the  bankrupt,  or 
bail  for  the  bankrupt,  either  to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the 
debt,  or  any  part  thereof  in  discharge  of  the  whole  debt  (although  he  may  have 
paid  the  same  after  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adjudication 
of  bankruptcy),  it  the  creditor  shall  have  proved  his  debt  under  the  bankruptcy, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to  the  dividends  and  all 
other  rights  under  the  bankruptcy  which  such  creditor  possessed  or  would  be  entit- 
led to  in  respect  of  such  proof;  or  if  the  creditor  shall  not  have  proved,  such  surety 
or  person  Uable  or  baU  shaU  be  entitled  to  prove  his  demand  in  respect  of  such  pay- 
ment as  a  debt  under  the  bankruptcy,  not  disturbing  the  former  dividends,  and 
may  receive  dividends  with  the  other  creditors,  although  he  may  have  become 
surety,  liable,  or  baU  as  aforesaid  after  an  act  of  bankruptcy  committed  by  the 
bankrupt,  provided  that  the  person  had  not,  when  he  became  such  surety,  or  bail, 
or  so  Uable  as  aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  com- 
mitted. 

Bottomry,  etc.,  respondentia  bonds  and  polices  of  insurance.  113.  The  obligee 
in  any  bottomry  or  respondentia  bond,  and  the  assured  in  any  pohcy  of  insurance, 
made  upon  good  and  valuable  consideration,  shall  be  admitted  to  claim  and,  after 
the  loss  or  contingency  shall  have  happened  before  the  issuing  of  the  fiat  or  the 
filing  of  the  petition  for  adjudication  of  bankruptcy  against  such  obUgor  or  insurer, 
and  the  persons  effecting  any  policy  of  assurance  upon  ships  or  goods  with  any 
person  (as  a  subscriber  or  underwriter)  having  become  or  becoming  bankrupt,  shall 
be  entitled  to  prove  any  loss  to  which  such  bankrupt  shall  be  liable  in  respect  of 
such  subscription,  although  the  person  so  effecting  such  pohcy  was  not  beneficially 
interested  in  such  ships  or  goods. 

Annuity  creditor  admitted  to  prove.  114.  Any  annuity  creditor  of  any  bank- 
rupt, by  whatever  assurance  the  same  be  secured,  and  whether  there  were  or  not 
any  arrears  of  such  annuity,  due  at  the  bankruptcy,  shall  be  entitled  to  prove  for 
the  value  of  such  annuity,  which  value  the  Court  shall  ascertain,  regard  being  had 
to  the  original  price  given  for  such  annuity,  deducting  therefrom  such  diminu- 
tion in  the  value  thereof  as  shall  have  been  caused  by  the  lapse  of  time  since  the 
grant  thereof  to  the  date  of  the  fiat  or  filing  of  the  petition  for  adjudication  of  bank- 
ruptcy. 

Sureties  for  payment  of  annuities.  115.  It  shall  not  be  lawful  for  any  person 
entitled  to  any  annuity  granted  by  any  bankrupt  to  sue  any  person  who  may  be 
collateral  surety  for  the  payment  of  such  annuity  until  such  annuitant  shall  have 
proved  against  such  bankrupt's  estate  for  the  value  of  such  annuity,  and  for  the 
arrears  thereof ;  and  if  such  surety,  after  such  proof,  pay  the  amount  proved,  he 
shall  be  thereby  discharged  from  claims  in  respect  of  such  annuity,  and  if  such 
surety  shall  not  (before  any  payment  of  the  annuity  subsequent  to  the  bankruptcy 
shall  come  due)  pay  the  sum  so  proved,  he  shall  be  sued  for  the  accruing  payments 
of  such  annuity,  imtil  such  aiuiuitant  shall  have  been  paid  or  satisfied,  the  amount 
so  proved,  with  interest  thereon,  at  the  rate  of  seven  per  centum  per  annum  from 
the  time  of  notice  of  such  proof,  and  of  the  amount  thereof,  being  given  to  such 
surety;  and  after  such  payment  or  satisfaction,  such  surety  shall  stand  in  the  place 
of  such  annuitant,  in  respect  of  such  proof,  to  the  amount  so  paid  or  satisfaction  by 
such  surety,  and  the  certificate  of  the  bankrupt  shall  be  a  discharge  to  him  from 
all  claims  of  such  annuitant  or  of  such  surety  in  respect  of  such  annuity;  provided 
that  such  surety  shall  be  entitled  to  credit  in  account  with  such  annuitant  for  any 
dividends  received  by  such  annuitant  under  the  bankruptcy  before  such  surety 
shall  have  fully  paid  or  satisfied  the  amount  so  proved. 

Debt  contingent  at  the  time  of  the  bankruptcy  may  be  proved.  116.  If  any 
bankrupt  shall,  before  the  issuing  of  the  fiat  or  the  fihng  of  a  petition  for  adjudi- 
cation of  banlmiptcy,  have  contracted  any  debt  payable  upon  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  fiat  or  the  filing  of  such  petition, 
the  person  with  whom  such  debt  has  ben  contracted,  may  if  it  think  fit,  apply  to 
the  Court  to  set  a  value  upon  such  debt;  and  the  Court  is  hereby  required  to  as- 
certain the  value  thereof,  and  to  admit  such  person  to  prove  the  amount  so  ascer- 
tained and  to  receive  dividends  thereon ;  or  if  such  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened,  then  such  person  may,  after  such  con- 
tingency shall  have  happened,  prove  in  respect  of  such  debt,  and  receive  dividends 
with  the  other  creditors,  not  disturbing  any  former  dividends ;  provided  such  person 
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had  not,  when  such  debt  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed. 

Liability  contingent  at  the  bankruptcy  may  be  admitted  to  claim.   117.    If  any 

trader  who  shall  become  bankrupt  after  the  commencement  of  this  Ordinance  shall 
have  contracted,  before  the  fiUng  of  a  petition  for  adjudication  of  bankruptcy,  a 
liabUity  to  pay  money  upon  a  contingency  which  shall  not  have  happened,  and 
the  demand  in  respect  thereof  shall  not  have  been  ascertained  before  the  filing  of 
such  petition,  in  every  such  case,  if  such  liabiUty  be  not  proveable  under  any  other 
provisions  of  this  Ordinance,  the  person  with  whom  such  liabiUty  has  been  contrac- 
ted shall  be  admitted  to  claim  for  such  sum  as  the  Court  shall  think  fit;  and  a,fter 
the  contingency  shall  have  happened,  and  the  demand  in  respect  of  such  liabihty 
shall  have  been  ascertained,  he  shall  be  admitted  to  prove  such  demands,  and  re- 
ceive dividends  with  the  other  creditors,  and  so  far  as  practicable,  as  if  the  contin- 
gency had  happened  and  the  petition  had  been  ascertained  before  the  filing  of  such 
petition,  but  not  disturbing  former  dividends,  provided  such  person  had  not,  at 
the  time  such  Habihty  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed.  Provided  also  that  where  any  such  claim  shall  not  have, 
either  in  whole  or  in  part,  been  converted  into  a  proof  within  six  months  after  fihng 
Qt  such  petition,  it  may,  upon  the  apphcation  of  the  assignees  at  any  time  after 
the  expiration  of  such  time,  and  if  the  Court  shall  think  fit,  be  expunged  either  in 
whole  or  in  part  from  the  proceedings. 

Bankruptcy  of  agent  intrusted  with  goods.  118.  In  case  of  the  bankruptcy  of 
any  agent  duly  intrusted  with  the  possession  of  goods,  the  owner  of  any  goods  so 
intrusted  to  such  agent,  and  which  shall  have  been  redeemed  by  such  owner  after 
having  been  pledged  by  such  agent,  shall,  in  respect  of  the  sum  paid  by  him  on 
account  of  such  agent  for  such  redemption  be  held  to  have  paid  such  sum  for  the 
use  of  such  agent  before  his  bankruptcy,  or  in  case  such  goods  shall  not  be  so  redeem- 
ed, the  owner  shall  be  deemed  a  creditor  of  such  agent  for  the  value  of  the  goods 
so  pledged  at  the  time  of  the  pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in 
either  of  such  cases  to  prove  for  or  set  off  the  sum  so  paid,  or  the  value  of  such 
goods,  as  the  case  may  be. 

Interest  upon  debts  when  provable.  119.  Upon  all  debts  or  sums  certain,  pay- 
able at  a  certain  time  or  otherwise,  whereupon  interest  is  not  reserved  or  agreed 
for  and  which  shall  be  overdue  at  the  issuing  of  the  fiat  or  filing  of  the  petition  for 
adjudication  of  bankruptcy  and  provable  thereunder^  the  creditor  shall  be  entitled 
to  prove  for  interest  to  be  calculated  at  a  rate  not  exceeding  seven  per  centum  per 
annum,  up  to  the  date  of  the  fiat,  or  the  fUing  of  such  petition,  for  the  time  when 
such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  vir- 
tue of  some  written  instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor  that  interest  wiU  be  claimed  from  the  date 
of  such  demand  until  the  time  of  payment. 

Plaintiff  or  defendant  obtaining  judgment  entitled  to  prove  for  costs.  120.  If 
any  plaintiff  in  an  action  at  law  or  suit  in  equity,  or  petitioner  in  bankruptcy  or 
lunacy,  shall  have  obtained  any  judgment,  decree,  or  order  against  any  person  who 
shall  thereafter  become  bankrupt,  for  any  debt  or  demand  in  respect  of  which 
plaintiff  or  petitioner  shall  prove  under  the  bankruptcy,  such  plaintiff  or  petitioner 
shall  also  be  entitled  to  prove  for  the  costs  which  he  shall  have  incurred  in  obtain- 
ing the  same,  although  such  costs  shall  not  have  been  taxed  at  the  time  of  the 
bankruptcy;  and  if  any  defendant  shall  have  obtained  any  judgment,  decree  or 
order,  in  such  action  or  suit,  or  in  the  matter  of  any  such  petition,  against  any  person 
who  shall  thereafter  become  bankrupt,  such  defendant  shall  be  entitled  to  prove 
for  the  costs  which  he  shall  have  incurred  in  obtaining  the  same,  although  such 
costs  shah,  not  have  been  taxed  at  the  time  of  the  bankruptcy. 

Creditor  proving  debt  not  to  proceed  against  bankrupt  by  action.  121.  No  cre- 
ditor who  has  brought  any  action  or  instituted  any  suit  against  any  bankrupt  in 
respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might  have  been  proved 
as  a  debt  under  the  bankruptcy,  shall  prove  a  debt  under  such  bankruptcy  or  have 
any  claim  entered  upon  the  proceedings,  without  relinquishing  such  action  or  suit, 
and  the  proving  or  claiming  a  debt  under  fiat,  or  petition  for  adjudication  of  bank- 
ruptcy by  any  creditor  shall  be  deemed  an  election  by  such  creditor  to  take  the 
benefit  of  such  fiat  or  petition  with  respect  to  the  debt  so  proved  or  claimed ;  provi- 
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ded  that  such  creditor  shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his 
assignees  of  the  costs  of  such  action  or  suit  so  relinquished  by  him,  and  that  where 
any  such  creditor  shall  have  brought  any  action  or  suit  against  such  bankrupt 
jointly  with  any  other  person  or  persons,  his  rehnquishing  such  action  or  suit  against 
the  bankrupt  shall  not  affect  such  action  or  suit  against  such  other  person  or  per- 
sons; provided  also  that  any  creditor  who  shall  have  so  proved  or  claimed,  if  the 
fiat  or  petition  for  adjudication  be  afterwards  superseded  or  dismissed,  may  pro- 
ceed in  the  action  as  if  he  had  not  so  proved  or  claimed,  and  in  bailable  actions 
shall  be  at  Uberty,  under  the  authority  of  a  Judge's  order  for  that  purpose,  ob- 
tained in  like  manner  as  may  now  by  law  be  done,  to  arrest  the  defendant  de  novo, 
it  he  has  not  put  in  bail  below  or  perfected  bail  above,  or  if  the  defendant  has  put 
in  or  perfected  such  bail,  to  have  recourse  against  such  bail,  by  requiring  the  bail 
below  to  put  in  and  perfect  bail  above  within  the  first  eight  days  in  term  after  notice 
in  the  Oovernment  Gazette  of  the  first  superseding  or  dismissing  such  fiat  or  petition, 
and  by  suing  the  bail  upon  recognizance,  if  the  condition  thereof  is  broken. 

Court  may  expunge  proof  of  debts  which  do  not  appear  to  be  true.  122.  When- 
ever it  shall  appear  to  the  assignees,  or  to  two  or  more  creditors  who  have  each 
proved  debts  to  the  amount  of  two  hundred  rupees  or  upwards,  that  any  debt  prov- 
ed is  not  justly  due,  either  in  whole  or  in  part,  such  assignees  or  creditors  may 
make  representation  thereof  to  the  Court;  and  it  shall  be  lawful  for  the  Court  to 
summon  and  examine  upon  oath  any  person  who  shall  have  so  proved  together 
with  any  person  whose  evidence  may  appear  to  the  Court  to  be  material  either  in 
support  of  or  in  opposition  to  any  such  debt ;  and  if  the  Court  upon  evidence  given 
on  both  sides  (if  the  person  who  shall  have  proved  shall  not  attend  to  be  examined 
having  been  first  duly  summoned  or  notice  having  been  left  at  his  place  of  abode), 
upon  the  evidence  adduced  by  such  assignees  or  creditors,  shall  be  of  opinion  that 
such  debt  is  not  due  either  whoUy  or  in  part  the  Court  shall  be  at  liberty  to  expunge 
the  same,  either  wholly  or  in  part  from  the  proceedings. 

Of  the  audit. 
Audit.  123.  The  official  assignee  shall,  not  less  than  six  days  before  the  declara- 
tion of  any  dividend,  file  with  the  Registrar  a  statement  of  accounts  in  respect  of 
the  bankrupt  estate  upon  which  such  dividend  is  proposed  to  be  paid,  and  such 
statement  shall  bear  a  certificate  by  the  Auditor  of  the  Colony  to  the  effect  that 
he  has  examined  the  accounts,  and  finds  the  same  to  be  true  and  correct.  Provided 
that  it  shall  be  lawful  for  the  Court,  should  it  be  deemed  necessary,  to  examine  the 
official  assignee  upon  oath  upon  any  matters  touching  the  said  statement  and  to 
make  therein  all  just  allowances. 

Of  the  dividend. 

Method  of  making  dividends.  124.  The  Court  shall,  whenever  it  shall  think 
fit,  appoint  a  public  sitting  to  be  holden  after  the  sitting  appointed  for  the  last 
examination  of  the  bankrupt,  when  there  are  assets  wherewith  a  dividend  may 
be  made  (of  which  pubhc  sitting  and  of  the  purport  whereof  fifteen  days'  notice 
shall  be  given  in  the  Government  Gazette),  to  make  a  dividend  of  the  bankrupt's 
estate,  and  shall,  at  such  sitting,  direct  such  part  of  the  net  produce  of  the  bank- 
rupt's estate  as  it  may  think  fit,  to  be  forthwith  divided  among  such  creditors  as 
have  proved  debts  under  the  bankruptcy,  in  proportion  to  their  respective  debts, 
and  shall  make  an  order  in  writing,  under  the  hand  of  the  Commissioner,  for  divi- 
dend accordingly,  to  be  filed  with  the  proceedings,  which  order  shall  contain  an 
account  of  the  amount  of  the  debts  proved,  of  the  money  to  be  divided,  of  how 
much  in  the  pound  is  then  ordered  to  be  paid  to  the  creditors,  and  of  the  money 
allowed  by  the  Court  to  be  retained,  and  of  the  reasons  for  retaining  the  same ;  and 
the  official  assignee  in  pursuance  of  such  order,  shall  forthwith  make  such  dividend 
in  manner  directed  by  the  rules  at  any  time  in  force  under  this  Ordinance  relating 
to  the  mode  of  payment  of  dividends  by  the  official  assignees ;  but  no  dividend  shall 
be  declared  unless  the  accounts  of  the  assignees  shall  have  been  first  audited. 

Final  dividend  within  eight  months.  125.  If  the  bankrupt's  estate  shall  not 
have  been  whoUy  divided  upon  the  first  dividend,  the  Court  shall,  within  eight 
months  after  the  issuing  of  the  fiat  or  the  filing  of  a  petition  for  adjudication  of 
bankruptcy,  unless  the  Commissioner  shall,  by  special  order,  fix  a  longer  interval, 
appoint  a  pubhc  sitting  (whereon  and  of  the  purport  whereof  twenty-one  days'  no- 
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tice  shall  be  given  in  the  Government  Gazette),  to  make  a  second  dividend,  when  all 
creditors  who  have  not  proved  their  debts  may  prove  the  same,  and  at  such  sitting, 
but  after  such  an  audit  as  is  directed  by  this  Ordinance,  shall  order  the  balance 
in  hand  to  be  forthwith  divided  among  such  of  the  creditors  as  shall  have  proved 
their  debts ;  and  such  second  dividend  shall  be  final,  unless  any  action  at  law  or  suit 
in  equity  be  depending,  or  any  part  of  the  estate  be  standing  out,  not  sold  or  dis- 
posed of,  or  uidess  some  other  estate  or  effects  of  the  ban&upt  shall  afterwards 
come  to  the  assignees,  in  which  case  they  shall,  as  soon  as  may  be,  convert  such 
estate  and  effects  into  money,  and  within  two  months  after  the  same  shall  be  so 
converted,  the  same  shall  also  be  divided  in  manner  aforesaid;  and  if  at  the  expi- 
ration of  one  year  from  the  issuiag  of  any  fiat,  or  the  filing  of  any  petition  for  ad- 
judication of  bankruptcy,  there  shall  remain  any  outstanding  debts  or  other  prop- 
erty due  or  belonging  to  the  estate  of  the  bankrupt,  which  can  not  in  the  opinion 
of  the  Court  be  collected  and  received  without  unreasonable  or  inconvenient  delay, 
it  shall  be  lawful  for  the  assignees,  under  the  direction  of  the  Court,  to  sell  and  assign 
such  debts  and  other  property,  and  also  the  books  of  the  bankrupt  relating  to  his 
trade,  deahngs,  or  estate,  in  such  manner  and  subject  to  such  conditions  as  shall 
be  ordered  by  the  Court  and  any  person  to  whom  any  of  such  debts  shall  be  so  sold 
or  assigned  may  sue  for  the  same  in  his  own  name  as  fully  as  the  assignees  of  such 
bankrupts  might  have  done. 

See  Joly  v.  Perdreau,  (1880)  Dec.  36. 

Debtor  and  creditor  account  to  be  furnished  by  official  assignee.  126.  Fourteen 
days  before  a  final  dividend  shall  be  advertised  under  any  bankrupt's  estate,  there 
shall  be  sent  by  the  official  assignee  to  each  creditors'  assignee  of  such  estate  a  deb- 
tor and  creditor  account  between  the  official  assignee  and  such  estate,  shewing  also 
the  moneys  remaining  uncollected  under  such  estate,  and  the  cause  of  such  moneys 
remaining  uncollected;  and  a  copy  of  such  account  shall  be  delivered  to  any  cre- 
ditor who  shall  apply  for  the  same  to  the  official  assignee  and  who  shall  have  prov- 
ed or  claimed  a  debt,  and  to  any  other  person,  such  person  if  not  a  creditor,  paying 
such  sum  not  exceeding  one  rupee  and  twenty-five  cents,  as  shall  be  settled  by  the 
Court  for  every  such  copy. 

No  action  can  be  brought  against  assignee  for  dividend.  127.  No  action  for  an 
dividend  shall  be  brought  against  any  assignee  by  any  creditor  who  shall  have  proved 
under  the  bankruptcy,  but  if  the  official  assignee  shall  refuse  to  pay  any  such  divi- 
dend, the  Court  may  order  payment  thereof  with  interest  for  the  time  that  it  shall 
have  been  withheld  and  may  also  order  the  costs  of  the  application. 

Of  the  rights  of  creditors  holding  mortgage  securities  and  having  a  privileged  daim  upon 

real  estates. 

Mortgage  claims  unsatisfied.  128.  When  a  division  of  the  price  of  the  real 
estates  shall  be  made  previous  to  that  of  a  division  of  the  moveables,  or  both  at 
the  same  time,  those  mortgage  creditors  whose  claims  shall  not  be  satisfied  by  the 
proceeds  of  the  real  estates  shall,  for  whatever  may  remain  due  to  them,  rank  with 
the  personal  creditors  (creanciers  chirographiaires)  on  the  funds  set  apart  for  the 
latter,  provided  however  that  their  claims  shall  have  been  verified  after  the  manner 
above  prescribed. 

On  first  dividends.  129.  If  one  or  more  dividends  of  moneys  be  paid  before 
the  distribution  of  the  price  of  the  real  estates,  the  privileged  and  mortgage  cre- 
ditors, whose  claims  have  been  verified,  shall  rank  on  such  distributions  for  their 
whole  debts,  but  subject  to  the  deductions  hereafter  mentioned. 

On  the  price  of  real  estate.  130.  After  the  sale  of  the  real  estates  and  the  judg- 
ment determining  the  right  of  the  mortgage  and  privileged  creditors,  such  of  them 
as  shall  be  allowed  to  share  in  the  price  of  the  real  estate  for  the  whole  of  their 
claims,  shall  receive  the  amount  of  their  mortgage  claims  under  deduction  only 
of  the  sums  received  by  them  from  the  personal  estate.  The  sums  so  deducted  shall 
not  appertain  to  the  mortgage  creditors,  but  shall  be  apphed  to  the  profit  of  the 
personal  creditors. 

Creditors  collocated  for  a  part  of  their  claim  only  in  the  sale  price  of  the  real 
estates.  131.  The  creditors  collocated  for  a  part  of  their  claim  only  in  the  price 
of  the  real  estates,  shall  be  dealt  with  as  follows :  their  claims  on  the  personal  estate 
shall  be  definitively  settled  in  proportion  to  the  sums  for  which  they  shall  remaia 
creditors  after  deduction  of  the  amount  awarded  to  them  in  the  price  of  the  real 
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estates,  and  moneys  which  they  shall  have  received  over  and  above  such  propor- 
tion in  the  anterior  distribution  shall  be  deducted  from  the  amount  of  their  mort- 
gage award  and  shall  revert  to  the  personal  fund. 

Creditors  not  collocated.  132.  Such  creditors  as  may  not  be  collocated  shall 
be  deemed  to  be  personal  creditors  and  as  such  subject  to  the  effects  of  the  deed 
of  arrangemeint  and  of  any  other  proceedings  affecting  the  personal  creditors. 

Of  the  rights  of  wives. 

Married  women.  133.  In  case  of  bankruptcy,  women  married  under  the  dotal 
law,  women  having  a  separate  estate,  and  women  being  under  a  community  of  goods 
who  shall  not  have  brought  their  real  estates  into  the  community,  shall  resume 
in  kind  the  said  estates,  and  such  estate  as  shall  accrue  to  them  by  inheritance, 
legacy,  or  donation. 

Resumption  of  real  estates.  134.  They  shall  likewise  resume  the  real  estates 
purchased  by  them  in  their  own  names  with  moneys  arising  from  such  inheritance, 
legacy,  or  donation,  declared  immoveable  by  the  marriage  contract,  provided  that 
the  origin  of  such  money  be  expressly  declared  in  the  deed  of  sale,  and  such  origin 
be  proved  by  an  inventory  or  authentic  document,  and  provided  also  that  such 
purchase  be  made  within  one  year  from  the  day  of  such  moneys  accruing  to  them. 

Legal  presumption  as  to  bankrupt's  property.  135.  Under  what  condition  soever 
the  marriage  may  have  been  contracted  and  in  case  of  judicial  separation,  the  legal 
presumption  shall  be,  except  in  the  case  specified  in  the  last  preceding  article,  that 
all  the  estates  purchased  by  the  bankrupt's  wife  are  the  property  of  her  husband, 
that  they  were  paid  for  with  his  money  and  must  therefore  form  part  of  his  assets. 

A  sale  declared  void,  and  an  immoveable  declared  a  part  of  the  bankrupt's  estate.  — 
Herchenroder  v.  Pellegrin,  (1871)  Dec.  96. 

Resumption  in  kind  by  the  wife,  of  moveable.  136.  The  wife  may  resume  in 
kind  such  moveables  as  shall  have  been  reserved  for  herself  by  the  marriage  contract 
and  which  have  not  been  brought  into  the  community,  provided,  however,  that 
the  identity  of  the  same  be  proved  by  inventory  or  other  authentic  writing.  The 
wife  failing  to  furnish  such  proof,  all  the  moveables  whatever  used  by  the  husband 
or  by  the  wife,  under  whatever  condition  the  marriage  may  have  been  contracted, 
shall  be  awarded  to  the  creditors,  and  the  wife  shall  not  be  entitled  to  receive  there- 
from any  thing  save  her  own  wearing  apparel. 

Property  resumed  by  wife,  subject  to  mortgages.  137.  Such  property  as  shall 
be  resumed  by  the  wife  pursuant  to  articles  133  and  134,  shall  be  subject  to  the  debts 
and  mortgages  due  upon  the  same,  whether  the  wife  be  voluntarily  bound  or  has 
been  judicially  declared  liable. 

Debts  paid  by  wife  for  husband.  138.  Where  the  wife  has  paid  debts  for  her 
husband,  the  legal  presumption  shall  be  that  she  did  so  out  of  his  own  moneys 
and  she  shall  consequently  have  no  action  for  such  sums  against  the  bankrupt 
estate. 

Estates  of  the  husband  mortgaged  to  the  wife.  139.  The  real  estates  belonging 
to  the  husband  at  the  time  of  the  celebration  of  the  marriage  and  such  as  may  have 
devolved  upon  him  by  inheritance,  if  he  were  then  a  trader  or  shall  have  become 
a  trader  within  the  year  following  such  celebration,  shall  alone  be  mortgaged  to  the 
wife:  1.  For  moneys  and  other  moveable  effects  which  she  shall  have  brought  in 
dower  or  which  shall  have  accrued  to  her  since  the  marriage  by  inheritance  or  le- 
gacy, and  whereof  she  shall  prove  the  payment  or  deUvery  by  an  act,  the  date  of 
which  shall  be  certain;  2.  For  her  claim  to  indemnity  on  account  of  the  debts  con- 
tracted by  her  jointly  with  her  husband  and  still  unpaid  at  the  time  of  the  bank- 
ruptcy. 

The  wife  of  a  trader  who  has  become  bankrupt  is  not  entitled  to  exercise  her  matrimonial 
property  rights  over  immoveables  purchased  by  her  husband  during  the  marriage.  —  Piat  &  Allendy 
v.  Tonnet,  (1866)  Dec.  65. 

Wife,  when  to  have  no  claim  against  the  bankrupt  estate.  140.  The  wife  whose 
husband  was  a  trader  at  the  time  of  the  celebration  of  the  marriage  or  shall  become 
a  trader  within  the  year  next  following  such  solemnization,  shall  have  no  claim 
against  the  bankrupt  estate  on  account  of  any  advantages  (avantages)  settled  upon 
her  by  the  marriage  contract,  and  in  such  case  the  creditors  on  their  part  shall  not 
be  allowed  to  avail  themselves  of  the  advantages  settled  in  favour  of  the  husband 
by  the  wife  in  the  same  contract. 
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Of  unclaimed  dividends. 
Unclaimed  dividends  to  be  paid  into  Treasury.  141.  All  unclaimed  dividends 
and  also  any  undivided  surplus  of  a  bankrupt's  estate  over  and  above  the  amount 
finally  directed  to  be  divided  amongst  the  creditors  of  any  bankrupt  shall  be  paid 
into  the  Treasury  to  the  credit  of  the  Accountant  in  bankruptcy,  to  be  carried  to 
the  account  intituled  the  "Unclaimed  Dividend  Account,"  subject  to  the  order  of 
the  Court  for  the  payment  thereout  of  any  dividend  due  to  any  creditor. 

Of  allowances  to  the  bankrupt. 

Allowance  to  bankrupt  for  maintenance.  142.  It  shall  be  lavrful  for  the  Court, 
if  it  think  fit,  from  time  to  time,  to  make  such  allowance  to  the  bankrupt  out  of 
his  estate  until  he  shall  have  passed  his  last  examination,  as  shall  be  necessary  for 
the  support  of  himself  and  his  family:  provided  alvrays,  that  no  such  allowance 
shall  be  made  by  the  Court  for  any  period  after  the  adjournment  of  the  last  exa- 
mination sine  die. 

Rates  of  allowance  to  bankrupt.  143.  Every  bankrupt  who  shall  have  obtained 
his  certificate,  if  the  net  produce  of  his  estate  in  hand  shall,  by  any  order  of  divi- 
dend (vnth  or  veithout  prior  dividend),  pay  the  creditors  who  before  or  at  the  time 
of  making  such  order  have  proved  under  the  bankruptcy,  ten  shillings  in  the  pound, 
shall  be  allowed  and  paid  five  pounds  per  centum  out  of  such  produce,  provided 
such  allowance  shall  not  exceed  four  thousand  rupees;  and  every  such  bankrupt, 
if  such  produce  shall  (with  or  without  prior  dividend)  pay  such  creditors  twelve 
shilliags  and  six  pence  in  the  pound,  shall  be  allowed  and  paid  as  aforesaid  seven 
pounds  ten  shiUings  per  centum,  provided  each  allowance  shall  not  exceed  five 
thousand  rupees;  and  every  such  bankrupt  if  such  produce  shall  (with  or  vwthout 
prior  dividend)  pay  such  creditors  fifteen  shillings  in  the  pound  or  upwards,  shaU 
be  allowed  and  paid  ten  pounds  per  centum,  provided  such  allowance  shall  not  ex- 
ceed six  thousand  rupees ;  provided  always  that  no  such  allowance  shall  be  payable 
to  any  bankrupt  until  after  the  expiration  of  twelve  months  from  the  issuing  of  the 
fiat  or  the  filing  of  the  petition  for  adjudication  of  bankruptcy,  and  such  allowance 
shall  then  be  payable  only  in  the  event  of  the  dividend  paid  to  the  creditors,  who, 
at  any  time  before  the  expiration  of  such  twelve  months,  shall  have  proved  debts, 
being  of  the  requisite  amount  in  that  behalf  aforesaid,  and  if  at  the  expiration  of 
such  time  the  dividend  paid  shall  not  amount  to  ten  shillings  in  the  pound  it  shall 
be  lawful  for  the  Court  to  allow  such  bankrupt  so  much  as  the  assignees  and  Court 
shall  think  fit,  not  exceeding  three  pounds  per  centum  and  three  thousand  rupees; 
provided  always  that  the  Court  shall,  it  it  think  fit,  reduce  any  allowance  in  case 
it  shall  have  only  granted  the  bankrupt  a  certificate  of  the  second  or  third  class. 

One  partner  may  receive  allowance  although  other  not  entitled.  144.  In  all 
joint  fiats  or  petitions  for  adjudication  of  bankruptcy,  under  which  any  partner  shall 
have  obtained  his  certificate,  if  a  sufficient  dividend  shall  have  been  paid  upon  the 
joint  estate  and  upon  the  separate  estate  of  such  partner,  he  shaU  be  entitled  to  his 
allowance,  although  the  other  partner  may  not  be  entitled  to  any  allowance. 

When  produce  of  estate  exceeds  twenty  shillings  in  the  pounds.  145.  If  the 
produce  of  the  estate  of  any  bankrupt  shall  be  sufficient  to  pay  twenty  shillings 
in  the  pound,  and  interest  as  hereinafter  mentioned,  and  to  leave  a  surplus,  the 
Court  may  order  such  surplus  to  be  paid  to  such  bankrupt,  his  executors,  adminis- 
trators, or  assigns;  and  every  such  bankrupt  shall  be  entitled  to  recover  the  re- 
mainder, if  any,  of  the  debts  due  to  him;  but  such  surplus  shall  not  be  paid  until 
all  the  creditors  who  have  proved,  shall  have  received  interest  upon  their  debts, 
to  be  calculated  and  paid  at  the  rate  and  in  order  following,  viz :  all  creditors  whose 
debts  are  by  law  entitled  to  carry  interest  in  the  event  of  a  surplus  shall  first  re- 
ceive interest  on  such  debts  at  the  rate  of  interest  reserved,  or  by  law  payable  or  pro- 
veable  thereon,  to  be  calculated  from  the  date  of  the  fiat  or  the  filing  of  the  peti- 
tion for  adjudication  of  bankruptcy;  and  after  such  interest  shall  have  been  paid, 
all  other  creditors  who  have  proved  shall  receive  interest  on  their  debts  from  the 
date  of  the  fiat  or  of  such  petition,  at  the  rate  of  four  pounds  per  cent,  or  per  annum. 

Of  the  certificate  of  conformity. 
Mode  of  obtaining  certificate  of  conformity.    146.    Forthwith  after  the  bank- 
rupt shall  have  passed  the  last  examination,  the  Court  shall  appoint  a  pubHc  sitting 
for  the  allowance  of  his  certificate,  (whereof  and  of  the  purport  whereof  twenty- 
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one  days'  notice  shall  be  given  in  ths  Government  Gazette  and  to  the  solicitor  of  the 
assignees)  and  at  such  sitting,  the  assignees  or  any  of  the  creditors  of  such  bank- 
rupt who  shall  have  given  to  the  Registrar  of  the  Court  three  clear  days'  notice  in 
writing  of  his  intention  to  oppose,  may  be  heard  against  the  allowance  of  such 
certificate :  and  the  Court  having  regard  to  the  conformity  of  the  bankrupt  to  law 
of  bankruptcy,  and  to  his  conduct  as  a  trader  before  as  well  as  after  his  bankruptcy, 
and  whether  the  allowance  of  such  certificate  be  opposed  by  any  creditor  or  not, 
shall  judge  of  any  objection  against  allowing  certificate,  and  either  find  the  bank- 
rupt entitled  thereto,  and  allow  the  same,  or  refuse  or  suspend  the  allowance 
thereof,  or  annex  such  conditions  thereto  as  the  justice  of  the  case  may  require. 
As  to  facts  justifying  the  granting  or  refusal  of  a  certificate  see  the  following  cases:  In  re 
Ducray,  (1861)  Deo.  75;  In  re  Albert,  (1861)  Dec.  207;  In  re  R6pecot,  (1861)  Dec.  246;  In  re 
L'Homme,  (1861)  Dec.  273;  In  re  Drouhet,  (1861)  Dec.  281,  modifying  s.  c,  (1861)  Dec.  279; 
In  re  Schmidt,  (1862)  Dec.  19;  Droughet  v.  Assignee,  (1862)  Deo.  42;  In  re  Godon,  (1862)  Dec. 
197;  In  re  Suzor,  (1865)  Dec.  57;  In  re  Ayavou,  (1866)  Dec.  118;  In  re  S6neque,  (1866)  Dec.  119; 
In  re  Tonnet,  (1867)  Dec.  48;  In  re  B.  D.,  (1867)  Dec.  75;  In  re  Compty,  (1867)  Dec.  101;  In  re 
Doorassamy  &  Co.,  (1868)  Dec.  9;  In  re  Morillion,  (1868)  Dec.  26;  In  re  Rougier,  (1868)  Dec.  66; 
In  re  Dinnematin,  (1869)  Dec.  29;  In  re  Verron,  (1869)  Deo.  40;  In  re  St.  GuiUaume,  (1869) 
Dec.  72;  In  re  Domain,  (1869)  Dec.  114;  In  re  C,  (1872)  Dec.  11;  In  rePitohen  &  CoUard,  (1872) 
Dec.  44;  In  re  Yardin,  (1872)  Dec.  45;  In  re  Evenor  PapiUon,  (1875)  Dec.  141;  In  re  Moo  Siva- 
ramen,  (1876)  Dec.   1;  In  re  Magnien  Freres,  (1880)  Dec.  4. 

Certificate  to  be  under  the  hand  and  seal,  etc.  147.  The  certificate  of  confor- 
mity under  this  Ordinance  shall  be  in  writing  under  the  seal  of  the  Court,  and  shall 
certify  that  the  bankrupt  has  made  a  full  discovery  of  his  estate  and  effects,  and 
in  all  things  conformed,  and  that  so  far  as  the  Court  can  judge,  there  does  not 
appear  any  reason  to  question  the  truth  or  fulness  of  such  discovery  (and  shall  be 
in  the  form  contained  in  the  Schedule  T.  to  this  Ordinance  annexed  or  to  the  Uke 
effects)  and  notice  of  the  allowance  of  such  certificate  and  of  the  class  thereof,  shall 
be  advertised  in  the  Government  Gazette  in  such  manner  as  may  be  directed  by  any 
rule  or  order  to  be  made  in  pursuance  of  this  Ordinance;  and  every  certificate  of 
conformity  allowed  by  the  Commissioner  before  the  time  appointed  for  the  commence- 
ment of  this  Ordinance,  though  not  confirmed  according  to  the  laws  in  force  be- 
fore that  time,  shall  discharge  the  bankrupt  from  all  debts  due  by  him,  when  he 
became  bankrupt,  and  from  all  claims  and  demands  made  provable  under  the  fiat. 

Certificate  to  be  a  discharge  from  all  debts  due  at  time  of  becoming  bankrupt. 

148.  The  certificate  of  conformity  allowed  under  this  Ordinance,  subject  to  the 
provisions  herein  contained,  shall  discharge  the  bankrupt  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  from  all  claims  and  demands  made  provable 
under  the  bankruptcy:  provided  always  that  no  such  certificate  shall  release  or 
discharge  any  person  who  was  a  partner  with  such  bankrupt  at  the  time  of  his 
bankruptcy,  or  was  then  jointly  bound  or  had  made  any  joint  contract  with  such 
bankrupt. 

Bankrupt  who  has  lost  by  gaming,  or  has  concealed  or  destroyed  books,  etc. 

149.  No  bankrupt  shall  be  entitled  to  a  certificate  of  conformity  under  this  Ordi- 
nance, and  any  such  certificate,  if  allowed  shall  be  void,  if  such  bankrupt  shall  have 
lost  by  any  kind  of  gaming  or  wagering  in  one  day  two  hundred  rupees,  or  within 
one  year  next  preceding  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adjudi- 
cation of  bankruptcy,  two  thousand  rupees,  or  if  the  bankrupt  has  kept  no  books 
or  does  not  produce  any,  or  if  it  appears  that  he  has  used  fraudulent  means  for  ob- 
taining his  deed  of  agreement,  or  if  such  bankrupt  shall,  after  an  act  of  bankruptcy 
or  in  contemplation  of  bankruptcy  or  with  intent  to  defeat  the  object  of  this  or  any 
other  statute  relating  to  bankrupts,  have  parted  with,  concealed,  destroyed,  altered, 
mutilated  or  falsified  or  caused  to  be  concealed,  destroyed,  altered,  mutilated,  or 
falsified  any  of  his  books,  papers,  writings,  or  securities,  or  made  or  been  privy  to 
the  making  of  any  false  or  fraudulent  entry  in  any  book  of  account,  or  other  docu- 
ment with  intent  to  defraud  his  creditors,  or  shall  have  concealed  any  part  of  his 
property,  or  if  any  person  having  proved  a  false  debt  under  the  bankruptcy,  such 
bankrupt  being  privy  thereto,  or  afterwards  knowing  the  same,  shall  not  have 
disclosed  the  same  to  his  assignees  within  one  month  after  such  knowledge. 

Certificate  refused.  —  In  re  Alcide,  (1871)  Dec.  131. 

Contract  to  induce  creditor  to  forbear  opposition,  to  be  void.  150.  Any  con- 
tract or  security  made  or  given  by  any  bankrupt  or  other  person  unto  or  in  trust 
for  any  creditor  for  securing  the  payment  of  any  money  due  by  such  bankrupt  at 
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his  bankruptcy,  as  a  consideration  or  -with  intent  to  persuade  such  creditor  to  for- 
bear opposing,  or  to  consent  to  the  allowance  of  the  bankrupt's  certificate,  or  to 
forbear  to  petition  for  the  recall  of  the  same,  shall  be  void,  and  the  money  thereby 
secured  or  agreed  to  be  paid  shall  not  be  recoverable,  and  the  party  sued  on  such 
contract  or  security  may  plead  the  general  issue,  and  give  this  Ordinance  and  the 
special  matter  in  evidence. 

This  section  and  section  152  do  not  preclude  an  arrangement  to  pay  more  made  after  the 
certificate  was  granted.  —  Duff  &  Co.  v.  Meerza  Chuttoo,  (1883)  Dec.   163. 

Certificate  may  be  recalled.  151,  At  any  time  within  four  months  after  any 
certificate  of  conformity  shall  have  been  allowed,  and  subject  to  such  order  as  to 
deposit  of  costs  as  may,  by  any  general  rule  or  order  to  be  made  in  pursuance  of  this 
Ordinance,  be  directed,  any  creditor  of  the  bankrupt,  or  any  assignee,  official  or 
other,  may  apply  to  the  Supreme  Court,  sitting  in  banco,  that  such  certificate 
may  be  recalled  and  delivered  up  to  be  cancelled;  and  the  Supreme  Court  may,  on 
good  cause  shown,  order  such  certificate  to  be  recalled  and  cancelled. 

Bankrupt  after  certificate  not  liable  upon  any  promise  to  pay  debt.  152.  No 
bankrupt,  after  his  certificate  shall  have  been  allowed,  shall  be  liable  to  pay  or  satisfy 
any  delDt,  claim,  or  demand  from  which  he  shall  have  been  discharged  by  virtue 
of  such  certificate,  or  any  part  of  such  debt,  claim,  or  demand,  upon  any  contract, 
promise,  or  agreement  made  after  the  issuing  of  the  fiat  or  fihng  of  the  petition  for 
adjudication  of  bankruptcy,  and  if  any  bankrupt  be  sued  upon  any  such  contract, 
promise  or  agreement  he  may  plead  the  general  issue,  and  give  this  Ordinance  and 
the  special  matter  in  evidence. 

Bankrupt  having  contained  certificate  free  from  arrest.  153.  Any  bankrupt 
who  shall,  after  his  certificate  shall  have  been  allowed,  be  arrested  or  have  any  action 
brought  against  him,  for  any  debt,  claim,  or  demand  provable  under  his  bankruptcy, 
shall  be  discharged  upon  his  entering  an  appearance,  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  he  became  bankrupt,  and  may  give  this 
Ordinance  and  the  special  matter  in  evidence ;  and  such  bankrupt's  certificate  shall 
be  sufficient  evidence  of  the  trading,  bankruptcy,  fiat  or  petition  for  adjudication, 
and  other  proceedings  precedent  to  the  obtaining  such  certificate;  and  if  any  such 
bankrupt  shaU  be  taken  in  execution  or  detained  in  prison  for  such  debt,  claim, 
or  demand,  where  judgment  has  been  obtained  before  the  allowance  of  his  certi- 
ficate, it  shall  be  laviul  for  any  Judge  of  the  Court,  wherein  judgment  had  been 
so  obtained,  on  such  bankrupt's  producing  his  certificate,  to  order  any  officer  who 
shall  have  such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge  such 
bankrupt  without  exacting  any  fee,  and  such  officer  shall  be  hereby  indemnified 
for  so  doing. 

A  certificate  in  bankruptcy  is  a  bar  to  aprevious  claim.  —  Berger  v.  Perdreau,  (1887)  Dec.  46. 

Certificate  not  to  be  delivered  until  after  expiration  of  delay  for  appeal.    154, 

No  such  certificate  shall  be  delivered  to  the  bankrupt  until  after  the  expiration  of 
the  time  allowed  for  entering  an  appeal;  and  if  an  application  be  made  to  set  aside 
the  judgment  of  such  Court  for  the  allowance  of  the  certificate  or  for  the  refusal, 
the  withholding,  or  the  class  of  the  certificate,  and  notice  thereof  be  given  to  the 
Court  in  such  manner  as  may,  by  any  general  rule  or  order  to  be  made  in  pursuance 
of  this  Ordinance,  be  directed,  the  certificate  shall  be  further  kept  by  the  Court 
and  abide  the  judgment  of  the  Supreme  Coxirt  thereupon;  and  upon  any  appeal 
duly  entered  and  prosecuted  relating  to  the  certificate  or  to  the  judgment  of  the 
Comi;  as  to  any  offence  under  this  Ordinance  charged  against  the  bankrupt,  the 
Supreme  Court  shall  have  power  to  rescind  or  vary  the  order  of  the  Court  below, 
or  to  make  such  other  order  thereon  as  it  may  think  fit ;  and  upon  an  order  for  the 
allowance  of  any  certificate  by  the  Supreme  Court,  and  whether  with  conditions 
or  not,  or  after  a  suspension  thereof  by  order  of  the  Supreme  Court  or  not,  such 
certificate  may  be  allowed  and  signed  by  the  Court  below  or  by  the  Supreme  Court. 
Allowance,  refusal,  or  suspension  of  certificate.  155,  The  allowance  of  the 
certificate  by  the  Court,  and  any  order  for  the  refusal  or  suspension  of  the  allow- 
ance thereof,  except  in  case  of  apphcation  to  be  set  aside,  shall  be  final  and  con- 
clusive and  shall  not  be  reviewed  by  the  Court,  unless  the  Court  shall  thereafter 
see  good  and  sufficient  cause  to  beUeve  that  the  allowance  of  such  certificate,  or  the 
refusal  or  suspension  thereof,  has  been  obtained  on  false  evidence,  or  by  reason  of  an 
improper  suppression  of  evidence,  or  has  otherwise  been  fraudulently  obtained,  in 
any  of  \^'hich  cases  it  shall  and  may  be  lawful  for  the  Court,  upon  the  apphcation 
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of  the  bankrupt,  or  of  any  creditor  of  the  bankrupt,  and  subject  to  such  order  as 
to  deposit  of  a  sum  for  costs,  and  to  such  notices  to  the  bankrupt  and  to  creditors, 
by  advertisement  or  otherwise,  as  the  Court  shall  think  fit,  to  grant  a  rehearing 
of  the  matter,  and  to  rehear  the  same  accordingly;  and  upon  such  rehearing  the 
Court  shall  make  such  order  as  to  the  allo\^ance  of  the  certificate,  or  the  refusal 
or  suspension  thereof,  as  the  justice  of  the  case  may  require,  in  Uke  manner,  upon 
like  conditions,  and  having  regard  to  the  Uke  circumstances,  so  far  as  the  case  will 
admit,  as  upon  an  original  hearing,  and  in  case  the  certificate  shall  have  been  pre- 
viously allowed,  and  upon  such  rehearing,  the  allowance  thereof  shall  not  be  con- 
firmed, such  certificate  shall  have  no  force  or  effect  whatever,  and  the  same  shall 
be  delivered  up  to  the  Court  and  cancelled. 

Of  arrangements  under  the  control  of  the  Court. 

Trader  unable  to  meet  his  engagements  may  petition  the  Court  for  protection. 
156.  Any  trader  unable  to  meet  his  engagements  with  his  creditors,  and  desirous 
of  laying  the  estate  of  his  affairs  between  them,  under  the  superintendence  and  control 
of  the  Court  of  Bankruptcy,  and  of  submitting  himself  to  the  jurisdiction  of  the  Court, 
in  manner  hereinafter  mentioned,  may  present  a  petition  to  the  Court  setting  forth 
the  true  cause  of  such  inabiUty,  and  praying  that  his  person  and  property  may  be 
protected  from  all  process  until  further  order;  and  the  Court,  on  such  petition, 
shaU  have  power  to  grant  such  protection,  and  may  renew  the  same  from  time  to 
time  as  it  shall  think  fit,  and  if  the  petitioner  be  in  prison  or  in  custody,  for  debt, 
may,  except  in  the  cases  hereinafter  mentioned,  order  his  immediate  release,  either 
absolutely  or  on  condition,  and  may  take  bail  for  his  attendance  at  the  several 
sittings  of  the  Court  hereinafter  mentioned.  Provided  always  that  the  Court  shall 
not  order  such  release  where  it  shaU  appear  by  any  judgment,  order,  commitment, 
or  sentence,  under  which  such  petitioner  is  in  prison  or  in  custody,  or  by  the  record 
or  entry  of  any  such  judgment,  order,  commitment,  or  sentence,  and  the  pleadings 
or  proceedings  previously  thereto,  that  he  is  in  prison  or  in  custody  for  any  debt 
contracted  by  fraud  or  breach  of  trust,  or  by  reason  of  any  prosecution  against  him 
whereby  he  had  been  convicted  of  any  offence,  or  for  any  debt  contracted  by  reason 
of  any  judgment  in  any  proceeding  for  breach  of  the  revenue  laws,  or  in  any  action 
for  breach  of  promise  of  marriage,  seduction,  criminal  conversation,  Ubel,  slander, 
assault,  battery,  maUcious  arrest,  maUcious  trespass,  maUciously  suing  out  a  fiat 
in  bankruptcy,  or  maUciously  filing  or  prosecuting  a  petition  for  adjudication  of 
bankruptcy;  provided  also  that  such  release  shall  in  no  wise  affect  any  right  of  the 
creditor  at  whose  suit  such  petitioner  may  be  in  prison  or  in  custody,  against  such 
petitioner,  except  the  right  of  detaining  him  in  prison  or  in  custody  whilst  pro- 
tected from  imprisonment  by  order  of  the  Court. 

Petition  to  be  supported  by  affidavit.  157.  Every  such  petition  shall  be  in  the 
form  contained  in  the  Schedule  U.  to  this  Ordinance  annexed,  and  there  shall  be 
filed  therewith  affidavit  in  the  form  contained  in  the  Schedule  V.  to  this  Ordinance 
annexed. 

Court  to  appoint  private  sitting  and  official  assignee,  etc.  158.  Forthwith  after 
the  granting  of  any  order  for  protection,  the  Court  shall  appoint  a  private  sitting, 
and  upon  sufficient  cause  shewn,  may,  if  it  shaU  think  fit,  direct  that  the 
estate  and  effects  of  the  petitioner,  or  any  part  thereof,  shaU  be  possessed  and  re- 
ceived by  the  official  assignee  or  be  taken  possession  of  by  the  messenger  of  the 
Court ;  and  aU  stock,  moneys,  and  other  effects  of  the  petitioner  shaU  be  transferred, 
deUvered  and  paid  by  the  official  assignee  into  the  Treasury,  to  the  credit  of  the 
Accountant  in  bankruptcy,  to  be  subject  to  the  Uke  rule  and  regulation  for  the  keep- 
ing the  account  of  the  said  moneys  and  other  effects,  and  for  the  payment  and 
deUvery  in,  investment,  and  payment,  and  deUvery  out  of  the  same,  as  in.  bank- 
ruptcy, and  the  Court  shaU  have  power  to  examine  upon  oath  such  petitioner  or 
any  witness  produced  by  him,  or  any  creditor  or  person  claiming  to  be  a  creditor 
of  such  petitioner;  and  to  adjourn  such  private  sitting,  or  any  subsequent  private 
sitting,  from  time  to  time,  as  it  shall  think  fit;  and  notice  of  such  private  sitting 
shaU  be  given  in  writing  to  every  creditor  not  less  than  fourteen  days  before  the 
same  is  held,  such  notice  to  be  addressed  to  every  creditor  at  his  last  known  place 
of  business  or  residence. 

Petitioning  debtor  to  file  account  ten  days  before  private  sitting.  159.  Such 
petitioning  trader  shall,  ten  days  before  the  day  appointed  for  the  private  sitting 
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of  the  Court,  file  in  Court,  and  in  such  form  as  may,  by  any  rule  or  order  to  be  made 
in  pursuanc  of  this  Ordinance  be  directed,  a  fuU  account  of  his  debts,  and  the 
consideration  thereof,  and  the  names,  residences,  and  occupations  of  his  creditors, 
and  also  a  full  account  of  his  estate  and  effects,  whether  in  possession,  reversion, 
or  expectancy,  and  of  all  debts  and  rights  due  to  or  claimed  by  him,  and  of  all 
property  of  what  kind  soever,  held  in  trust  for  him  and  shall  therein  set  forth  such 
proposal  as  he  is  able  to  make  for  the  future  payment  or  the  compromise  of  such  debts 
or  engagements,  and  shall  furnish  the  official  assignee  with  a  copy  of  such  account. 

On  assent  of  three-fifths  of  creditors  to  proposal,  sitting  for  confirmation  to  be 
appointed.  160.  At  the  private  sitting  of  the  Court  appointed  in  manner  herein- 
before mentioned  or  at  any  adjournment  thereof,  the  creditors  shall  prove  their 
debts  (such  proofs  to  be  in  aU  respects  as  proofs  in  bankruptcy),  and  the  petition- 
ing trader  shall  attend,  and  make  oath  of  the  truth  of  the  account  filed  by  him, 
and  may  be  examined  thereon;  and  if  at  such  sitting,  or  at  any  adjournment  thereof, 
three-fifths  in  number  and  value  of  the  creditors  who  have  proved  debts  to  the 
amount  of  one  hundred  rupees  shall  assent  to  the  proposal  of  such  petitioner,  or 
to  any  modification  thereof,  the  Court  shall  appoint  another  private  sitting  for  the 
confirmation  of  such  proposal,  and  such  second  sitting  shall  be  held  not  earher  than 
fourteen  days  from  the  first  sitting,  and  notice  thereof  in  writing  shall  be  personally 
served  on  every  creditor  who  was  not  present  by  himself  or  his  appointed  agent  at 
such  first  sitting  seven  clear  days,  at  least,  before  the  day  appointed  for  such 
second  sitting;  provided,  always,  that  the  Court,  if  it  shall  think  fit,  may  make 
order  in  any  special  case  that  sei^ce  of  such  notice  at  the  last  known  place  of 
abode  or  business  of  any  creditor  shall  be  deemed  good  service. 

If  at  a  second  sitting,  three-fifths  of  creditors  agree  to  resolution,  Court  may 
approve  and  confirm  the  same.  161.  At  such  second  sitting  or  at  any  adjournment 
thereof,  the  creditors  may  also  prove  their  debts,  and  if  three-fifths  in  number  and 
value  of  those  who  have  proved  debts  to  the  amount  of  one  hundred  rupees,  shall 
agree  to  accept  such  proposal  as  was  assented  to  at  the  first  sitting,  the  terms  thereof 
shall  be  reduced  into  writing,  and  the  creditors  shall  sign  the  same,  and  such  reso- 
lution or  agreement,  (subject  to  such  confirmation  as  is  hereinafter  mentioned)  shall 
thenceforth  be  binding  and  of  fuU  force,  as  weU  against  such  petitioning  trader 
as  against  aU  persons  who  were  creditors  at  the  date  of  his  petition,  and  who  had 
notice  of  the  said  several  sittings  of  the  Coiu^;  and  the  Court,  if  it  shall  think  the 
same  reasonable  and  proper  to  be  executed,  after  hearing  such  creditors,  by  them- 
selves, their  counsel  or  attorneys,  as  may  desire  to  be  heard  either  for  or  against 
such  resolution  or  agreements,  shall  approve  and  confirm  the  same,  and  cause  it 
to  be  filed  and  entered  of  record,  and  shall  grant  to  the  petitioner  a  certificate  of 
the  fihng  and  entering  of  record  of  such  approval  and  confirmation,  and  shall, 
from  time  to  time,  endorse  on  such  certificate  a  protection  from  arrest;  and  such 
petitioner  shall  be  free  from  arrest  at  the  suit  of  any  person  being  a  creditor  at  the 
date  of  his  petition  and  having  had  such  several  notice  or  notices  as  aforesaid,  and 
any  officer  arresting  such  petitioner  at  the  suit  of  any  such  creditor,  and  on  sight 
of  such  certificate  and  protection,  not  releasing  such  petitioner,  shall  be  Uable  to 
such  penalty  as  is  provided  respecting  bankrupts  in  the  hke  case ;  provided,  how- 
ever, that  no  such  protection  shall  be  valid  in  favour  of  any  such  petitioner  who 
shall  be  proved  to  have  been  about  to  abscond  beyond  the  jurisdiction  of  the  Court, 
or  who  has  concealed  or  is  concealing  any  part  of  his  estate  or  effects,  nor  against 
any  creditor  whose  debt  is  not  truly  specified  in  account  filed  by  such  petitioner 
nor  against  any  creditor  whose  debt  has  been  contracted  by  such  petitioner  by  any 
maim^er  of  fraud  or  breach  of  trust. 

Person  authorised  by  letter  of  attorney  may  vote.  162.  Any  person  duly  authori- 
sed by  letter  of  attorney  from  any  creditor  who  has  proved  a  debt  to  the  amount 
of  two  hundred  rupees  and  upwards,  shall  be  entitled  to  vote  on  the  question  of 
assent  or  dissent  to  the  proposal  of  such  petitioning  trader. 

Estate  to  vest  in  official  assignee.  163.  From  and  after  the  date  of  the  approval 
and  confirmation  of  such  resolution  or  agreement,  all  the  estate  and  effects  of  such 
petitioning  trader  shall  vest  in  the  official  assignee  (if  such  shaU  be  required  by  virtue 
of  such  resolution  and  either  alone  or  jointly  with  any  person  or  persons  as  may 
be  expressed  in  such  resolution),  as  fuUy  as  if  such  official  assignee  were  an  as- 
signee under  any  bankruptcy;  and  such  official  assignee  may  sue  and  be  sued  as  if 
he  were  such  assignee. 
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Official  assignee  to  file  account  every  six  months.  164.  The  official  assignee 
shall,  once  at  least  in  every  six  months,  or  oftener  if  the  Court  shall  require  it,  pro- 
duce to  the  Court,  on  oath,  a  full  and  true  account  of  all  moneys,  property,  and 
effects  of  such  petitioning  trader  which  have  come  to  his  hands,  and  of  the  dis- 
posal thereof;  and  the  Court  shall  examine  the  same  and  shall  certify  the  result  of 
such  examination,  and  if  need  be,  order  payment  to  the  creditors  of  such  petitioner, 
according  to  the  terms  of  the  resolution  or  agreement,  and  may,  in  such  account, 
make  all  just  allowances. 

Special  sitting  may  be  held  in  case  of  any  difficulty.  165.  In  case  any  diffi- 
culty shall  arise  in  the  execution  of  the  said  resolution  or  agreement,  it  shall  be  lawful 
for  the  Court  to  cause  a  special  sitting  of  the  Court  to  be  held;  and  the  resolution 
of  the  majority  of  the  creditors  at  such  sitting  who  have  proved  debts  to  the  amount 
of  one  hundred  rupees,  to  confirm,  alter,  or  annul  the  whole  or  any  part  of  such 
resolution  or  agreement,  shall  be  as  vahd  as  if  it  had  been  part  of  the  original  reso- 
lution or  agreement.  Provided,  however,  that  if  one-third  in  number  and  value 
of  the  creditors  of  such  petitioning  trader  do  not  attend  such  sitting,  the  resolution 
thereof  shall  not  be  valid,  unless  the  same  is  approved  and  confirmed  by  the  Court. 

When  resolution  has  been  carried  into  effect,  Court  may  grant  certificate  thereof. 
166.  So  soon  as  the  said  resolution  or  agreement  shall  be  carried  into  effect,  and 
the  creditors  of  such  petitioning  trader  shall  have  been  satisfied,  according  to  the 
tenor  thereof,  the  Court  shall  give  to  such  petitioner  a  certificate  under  the  hand 
and  seal  of  the  Commissioner,  in  the  form  contained  in  Schedule  W.  to  this  Ordi- 
nance annexed,  setting  forth  the  fihng  of  the  petition,  the  resolution  or  agreement 
of  the  creditors,  and  that  the  said  resolution  or  agreement  has  been  fully  carried 
into  effect,  and  such  certificate  shall  henceforth  operate  to  all  intents  and  purposes 
as  fuUy  as  if  the  same  were  a  certificate  of  conformity  under  a  bankruptcy,  except 
only  that  any  debt  which  shall  have  been  contracted  wholly  or  in  part  by  reason 
of  any  manner  of  fraud  or  breach  of  trust,  or  without  reasonable  probabUity  at 
the  time  of  contract  of  beiug  able  to  pay  the  same,  or  by  reason  of  any  judgment 
ia  any  prosecution  for  breach  of  the  revenue  laws,  or  ia  any  action  for  breach  of  pro- 
mise of  marriage,  seduction,  criminal  conversation,  Ubel,  slander,  assault,  maH- 
cious  arrest,  malicious  trespass,  mahciously  suing  out  a  fiat  in  bankruptcy,  or 
maliciously  fihng  or  prosecuting  a  petition  for  adjudication  of  bankruptcy,  shall 
not  be  barred  by  such  certificate. 

Court  to  give  certificate  to  official  assignee.  167.  The  Court  on  being  satisfied 
that  the  official  assignee  has  fuUy  performed  his  trust,  shall  give  to  him  a  certifi- 
cate thereof  in  the  form  contained  in  the  Schedule  X.  to  this  Ordinance  annexed ; 
and  such  certificate  shall  be  a  full  release  and  acquittance  to  such  official  assignee, 
both  in  law  and  equity,  for  aU  matters  done  by  him  as  such  official  assignee. 

If  petitioning  debtor  do  not  attend  sittings  of  Court,  petition  to  be  dismissed; 
if  proposal  not  assented  to  or  debts  contracted  by  fraud,  etc..  Court  may  adjudge 
bankruptcy.  168.  If  such  petitioning  trader  shall  not  duly  attend  the  sittings  of 
the  Court,  or  if  he  shall  not  fUe  his  account  in  manner  aforesaid,  within  such  extended 
time  as  may  be  allowed  him  by  the  Court  for  such  purpose,  or  if  he  shall  fail  to 
obey  any  order  of  the  Court  which  may  be  made  in  the  matter  of  his  petition,  such 
petition  shall  be  dismissed;  and  if  at  the  first  private  sitting  of  the  Court,  or  any 
adjournment  thereof,  the  proposal  of  the  petitioner,  or  some  modification  thereof 
be  not  assented  to,  or  if  at  any  time  after  the  filing  of  any  petition  for  protection, 
it  shall  be  shewn  to  the  satisfaction  of  the  Court  by  any  creditor,  that  the  debts 
of  such  petitioner,  or  any  part  thereof,  have  been  contracted  by  reason  or  any 
manner  of  fraud  or  breach  of  trust,  or  without  reasonable  probabUity  at  the  time 
of  contract  of  being  able  to  pay  the  same,  or  by  reason  of  any  judgment  in  any 
prosecution  for  breach  of  promise  of  marriage,  seduction,  criminal  conversation, 
libel,  slander,  assault,  battery,  malicious  arrest,  mahcious  trespass,  maliciously 
■suing  out  a  fiat  in  bankruptcy,  or  mahciously  fihng  or  prosecuting  a  petition  for 
adjudication  of  bankruptcy,  or  if  it  shall  be  shewn  that  the  affidavit  filed  with 
his  petition  was  wilfully  untrue,  so  far  as  concerned  the  assets  ready  to  be 
produced  by  him,  or  that  he  has  not  made  a  full  disclosure  of  his  debts  and 
credits,  estate,  and  effects,  and  is  not  desirous  of  making  a  bona  fide  arrangement 
with  all  his  creditors,  or  that  his  proposal  to  that  effect  is  not  reasonable  and 
proper  to  be  executed  under  the  direction  of  the  Court,  or  that  he  has  post- 
poned the  presentation  of  his  petition  longer  than  was   excusable,  or  if  within 
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three  months  of  the  time  of  presenting  his  petition,  he  shall  have  assigned,  trans- 
ferred, or  made  away  with  any  portion  of  his  estate  or  effects  otherwise  than  in 
due  covirse,  or  shall  have  voluntarily  done  or  suffered  any  act  whereby  his  goods 
shall  have  been  taken  in  execution,  it  shall  be  lawful  for  the  Court  to  adjudge  such 
petitioner  a  bankrupt,  and  to  adjourn  aU  further  proceedings  in  the  matter  into 
the  Pubhc  Court,  and  to  advertise  such  adjudication,  and  to  appoint  sittings  for 
choice  of  assignees  and  for  last  examination  as  in  bankruptcy;  and  such  petitioner 
shall  thenceforth  be  amenable  to  the  jurisdiction  of  the  Court  in  the  same  manner 
as  any  other  bankrupt,  and  any  proposal  which  may  have  been  made  or  assented 
to  or  confirmed  shall  be  wholly  and  altogether  void;  and  the  Court  shall  have  power 
at  any  time,  on  the  apphcation  of  any  creditor,  to  appoint  a  private  sitting  for  the 
purpose  of  such  inquiries  and  may  summon  before  it  such  petitioning  trader,  or 
any  other  person,  and  examine  him  upon  oath  touching  such  matters,  and  every 
such  summons  and  examination  shall  be  enforced  in  such  manner  as  summonses 
and  examinations  are  enforced  in  matters  of  bankruptcy. 

Of  arrangements  by  deeds. 
Deed  of  arrangement  signed  by  six-sevenths  of  creditors  to  be  binding  on  all. 

169.  Every  deed  or  memorandum  of  arrangement  now  or  hereafter  entered  into 
between  any  such  trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six-sevenths 
in  number  and  value  of  the  creditors  whose  debts  amount  to  rs.  100  and  upwards, 
touching  such  trader's  habilities,  and  his  release  therefrom,  and  the  distribution, 
inspection,  conduct,  management,  and  mode  of  winding  up  of  his  estate,  or  all 
or  any  of  such  matters  having  reference  thereto,  shall  (subject  to  the  conditions 
hereinafter  mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
creditors  who  shall  not  have  signed  such  deed  or  memorandum  of  arrangement 
as  if  they  had  duly  signed  the  same ;  and  such  deed  or  memorandum  when  so  signed, 
shall  not  be  or  be  liable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or  sub- 
sequent act  of  bankruptcy;  provided,  always,  that  every  creditor  shall  be  accoun- 
ted a  creditor  in  value  in  respect  of  such  amount  only,  as,  upon  an  account  fairly 
stated,  after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  Hens  from  such  trader,  shall  appear  to  be  the  balance  due  to  him. 

Where  an  arrangement  has  been  made  extra-judicially  between  the  debtor  and  his  creditors, 
no  adjudication  of  bankruptcy  will  be  made.  —  In  re  Abdool  Hajee  Ossen,  (1875)  Dec.  163.  After 
an  arrangement  has  been  made  with  creditors,  an  attachment  does  not  lie  at  the  suit  of  a  creditor 
who  is  a  party  to  the  arrangement.  His  only  course  is  to  have  the  arrangement  either  completed 
or  set  aside.  See  this  case  for  facts  warranting  the  setting  aside  of  an  arrangement.  —  Forget 
V.  Laurent,  (1886)  Dec.  86.  An  arrangement  failed,  and  a  bankruptcy  declared.  —  In  re  L'Estrange 
&  Co.,  (1862)  Dec.   104. 

Deed  can  not  affect  creditor  who  has  not  signed  until  after  delay  of  three  months. 

170.  No  such  deed  or  memorandum  of  arrangement  shall  be  effectual  or  obhgatory 
upon  any  creditor  who  shall  not  have  signed  the  same,  until  after  the  expiration 
of  three  months  from  the  time  at  which  such  creditor  shall  have  had  notice  from 
such  trader  of  his  suspension  of  payment,  and  such  deed  or  memorandum  of 
arrangement,  unless  such  trader  shall,  within  such  time,  obtain  from  the  Court  an 
order  or  certificate  of  the  said  Court,  declaring  or  certifying  that  such  deed  or 
memorandum  of  arrangement  has  been  duly  signed  by  or  on  behalf  of  such  majority 
of  the  creditors  as  aforesaid ;  and  it  shall  be  lawful  for  the  Court  to  make  such  order 
or  certificate  on  the  petition  of  any  such  trader,  and  to  exercise  jurisdiction  in  and 
over  the  matters  of  any  such  application;  and  no  creditor  who  shall  not  have  had 
fourteen  days'  notice  of  any  intended  apphcation  for  such  order  or  certificate  as 
aforesaid,  shall  be  bound  thereby. 

A  person  who  is  prima  facie  a  creditor  has  a  locus  standi  to  attack  the  validity  of  a  deed 
of  arrangement.  —  De  Courson  v.  Brdard,  (1873)  Dec.  111.  Ordinarily,  when  an  application  is 
made  to  set  aside  an  arrangement  on  the  ground  that  its  terms  are  not  being  carried  out,  a  meeting 
of  creditors  should  be  convened  to  consider  the  question.  But  such  meeting  may  be  dispensed 
with  it  the  time  fixed  in  the  deed  of  arrangement  during  which  the  bankrupt  was  to  perform 
its  conditions  has  long  since  elapsed,  and  he  has  failed  to  perform.  —  Inre  Br6ard,  (1873)  Dec.  85. 

Trustee  to  certify  that  the  proper  number  of  creditors  has  signed.  171.  When 
the  trustee  or  inspector  under  any  such  deed  or  memorandum  of  arrangement, 
or  if  there  shall  be  no  such  trustee  or  inspector,  when  any  two  of  the  creditors,  shall 
be  satisfied  that  six-sevenths  in  number  and  value  of  the  creditors  as  prescribed 
by  the  preceding  article  169  have  signed  such  deed  or  memorandum,  it  shall  be  law- 
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ful  for  such  trustee  or  inspector,  or  for  such  two  creditors,  as  the  case  may  be,  to 
certify  the  same  to  the  Court  in  writing,  and  such  certificate  shall  be  filed  with 
the  Registrar  of  the  Court,  and  shall  thereupon  be  prima  facie  evidence  in  all  Courts 
of  Law  and  Equity  that  such  deed  or  memorandum  of  arrangement  has  been  so 
signed. 

Accounts  of  debts,  etc.,  to  be  annexed  to  such  certificate.  172.  Every  such 
certificate  as  last  aforesaid,  shall  have  appended  thereto  a  fuU  account  of  the  debts 
of  such  trader,  together  with  the  names,  residences,  and  occupations  of  his  credi- 
tors, and  shall  be  accompanied  by  an  affidavit  b}'  such  trader  verifying  the  same; 
and  any  omission  in  such  account  or  the  insertion  therein  of  any  debt  not  reaUy 
existing,  or  of  any  larger  amount  of  debt  than  that  really  existing  and  which  shall 
appear  to  the  Court  to  have  been  made  through  the  culpable  negligence  or  fraud 
of  such  trader,  with  intent  to  defraud  any  of  his  creditors,  shall  deprive  him  of  the 
benefit  of  the  provision  of  this  Ordinance  with  respect  to  arrangements  by  deed, 
and  of  the  discharge  proposed  in  such  deed  or  memorandum  of  arrangement; 
provided  always  that  any  omission,  insertion,  or  incorrectness,  in  such  account, 
which  shall  not  have  been  made  through  such  culpable  negligence  or  fraud  as 
aforesaid,  shall  not  defeat  or  otherwise  affect  such  deed  or  memorandum  of 
arrangement. 

Creditors  to  have  the  same  rights  as  in  bankruptcy.  173.  The  creditors  of  every 
such  trader  shall  have  the  same  rights  respectively  as  to  set  off,  mutual  credit,  Uen 
and  priority;  and  joint  and  separate  assets  shaU  be  distributed  in  like  manner  as 
in  bankruptcy;  and  no  other  creditor  shall  be  prejudiced  or  affected  by  being  a 
party  to  any  such  deed  or  memorandum  of  arrangement  as  aforesaid,  or  by  the 
same  being  obhgatory  upon  him  as  to  his  right  or  remedy  against  anj-  person  other 
than  such  trader;  and  every  person  who  would  be  entitled  to  prove  in  bankruptcy 
shall  be  deemed  a  creditor  within  the  meaning  of  the  provisions  of  this  Ordinance 
with  respect  to  arrangements  by  deed. 

Creditor  may  apply  to  the  Court  in  case  of  improper  administration.  174.  If  any 
creditor  of  any  trader  shall  be  desirous  to  shew  that  the  administration  of  the  estate 
of  such  trader  has  not  been  duly  conducted  in  conformity  which  such  deed  or  memo- 
randum of  arrangement,  it  shall  be  lawful  for  him  to  apply  to  the  Court  by  petition, 
supported  by  affidavit  stating  any  facts  or  circumstances  to  shew  that  such  ad- 
ministration has  not  been  duly  conducted,  and  thereupon  the  Court  shall  have  full 
power,  and  it  is  hereby  fully  authorised  to  consider  the  subject  matter  of  such 
application,  and,  if  it  shall  think  fit,  may  direct  any  inquiry,  and  in  such  manner 
as  it  shall  think  proper,  into  the  subject  of  such  apphcation  and  generally  may 
make  such  order  and  exercise  such  jurisdiction  in  or  over  the  subject  matter  of  such 
apphcation  and  the  costs  thereof,  as  to  the  said  Court  shall  appear  just. 

Composition  after  bankruptcy. 
Composition  accepted  by  nine- tenths  of  creditors  shall  be  binding  on  all.   175. 

Any  bankrupt  at  any  time  after  he  shaU  have  passed  his  last  examination,  may 
call  a  meeting  of  his  creditors  (whereof  and  of  the  purport  whereof,  twenty-one 
days'  notice  shall  be  given  in  the  Government  Gazette),  and  if  the  bankrupt  or  his 
friends  shall  make  an  offer  of  composition,  and  nine-tenths  in  number  and  value 
if  the  creditors  assembled  at  such  meeting  shaU  agree  to  accept  the  same,  another 
meeting  for  the  purpose  of  deciding  upon  such  offer  shall  be  appointed  to  be  holden, 
whereof  such  notice  shall  be  given  as  aforesaid,  and  if  at  such  second  meeting  nine- 
tenths  in  number  and  value  of  the  creditors  then  present  shall  also  agree  to  accept 
such  offer,  the  Court  shall  and  may,  upon  such  acceptance  being  testified  by  them 
in  writing,  and  upon  payment  of  such  sum  as  the  Court  shall  direct,  annul  the  ad- 
judication of  bankruptcy  and  supersede  or  dismiss  the  fiat  or  petition  for  adjudi- 
cation, and  every  creditor  of  such  bankrupt  shall  be  bound  to  accept  of  such  compo- 
sition so  agreed  to. 

Mode  of  voting  in  deciding  on  composition.  176.  In  deciding  upon  the  offer 
of  composition,  no  creditor  whose  debt  is  below  two  hundred  rupees  shall  be  reckon- 
ed in  number,  but  the  debt  due  to  such  creditor  shall  be  computed  in  value;  and 
every  unrepresented  creditor  to  the  amount  of  one  thousand  rupees  and  upwards, 
residing  out  of  this  Colony,  shaU  be  personaUy  served  with  a  copy  of  the  notice  of 
the  meeting,  to  decide  upon  such  offer  as  aforesaid,  and  of  the  purpose  for  which 
the  same  is  called,  so  long  before  such  meeting  as  that  he  have  time  to  vote  thereat ; 
B  24 
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and  such  creditor  shall  be  entitled  to  vote  by  letter  of  attorney  executed  and  at- 
tested in  manner  required  for  a  creditor's  voting  in  the  choice  of  assignee ;  and  if  any 
creditors  shall  agree  to  accept  any  gratuity  or  higher  composition  for  assenting 
to  such  offer,  he  shall  forfeit  the  debt  due  to  him,  together  with  such  gratuity  or 
composition;  and  the  bankrupt  shall  (if  thereto  required)  make  oath  before  the 
Court  that  there  has  been  no  such  transaction  between  him,  or  any  person  with 
his  privity,  and  any  of  the  creditors,  and  that  he  has  not  used  any  undue  means 
or  influence  with  any  of  them  to  attain  such  assent. 

Of  evidence. 

Officer  of  Court  to  produce  proceedings  and  give  copies  thereof.  177.  The  proper 
officer  of  the  Court  shall,  on  the  reasonable  request  of  any  bankrupt  or  arranging 
debtor,  or  of  any  creditor  of  such  bankrupt  having  proved  his  debt,  or  of  an  arrang- 
ing debtor,  when  the  debt  of  the  arranging  creditor  has  been  admitted  in  the  peti- 
tion or  proved,  or  on  the  Uke  request  of  the  attorney  of  any  such  bankrupt,  debtor 
or  creditor,  produce  and  shew  to  such  bankrupt,  debtor,  creditor,  or  attorney,  at 
such  times  as  the  Court  shall  direct,  every  fiat,  petition  for  adjudication  of  bank- 
ruptcy, adjudication  of  bankruptcy,  and  petition  for  arrangement,  against  or  by 
such  bankrupt,  and  aU  orders  and  proceedings  under  any  such  fiat,  petition,  or 
adjudication,  and  the  Court  shall  order  the  official  assignee  or  officer  of  the  Court, 
as  the  case  may  be,  to  permit  such  bankrupt,  debtor,  creditor,  or  attorney  to  have 
inspection  at  aU  reasonable  times,  of  aU  books,  papers,  and  writings  relating  to  the 
matters  of  such  fiat,  petition,  or  adjudication,  and  the  estate  of  the  bankrupt  or 
debtor  in  the  possession  of  the  assignees,  or  filed  in  Court  in  such  matter,  and  permit 
him  to  inspect  and  examine  the  same ;  and  such  official  assignee  or  such  officer  shall 
provide  for  any  such  bankrupt,  debtor,  creditor,  or  attorney  requiring  the  same 
an  office  copy  of  such  fiat,  petition,  or  other  proceedings,  books,  papers,  and  writ- 
ings as  aforesaid,  or  of  such  part  thereof  as  shall  be  required,  receiving  such  fee 
or  sum  or  rate  of  charge  as  may  be  authorised  in  that  behalf. 

If  bankrupt  do  not  dispute  the  fiat,  etc.,  the  Gazette  to  be  conclusive  evidence 
of  the  bankruptcy.  178.  If  the  bankrupt  shall  not,  within  twenty-one  days  after 
the  advertisement  of  the  bankruptcy  in  the  Government  Gazette,  have  commenced 
an  action,  suit,  or  other  proceeding  to  dispute  or  annul  the  fiat,  or  the  petition  for 
adjudication,  and  shall  not  have  prosecuted  the  same  with  due  diligence  and  with 
effect,  the  Gazette  containing  such  advertisement  shall  be  conclusive  evidence  in 
all  cases,  as  against  such  bankrupt,  and  in  all  actions  at  law  brought  by  the  assig- 
nees for  any  debt  or  demand  for  which  such  bankrupt  might  have  sustained  any 
action  had  he  not  been  adjudged  bankrupt  that  such  person  so  adjudged  bankrupt 
became  a  bankrupt  before  the  date  and  filing  of  the  petition  for  adjudication,  and 
that  such  fiat  was  sued  forth,  or  such  petition  filed,  on  the  day  on  which  the  same 
is  stated  in  the  Gazette  to  bear  date. 

In  certain  action  no  proof  is  required  of  petitioning  creditor's  debt,  etc.,  or  of  act 
of  bankruptcy.  179.  In  action  other  than  an  action  brought  by  the  assignees  for 
any  debt  or  demand  for  which  the  bankrupt  might  have  sustained  an  action  had 
he  not  been  adjudged  bankrupt,  and  whether  at  the  suit  of  or  against  the  assignees  or 
against  any  person  acting  under  the  warrant  of  the  Court,  for  anything  done  under 
such  warrant,  no  proof  shall  be  required  at  the  trial,  of  the  petitioning  creditor's 
debt,  or  of  the  trading  or  act  of  bankruptcy  respectively,  unless  the  other  party 
in  such  action  shall,  if  defendant  at  or  before  pleading  and  if  plaintiff  before  issue 
joined,  give  notice  in  writing  to  such  assignees  or  other  person  that  he  intends  to 
dispute  some  and  which  of  such  matters;  and  in  case  such  notice  shall  have  been 
given,  if  such  assignees  or  other  person  shall  prove  the  matter  so  disputed,  or  the 
other  party  admit  the  same,  the  Judge  before  whom  the  cause  shall  be  tried  may 
(if  he  think  fit)  grant  a  certificate  of  such  proof  or  admission;  and  such  assignees 
or  other  person  shall  be  entitled  to  the  costs  occasioned  by  such  notice;  and  such 
costs,  shall,  if  such  assignees  or  other  person  shaU  obtain  a  verdict,  be  added  to  the 
costs,  and  if  the  other  party  shaU  obtain  a  verdict,  shall  be  deducted  from  the  costs 
which  such  other  party  would  otherwise  be  entitled  to  receive  from  such  assignees 
or  other  person. 

Proceedings  under  the  seal  of  the  Court  receivable  in  evidence.  180.  Any  fiat, 
petition  for  adjudication  of  bankruptcy,  adjudication  of  bankruptcy,  petition  for 
arrangement  between  a  debtor  and  his  creditors,  assignment,  appointment  of  assig- 
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nees,  certificate,  deposition,  or  other  proceeding  or  order  in  bankruptcy,  or  under 
any  such  petition  for  arrangement,  appearing  to  be  sealed  with  the  seal  of  the  Court, 
or  any  writing  purporting  to  be  a  copy  of  any  such  document,  and  purporting  to 
be  so  sealed,  shall  at  all  times  and  on  behalf  of  all  persons,  and  whether  for  the  pur- 
poses of  this  Ordinance  or  otherwise,  be  admitted  in  all  Courts  whatever,  as  evi- 
dence of  such  documents  respectively,  and  of  such  proceedings  and  orders  having 
respectively  taken  place  or  been  made,  and  been  deemed  respectively  records  of  the 
Court,  without  any  further  proof  thereof,  and  no  such  document  or  copy  shall  be 
receivable  in  evidence,  unless  the  same  appear  to  be  so  sealed,  except  where 
otherwise  in  this  Ordinance  specially  provided. 

On  death  of  witness,  office  deposition  or  copy  thereof  to  be  evidence.  181.  In 
the  event  of  the  death  of  any  witness  deposing  to  the  petitioning  creditor's  debt, 
trading,  or  act  of  bankruptcy,  under  any  bankruptcy  heretofore  or  hereafter,  or 
under  any  petition  for  arrangement,  the  deposition  of  any  such  deceased  witness 
purporting  to  be  sealed  with  the  seal  of  the  Court  or  a  copy  thereof  purporting  to 
be  so  sealed,  shall,  in  all  cases,  be  received  as  evidence  of  the  matters  therein 
respectively  received. 

Before'  whom  affidavits  are  to  be  sworn.  182.  All  affidavits  to  be  made  or  used 
in  matters  of  bankruptcy  or  in  any  matter  or  proceeding  whatever  under  this  Ordi- 
nance, shall  and  may  be  sworn  before  the  Court  of  any  commissioner,  registrar,  or 
master  thereof,  or  before  a  District  Magistrate  or  elsewhere  before  a  Magistrate, 
attested  by  a  notary  or  before  a  British  minister,  consul,  or  vice-consul. 

Affidavits  may  be  sworn  in  prison.  183.  Any  affidavit  of  any  prisoner  in  any 
of  Her  Majesty's  prisons  or  gaols,  to  be  used  in  any  matter  under  this  Ordinance, 
may  be  sworn  before  a  member  of  the  Prison  Committee,  or  if  within  twelve  hours 
none  shall  attend,  then  before  the  principal  keeper  or  gaoler  of  such  prisons  or  gaols, 
and  every  such  member  of  Prison  Committee,  keeper  or  gaoler  is  hereby  authorized 
and  required  to  administer  the  oath  upon  any  such  affidavit. 

Evidence  may  be  taken  viva  voce  or  upon  affidavit.  184.  The  Court  or  any 
Commissioner  thereof  may,  in  all  matters  within  their  respective  jurisdictions, 
take  the  whole  or  any  part  of  the  evidence  either  viva  voce  on  oath,  or  by  interroga- 
tories in  ■nTiting  or  upon  affidavit. 

Bankrupt  and  bankrupt's  wife  to  be  examined  upon  declaration.  185.  AU  per- 
sons who  are  now  or  shall  hereafter  be  declared  bankrupts,  under  any  fiat  or  peti- 
tion for  adjudication  of  bankruptcy,  and  the  wives  of  such  persons  respectively, 
shall  and  may  be  examined  before  the  Court,  after  making  and  signing  the  decla- 
ration contained  in  the  Schedule  to  this  Ordinance  annexed,  without  being  sworn 
on  oath. 

Of  costs. 

Court  may  in  all  cases  award  costs.  186.  The  Court  may,  in  all  matters  before 
it,  award  such  costs  as  to  such  Court  shall  seem  fit  and  just,  to  be  recovered  in  the 
same  manner  as  costs  awarded  by  a  rule  of  the  Supreme  Court. 

All  costs  iacixn-ed  by  the  creditor  before  the  debtor  has  placed  himself  vinder  the  protection 
of  the  Court  may  be  proved  as  parts  of  the  principal  claim.  —  Campbell  v.  Br6mon,  (1866)  Dec. 
94.  The  assignee  of  a  bankrupt  need  not  furnish  security  for  costs.  —  Paris  v.  Camille  &  Delort, 
(1880)  Dec.  176. 

Persons  summoned  to  attend  the  Court  entitled  to  costs.  187.  Every  person 
summoned  to  attend  before  the  Court  as  a  person  known  or  suspected  to  have  any 
of  the  estate  of  the  bankrupt  in  his  possession,  or  who  is  supposed  to  be  indebted 
to  the  bankrupt,  shall  have  costs  and  charges  as  the  Court,  in  its  discretion,  shall 
think  fit. 

Of  offences  against  the  law  of  bankruptcy. 

[188—193.    Are  repealed.]  ^  ^       ^.^ 

Assignees  and  creditors  who  have  proved,  to  be  deemed  judgment  creditors. 

194.  The  assignees  for  the  time  being  of  the  estate  and  effects  of  any  bankrupt, 
when  the  accounts  relating  to  his  estate  shall  have  become  records  of  the  Court, 
shall  be  deemed  judgment  creditors  of  such  bankrupt  for  the  total  amount  of  the 
debts  which  shall,  by  such  accounts,  appear  to  be  due  from  him  to  his  creditors ; 
and  every  creditor  of  any  bankrupt,  immediately  after  the  proof  of  his  debt  shaU 
have  been  admitted,  shall  be  deemed  a  judgment  creditor  of  such  bankrupt  to  the 
extent  of  such  proof;  and  the  Court,  when  it  shall  have  refused  to  grant  the  bank- 
rupt any  further  protection  or  shall  have  refused  or  suspended  its  certificate,  shall 
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on  the  application  of  such  assignees  or  of  any  such  creditor,  grant  a  certificate 
under  the  seal  of  the  Court,  in  the  form  contained  in  Schedule  Y.  to  this  Ordinance 
annexed,  and  every  such  certificate  shall  have  effect  of  a  judgment  entered  up  in  the 
Supreme  Court  of  the  Colony  until  the  allowance  of  the  certificate  of  conformity 
of  such  bankrupt;  and  the  assignees,  or  the  creditor  to  whom,  according  to  such 
certificate,  the  bankrupt  shall  be  indebted  as  therein  mentioned,  shall  be  there- 
upon entitled  to  issue  and  enforce  a  writ  of  execution  against  the  body  of  such 
bankrupt;  and  the  production  of  any  such  certificate  to  the  proper  officer  of  such 
Supreme  Court  shall  be  sufficient  authority  to  him  to  issue  and  seal  such  writ,  and 
it  shall  be  lawful  for  such  Supreme  Court  to  make  such  orders  and  rules  in  that 
behalf  as  to  it  shall  seem  fit ;  provided  always,  that  every  such  last  mentioned  certi- 
ficate shall  be  deemed  to  have  been  cancelled  and  discharged  by  the  allowance  of 
the  certificate  of  conformity  of  such  bankrupt,  from  the  time  of  such  allowance; 
provided,  also,  that  no  execution  by  virtue  of  any  certificate  which  shall  be  granted 
to  any  creditor  or  assignees  a«  aforesaid  shall  be  issued,  nor  shall  any  such  certi- 
ficate or  execution  in  any  manner  affect  any  estate  or  effects  which  shall  come  to 
or  be  acquired  by  the  bankrupt,  after  the  allowance  of  his  certificate  of  conformity. 

Assignees  may  issue  execution.  195.  The  assignees  for  the  time  being,  may 
issue  and  enforce  execution  upon  any  such  certificate  as  last  aforesaid,  as  fully, 
to  all  intents  and  purposes,  as  the  assignees  to  whom  such  certificate  shaU  have 
been  originally  granted. 

Bankrupt  taken  in  execution  not  to  be  discharged  except  by  order  of  the  Court. 
196.  If  any  bankrupt  shall  be  taken  in  execution  after  the  refusal  of  protection 
or  after  the  refusal  or  suspension  of  his  certificate,  he  shall  not  be  discharged  from 
such  execution  until  he  shall  have  been  in  prison  for  the  full  period  of  one  year,  ex- 
cept by  order  of  the  Court:  provided  always,  that  this  enactment  shall  not  take  ef- 
fect until  the  expiration  of  six  month  from  the  commencement  of  this  Ordinance, 
and  then  only  against  such  persons  as  shall  have  been  adjudged  bankrupt  under 
this  Ordinance,  and  for  offences  committed  after  the  commencement  of  this  Ordi- 
nance. 

Persons  refusing  to  be  sworn  or  to  answer,  may  be  committed.  197.  If  any 
bankrupt  or  the  wife  of  any  bankrupt,  shall  refuse  to  make  and  sign  the  declaration 
contained  in  the  Schedule  Q.  to  this  Ordinance  annexed,  or  if  any  other  person 
shaU  refuse  to  be  sworn,  or  shall  refuse  to  answer  any  lawful  question  put  by  the 
Court,  or  shall  not  fully  answer  any  such  question  to  the  satisfaction  of  the  Court, 
or  shall  refuse  to  sign  and  subscribe  his  examination  when  reduced  into  writing 
(not  having  any  lawful  objection  allowed  by  the  Court),  or  shall  not  produce  any 
books,  papers,  deeds  and  writings,  or  other  documents  in  his  custody  or  power, 
relating  to  any  of  the  matters  under  inquiry,  which  such  bankrupt,  wife  of  the 
bankrupt,  or  person  is  required  by  the  Court  to  produce  and  to  the  production  of 
which  he  shall  not  state  any  objection  allowed  by  the  Court  it  shall  be  lawful  for 
the  Court  by  warrant,  to  commit  such  bankrupt,  wife  of  such  bankrupt  or  other 
person  to  the  Queen's  Prison,  there  to  remain  without  bail  until  he  shall  submit 
himself  to  such  Court,  to  be  sworn,  and  full  answers  make  to  the  satisfaction  of 
such  Comi;  to  all  such  lawful  questions  as  shall  be  put  by  the  Court,  and  sign  and 
subsrcibe  such  examination,  and  produce  such  books,  papers,  deeds,  writings,  and 
other  documents  in  his  custody  or  power,  to  the  production  of  which  no  such  ob- 
jection as  aforesaid  has  been  allowed. 

Questions  to  be  particularly  specified  on  warrant.  198.  If  any  person  be  com- 
mitted by  the  Court  for  refusing  to  answer  or  for  not  fully  answering  any  questions 
put  to  him  by  the  Court,  such  Court  shall,  in  its  warrant  of  commitment,  specify 
every  such  question;  provided,  that  if  any  person  so  committed  shall  bring  any 
habeas  corpus  before  the  Supreme  Court  in  order  to  be  discharged  from  such  com- 
mitment, and  there  shall  appear  on  the  return  of  such  habeas  corpus  any  such 
insufficiency  in  the  form  of  the  warrant  whereby  such  person  was  committed,  by 
reason  thereof  he  might  be  discharged,  it  shall  be  lawful  for  the  Court  or  Judge 
before  whom  such  person  shall  be  brought  by  habeas  corpus,  and  such  Comi;  or 
Judge  is  hereby  required  to  commit  such  person  to  the  same  prison,  there  to  remain 
until  he  shall  conform,  unless  it  shall  be  shewn  to  such  Court  or  Judge  by  the  per- 
son committed,  that  he  has  fully  answered  all  lawful  questions  put  to  him  by  the 
Court ;  or  if  such  person  was  committed  for  refusing  to  be  sworn  or  for  not  signing 
his  examination,  unless  it  shall  appear  to  such  Court  or  Judge  that  he  had  a  sufficient 
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reason  for  the  sanie ;  provided,  also,  that  such  Court  or  Judge  shall,  if  required  thereto 
by  the  person  committed,  in  case  the  whole  of  the  examination  of  the  person  so 
committed,  shall  not  have  been  stated  in  the  warrant  of  commitment,  inspect  and 
consider  the  whole  of  the  examination  of  such  person  whereof  any  such  question 
was  a  part ;  and  if  it  shall  appear  from  the  whole  examination  that  the  answer  or 
answers  of  the  person  committed  is  or  are  satisfactory,  such  Court  or  Judge  shall  and 
may  order  the  person  so  committed  to  be  discharged. 

Official  assignee  not  filing  certificate  of  unclaimed  dividends  subject  to  penalty. 
199.  The  neglect  of  any  official  assignee  to  file  a  certificate  as  required  by  this 
Ordinance,  of  aU  unclaimed  dividends  and  undivided  surplus  belonging  to  any 
bankrupt's  estate  under  his  care  and  management,  shaU  be  subject  to  the  provi- 
sions hereinbefore  contained  with  respect  to  the  unclaimed  dividends  and  undivided 
surplus  therein  mentioned,  and  as  if  such  official  assignee  had  such  dividends  and 
undivided  surplus  in  his  own  hands. 

Unclaimed  dividends  to  be  paid  into  Treasury,  200.  Such  last  mentioned  un- 
claimed dividends  and  undivided  surplus,  and  any  penalty  payable  by  any  official 
assignee  in  respect  thereof,  shall  be  paid  into  the  Treasury  and  carried  to  the  credit 
of  the  Accountant  in  bankruptcy,  to  the  said  account  entitleds  "The  Unclaimed 
Dividend  Account." 

Assignee  retaining  money  in  his  own  hands  to  be  charged  20  per  cent.  201.  If 
any  assignee  shall  retain  in  his  hands,  or  employ  for  his  own  benefit,  or  knowingly 
permit  any  coassignee  so  to  retain  or  employ  any  sum  to  the  amount  of  more  than 
one  thousand  rupees,  part  of  the  estate  of  any  bankrupt,  every  such  assignee  shaU 
be  hable  to  be  charged  in  his  account  with  such  sum  as  shall  be  equal  to  interest 
at  the  rate  of  20  per  centum  per  annum,  on  all  such  money  for  the  time  diiring 
which  he  shaU  have  so  retained  or  employed  the  same,  or  permitted  the  same  to 
be  so  retained  or  employed,  and  the  Court  is  hereby  required  to  charge  every  such 
assignee  in  his  account  accordingly. 

Persons  disobeying  rules  or  orders  of  Court,  may  be  committed  to  prison  until 
they  conform.  202.  If  any  person  shall  disobey  any  rule  or  order  of  the  Court, 
duly  made  by  such  Court  for  enforcing  any  of  the  purposes  and  provisions  of  this 
Ordinance,  or  of  any  other  Ordinance  hereafter  to  be  in  force  relating  to  the  subject 
matters  of  this  Ordinance,  or  made  or  entered  into  by  consent  of  such  person  for 
carrying  into  effect  any  of  such  purposes  or  provisions,  the  Court  may,  by  warrant 
in  the  form  contained  in  the  Schedule  Z.  to  this  Ordinance  annexed,  commit  the 
person  so  offending  to  the  Queen's  Prison  there  to  remain  without  bail  or  main- 
prise until  such  Court  shall  make  order  to  the  contrary. 

When  bankruptcy  be  not  proved  or  fiat  or  petition  be  issued  fraudulently  or 
maliciously,  Court  may  order  satisfaction.  203,  If  the  debt  stated  by  the  peti- 
tioning creditor  in  his  affidavit  or  in  his  petition  for  adjudication,  and  verified  by 
affidavit,  to  be  due  to  him  from  any  trader,  shall  not  be  really  due,  or  if  after  a 
fiat  issued,  or  petition  for  adjudication  of  bankruptcy  filed,  it  shall  not  have  been 
proved  that  the  person  against  whom  such  fiat  has  been  issued  or  petition  filed  had 
committed  an  act  of  bankruptcy,  and  was  a  trader  at  the  time  of  the  issuing  of  the 
fiat  or  fihng  of  such  petition,  and  it  shall  also  appear  that  such  fiat  was  issued,  or 
that  such  petition  was  filed  fraudulently  or  maliciously,  the  Court  shall  and  may, 
upon  petition  of  the  person  against  whom  any  such  fiat  or  petition  was  so  issued 
or  filed,  examine  into  the  same  and  order  satisfaction  to  be  made  to  him  for  the 
damages  by  him  sustained. 

Petitioning  creditors  compounding  with  trader  after  bankruptcy.  204.  If  any 
petitioning  creditor  shaU,  after  the  bankruptcy,  receive  any  money,  satisfaction, 
or  security  for  his  debt  or  any  part  thereof,  whereby  such  petitioning  creditor  may 
receive  more  in  the  pound  in  respect  of  his  debts  than  the  other  creditors,  such 
petitioning  creditor  shall  forfeit  his  whole  debt,  and  shall  also  repay  or  deliver  up 
such  money,  satisfaction,  or  security,  or  the  full  value  thereof,  to  the  assignee  or 
assignees  of  such  bankrupt  for  the  benefit  of  the  creditors  of  such  bankrupt. 

Concealing  bankrupt's  effects.  205,  Any  person  who  shall  wilfully  conceal 
any  real  or  personal  estate  of  the  bankrupt,  and  who  shall  not,  withing  forty-two 
days  after  the  issuing  of  the  fiat  or  the  filing  of  the  petition  for  adjudication  of  bank- 
ruptcy, discover  such  estate  to  the  Court  or  to  the  assignees,  shall  forfeit  the  sum 
of  one  thousand  rupees  and  double  the  value  of  the  estate  so  concealed;  and  such 
person  who  shall,  after  any  time,  voluntarily  discover  to  the  Court  or  to  the  assignees 
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any  part  of  such  bankrupt's  estate  not  before  come  to  the  knowledge  of  the  assignees, 
shall  be  allowed  five  per  cent,  thereupon,  and  such  further  reward  as  the  assignees 
with  the  consent  of  the  Court,  shall  think  fit  to  be  paid  out  of  the  estate  recovered 
on  such  discovery. 

Obtaining  money,  goods,  etc.,  as  an  inducement  to  forbear  opposition.  206.  If 
any  creditor  of  a  banJirupt  shall  obtain  any  sum  of  money  or  any  goods,  chattels, 
or  security  for  money,  from  any  person,  as  an  inducement  for  forbearing  to  oppose, 
or  for  consenting  to  the  allowance  of  the  certificate  of  such  bankrupt,  or  to  forbear 
to  petition  for  the  recall  of  the  same,  every  such  creditor  so  offending  shall  forfeit 
and  lose  for  every  such  offence,  the  treble  value  or  amount  of  such  money,  goods, 
chattels,  or  security  so  obtained  (as  the  case  may  be). 

Officers,  etc.,  taking  fees  improperly.  207.  K  any  Commissioner,  Registrar, 
Accountant,  Master,  clerk,  messenger,  assignee,  or  any  other  officer  or  person  what- 
soever, shall,  for  anything  done  or  pretended  to  be  done  under  this  Ordinance,  or 
by  other  Ordinance  relating  to  banlmipts,  or  under  colour  of  doing  anything  imder 
this  Ordinance  or  any  such  other  Ordinance,  fraudulently  and  wilfully  demand 
or  take,  or  appoint  or  allow  any  person  whatsoever  to  take  for  him  or  on  his  account 
or  for  or  on  account  of  any  person  by  him  named,  or  in  trust  for  him  or  for  any 
other  person  by  him  named,  any  fee,  emolument,  gratuity,  sum  of  money,  or  any- 
thing of  value  whatsoever  other  than  is  allowed  by  this  Ordinance  or  any  such  other 
Ordinance  as  aforesaid,  such  person,  when  duly  convicted  thereof,  shall  forfeit  and 
pay  the  sum  of  five  thousand  rupees,  and  be  rendered  incapable  and  is  hereby 
rendered  incapable  of  holding  any  office  or  place  under  Her  Majesty. 

Inserting  advertisements  without  authority.  208.  Any  person  who  shall  insert 
or  cause  to  be  inserted  ia  the  Government  Gazette  or  any  newspaper,  any  advertise- 
ment under  this  Ordinance,  without  authority  or  knowing  the  same  to  be  false  in 
any  material  particular,  shall  be  guilty  of  a  misdemeanour. 

Forging  signature  of  Commissioner,  Registrar  etc.  209.  If  any  person  forge 
the  signature  of  any  Commissioner  or  Registrar,  or  of  the  Accountant,  Master  or 
other  officer  of  the  Court,  or  shall  forge  or  counterfeit  the  seal  of  the  Court,  or 
knowingly  concur  in  using  any  such  forged  or  counterfeit  signature  or  seal  for  the 
purpose  of  authenticating  any  such  proceeding  or  document,  or  shall  tender  in 
evidence  any  such  proceeding  or  document  with  a  false  or  counterfeit  signature 
of  any  such  Commissioner,  Registrar,  Accountant,  Master,  or  other  officer,  or  a 
false  or  counterfeit  seal  of  the  Covurt,  subscribed  or  attached  thereto,  knowing  the 
same  signature  or  seal  to  be  false  or  counterfeit,  every  such  person  shall  be  guilty 
of  felony. 

Gaoler  suffering  persons  committed  to  escape.  210.  If  any  keeper  of  any  prison, 
or  any  gaoler  to  whose  custody  any  bankrupt  or  other  person  shall  be  duly  commit- 
ted, shall  refuse  to  receive  any  bankrupt  or  other  person,  or  shall  suffer  him  to 
escape,  every  such  keeper  or  gaoler  shall  forfeit  a  sum  not  exceeding  one  thousand 
rupees. 

Application  of  forfeitures.  211.  All  sums  of  money  forfeited  imder  this  Ordi- 
nance or  by  virtue  of  any  conviction  of  false  testimony  committed  in  any  oath, 
affirmation  or  declaration  thereby  directed  or  authorized,  may  be  sued  for  by  the 
assignees  of  the  estate  and  effects  of  any  bankrupt,  connected  therewith  or  inter- 
ested therein  in  the  Supreme  Court,  and  the  money  so  recovered,  (the  charges  of 
suit  being  deducted),  shall  be  paid  over  to  the  Treasury  to  the  credit  of  the  Accoun- 
tant in  bankruptcy  to  the  accoimt  entitled  "Bankruptcy  Fund  Account." 

[212.    Obsolete.] 

Definition  of  terms.  213.  The  terms  and  words  hereinafter  enumerated  or  ex- 
plained wheresoever  occurring  in  this  Ordinance,  shall  be  understood  as  hereinafter 
defined  or  explained,  unless  it  be  otherwise  specially  provided  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  definition  or  explanation,  that 
is  to  say:  The  term  "the  Court"  and  term  "the  Court  of  bankruptcy"  shall  mean 
Her  Majesty's  Court  of  bankruptcy,  and  shall  mean  also  and  include  any  Commis- 
sioner or  Commissioners  of  Her  Majesty's  Court  of  bankruptcy  consisting  and 
acting  as  a  Court  under  this  Ordinance.  The  terms  "fiat"  and  "fiat  in  bankruptcy" 
shall  mean  also  and  include  any  commission  of  bankruptcy;  The  term  "annuUing" 
shall  mean  also  and  include  "superseding;"  The  term  "month"  shall  mean  a  calender 
month;  The  term  "assignees"  shall  mean  the  assignees  of  the  estate  and  effects  of 
the  bankrupt;  The  term  oath  shall  be  deemed  to  include  the  declaration  or  affir- 
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mation  of  any  person  authorised  by  law  to  declare  or  affirm.  And  in  all  cases  in  which 
any  particular  number  of  days  is  prescribed  by  this  Ordinance  or  shall  be  mentioned 
in  any  rule  or  order  of  Court  which  shall  at  any  time  be  made  under  this  Ordi- 
nance for  the  doing  of  any  act  or  for  any  other  purpose,  the  same  shall  be  reckoned 
in  the  absence  of  any  expression  to  the  contrary  exclusive  of  the  first  and  inclusive 
of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sunday,  Christmas 
day,  Good  Friday,  Monday  or  Tuesday  in  Easter  Week  or  a  day  appointed  for  a 
public  fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned  exclusive  of 
that  day  also. 

Aliens  and  denizens.  214,  This  Ordinance  shall  extend  to  aUens  and  denizens 
both  to  make  them  subject  thereto  and  to  entitle  them  to  all  the  benefits  given 
thereby. 

Ordinances  repealed.  215.  Ordinance  No.  10  of  1838  and  all  Ordinances  and 
laws  contrary  to  the  present  Ordinance,  are  herebv  repealed. 

Promulgation.  216.  The  present  Ordinance  shall  take  effect  on  and  from  the 
first  day  of  October  1853. 


Name 

of 
Bank- 
rupt. 

Gross  amount  of  debts  and  liabilities  stated  in  the  bankrupt's  balance     ^ 
sheet. 

Net  amount  of  debts  proved.                                                                        Jo 

Gross  amount  of  assets  in  balance  sheet.                                                   5^ 

Total  amount  of  assets  collected.                                                                 !i^ 

Total  amount  paid  in  dividends.                                                                  ?< 

Average  rate  per  cent  on  the  debts  proved.                                              ?» 

Total  amount  of  charges  (exclusive  of  the  allowance  to  the  official    ^^ 
assignee). 

Total  amount  of  aUowanee  to  the  official  assignee.                                 <» 

Total  amount  of  allowance  to  the  official  assignee  for  petty  expenses.     Jo 

Average  rate  per  cent  on  moneys  collected  by  official  assignee.           p 

Balance  in  Bank  of  England  to  the  credit  of  the  estate.                       p 

Balance  in  hands  of  the  official  assignee.                                                   ts 

Particulars  of  certificates  granted,  refused,  and  suspended  (disting-     ^ 
uishing  the  result  of  each  bankruptcy.)                                                 " 

Cause  of  failure  as  shewn  by  bankrupt's  books  and  accounts.               ^ 

Bankruptcies  to  which  final  dividends  have  been  declared  and  the    ^ 
estates  wound  up  between  1st  January  and  31st  December  inclusive.     ?" 

Certificates  allowed.                                                                                         5 

Class  of  certificates,  1,  2,  or  3.                                                                    ^ 

re    3 
s  . 

^: 

I: 


1^ 

Is  I 


H-  ° 


TO    «3 

(§  «s 

it 


S   5^ 
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Schedule  B. 
Declaration  of  insolvency  by  a  trader. 
I,  the  undersigned  E.  F.,  of  do  hereby  declare  that  I  am  unable  to  meet 

my  engagements  with  my  creditors. 

Dated  at  the  hour  of  o'clock  (in  the  forenoon,  or  at  noon,  or  in  the  after- 

noon, as  the  case  may  be)  this  day  of  in  the  year  of  Our  Lord 

Witness,  G.  H.  Attorney  of  the  Court.  {Signed)  E.  F. 


Schedule  C. 
Affidavit  for  summoning  a  trader  debtor. 
A.  B.  of  and  C.  D.  of  severally  make  oath  and  say,  and  first 

this  deponent  A.  B.  for  himself  saith:  That  E.  F.  is  justly  and  truly  indebted  to  this  deponent 
in  the  sum  of  for  {stating  the  nature  of  the  debt  with  certainty  and  precision);  and  this 

deponent  further  saith  that  the  saidE.  F.,  as  the  deponent  verily  believes,  is  a  trader  within  the 
meaning  of  the  Ordinance  No.  33  of  1853  and  resides  at  ;  and  that  an  account 

in  writing  of  the  particulars  of  the  demand  of  the  said  A.  B.  amounting  to  the  said  sum  of  (the 
amount  of  the  debt)  with  a  notice  thereunder  written  in  the  form  prescribed  by  Ordinance  No.  33 
of  1853  requiring  immediate  payment  of  the  said  debt  is  hereueto  annexed;  and  this  deponent 
C.  D.  for  himself  saith,  that  he  did  on  the  day  of  instant  {or  last) 

personally  {or  otherwise  according  to  the  fact)  serve  the  said  E.  F.  with  a  true  copy  of  the  said 
account  and  notice.  Sworn,  etc. 

Schedule  D. 

Particulars  of  demand,  and  notice  requiring  payment. 

To  E.  F.  of 

The  following  are  the  particulars  of  the  demand  of  the  undersigned  A.  B.  of  against 

you  the  said  E.  F.  amounting  to  the  sum  of  (the  amount  of  the  debt;  then  copy  the  account).    Take 

notice  that  I  the  said  A.  B.  hereby  require  immediate  payment  of  the  said  sum  of 

Dated  this  day  of  in  the  year  of  Our  Lord 

{Signed)  A.  B. 


Schedule  E. 
Summons  of  trader  debtor. 
These  are  to  will  and  require  you  to  whom  this  warrant  is  directed  personally  to  be  and 
appear  before  the  Court  of  Bankruptcy  in  this  Colony  on  the  day  of  at 

o'clock ;  and  you  are  hereby  informed  that  the  purpose  for  which  you  are  thus  summoned  to  appear 
before  the  said  Court  is  to  ascertain  in  manner  and  form  prescribed  by  Ordinance  No.  33  of 
1853  whether  or  not  you  adnait  the  demand  of  A.  B.  of  (who  claims  of  you  the 

sum  for  a  debt)  or  any  and  what  part  thereof,  or  whether  you  verily  believe  that 

you  have  a  good  defence  upon  the  merits  to  the  said  demand,  or  to  any  and  what  part  thereof; 
and  hereof  you  are  not  to  fail,  at  your  peril. 

Given  under  my  hand,  the  day  of  in  the  year  of 

Our  Lord 

{Signed)     C.  D.,  Commissioner. 


Schedule  F. 
Admission  of  debt  by  trader  debtor. 

Court  of  Bankruptcy,  Seychelles,  day  of  A.  D. 

Whereas,  I,  the  undersigned,  E.  F.,  of  ,  am  summoned  to  appear  before 

this  Hono;u?able  Court  for  the  purpose  of  stating  in  manner  prescribed  by  Ordinance  No.  33  of 
1853  whether  or  not  I  admit  the  demand  of  A.  B.  of  (who  claims  of  me  the  said 

E.  P.  the  sum  of  for  debt,  or  any  and  what  part  thereof;  or  whether 

I  verily  beUeve  that  I  have  a  good  defence  upon  the  merits  to  the  said  demand  or  to  any  and 
what  part  thereof),  be  it  know  that  I  the  said  E.  F.  hereby  confess  that  I  am  indebted  to  the  said 
A.  B.  ia  the  said  sum  of 

{or  in  part  of  the  said  sum  of 
that  is  to  say  in  the  sum  of 

(Signed)  E.  P. 


Schedule  O. 
Deposition  by  trader  debtor  that  he  has  good  answer  to  creditor's  demand,  or  some  part  thereof. 

Court  of  Bankruptcy,  Seychelles,  day  of  A.  D. 

E.  F.  being  sworn  on  the  day  and  year  and  at  the  place  aforesaid,  upon 

his  oath  saith,   that  he  verily  believes  he  has  good  defence  upon  the  merits  to  the  demand 
{or  to  part  of  the  demand)  hereinafter  mentioned  of  A.  B.,  of 
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who  claims  of  the  said  E.  F.  the  sum  of  for  a  debt  alleged  to  be  due  and  owing 

from  the  said  E.  F.  to  the  said  A.  B.  as  stated  in  the  affidavit  of  the  said  A.  B.  filed  in  this  Ho- 
nourable Court,  and  bearing  date  the  day  of 

Sworn  before  me,  j.  K.,  Commissioner. 

{Signed)  E.  F. 


Schedule  H. 
Form  of  bond  to  pay  admitted  demand. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D.,  and  E.  F.,  are  jointly  and  severally 
held  and  firmly  bound  to  E.  F.,  in  the  sum  of  of  lawful  money  of  Great  Britain, 

to  be  paid  to  him,  his  executors,  administrators,  or  assigns,  for  which  payment  well  and  truly 
to  be  made  we  jointly  and  severally  bind  ourselves,  our  heirs,  executors,  and  administrators. 

Dated,  this  day  of  in  the  year 

(L.  S.) 
(L.  S.) 
(L.  8.) 

Whereas  the  said  A.  B.,  after  being  duly  summoned  to  appear  in  Her  Majesty's  Court  of 
Bankruptcy  in  this  Island  for  the  purpose  of  stating  whether  or  not  he  admits  a  certain  demand 
of  the  said  E.  F.,  amounting  to  the  sum  of  or  any  and  what  part  thereof,  or  whether 

he  verily  beheves  that  he  hath  a  good  defence  upon  the  merits  to  the  said  demand,  or  any  and 
what  part  thereof,  hath  deposed  upon  oath  (or  affirmation,  as  the  case  may  he),  that  he  verily 
beheves  that  the  said  A.  B.,  hath  a  good  defence  upon  the  merits  to  the  demand  (or  to 
part  of  the  said  demand).  And  whereas  an  action  of  debt  (or  as  the  case  may  be,)  wherein  the 
said  E.  F.  is  plaintiff  and  the  said  A.  B.,  is  defendant,  is  now  depending  in  the  Court  of  Bank- 
ruptcy in  the  Island,  for  the  said  demand,  (or  last  mentioned  sum,  as  the  case  may  be).  Now 
therefore,  the  condition  of  this  obhgation  is  such,  that  if  the  said  A.  B.  shall,  on  demand  well 
and  truly  pay  to  the  said  E.  F.,  or  his  attorney  or  agent,  such  sum  as  shall  be  recovered  by, 
together  with  costs,  as  shall  be  given  to  the  said  E.  P.,  in  such  action,  this  obligation  shall  be 
void  and  of  no  effect,  but  otherwise  shall  be  and  remain  in  full  force  and  virtue.  (Or  if  an  action 
has  not  been  already  brought,  insert  instead  of  the  paragraph  following  these  words:  now,  therefore 
the  condition  of  this  obhgation  is  such,  that  if  the  said  A.  B.  shah,  on  demand  well  and  duly 
pay  or  cause  to  be  paid  to  the  said  E.  F.,  his  attorney  or  agent,  such  sum  or  sums  as  shall  be 
recovered  by,  together  with  such  costs  as  shah  be  given  to  the  said  E.  F.,  in  any  action  which 
shall  hereafter  be  brought  for  the  recovery  of  the  said  demand  \ot  l?ist  mentioned  sum,  as  the 
case  may  requirel,  this  obhgation  shall  be  void  and  of  no  effect,  but  otherwise  shall  be  and  re- 
main of  fuU  force  and  virtue.) 


Schedule  I. 
Admission  of  debt  by  trader  debtor,  signed  out  of  Court. 
I,  the  undersigned,  E.  F.,  of  ,  do  hereby  confess  that  I  am  indebted  to  A.  B.  of 

in  the  sum  of 

(Signed)  E.  F. 

Dated  this  day  of  A.  D.  Witness: 

G.  H.,  attorney  for  the  said  E.  F.,  and  subscribing  witness  to  the  execution  thereof  as 
such  attorney. 

Schedule  J. 
Petition  by  a  trader  for  adjudication  of  bankruptcy  against  himself. 

To  the  Court  of  Bankruptcy  for  Seychelles. 

The  humble  petition  of 
Sheweth: 

That  your  petitioner,  being  a  trader  within  the  meaning  of  the  law  of  bankruptcy,  and  having 
resided  (or  carried  on  business,  as  the  case  may  be),  for  six  calendar  months  next  immediately 
preceding  the  date  of  his  petition,  within  the  jurisdiction  of  this  Honorouble  Court,  that  is  to 
say  (inseH  the  name  of  the  place)  and  being  unable  te  meet  his  engagements  with  his  creditors, 
has  filed  a  declaration  of  insolvency  in  manner  and  form  in  that  case  made  and  provided,  and 
that  your  petitioner  verily  beheves  that  he  can  make  it  appear  to  the  satisfaction  of  the  Court 
that  his  available  estate  is  sufficient  to  pay  his  creditors  at  least  five  shiUings  in  the  pound. 

Your  petitioner  therefore  humbly  prays,  that  on  proof  of  the  requisites  m  that  behalf, 
adjudication  of  bankruptcy  may  be  made  against  him. 

And  your  petitioner  shall  ever  pray,  etc. 

Signed  by  the  petitioner  on  day  of  ,  in  the  presence  of 

Attorney  in  the  matter  of  this  petition. 

(//  the  petition  be  by  partners,  alter  the  form  accordingly,  and  state  the  names  of  the  several 
petitioners  in  the  attestations  relating  thereto  respectively.) 
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day  of 


Schedule  K. 
Affidavit  of  truth  of  allegations  in  petition. 
A.  D.  of  in  the 

of  '  the  petitioner  named  in  the  petition  hereunto  annexed,  maketh  oath  and 

saith,  that  the  several  allegations  in  the  said  petition  are  true. 
Sworn  at  this  day  of 

before  me 

(//  the  petitioner  affirm,  alter  the  form  accordingly.) 


one  thousand 


Schedule  L. 


Petition  hy  a  trader  for  adjudication  of  bankruptcy  against  himself. 

To  the  Cburt  of  Bankruptcy  for  Seychelles. 

The  humble  petition  of 
Sheweth: 

That  your  petitioner  being  a  trader  within  the  meaning  of  Ordinance  No.  33  of  1853  and  having 
resided  (or  carried  on  business  as  the  case  may  be)  for  six  calendar  months  next  immediately 
preceding  the  date  of  this  petition  within  the  jurisdiction  of  this  Honourable  Court  that  is  to 
say  at  and  being  unable  to  meet  his  engagements  with  his  creditors,  has  filed 

a  declaration  of  insolvency  in  manner  and  form  in  that  case  made  and  provided,  and  that  your 
petitioner  verily  believes  that  he  can  make  it  appear  to  the  satisfaction  of  the  Court  that  his 
available  estate  is  sufficient  to  pay  his  creditors  at  least  five  shillings  in  the  pound. 

Your  petitioner  therefor  humbly  prays  that,  on  proof  of  the  requisites  in  that  behalf,  ad- 
judication of  bankruptcy  shall  be  made  against  him. 

And  your  petitioner  shall  ever  pray,  etc. 

Signed  by  the  petitioner  on  the  day  of  1...  in  the  presence 

of  * 

Attorney  in  the  matter  of  this  petition. 

(//  the  petition  be  by  partners,  alter  the  form  accordingly,  and  state  the  names  of  the  several 
petitioners  in  the  attestation  or  attestations  relating  thereto  respectively.) 


Name 

of 
Bank- 
rupt. 

Residence. 

Trade. 

Petitioning  creditor. 

Solicitor. 

Date  of  filing  petition. 

Commissioner  or  Court. 

Date  of  adjudication. 

When  advertised. 

When  annulled. 

Time  allowed  to  petitioning  creditor  for  proceeding  extended. 

Proceedings  consolidated,  impounded  or  transferred  (as  the  case  may  be). 

Date  of  certificate  of  conformity. 

Class  of  certificate  1,  2,  3. 

» 


^ 
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Schedule  N. 
Order  of  petition  for  adjudication  of  bankruptcy  of  the  debtor  proceeded  in  on  a  substituted  debt. 
Court  of  Bankruptcy,  Seychelles  day  of  A.  D.  1 

In  the  matter  of  ,  a  bankrupt, 

Upon  application  made  to  the  Court  this  day  by  (of  counsel  or  attorney)  for 

a  creditor  of  the  above  named  bankrupt,  and  who  has  proved  , 

a  debt  of  sufficient  amount  to  support  an  adjudication,  and  the  debt  of  the  petitioning  creditor 
having  been  foimd  by  the  Court  to  be  insufficient  to  support  the  adjudication  of  bankruptcy 
against  the  above  named  it  is  hereby  ordered,  that  the  petition  for  adjudication 

of  bankruptcy  filed  against  the  said  on  the  day  of  be  proceeded  in,  and 

that  the  costs  of,  etc.,  (stating  such  order  as  to  costs  of  any  of  the  parties  concerned  as  the  Court 
thinks  fit).  A.  B.,  Commissioner. 

Schedule  O. 
Order  annulling  adjudication. 

Court  of  Bankruptcy,  Seychelles  day  of  A.  D. 

In  the  matter  of 

Upon  reading  the  proceedings  in  the  above  matter  and  upon  hearing  {the  evidence  noio 
adduced,  [if  the  case  be  so]  and)  what  was  alleged  by  and  being  satisfied  that  the 

petitioning  creditor's  debt,  trading,  and  act  of  banlmiptcy  {or  specify  the  particular  matter  deemed 
insufficient,  as  the  case  may  require)  upon  which  the  adjudication  of  bankruptcy  made  against 
the  said  on  the  day  of  was  grounded,  were  and  are  insufficient  to  support 

such  adjudication,  and  no  other  debt,  trading,  or  act  of  bankruptcy  {or  specify  the  particular 
matter  requisite  in  lieu  of  that  deemed  insufficient,  as  the  case  may  require),  sufficient  to  support 
such  adjudication  being  proved,  I  do  order  that  the  adjudication  of  bankruptcy  made  against 
the  said  on  the  said  day  of  be  annulled  and  the 


same  is  hereby  annulled  accordingly. 


A.  B.,  Commissioner. 


Schedule  P. 
Search  warrant. 
day  of  A.  D. 

Whereas  by  evidence  duly  taken  upon  oath,  it  hath  been  made  to  appear  to  the  satis- 
faction of  me,  the  undersigned  Commissioner  of  the  Court  of  Bankruptcy,  acting  in  the  prose- 
cution of  a  petition  for  adjudication  of  bankruptcy  filed  and  now  in  prosecution  against  A.  B. 
of  in  the  District  of  bearing  date  the  day  of  ,  and 

under  which  the  said  A.  B.  had  been  adjudged  bankrupt,  that  there  is  reason  to  suspect  and 
believe  that  property  of  the  said  A.  B.  is  concealed  in  the  house  {or  other  place  describing  it, 
as  the  case  may  be)  of  one  C.  D.  of  in  the  District  of  , 

such  house  not  belonging  to  the  said  bankrupt.  These  are,  therefore,  by  virtue  of  Ordinance 
No.  33  of  1853,  to  authorize  and  require  you,  with  necessary  and  proper  assistants,  to  enter  in 
the  day  time  into  the  house  {or  other  place,  describing  it,  as  the  case  may  be),  of  the  said  C.  D. 
situate  at  aforesaid,  and  there  diligently  to  search  for  the  said  property,  and  if 

any  property  of  the  said  bankrupt  shall  be  there  found  by  you  on  such  search,  that  you 
seize  the  same  to  be  disposed  of  and  dealt  with  according  to  the  provisions  of  the  said 
Ordinance. 

Given  under  my  hand  and  the  seal  of  the  Court,  at  the  Court  of  Bankruptcy,  Seychelles, 
this  day  of  in  the  year  of  our  Lord  one 

To.  A.  B.,  Commissioner. 

(7/  there  be  reason  to  suspect  that  the  bankrupt  and  his  property  are  concealed  alter  the  warrant 
accordingly.) 

Schedule  Q. 
Form  of  declaration  to  be  made  by  the  bankrupt,  or  the  bankrupt's  wife. 
I,  A.  B.,  the  person  declared  a  bankrupt  under  a  fiat,  in  bankruptcy  dated  the 
day  of  {or  under  a  petition  for  adjudication  of  bankruptcy,  filed  on  the 

day  of  )  do  solemnly  promise  and  declare  that  I  will  make  true  answer  to  all 

such  questions  as  may  be  proposed  to  me  respecting  all  the  property  of  the  said  A.  B.,  and  all 
dealings  and  transactions  relating  thereto,  and  to  make  full  and  true  disclosure  of  all  that  has 
been  done  with  the  said  property  to  the  best  of  my  knowledge,  information,  and  belief. 

{Signed) 
A.  B.,  or  C.  D.,  the  wife  of  the  said  A.  B. 
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Schedule  R. 
Admission  of  debt  by  creditor  of  bankrupt. 
I,  the  undersigned,  K.  of  do  hereby  in  open  Court  confess  that  I  am  indebted 

to  E.  F.  of  a  bankrupt,  in  the  sum  of  upon  the  balance  of  accounts 

between  myself  and  the  said  E.  F. 

•^  {Signed)  I.  K. 

Witness  G.  H.  Attorney  and  named 
by  the  said  I.  K.  {or  named 
by  the  Court  here)  according 
to  Ordinance  No.  33  of  1853. 


Schedule  S. 
Order  for  payment  of  debt  admitted  in  Court  to  be  due  to  the  estate  of  bankrupt. 

Court  of  Bankruptcy,  Seychelles,  day  of  A.  D. 

In  the  matter  of  ,  a  bankrupt. 

Whereas  of  in  his  examiuation  taken  day  of 

and  signed  and  subscribed  by  the  said  has  admitted  that  he  is  indebted  to  the  above 

named  bankrupt  in  the  sum  of  upon  the  balance  of  accounts  between  the  said 

and  the  said  bankrupt;  It  is  hereby  ordered  that  the  said  do  pay  to 

the  official  assignee  of  the  estate  and  effects  of  the  said  bankrupt,  in  full  discharge  of  the  sum 
so  admitted,  the  sum  of  forthwith  {or  if  otherwise,  state  the  time  and  manner  of  payment) 

and  that  the  said  do  also  pay  to  the  said  official  assignee  the  sum  of  for  the 

costs  of  and  incident  to  the  summons  of  the  in  his  behalf. 

A.  B.,  Commissioner. 
C.  D.,  Registrar. 
(//  the  Court  shall  not  adjudge  the^sts  of  and  incident  to  the  summons  to  be  paid  by  the  person 
summoned,  or  if  the  Court  shall  adjudge  the  official  assignee  to  pay  to  the  person  summoned  his  costs, 
out  of  the  estate  and  effects  by  the  bankrupt,  alter  the  form  accordingly.) 


Schedule  T. 
Certificate  of  conformity. 


Schedule  U. 

Petition  for  arrangement. 

To  the  Court  of  Bankruptcy, 

The  humble  petition  of 
Sheweth: 

That  your  petitioner,  being  a  trader,  unable  to  meet  his  engagements  with  his 
creditors,  and  desirous  of  laying  the  state  of  his  affairs  before  them,  under  the  superintendence 
and  control  of  this  Honourable  Court,  and  of  submitting  himself  to  the  jurisdiction  thereof, 
petitions  the  Court  under  the  provisions  of  Ordinance  No.  33  of  1853. 

That  the  inability  of  your  petitioner  to  meet  his  engagements  with  his  creditors  arises 
from 

Your  petitioner  therefore  prays  that  his  person  and  property  may  be  protected  from  all 
process,  and  that  such  proposal  as  he  may  be  able  to  make  or  such  modification  thereof  as  by 
three-fifths  in  number  and  value  of  his  creditors  may  be  determined,  may  be  carried  into  effect 
under  the  superintendence  and  control  of  this  Honourable  Court.  And  your  petitioner  shall 
ever  pray,  etc. 

Signed  by  the  petitioner  in  the  presence  of 

Attorney  in  the  matter  of  this  petition. 


Schedule  V. 
Affidavit  in  support  of  petition  for  arrangement. 

A.  B.  of  ,  in  ,  of 

the  petitioner  named  in  the  petition  hereunder  aimexed,  maketh  oath  and  saith:  That  the  several 
allegations  in  the  said  petition  are  true  and  that  he,  this  deponent,  hath  assets  ready  to  be  produced 
to  this  Honourable  Court  to  the  value  of  rs.  2,000,  and  upwards. 

Sworn  at  this  day  of 

before  me. 
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Schedule  W. 
Certificate  to  petitioning  trader. 
Court  of  Bankruptcy,  Seychelles,  day  of  A.  D.  1 

Whereas  ,  of 

a  trader  unable  to  meet  his  engagements  with  his  creditors,  did  on  the  day  of 

present  his  petition  to  this  Honourable  Court  under  the  provisions 
of  Ordinance  No.  33  of  1853,  prajring  that  a  certain  proposal  or  such  modification  thereof  as  by 
three-fifths  in  number  and  value  of  his  creditors  might  be  determined,  should  be  carried  into 
effect  under  the  superintendence  and  control  of  the  said  Court: 

And  whereas  one  of  the  commissioners  of  the  said  Court,  acting  in  the  matter 

of  the  said  petition,  caused  such  sittings  of  the  Court  to  be  held  as  are  directed  by  the  said  Ordi- 
nance; and  whereas  a  certain  resolution  or  agreement  was  duly  assented  to  at  such  sittings, 
which  the  said  commissioner  thinking  to  be  reasonable  and  proper  to  be  executed  under  the 
direction  of  the  said  Court,  caused  to  be  fUed  and  entered  of  record  therein;  and  whereas  the 
said  resolution  or  agreement  has  been  fuUy  carried  into  effect,  I  hereby  certify  the  several  matters 
aforesaid  under  my  hand  and  the  seal  of  Court  this  day  of  1 

{L.  8.)  A.  B.,  Commissioner. 

Schedule  X. 
Certificate  to  official  assignee. 
Court  of  Bankruptcy,  Seychelles,  day  of  A.  D. 

Whereas  ,  of  ,  a  trader  unable  to  meet  his  engagements 

with  his  creditors  did,  on  the  day  of  ,  present  his  petition  to  this 

Honourable  Court,  under  the  provisions  of  Ordinance  No.  33  of  1853,  praying  that  a  certain 
proposal  shall  be  carried  into  effect  under  the  superintendence  and  control  of  the  said  Court, 
and  whereas  ,  one  of  the  commissioners  of  the  said  Court,  acting  in  the  matter 

of  the  said  petition,  caused  certain  sittings  of  the  Court  to  be  held  pursuant  to  the  said  Ordinance, 
and  whereas  a  certain  resolution  or  agreement  was  duly  assented  to  at  such  sittings,  which,  the 
said  commissioner  thinking  the  same  to  be  reasonable  and  proper  to  be  executed,  under  the 
direction  of  the  said  Court,  caused  to  be  filed  and  entered  of  record  therein;  and  whereas  the 
said  resolution  or  agreement  had  been  fully  carried  into  effect,  and  I  am  satisfied  that 
the  official  assignee  appointed  to  carry  the  said  resolution  or  agreement  into  effect  has  fully 
performed  his  trust,  I  hereby  certify  the  same  under  my  hand  and  the  seal  of  the  Covirt,  this 
day  of  1 

{L.  S.)  A.  B.,  Commissioner. 

Schedule  Y. 
Certificate  to  assignees  or  to  a  creditor  to  entitle  them  to  issue  writ  of  execution. 
Court  of  Bankruptcy,  Seychelles,  day  of  A.  D.  1 

In  the  matter  of  ,  a  bankrupt. 

I  hereby  certify  that  A.  B.  of  ,  and  C.  D.,  of  ,  assignees  of  the 

estate  and  effects  of  the  above  named  bankrupt,  are  creditors  of  the  said  bankrupt,  as  such 
assignees,  for  the  sum  of  in  trust  for  the  creditors  of  the  said  bankrupt  {or  that  E.  F. 

of  is  a  creditor  of  the  said  bankrupt  for  the  sum  of  )  and  that  the  said 

bankrupt  is  not  protected  by  this  Court  from  process  against  his  person. 

G.  H.,  Commissioner. 
J.  J.,  Registrar.       (Seal  of  the  Court.) 


Schedule  Z. 
Warrant  against  person  disobeying  any  Rule  or  Order  of  Court. 

Whereas  by  a  Rule  (or  Order  of  this  Court)  bearing  date  the  day  of 

made  for  enforcing  the  purposes  and  provisions  of  Ordinance  No.  33  of  1853  it  was  ordered  that 
(etc.,  etc.,  as  in  Rule  or  Order,) 

and  whereas  it  is  now  proved  that  after  the  making  of  the  said  Rule  (or  Order)  that  is  to  say  on 
this  day  of  a  copy  of  the  said  Rule  (or  Order)  was  duly  served  on  the  said 

personally  and  the  original  Rule  (or  Order)  at  the  same  time  shown  to  him,  but  the  said 
then  refused  (or  neglected  to  obey  the  same),  and  hath  not  as  yet  obeyed  the  said  Rule  (or  Order). 
These  are,  therefore,  to  will,  require,  and  authorize  you  immediately  upon  receipt  hereof,  to 
take  into  your  custody  the  body  of  the  said  A.  B.,  and  him  safely  to  convey  to  Her  Majesty's 
gaol  in  and  him  there  to  deUver  to  the  keeper  of  the  said  prison,  together  with  this 

precept,  and  the  keeper  of  the  prison  is  hereby  required  and  authorized  to  receive  the  said  A.  B. 
into  his  custody,  and  him  safely  to  keep  and  detain,  without  bail  or  mainprise,  until  this  Court 
shall  make  order  to  the  contrary,  and  for  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  the  seal  of  the  Court,  at  the  Court  of  Bankruptcy,  Seychelles, 
this  day  of  in  the  year  of  Our  Lord 

(L.  S.)  A.  B.,  Commissioner. 

To  and  to  the  keeper  of  Her  Majesty's  Gaol  at 
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b)  No.  12  of  1892.  To  amend  the  Law  of  Bankruptcy  (14th  March,  1893). 


Acts  of  bankruptcy. 
What  constitutes  an  act  of  bankruptcy.  1.  A  debtor  commits  an  act  of  bank- 
ruptcy in  each  nf  the  following  cases :  a)  If  in  the  Seychelles  Islands  or  elsewhere, 
he  makes  a  conveyance  or  assignment  of  his  property  to  any  person  for  the  benefit 
of  his  creditors  generally;  b)  If  in  the  Seychelles  Islands  or  elsewhere,  he  makes 
a  fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his  propertj'  or  of  any  part 
thereof;  c)  If  in  the  Seychelles  Islands  or  elsewhere,  he  conceals  or  removes  any 
part  of  his  property  or  creates  any  charge  thereon,  which  if  he  were  made  bank- 
rupt, would  amount  to  an  offence  punishable  under  this  Ordinance;  d)  If  in  the 
Seychelles  Islands  or  elsewhere,  he  makes  a  conveyance  or  transfer  of  his  property 
or  of  any  part  thereof,  or  creates  any  charge  thereon,  which,  if  he  were  adjudged 
bankrupt,  would  constitute  a  fraudulent  preference  under  this  Ordinance;  e)  If, 
with  intent  to  defeat  or  delay  his  creditors,  he  does  any  of  the  following  things, 
namely:  1.  departs,  or  makes  preparation  for  departing,  out  of  the  Seychelles  Is- 
lands, or  being  out  of  the  Seychelles  Islands,  remains  out  of  the  Seychelles  Islands, 
or  2.  departs  from  his  dwelling  house  or  otherwise  absent  himself,  or  3.  begins  to 
keep  house,  or  4.  suffers  himself  to  be  outlawed  or  a  sequestration  to  be  issued 
against  his  property  under  Ordinance  No.  29  of  1853;  f)  If  he  files  in  the  Court  a 
declaration  admitting  his  inabihty  to  pay  his  debts,  or  presents  a  bankruptcy  pe- 
tition against  himself;  g)  If  he  suffers  any  seizure  of  his  moveable  or  immoveable 
property  to  be  made,  or  if  he  suffers  a  provisional  seizure  or  attachment  of  his 
moveable  property  to  be  made,  and  fails  within  8  days  from  such  seizure  or  attach- 
ment either  to  obtain  the  removal  thereof  or  to  give  security  for  payment  of  the 
claim  of  the  seizing  or  attaching  creditor;  h)  If  imprisonment  had  been  decreed 
against  him  for  the  recovery  of  any  final  judgment  debt;  i)  If  a  creditor  has  ob- 
tained a  final  judgment  against  him  for  any  amount,  and  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  the  Seychelles  Islands,  or,  by  leave  of 
Court,  elsewhere,  a  notice,  herein  called  "bankruptcy  notice,"  requiring  payment 
of  such  judgment  debt,  and  such  debt  remains  due  and  payable  after  the  expira- 
tion of  seven  daj's  after  service  of  the  said  notice  in  case  the  service  has  been  effected 
in  the  Seychelles  Islands,  or,  if  service  has  been  effected  elsewhere,  then  after  the 
expiration  of  such  time  as  shall  have  been  fixed  by  the  Court ;  provided  that,  under 
special  circumstances,  the  Court  shall  have  power  to  shorten  the  said  delay  of  seven 
days;  j)  If  being  indebted  to  a  creditor  in  vitue  of  a  debt  provable  in  bankruptcy, 
he  fails  to  pay,  or  secure,  or  compound  for,  such  debt,  within  such  time  as  shall 
be  allowed  by  an  order  made  by  the  Court  upon  application  of  the  creditor.  Pro- 
vided no  such  application  shall  be  entertained  by  the  Court,  unless  a  notice,  herein 
called  "bankruptcy  notice."  requiring  payment  of  such  debt,  has  first  been  served 
upon  such  trader;  and  such  trader  has  had  notice  of  such  application  and  has  been 
called  upon  to  show  cause  against  the  same;  k)  If  he  has  admitted  to  any  of  his 
creditors  that  he  is  imable  to  meet  engagements  or  that  he  has  suspended  or  is 
about  to  suspend  the  payment  of  his  debts. 

Control  over  person  and  property  of  debtor. 
Arrest  of  debtor  under  certain  circumstances.  2.  1 .  The  Court  may,  by  warrant 
addressed  to  any  constable  or  prescribed  officer  of  the  Court,  cause  a  debtor  to  be 
arrested,  and  any  books,  papers,  money,  and  goods  in  his  possession  to  be  seized, 
and  him  and  them  to  be  safely  kept  in  such  places  and  until  such  time  as  the  Court 
may  order  under  the  following  circumstances:  a)  If,  after  a  "bankruptcy  notice" 
has  been  issued  under  this  Ordinance,  or  after  presentation  of  a  bankruptcy  petition 
by  or  against  him,  it  appears  to  the  Court  that  there  is  probable  reason  for  believ- 
ing that  he  has  been  guilty  of  any  offence  punishable  under  this  Ordinance,  or 
that  he  is  about  to  abscond  with  a  view  of  avoiding  payment  of  the  debt  in  respect 
of  which  the  bankruptcy  notice  was  issued,  or  of  avoiding  service  of  a  bankruptcy 
petition,  or  of  avoiding  appearance  to  any  such  petition,  or  of  avoiding  examination 
in  respect  of  his  affairs,  or  of  otherwise  avoiding,  delaying,  or  embarrassing  proceed- 
ings in  bankruptcy  against  him ;  b)  If,  after  presentation  of  a  bankruptcy  petition 
by  or  against  him,  it  appears  to  the  Court  that  there  is  probable  cause  for  believing 
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that  he  is  about  to  remove  his  goods  with  a  view  of  preventing  or  delaying  possession 
being  taken  of  them  by  the  official  assignee,  or  that  there  is  probable  ground  for 
believing  that  he  has  concealed  or  is  about  to  conceal  or  destroy  any  of  his  goods, 
or  any  books,  documents,  or  writings  which  might  be  of  use  to  his  creditors  in  the 
course  of  his  bankruptcy ;  c)  If,  after  service  of  a  bankruptcy  petition  on  him,  or 
after  a  receiving  or  vesting  order  is  made  against  him,  he  removes  any  goods  in  his 
possession  above  the  value  of  fifty  rupees,  without  the  leave  of  the  official  assignee; 
d)  If,  without  good  cause  shown,  he  fails  to  attend  any  examination  ordered  by  the 
Court.  Provided  that  no  arrest  upon  a  bankruptcy  notice  shall  be  vahd  and  pro- 
tected unless  the  debtor  before  or  at  the  time  of  his  arrest  shall  be  served  with  such 
bankruptcy  notice.  2.  The  Court  may,  at  any  time  after  the  arrest  of  the  debtor, 
order  his  release  on  his  furnishing  security  to  the  satisfaction  of  the  Court  not  to 
quit  the  Colony  without  the  leave  of  the  Court.  3.  No  payment  or  composition 
made  or  security  given  after  arrest  made  under  this  section  shall  be  exempt  from 
the  provisions  of  the  bankruptcy  law  relating  to  fraudulent  preferences. 

Punishment  of  fraudulent  debtors. 
Punishment  of  fraudulent  debtors.  3.  Any  debtor  by  or  against  whom  a  bank- 
ruptcy petition  has  been  presented  shall,  in  each  of  the  cases  following,  be  deemed 
guilty  of  a  crime,  and  on  conviction  thereof  shall  be  liable  to  be  imprisoned  for  any 
time  not  exceeding  three  years,  with  or  without  hard  labour,  that  is  to  say:  1.  If 
he  does  not,  to  the  best  of  his  knowledge  and  behef,  fuUy  and  truly  discover  to  the 
official  assignee  or  Accountant  all  his  property  real  and  personal,  and  how,  and 
to  whom,  and  for  what  consideration,  and  when  he  disposed  of  any  part  thereof 
except  such  part  as  has  been  disposed  of  in  the  ordinary  way  of  his  trade,  or  laid 
out  in  the  ordinary  expenses  of  his  family,  unless  he  proves  that  he  had  no  intent 
to  defraud.  2.  If  he  does  not  deliver  up  to  such  official  assignee  or  Accountant,  or 
as  he  directs,  all  such  part  of  his  moveable  property  as  is  in  his  custody  or  under 
his  control,  and  which  he  is  required  by  law  to  deliver  up,  unless  he  proves  that  he 
had  no  intent  to  defraud.  3.  If  he  does  not  deUver  up  to  such  official  assignee  or 
Accountant,  or  as  he  directs,  aU  books,  documents,  papers,  and  writings  in  his  custody 
or  under  his  control  relating  to  his  property  or  affairs,  unless  he  proves  that  he  had 
no  intent  to  defraud.  4.  If  after  the  presentation  of  a  bankruptcy  petition  against 
him  or  by  himself  or  within  four  months  next  before  such  presentation,  he  conceals 
any  part  of  his  property  to  the  value  of  fifty  rupees  or  upwards,  or  conceals  any 
debt,  due  to  or  from  him,  unless  he  proves  that  he  had  no  intent  to  defraud.  5.  If 
after  the  presentation  of  a  bankruptcy  petition  against  him  or  by  himself  or  within 
four  months  next  before  such  presentation  he  fraudulently  removes  any  part  of  his 
property  of  the  value  of  fifty  rupees  and  upwards.  6.  If  he  makes  any  material 
omission  in  any  statement  relating  to  his  affairs,  unless  he  proves  that  he  had  no 
intent  to  defraud.  7.  If  knowing  or  believing  that  a  false  debt  had  been  proved  by 
any  person  under  the  bankruptcy,  he  fails  for  the  period  of  a  month  to  in- 
form the  official  assignee  or  Accountant.  8.  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  or  by  himself,  he  prevents  the  production  of  any  book, 
document,  paper,  or  writing  affecting  or  relating  to  his  property  or  affairs,  unless 
he  proves  that  he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the 
law.  9.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or  by  him- 
self or  within  four  months  next  before  such  presentation,  he  conceals,  destroys, 
mutilates,  or  falsifies,  or  is  privy  to  the  concealment,  destruction,  mutilation,  or 
falsification  of  any  book  or  document  affecting  or  relating  to  his  property  or  affairs, 
unless  he  proves  that  he  had  no  intent  to  conceal  the  state  of  his  affairs  or  defeat 
the  law.  10.  If,  after  the  presentation  of  a  bankruptcy  petition  against  him  or  by 
himself  or  within  four  months  next  before  such  presentation,  he  makes  or  is  privy 
to  the  making  of  any  false  entry  in  any  book  or  document  affecting  or  relating  to 
his  property  or  affairs,  unless  he  proves  that  he  had  no  intent  to  conceal  the  state 
of  his  affairs  or  to  defeat  the  law.  11.  If  after  the  presentation  of  a  bankruptcy 
petition  against  him  or  by  himself  or  within  four  months  next  before  such  presen- 
tation, he  fraudulently  parts  with,  alters,  or  makes  any  omission,  or  is  privy  to  the 
fraudulently  parting  with,  altering  or  making  any  omission  in  any  book  or  docu- 
ment affecting  or  relating  to  his  property  or  affairs.  12.  If  after  the  presentation 
of  a  bankruptcy  petition  against  him  or  by  himself,  or  at  any  meeting  of  his 
creditors  within  four  months  next  before  such  presentation,  he  attempts  to  ac- 
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count  for  any  part  of  his  property  by  fictitious  losses  or  by  fictitious  payments  or 
expenses.  13.  If,  within  four  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him  or  by  himself,  he,  by  any  false  representation  or  other  fraud, 
has  obtaiaed  any  property  on  credit  and  has  not  paid  for  the  same.  14.  If  within 
four  months  next  before  the  presentation  of  a  bankruptcy  petition  against  him  or 
by  himself,  he  obtains  under  the  false  pretence  of  carrying  on  business  and  dealing 
in  the  ordinary  way  of  his  trade,  any  property  on  credit  and  has  not  paid  for  the 
same,  unless  he  proves  that  he  had  no  intent  to  defraud.  15.  If,  within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  against  him  or  by  himself, 
he  pawns,  pledges,  or  disposes  of,  otherwise  than  in  ordinary  way  of  his  trade,  any 
property  which  he  has  obtained  on  credit  and  has  not  paid  for,  unless  he  proves 
that  he  had  no  intent  to  defraud.  16.  If  he  is  guilty  of  any  false  representation 
or  other  fraud  for  the  purpose  of  obtaining  the  consent  of  lus  creditors  or  any  of 
them  to  any  agreement  with  reference  to  his  affairs  or  his  bankruptcy.  17.  If,  after 
the  presentation  of  a  bankruptcy  petition  against  him  or  by  himself  or  within  four 
months  before  such  presentation,  he  quits  the  Colony  and  takes  with  him,  or  attempts 
or  makes  preparation  for  quitting  the  Colony  and  for  taking  with  him,  any  part 
of  his  property  to  the  amount  of  two  hundred  rupees  or  upwards,  which  ought  by 
law  to  be  divided  amongst  his  creditors,  unless  he  proves  that  he  had  no  intent  to 
defraud. 

Penalty  for  fraudulently  obtaining  credit  and  quitting  the  Dependency  and  tor 
not  keeping  proper  books.  4.  Any  debtor  by  or  against  whom  a  bankruptcy  petition 
has  been  presented  shall,  in  each  of  the  cases  following,  be  deemed  guilty  of  a  mis- 
demeanour, and  on  conviction  thereof  shall  be  liable  to  be  imprisoned  for  any  time 
not  exceeding  one  year,  with  or  without  hard  labour,  that  is  to  say:  1.  If,  in  in- 
curring any  debt  or  UabiUty,  he  has  obtained  credit  under  false  pretences,  or  by 
means  of  any  other  fraud.  2.  If,  after  the  presentation  of  a  bankruptcy  petition 
or  within  four  months  next  before  such  presentation,  he  has  with  intent  to  defraud 
his  creditors,  or  any  of  them,  made  or  caused  to  be  made  any  gift,  delivery,  or  transfer 
of  or  any  charge  on  his  property.  3.  If  he  has,  with  intent  to  defraud  his  creditors, 
concealed  or  removed  any  part  of  his  property  since  or  within  two  months  before 
the  date  of  any  unsatisfied  judgment  or  order  for  payment  of  money  obtained 
against  him.  4.  If,  after  the  presentation  of  a  bankruptcy  petition  against  him  or 
by  himself,  he  quits  the  Colony  or  attempts  or  makes  jweparation  for  quitting  the 
Colony;  provided  it  is  proved  that  he  had  intention  to  defraud  his  creditors  and 
evade  the  bankruptcy  law.  5.  If,  within  the  three  years  next  preceding  his  bank- 
ruptcy, he  shall  have  failed  to  keep  in  an  inteUigible  manner  the  books  mentioned 
in  article  8  of  the  Code  of  Commerce  or  shall  have  failed  to  make  once  in  every 
year  an  inventory  of  his  property;  unless  he  proves  that  he  had  no  intent  to  defraud. 

Prosecution  of  offences. 

Prosecution.  5.  Where  the  official  assignee  or  any  creditor's  assignee  or  any 
creditor  reports  to  the  Court  that  in  his  opinion  a  debtor  or  other  person  has  been 
guilty  of  any  offence  luider  this  Ordinance,  or  where  the  Court  is  satisfied  upon  the 
representation  of  any  creditor  or  upon  lawful  evidence  that  there  is  ground  to  be- 
lieve that  such  debtor  or  person  is  guilty  of  any  offence  imder  this  Ordinance,  the 
Court,  if  satisfied  that  there  is  reasonable  probability  that  such  debtor  or  person 
may  be  convicted,  may  refer  the  matter  to  the  Chief  Officer  of  Police  who  may 
file  an  information  before  the  Court  of  Seychelles,  charging  such  debtor  or  person 
with  such  offence. 

Form  of  information,  sentences.  6.  1.  In  an  information  for  an  offence  under 
this  Ordinance,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
in  the  words  of  the  Ordinance  specifying  the  offence  or  as  near  thereto  as  circum- 
stances admit,  without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  trading, 
adjudication,  or  any  proceedings  in,  or  order,  warrant,  or  document  of  the  Court 
acting  under  this  Ordinance.  2.  Any  number  of  offences  imder  this  Ordinance  may 
be  charged  in  the  same  information;  and  separate,  cumulative,  or  successive  sen- 
tences may  be  passed  by  the  Court  of  Seychefles  in  respect  of  all  offences  so  charged 
and  may  by  the  said  Court  be  ordered  to  take  effect  subsequently  to  any  previous 
sentence  or  sentences. 

Saving  of  liability  to  prosecution  under  other  Ordinances.  7.  Where  any  bank- 
rupt is  liable  under  any  other  Ordinance  in  force  in  this  Colony  to  any  punishment 
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or  penalty  for  any  offence  made  punishable  by  this  Ordinance,  such  bankrupt  may 
be  proceeded  against  under  such  other  Ordinance,  or  under  this  Ordinance,  but 
he  may  not  be  punished  twice  for  the  same  offence. 

[8 — 9.    Are  repealed.] 

Security  of  assignee.  10.  The  official  assignee  of  the  Bankruptcy  Court  of  Sey- 
chelles shall  furnish  a  security  of  rs.  2000  and  his  duties  shall  be  those  prescribed 
by  Ordinances  33  of  1853,  23  of  1856,  and  14  of  1864,  or  which  may  be  prescribed 
by  any  future  legislation  or  by  any  rules  or  regulations  framed  under  any  law  in  force. 

[11 — 12.    Are  repealed.] 

Examination  of  bankrupt  to  be  on  oath.  13.  All  examination  of  the  debtor 
in  Court  shall  be  upon  oath,  his  answers  shall  be  taken  down  in  writing  and  such 
answers  may  thereafter  be  used  against  him.  He  shall  be  bound  to  answer  all  such 
questions  as  the  Court  may  put  or  allow  to  be  put  to  him. 

False  evidence  by  debtor  or  other  person.  14.  If  the  debtor  or  other  person  shall, 
when  examined  on  oath  before  the  Court,  or  in  any  affida\'it,  wilfully  make  any 
false  statement,  such  debtor  or  other  person  shall  be  guilty  of  an  offence  and  on 
conviction  Hable  to  imprisonment  with  or  without  hard  labour  for  a  term  not  exceed- 
ing two  years. 

Definition  of  terms.  15.  In  this  Ordinance  and  the  Schedule  thereof,  and  in 
Ordinances  33  of  1853,  23  of  1856,  and  14  of  1864,  and  the  Schedules  thereof,  unless 
the  context  otherwise  requires:  "Affidavit"  includes  statutory  declarations  and  so- 
lemn affirmations.  "Available  act  of  bankruptcy"  means  any  act  of  bankruptcy 
available  for  a  bankruptcy  petition  at  the  date  of  the  petition  on  which  the  vesting 
order  is  made.  "Debt  provable  in  bankruptcy"  or  "provable  debt"  includes  any 
debt  or  hability  by  this  Ordinance  or  any  of  the  Ordinances  aboves  cited  made 
provable  in  bankruptcy.  "Debtor"  means  a  debtor  who  is  a  trader  as  hereafter 
defined.  "Gazette"  means  the  Seychelles  Government  Gazette.  "Gazetted"  means 
pubhshed  in  the  Seychelles  Government  Gazette.  "Oath"  includes  solemn  affirmation 
and  statutory  declaration.  "Person"  includes  a  body  corporate  or  any  association 
or  company  capable  of  being  sued  as  such.  "Property"  includes  money,  goods, 
things  in  action,  land,  and  every  description  of  property,  whether  moveable  or  immo- 
veable, corporeal  or  incorporeal,  also  obUgations,  servitudes,  and  every  description 
of  estate,  interest,  and  profit,  present  or  futiure,  vested  or  contingent,  arising  out  of 
or  incidental  to  property  as  above  defined.  "The  Court"  means  the  Court  of  Sey- 
chelles. "Bankruptcy  Court"  means  the  Court  of  Seychelles.  "The  Judge"  means 
the  Judge  of  vSeychelles.  "Commissioner  of  Bankruptcy"  means  the  Judge  of  Sey- 
chelles. "Master"  and  "Master  of  the  Supreme  Court"  mean  Registrar  of  the  Court 
of  Seychelles.  "Registrar  and  Registrar  of  the  Supreme  Court"  mean  Registrar  of 
the  Court  of  Seychelles,  the  Assistant  Registrar,  and  any  officer  empowered  for 
the  time  being,  to  perform  the  duties  of  Registrar.  "Accountant"  means  Official 
Assignee  and  vice  versa.  "Trader"  means  one  of  the  several  persons  mentioned  in 
the  Schedule  to  this  Ordinance.    "Usher"  means  an  usher  of  the  Court  of  Seychelles. 

Repeal  of  Laws.  16.  The  following  laws  are  hereby  repealed:  Clauses  20,  21, 
22,  23,  24,  25,  26,  27,  28,  48,  188,  189,  190,  191,  192,  193,  of  Ord.  33  of  1853.  Regu- 
lation of  Board  of  Civil  Commissioners  No.  6  of  1883. 

Ordinance  to  be  read  with  other  Bankruptcy  Ordinances  now  in  force.  17.  This 
Ordinance  shall  be  read  with  Ordinance  33  of  1853,  23  of  1856,  and  14  of  1864. 

Short  title.  18.  This  Ordinance  may  be  cited  as  the  Bankruptcy  Amendment 
Ordinance  of  1892. 

Coming  into  force.  19.  This  Ordinance  shall  come  into  force  on  a  date  to  be 
fixed  by  Proclamation. 

The  Ordinance  was  proclaimed  14th  March,  1893  (Proc.  No.  1  of  1893). 


c)  No.  11  of  1898.    To  amend  the  Law  relating  to  the  Security  to  be 
furnished  by  the  Curator  of  Vacant  Estates  and  Official  Assignee  in 

Bankruptcy. 

Curator  and  official  assignee  to  furnish  joint  security  of  rs.  2000.  1.  Whenever 
the  offices  of  Curator  of  Vacant  Estates  and  of  official  assignee  in  bankruptcy  shall 
be  held  by  the  same  person,  such  person  shall  be  bound,  with  respect  to  and  for  the 
B  25 
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due  performance  of  his  duties  as  Curator  of  Vacant  Estates  and  official  assignee  in 
bankruptcy,  to  furnish  a  Joint  security,  to  be  approved  by  the  Governor,  in  the 
sum  of  rs.  2000,  anything  in  the  Curatdle  Ordinance,  1892,  section  6,  and  in  the 
Bankruptcy  Amendment  Ordinance,  1892,  section  10,  to  the  contrary  notwithstanding. 

Short  title,  2.  This  Ordinance  may  be  cited  as  the  Curator  of  Vacant  Estates 
and  Official  Assignee  in  Bankruptcy  Joint  Security  Ordinance,  1898. 

Commencement  of  Ordinance.  3.  This  Ordinance  shall  come  into  force  on  and 
after  the  date  of  its  publication  in  the  Official  Gazette. 

The  Ordinance  was  published  in  the  Government  Gazette,   15  th  October,  1898. 


Insolvency. 

a)  No.  23  of  1856.  To  repeal  Ordinance  No.  61  of  1844,  and  to  make 
further  Provision  in  Lieu  thereof  relative  to  Execution  of  Judgments 
by  Arrest  of  the  Body,  and  to  the  Duration  of  Imprisonment  conse- 
quent thereon,  and  to  Application  for  a  cessio  bonorum  by  Insolvent 

Debtors  not  being  Traders. 


(See  under  Maxiritius,  supra.) 


Schedule. 

Persons  deemed  traders. 
Alum  makers,  apothecaries,  auctioneers,  bankers,  bleachers,  brokers,  brick-makers,  buil- 
ders, carpenters,  carriers,  cattle  or  sheep  salesmen,  coach  proprietors,  cow-keepers,  dyers,  fullers, 
keepers  of  inns,  taverns,  hotel  or  coffee  houses,  Ume  burners,  livery  stable  keepers,  com  millers, 
printers,  share  brokers,  shipowners,  ship-wrights,  stock  brokers,  stock  jobbers,  victuallers, 
warehousemen,  wharfingers,  persons  insuring  ships  or  their  freight  or  other  matters,  against 
perils  of  the  sea,  fire,  or  other  damages,  managers  or  directors  of  theatres,  and  aU  persons  using 
the  trade  of  merchandise,  by  way  of  bargaining,  exchange,  bartering,  commission,  consignment, 
or  otherwise,  in  gross  or  by  retail,  and  all  persons  who,  either  for  themselves  or  as  agents  or 
factors  for  others,  seek  their  living  by  buying  and  selling  or  buying  and  letting  for  hire  goods 
or  commodities,  or  by  the  workmanship,  or  the  conversion  of  goods  and  commodities,  and  aU 
persons  exercising  the  trade  or  calling  of  scrivener  or  receiving  other  men's  moneys  or  estates 
into  theii  trust  or  custody;  and  also  all  persons  deemed  traders  by  virtue  of  the  Code  of  Com- 
merce, shall  be  deemed  traders  under  this  Ordinance.  Provided  that  no  sugar  or  other  planter, 
farmer,  grazier,  common  labourer,  or  workman  for  hire,  or  member  of  or  subscriber  to  any  in- 
corporated commercial  or  trading  company  established  by  Charter  or  Act  of  Parliament  or 
Ordinance,  or  to  a  "Soci6t6  anonyme"  duly  authorized  by  the  local  Government,  or  a  dormant 
partner  of  a  "soci6t6  en  commandite"  shall  be  deemed  as  such  a  trader. 


b)  No.  14  of  1864.   To  amend  the  Law  in  regard  to  ....  Insolvency. 

(See  under  Mauritius,  supra.) 


c)  No.  11  of  1911.    An  Ordinance  to  amend  the  Law  relating  to  the 
Appointment  of  the  Official  Assignee  in  Bankruptcy  (4th  December,  1911). 

Appointment  of  official  assignee.  1,  The  Governor  shall  appoint  an  officer 
styled  the  Official  Assignee  in  Bankruptcy  who  shall  be  the  sole  official  assignee  in 
all  cases  of  bankruptcy  and  insolvency.  2.  Such  officer  shall  receive  such  salary  as 
may  be  fixed  by  the  Governor  with  the  consent  of  the  Legislative  Council.  3.  He 
shall  be  entitled  to  a  pension  under  the  pension  laws  in  respect  of  such  salary. 
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Duties  of  official  assignee.  2.  In  every  bankruptcy  and  insolvency  all  the 
personal  estate  and  effects,  and  the  rents  and  profits  of  the  real  estate  and  the 
proceeds  of  sale  of  all  the  estate  and  effects,  real  and  personal  of  the  bankrupt  or 
insolvent,  as  the  case  may  be,  shall  be  possessed  and  received  by  the  official  assignee, 
save  when  it  shall  be  otherwise  directed  by  the  Court  and  all  cash  or  moneys  received 
in  respect  of  securities,  bills,  notes,  and  other  negotiable  instruments  shall  forth- 
with be  transferred,  delivered,  and  paid  by  such  official  assignee  into  the  Colonial 
Treasury  to  the  credit  of  the  bankruptcy  or  insolvency  account. 

Accountant  in  bankruptcy.  3.  The  official  assignee  shall  be  the  accountant  in 
bankruptcy  and  insolvency,  and  shall  superintend  and  control  the  care  and  manage- 
ment of  the  funds  belonging  to  the  bankrupt  or  insolvent  estates,  and  of  all  funds 
with  the  arrangement  of  which  they  may  be  charged,  and  shall  conduct  the  business 
thereof  subject  to  such  orders  as  the  Coiul;  may  from  time  to  time  see  fit  to  issue. 
2.  It  shall  be  lawful  for  the  Court  to  make  such  order  as  to  payment  out  of  the 
estate,  for  clerical  assistance  to  the  official  assignee,  of  such  sum  as  may  appear  to 
be  just  and  reasonable,  upon  consideration  of  the  amount  of  the  estate  and  the 
nature  of  the  duties  performed. 

[4 — 14.  Amend  or  repeal  portions  of  other  Ordinances  and  are  noted  in  their 
proper  places.] 

Short  title.  15.  This  Ordinance  may  be  cited  as  the  Official  Assignee  in  Bank- 
ruptcy Ordinance,  1911.  .  .  . 
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Introduction.^) 


Although  geographically  related  to  West  Africa  "the  central  fact  in  the  story 
of  St.  Helena  is  that  it  has  always  been  connected  with  the  Cape  and  the  East 
Indies,  rather  than  with  West  Africa.  In  old  days  the  western  side  of  Africa  was 
within  the  sphere  of  West  India  companies,  or  of  African  companies  whose  dealings 
were  with  America.  St.  Helena,  on  the  contrary,  was  first  known  to  Europeans 
as  a  landmark  and  halting-place  of  ships  coming  back  by  the  Cape  from  the  East. 
It  was  settled  and  definitely  occupied  by  the  British  East  India  Company.  .  .  . 
It  is  not  far  from  West  Africa,  but  has  never  been  of  it.  It  has  rather  been  from 
first  to  last  an  isolated  outpost  of  the  East  Indies"^). 

History  and  government.*) 

The  island  of  St.  Helena  was  discovered  on  21st  May,  1501,  by  the  Portu- 
guese navigator,  John  de  Nova.  In  1513  a  Portuguese  nobleman,  Fernandez  Lopez, 
who  had  been  mutilated  as  a  piuiishment  for  crime,  unwilling  to  return  to  his  home 
to  encounter  the  ignominy  his  crimes  had  occasioned,  was  at  his  own  request  landed 
on  the  island  with  a  few  negro  slaves.  These  were  the  first  inhabitants  of  the  is- 
land. The  Portuguese  appear  to  have  been  successful  in  concealing  the  situation 
of  the  island  from  other  nations  until  8th  June,  1588,  when  it  was  sighted  by  Cap- 
tain Cavendish,  who  landed  on  that  day 5).  In  the  succeeding  twenty-five  years 
the  island  was  several  times  visited  by  other  English  navigators,  notably  Kendall, 
in  1591,  and  Lancester,  in  1593,  and  also  became  known  to  the  Spanish  and  Dutch. 
Early  in  the  17th  centiuy  the  Portuguese  abandoned  the  island.  The  Dutch  estab- 
lished a  settlement  in  the  island,  and  in  turn  abandoned  it  in  1651. 

1)  Some  of  the  laws  in  force  prior  to  1754  are  reprinted  in  Brooke,  History  of  St.  Helena,  Ap- 
pendices D,  I.   A  number  of  early  cases  are  contained  in  Extracts  from  the  records  of  St.  Helena. 

—  2)  xhe  writer  desires  to  express  his  thanks  to  Arthur  L.  C.  Hands,  Esq.,  Chief  Clerk  of 
St.  Helena,  for  copies  of  the  Ordinances  of  the  Colony,  and  for  other  valuable  information. 

—  3)  Lucas,  Historical  geography  of  the  British  colonies.  Vol.  3,  pp.  267,  268.  —  *)  Li  addition 
to  the  works  cited  in  the  notes  to  this  section,  see  Jackson,  St.  Helena  from  its  discovery  to  the 
present  date;  Mellis,  St.  Helena;  Ellis,  West  African  Islands;  Danver,  Report  on  the  records  of  the 
India  Office,  1887,  Vol.  1,  pt.  1.  A  list  of  early  orders  in  council,  acts  of  Parliament,  and  parlia- 
mentary papers  relating  to  St  Helena,  may  be  found  in  Mill,  Colonial  constitutions.  The  later 
parUamentary  papers  will  be  found  listed  in  the  annual  Colonial  Office  Ust.  —  ^)  Brooke,  1. 
c,  passim. 
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The  English  East  India  Company  placed  a  settlement  on  the  island  in  1651, 
and  ten  years  later  obtained  a  charter  from  Charles  II,  with  the  privilege  of  free 
export  to  the  Colony,  the  power  of  making  a  settlement,  and  the  right  to  administer 
it^).  In  1672  the  island  was  occupied  by  the  Dutch,  but  was  retaken  by  the  Eng- 
hsh  in  the  following  year.  A  new  charter  was  granted  to  the  Company,  16th  De- 
cember, 1673,  giving  the  power  to  enact  laws,  provided  they  were  not  contrary 
to  the  spirit  of  the  laws  of  England.  A  subsequent  charter  (1683)  empowered  the 
Company  to  govern  any  of  their  possessions  under  martial  law  2). 

In  1673  a  governor  was  appointed  who  with  the  deputy  governor  and  three 
other  officers  were  to  constitute  the  council^).  A  court  of  judicature  was  estab- 
Ushed  in  1683,  and  quarter  sessions  instituted  in  1687*).  Laws  modelled  upon  those 
in  force  in  Bombay  were  sent  by  the  Court  of  Directors  to  the  local  authorities  to 
be  appHed  in  the  island.  It  was  found,  however,  that  these  were  not  suited  to  the 
local  conditions,  and  the  Court  of  Directors  withdrew  the  same^). 

The  Court  of  Directors  freely  exercised  their  power  to  legislate  for  the  island,  and 
the  laws  so  made  were  applicable  to  the  exclusion  of  Acts  of  Parliament  and  of  the 
common  law 6).    In  1709  the  laws  and  ordinances  were  compiled  and  republished'). 

In  1719  the  local  authorities  were  instructed  to  apply  EngHsh  law^).  The  im- 
prisonment of  Napoleon  on  the  island  necessitated  some  changes  in  the  local  ad- 
ministration, and  the  laws  were  more  assimilated  to  those  of  England 8).  The  govern- 
ment of  the  East  India  Company  was  suspended  during  the  period  of  Napoleon's 
activities,  and  imder  an  Act  of  Parhament  of  28th  August,  18331"),  the  island  came 
under  the  direct  government  of  the  Crown.  By  a  local  ordinance  enacted  in  1868 
the  law  of  England  in  so  far  as  applicable  to  local  circumstances,  and  except  as 
modified  by  local  enactments,  was  adopted ^i). 

The  present  government  of  St.  Helena  is  administered  under  Orders  in  Council 
and  Letters  Patent,   1852 — 1906.    The  executive  power  is  vested  in  a  Governor 

1)  Ibid.  pp.  49,  50.  —  ^)  Ibid.  pp.  50,  et  seg.  —  ^)  Extracts  from  the  St.  Helena  records, 
p.  1.  — 4)  Ibid.  pp.  IT,^  36,  37.  —  5)  In  a  letter  from  the  Court  of  Directors,  1st  August,  1683, 
the  following  observations  were  made:  "Upon  perusal  of  your  consultation  book  and  obser- 
vation of  the  trivial  causes  that  doe  fall  under  your  decision  and  the  fewness  of  the  in- 
habitants yet,  we  think  such  a  formal  proceeding  as  we  have  prescribed  by  our  system  of  law 
would  rather  be  a  burden  than  a  benefit  to  our  Island  at  present.  Therefore  you  may  proceed 
to  determine  cases  in  that  method  you  have  already  begun,  and  with  which  your  inhabitants 
are  not  only  acquainted  but  very  well  satisfied.  That  system  we  sent  you  was  for  the  most 
part  drawne  from  the  model  of  laws  we  establisht  upon  our  Island  of  Bombay  where  the 
number  of  inhabitants  are  20,000,  but  upon  recollection  finding  your  whole  number  of  men, 
women,  servants,  and  children,  not  to  exceed  500,  we  think  for  the  present  the  method  you 
are  in  may  be  the  best  except  in  case  of  taking  away  of  lite,  limbs  or  land."  —  Ibid.  p.  19. 

—  S)  "Make  an  extract  of  aU  our  orders  and  enter  them  in  a  book  to  be  alwaies  lying  on  our 
Council  Table,  such  our  orders  being  to  you  as  good  law  as  Magna  Charta  is  to  England,  and  he 
that  thinks  it  to  be  otherwise  doth  but  discover  his  own  ignorance,  all  foreign  Plantations  being 

indisputably  subject  to  his  Majesty's  despoticall  power English  Acts  of  Parliament 

extend  no  further  than  to  the  Kingdom  of  England,  Dominion  of  Wales,  and  town  of  Berwick 
upon  Tweed,  neither  is  the  municipal  or  common  law  of  England  of  further  extent."  —  Letter 
from  Court  of  Directors,  3rd  August,  1687,  Becords  pp.  37,  38.  The  request  of  the  local  autho- 
rities to  be  furnished  with  certain  English  law  books  met  with  the  following  reply:  "We  send 
you  Keeble's  Justice  of  the  Peace  and  would  not  grudge  to  send  you  the  other  law  books  if  they 
would  be  serviceable  to  you.  But  as  it  is  a  standing  rule  here  that  English  Acts  of  Parliament 
bind  only  persons  inhabiting  England,  Wales,  and  Berwick,  and  are  not  of  any  use  in  the  Plant- 
ations, except  in  a  very  few  and  select  cases,  so  we  think  it  no  way  for  your  advantage  to  have 
your  heads  troubled  with  nice  points  of  the  common  law  of  England,  but  to  adjudge  of  all  things 
in  a  summary  way  according  to  equity  and  good  conscience."  —  Letter  from  Court  of  Directors, 
30th  November,  1704.  Ibid.  p.  76.  —  ^)  "The  laws,  ordinances,  etc.  lye  so  intricate  and 
the  old  books  by  time  and  age  so  much  injured  that  it  is  difficult  to  find  anything  out  or  to 
make  anything  of  them  —  ordered  that  Capt.  Mashborne  and  Mr.  Griffith  collect  them  in  a 
book  to  be  titled  'The  Book  of  Laws  and  Constitutions.'  The  Extract  of  all  laws  being  pre- 
pared it  was  found  that  some  of  them  were  proper  for  the  Governor  and  Council  only,  and 
some  not  in  force,  being  since  repealed.     A  Digest  was  therefore  prepared  and  resolved  to 

summon  36  of  the  principal  inhabitants  to  the  Church to  read   &  receive 

them."  —  Ibid.  pp.  88,  89.  The  laws  and  ordinances  of  1709  are  reprinted  in  Brooke,  History 
of  St.  Helena,  Appendix  H.  —  «)  "Govern  yourself  by  our  English  laws,  and  especially  remember 
and  practice  English  lenity,  and  not  to  mingle  your  passions  and  resentments  with  the  sentence." 

—  Letter  from  Court  of  Directors,  13th  March,  1719,  Records,  p.  156.  —  «)  56  Geo.  3,  c.  23, 
§  112.  —  10)  3  &  4  Wm.  4,  c.  85.  —  ")  Ord.  No.  1  of  1868. 
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and  Commander  in  Chief  assisted  by  an  executive  council^).  The  Governor  also 
acts  as  Chief  Justice  of  the  Colony^),  and  is  empowered  to  make  laws  by  procla- 
mation. The  Crown  has  reserved  the  power  to  disallow  local  enactments,  and  to 
legislate  by  means  of  Orders  in  Council  3). 

Law  in  force. 

The  law  for  the  time  being  in  force  in  England  is  in  force  in  the  Colony,  except 
in  so  far  as  it  is  inapphcable  to  local  circumstances,  or  has  been  modified  by  local 
Ordinances  and  Orders  in  Council*). 

Courts  and  procedure. 

The  judicial  system  comprises  a  Supreme  Court,  a  Small  Debt  Court,  and 
courts  of  Justices  of  the  Peace. 

The  Supreme  Court  consists  of  the  Chief  Justice,  is  a  Court  of  record,  and  has 
cognizance  of  aU  pleas,  and  jurisdiction  in  all  causes,  whether  civil,  criminal,  or 
mixed,  arising  within  the  Colony,  with  jurisdiction  over  aU  persons,  whether  sub- 
jects or  aUens,  residing  and  being  within  the  Colony.  It  is  also  a  comi;  of  ecclesias- 
tical jurisdiction,  with  power  to  grant  probates  and  administration,  and  has  juris- 
diction in  infancy  and  lunacy^). 

The  Small  Debt  Court  consists  of  a  single  judge^),  and  has  jurisdiction  over 
all  requests  for  the  recovery  of  any  sum  not  exceetfing  £  25  in  respect  of :  1.  Any 
debt  created  by  simple  or  special  contract;  2.  Any  partnership  accoimt;  3.  Wrong- 
ful detention  of  chattels ;  4.  The  distributive  share  imder  an  intestacy  or  to  a  legacy, 
where  no  question  of  the  validity  of  the  will  is  in  dispute ;  and  5.  Penalties  imposed 
under  the  rules  of  any  lawful  society'). 

The  Justices  of  the  Peace  have  criminal  jurisdiction  only.  An  appeal  Ues  from 
the  Small  Debt  Court  to  the  Supreme  Court. 

An  appeal  Ues  from  the  Supreme  Court  to  the  Privy  Council  from  any  judg- 
ment, decree,  or  order,  or  sentence  given  or  pronounced  for  or  in  respect  of  any 
sum  or  matter  at  issue  above  the  value  of  £500,  or  where  such  judgment  in- 
volves directly  or  indirectly  any  claim,  demand,  or  question  to  or  respecting  pro- 
perty or  any  civil  right  amounting  to  or  of  the  value  of  £500.  Leave  to  appeal 
must  be  asked  for  within  fourteen  days,  and  security  furnished  within  three  months. 
Execution  may  be  carried  out  or  suspended,  the  respondent  or  appellant  giving 
security,  as  the  case  may  be^). 


Statutes/^ 


Application  of  Law. 

No.  3  of  1895.    An  Ordinance  relating  to  the  Promulgation  and  Con- 
struction of  Ordinances,  the  Law  in  force  in  St.  Helena,  and  certain 
Rules  of  Law  and  Procedure  (10  th  May,  1895). 

Law  of  England  in  force.    23,    Subject  to  aU  local  Ordinances  and  Orders  in 

Council  in  force  for  the  time  being,  so  much  of  the  law  of  England,  for  the  time 
being,  as  is  applicable  to  local  circumstances,  is  and  shall  be  in  force  in  this  Island, 
so  far  as  it  is  suitable  and  appropriate,  and  subject  to  such  quaUfications  as  local 
circumstances  render  necessary. 

1)  Order  in  CouncU,  27th  July,  1863,  §  10.  Stat.~  R.  &0.  Rev.  1904,  Vol.  11,  "St.  Helena," 
p.  12.  —  2)  Order  in  CouncU,  5th  April,  1852.  Stat.  R  &  O.  Rev.  1904,  Vol.  11,  "St.  Helena," 
p.  11;  Letters  patent  11th  June,  1890.  Stat.  R.  &  O.  Rev.  1904,  Vol.  11,  "St.  Helena,"  p.  16.  — 
")  Order  in  Council,  27th  July,  1863,  §  3.  —  *)  Ord.  No.  3  of  1895,  §  23,  reprinted  in  full,  mfra. 
—  6)  Order  in  Council,  13th  February,  1839.  Stat.  R.  &  O.  Rev.  1904,  Vol.  11,  "St.  Helena," 
p.  1.  —  6)  Ord.  No.  2  of  1905,  §  1.  —  ')  Ibid.  §2.-8)  Order  in  CouncU,  13th  February,  1839; 
Charter  of  Justice,  Pari.  Pap.,  1857—58,  No.  388.  —  8)  As  in  force  Ist  February,  1912. 
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Public  Holidays. 
Circular  No.  5  of  1903.    Public  Holidays  (12th  August,  1903). 

1.  The  following  days  are  public  holidays:  New  Year's  Day,  January  1st, 
Good  Friday,  Easter  Monday,  Whit  Monday,  Empire  Day,  May  24th,  Coronation 
Day,  His  Majesty's  Birthday,  Christmas  Day,  December  26th,  Boxing  Day,  De- 
cember 26th. 

2.  All  Government  offices  and  schools  will  be  closed  on  these  hohdays. 

3.  In  the  event  of  any  of  the  above  days  falling  on  a  Sunday  the  following 
day  wiU  be  observed  as  a  hohday. 

4.  It  must  be  clearly  understood  that  should  the  exigencies  of  the  service  re- 
quire certain  duties  to  be  performed  on  a  pubhc  holiday,  these  duties  must  be  carried 
out,  e.  g.,  the  arrival  of  the  maU  steamer  would  necessitate  certain  duties  being 
performed  by  the  Customs,  Harbour  Master,  and  Post  Office  Departmental  offi- 
cials.   Special  instructions  are  not  necessary  on  such  occasions. 


Insolvency. 

No.  1  of  1859.    An  Ordinance  for  the  Relief  of  Insolvent  Debtors 

(27th  June,  1859). 

1.  Any  person  may  present  a  petition  for  protection  from  process  to  the  Supreme 
Court,  which  petition  shaU  have  annexed  to  it  a  fuU  and  true  schedule  of  his  debts 
with  the  names  of  his  creditors  and  the  dates  of  contracting  the  debts,  severally, 
the  nature  of  the  debt,  and  the  security  (it  any)  given  for  the  same,  and  also  of  the 
nature  and  amount  of  his  property,  and  of  the  debts  owing  to  him,  with  their  dates 
and  the  names  of  his  debtors,  and  the  nature  of  the  securities  (if  any)  which  he  may 
have  for  such  debts;  which  petition  and  schedule  shaU  be  verified  by  an  affidavit 
of  the  petitioner  also  annexed  thereto.  Provided  always,  that  it  shall  be  lawful  for 
the  petitioner  to  except  from  such  schedule  his  wearing  apparel,  bedding,  and  other 
necessaries  of  himseK  and  his  family,  with  the  working  tools  and  implements  of 
his  trade,  not  exceeding  in  the  whole  the  value  of  twenty  poimds.  Provided  also, 
that  such  excepted  articles  with  the  value  thereof  respectively,  be  fully  and  truly 
•described  in  the  schedule. 

2.  That  it  shall  be  lawful  for  the  Supreme  Court  to  give  upon  the  filing  of 
such  petition  a  protection  to  the  petitioner  from  all  process  either  against  his  person 
or  property,  until  the  appearance  of  the  petitioner  in  Court  as  hereinafter  mentioned. 
Provided  always,  that  such  protection  shall  not  be  held  or  construed  to  prevent 
the  petitioner  from  being  arrested  or  held  to  bail  under  the  authority  of  a  Judge's 
order  for  that  purpose,  in  like  manner  as  may  now  by  law  be  done. 

3.  That  the  Supreme  Court  shaU  forthwith  after  any  such  petition  shall  have 
been  filed,  cause  notice  thereof  to  be  inserted  in  the  St.  Helena  Herald,  or  such  other 
3)ubUc  newspaper  as  for  the  time  being  may  be  in  circulation  in  the  Colony,  and 
shall  appoint  a  pubHc  sitting  of  the  Court  for  the  appearance  and  examination  of 
"the  petitioner,  at  which  sitting  or  any  adjournment  thereof,  an  assignee  or  assignees 
-of  the  estate  and  effects  of  the  petitioner  shall  be  chosen  by  the  majority  in  number 
and  value  of  the  creditors  who  may  attend  by  themselves  or  their  attorney,  duly 
authorized  in  that  behalf  before  the  Court  on  that  day.  Provided  always,  in  case 
it  shall  happen  that  the  majority  in  number  of  such  creditors  shall  choose  one  person 
to  be  assignee,  and  the  majority  in  value  of  the  same  creditors  shall  choose  another 
person  to  be  assignee,  that  then  and  in  such  case  it  shall  be  lawful  for  the  Court,  if 
it  shall  be  deemed  requisite,  to  appoint  a  third  person  to  be  assignee,  and  the  person 
or  persons  chosen  by  the  creditors,  or  the  persons  chosen  by  the  creditors  together 
with  the  person  appointed  by  the  Court  as  the  case  may  be,  shall  become  and  be 
the  assignee  or  assignees  of  the  estate  and  effects  of  the  petitioner.  Provided  also, 
that  it  shall  be  lawful  for  the  Court  at  such  sitting,  or  at  any  time  afterwards,  to 
reject  and  remove  any  person  or  persons  so  chosen  as  aforesaid  who  shaU  appear 
to  be  unfit  to  be  such  assignee  or  assignees,  and  in  case  any  assignee  or  assignees 
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shall  be  so  rejected  or  removed,  or  shall  happen  to  die  or  become  incapable  to  act, 
or  be  absent  from  the  Colony,  a  new  assignee  or  assignees  shall  be  chosen  in  like 
manner  at  a  meeting  of  the  creditors  to  be  called  for  that  purpose. 

4.  That  the  Supreme  Court  shall  upon  the  appearance  of  the  petitioner  proceed 
to  examine  upon  oath  the  petitioner  and  any  creditor  who  may  attend  such  ex- 
amination, and  any  witness  whom  the  petitioner  or  any  creditor  may  call,  and 
may  adjourn  the  examination  from  time  to  time,  and  summon  to  be  examined 
before  it  any  debtor  or  creditor  of  the  petitioner  or  any  other  person  whose  evidence 
may  appear  necessary  for  the  purposes  of  the  inquiry  and  if  it  shall  appear  to 
the  said  Court  that  the  allegations  in  the  petition,  and  the  matters  in  the  schedule 
are  true,  and  that  the  debts  of  the  petitioner  were  not  contracted  by  any  manner 
of  fraud  or  breach  of  trust,  or  any  prosecution  against  the  petitioner  whereby  he 
had  been  convicted  of  any  offence,  or  without  having  at  the  time  of  becoming 
indebted  reasonable  assurance  of  being  able  to  pay  the  debts,  and  that  such  debts 
were  not  contracted  by  reason  of  any  judgment  in  any  proceeding  for  breach  of 
the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduction, 
criminal  conversation,  Ubel,  slander,  assault,  battery,  maUcious  arrest,  or  malicious 
trespass,  and  that  the  petitioner  has  made  a  full  discovery  of  his  estate,  effects, 
debts,  and  credits,  and  has  not  parted  with  any  of  his  property  since  the  presenting 
of  his  petition,  it  shall  than  be  lawful  for  the  said  Court,  to  cause  notice  to  be  given 
that  on  a  certain  day,  to  be  named  therein,  it  will  proceed  to  make  an  order,  unless 
cause  be  shown  to  the  contrary;  which  order  shall  be  called  a  final  order,  and  shall 
protect  the  person  of  the  petitioner  from  all  process  whatever  in  the  cases  hereafter 
mentioned  (that  is  to  say)  from  all  process  in  respect  of  the  several  debts  and  sums 
of  money  due  or  claimed  to  be  due  at  the  time  of  fihng  the  petition  from  such  peti- 
tioner to  the  several  persons  named  in  his  schedule  as  creditors,  or  as  claiming  to 
be  creditors  for  the  same  respectively,  or  for  which  such  persons  shall  have  given 
credit  to  such  petitioner  before  the  time  of  filing  such  petition,  and  which  were  not 
then  payable,  or  in  respect  of  the  claims  of  any  other  persons,  who  may  be  endorsers 
or  holders  of  any  negotiable  securities  set  forth  in  such  schedule.  Provided  always 
that  it  shall  be  lawful  for  the  Court  at  the  time  appointed  for  making  the  final 
order,  or  any  adjoiunment  thereof  to  adjourn  the  consideration  of  such  final  order 
sine  die. 

5.  That  it  shall  be  lawful  for  the  Supreme  Court  if  it  shall  so  think  fit,  to  direct 
in  such  final  order  some  allowance  to  be  made  for  the  support  of  the  petitioner 
out  of  his  estate  and  effects. 

6.  That  at  the  first  examination  of  the  petitioner,  it  shall  be  lawful  for  the 
Supreme  Court  to  renew  the  order  for  protection,  and  to  renew  it  from  time  to 
time  until  such  final  order  shall  be  made  as  aforesaid. 

7.  That  if  no  day  be  made  for  making  the  final  order,  or  if  the  consideration 
of  such  final  order  be  adjourned  sine  die,  or  such  final  order  be  refused,  it  shall 
nevertheless  be  lawful  for  the  Supreme  Court  after  the  expiration  of  such  time 
subsequent  to  the  filing  of  the  petition  as,  having  regard  to  aU  the  circumstances 
of  the  insolvency,  and  the  conduct  of  the  petitioner  as  an  insolvent  debtor,  before 
and  after  his  insolvency,  the  Court  shall  think  just,  and  after  hearing  the  petitioner 
or  any  of  his  creditors,  or  his  or  their  counsel  or  attornies,  to  make  an  order  for  the 
protection  of  the  petitioner  from  aU  process,  which  last  mentioned  order  shall  have 
the  same  or  the  hke  force  and  authority  from  the  time  the  making  thereof  as  the 
final  order  would  have  had  if  a  day  had  been  named  for  making  thereof,  or  if  it  had 
not  been  adjourned  or  refused.  Provided  always,  that  no  debtor  shall  be  imprisoned 
on  any  process  for  more  than  twelve  calendar  months  for  any  debt  contracted  before 
filing  his  petition,  in  case  the  final  order  shall  be  refused  or  shall  not  be  made. 

8.  That  from  and  after  the  making  of  the  final  order,  the  whole  estate,  effects, 
and  credits  of  the  petitioner,  shaU  become  absolutely  vested  in  the  assignee  or  assig- 
nees for  the  time  being,  and  every  such  assignee  for  the  time  being,  shall  be  deemed 
to  be  an  officer  of  the  Supreme  Court,  and  shall  be  liable  as  such  to  the  control 
thereof. 

9.  That  in  case  any  petitioner  shall,  with  intention  to  defraud  his  creditors, 
wilfully  and  fraudulently  omit  in  his  schedule  so  sworn  to  as  aforesaid  any  property 
whatsoever,  or  retain  or  except  out  of  such  schedule  as  wearing  apparel,  bedding, 
or  other  necessaries,  or  working  tools  or  implements,  property  of  greater  value 
than  twenty  pounds,  every  such  person  so  offending,  and  any  person  aiding  or 
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assisting  him  to  do  the  same,  shall,  upon  being  thereof  convicted,  be  judged  guilty 
of  a  misdemeanour,  and  be  subject  and  liable  to  be  imprisoned  and  kept  to  hard 
labour  for  any  term  not  exceeding  three  years. 

10.  That  if  any  petitioner  shall,  at  the  time  of  filing  his  petition,  by  the  consent 
and  permission  of  the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition, 
any  goods  or  chattels  whereof  such  petitioner  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  same  shall  be  deemed 
to  be  the  property  of  such  petitioner,  so  as  to  become  vested  in  the  assignee  or 
assignees  for  the  time  being  of  the  estate  and  effects  of  such  petitioner. 

11.  That  if  the  petitioner  shall,  before  or  after  the  filing  of  his  petition  in 
contemplation  of  his  becoming  insolvent,  or  being  in  insolvent  circumstances, 
volimtarily  convey,  assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real 
or  personal,  security  for  money,  bond,  bill,  note,  money,  goods,  or  effects  what- 
soever, to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust  for,  or  to, 
or  for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  or  to  any  person 
who  is  or  may  be  liable  as  surety  for  such  petitioner,  every  such  conveyance,  assign- 
ment, transfer,  charge,  deHvery,  and  maMng  over  shall  be  deemed  fraudulent  and 
void  as  against  the  assignee  or  assignees  of  such  petitioner. 

12.  It  shall  be  lawful  for  the  Supreme  Court  at  any  time  after  the  making 
of  such  final  order  as  aforesaid,  upon  the  application  of  any  creditor  or  assignee, 
and  upon  the  evidence  in  support  of  such  application  of  any  creditor  or  assignee, 
and  upon  the  evidence  in  support  of  such  appUcation  and  what  the  petitioner  has 
to  allege  against  it,  and  any  evidence  against  it  to  rescind  such  final  order  as  aforesaid, 
if  it  has  reason  to  beUeve  that  the  petitioner  had  not  before  the  making  of  the  final 
order  made  a  full  disclosure  of  his  estate,  effects,  and  debts. 

13.  The  assignee  or  assignees  shall  with  all  convenient  speed  after  being  so 
chosen  as  hereinbefore  mentioned,  get  in  and  make  sale  of  the  personal  estate  and 
effects  of  the  petitioner,  and  shall  sell  his  real  estate  if  any  by  public  auction  in  such 
manner,  and  at  such  times  and  places  as  shall,  twenty  days  before  such  sale,  be 
approved  by  the  major  part  in  value  of  the  creditors  of  the  said  petitioner  who 
shall  meet  together  in  pursuance  of  a  notice  for  that  purpose  published  in  some 
newspaper  in  circulation  in  the  Colony. 

14.  It  shall  be  lawful  for  the  assignee  or  assignees  to  sue  in  his  or  their  own 
names  for  the  recovery,  obtaining  and  enforcing  of  any  estate,  effects,  or  rights 
of  the  petitioner,  and  to  make  compositions  with  any  debtors  or  accountants  and 
to  take  such  reasonable  part  of  any  debts  as  can  upon  such  composition  be  gotten 
in  full  discharge  of  such  debts  and  accounts  and  to  submit  to  arbitration  any  diffe- 
rence or  dispute,  or  account,  or  by  reason  of  any  matter,  cause,  or  thing  relating 
to  the  estate  and  effects  of  such  petitioner.  Provided,  nevertheless,  that  no  such 
composition  or  submission  to  arbitration  shall  be  made  without  the  consent  of  the 
major  part  in  value  of  the  creditors  who  shall  meet  together  in  pursuance  of  a  pubHc 
notice  for  that  purpose. 

15.  That  all  powers  vested  in  any  petitioner  whose  estate  shall,  under  the 
provisions  of  the  Ordinance,  have  been  vested  in  an  assignee  or  assignees,  which 
such  petitioner  might  legally  execute  for  his  own  benefit,  shall  be  hereby  vested 
in  such  assignee  or  assignees,  to  be  by  such  assignee  or  assignees  executed  for  the 
benefit  of  the  creditors  of  such  petitioner  in  such  maimer  as  any  petitioner  might 
have  executed  the  same. 

16.  That  the  assignee  or  assignees  shall  at  the  end  of  three  months  from  the 
time  of  his  or  their  appointment  or  sooner  if  the  Court  shall  direct,  and  so  from  time 
to  time  as  occasion  shall  require  or  the  Court  direct,  make  up  an  account  of  the 
estate  and  effects  of  the  petitioner,  which  account  shall  be  filed  with  the  Clerk  of 
the  Peace,  and  if  upon  examination  thereof  there  shall  appear  to  be  in  the  hands 
of  the  said  assignee  or  assignees  any  balance  wherewith  a  dividend  may  be  made, 
proceedings  shall  be  had  forthwith  under  the  direction  of  the  Court  for  making 
such  dividend,  and  also  when  it  shall  appear  necessary  for  correcting  and  ascer- 
taining the  Ust  of  creditors  entitled  to  receive  the  same,  and  such  dividend  shall  be 
made  amongst  the  creditors  whose  debts  shall  be  admitted  in  the  schedule,  and 
amongst  such  other  creditors,  who  shall  prove  their  debts  in  proportion  to  the  amount 
of  the  debts  so  admitted  and  proved  as  the  case  may  be.  Provided  always,  that  if 
in  any  case  it  shall  appear  expedient,  it  shall  be  lawful  for  the  Court  to  cause  all 
or  any  of  the  creditors  to  prove  their  debts  in  such  manner  as  the  Court  shall 
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require,  and  to  decide  upon  any  such  debts,  and  the  right  to  receive  dividends 
thereupon. 

17.  Nothing  in  this  Ordinance  shall  entitle  the  assignee  or  assignees  of  any 
petitioner  to  the  pay,  half  pay,  salary,  emoluments,  or  pension,  which  any  such 
petitioner  may  be  in  the  enjoyment  of  under  any  department  of  Her  Majesty's 
Government,  or  from  the  Court  of  Directors  of  the  East  India  Company.  Provided 
always,  that  it  shall  be  lawful  for  the  Supreme  Court  to  order  such  portion  of  such 
pay,  half  pay,  salary,  emoluments,  or  pension,  as  on  communication  from  the  Court 
to  His  Excellency  the  Governor,  or  the  Officer  for  the  time  being  administering 
the  Government,  he  may  consent  to  in  writing  to  be  paid  to  such  assignees,  in  order 
that  the  same  may  be  applied  in  payment  of  the  debts  of  the  petitioner. 

18.  That  from  and  after  the  passing  of  this  Ordinance  no  person  shall  be 
taken  or  charged  in  execution  upon  any  Judgment  obtained  in  any  action  for  the 
recovery  of  any  debt  wherein  the  sum  recovered  shall  not  exceed  the  sum  of  twenty 
pounds,  exclusive  of  the  costs  recovered  by  such  Judgment. 

19.  That  if  any  person  who  shall  make  or  take  any  oath  or  affirmation  under 
or  in  pursuance  of  this  Ordinance,  shall  be  guilty  of  wilful  falsehood,  every  such 
person  being  duly  convicted  thereof  shall  be  subject  to  the  same  pains,  penalties, 
and  forfeitures  as  persons  convicted  of  wilful  and  corrupt  perjury  are  or  shall  be 
subject. 

20.  That  in  aU  cases  of  doubt  or  difficulty  not  provided  for  by  this  Ordinance, 
the  Supreme  Court  shall  be  guided  and  governed  as  nearly  as  may  be  by  the  law 
of  England,  relating  to  insolvent  debtors,  and  the  said  Cotu^  shall  for  that  purpose 
be  possessed  of,  and  invested  with  aU  the  powers  and  authorities  of  the  Court  for 
Relief  of  Insolvent  Debtors  in  England. 

And  whereas  the  welfare  of  Her  Majesty's  subjects  in  the  said  Island  urgently 
requires  that  this  Ordinance  should  have  immediate  operation  therein  —  be  it 
therefore  enacted  that  this  Ordinance  shall  take  effect  and  be  in  force  from  and  after 
the  date  hereof. 


II.  Ascension. 


The  island  of  Ascension  Ues  in  7°  53'  S.  lat.  and  14°  18'  W.  long.  It  was  dis- 
covered by  the  Portuguese,  De  Nova,  in  1501,  and  named  Conception,  and  two 
years  later  sighted  by  Albuquerque  on  Ascension  Day  (20th  May,  1503).  It  appears 
to  have  been  visited  by  other  voyagers  in  the  16th  and  17th  centuries.  Dampier 
was  wrecked  on  the  island  in  1701,  and  Captain  Cook  visited  it  in  1775.  In  1815 
it  was  occupied  and  garrisoned  by  the  British  as  one  of  the  measures  to  prevent 
the  escape  of  Napoleon  from  St.  Helena i).  At  present  it  is  used  as  a  small  naval 
station,  and  its  inhabitants  consist  chiefly  of  sailors,  marines,  and  Kroomen  from 
the  liberian  coast. 

Ascension  is  under  the  direct  supervision  of  the  Lords  Commissioners  of  the 
Admiralty,  and  is  rated  as  a  ship  of  war.   The  law  of  England  is  in  force. 


III.  Tristan  da  Cunha  and  Gough  Island. 

The  Tristan  da  Cunha  group  comprises  three  islands,  Tristan  Island,  Inac- 
cessible Island,  and  Nightingale  Island.  It  is  situated  in  37  °  S.  lat.  and  12°  W.  long., 
due  south  of  Ascension  and  southwest  of  St.  Helena.  Gough  Island  Hes  to  the  south 
of  Tristan  da  Cunha  in  40°  S.  lat.  and  9°  W.  long.2). 

1)  Lucas,  Historical  geography  of  the  British  colonies.  Vol.  2,  pp.  247,  248.  See  also 
Gill,  Six  months  in  Ascension;  EUis,  West  African  islands.  —  ^)  Lucas,  Historical  geogra/phy 
of  the  British  colonies.  Vol.  3,  pp.  271,  274. 
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Tristan  Island  is  tlie  only  one  now  inliabited.  It  was  discovered  by  the  Portu- 
guese in  1506,  and  explored  by  the  Dutch  in  1643,  and  by  the  French  in  1767.  At 
the  close  of  the  17th  century  the  East  India  Company  sent  out  three  ships  to  the 
island  with  instructions  to  report  to  Governor  Blackmore  of  St.  Helena.  In  the 
event  of  a  favourable  report  Governor  Blackmore  was  to  send  a  governor  and  garri- 
son" to  the  new  settlement.  The  plan  was,  however,  abandoned i).  During  the  years 
1790  to  1811  it  was  occupied  from  time  to  time  by  American  sealers.  In  1810  one 
Thomas  Currie  landed  on  the  island  and  was  subsequently  joined  by  a  man  named 
Williams,  and  by  Captain  Jonathan  Lambert.  Lambert  described  himself  as  "late 
of  Salem  of  the  United  States  of  America,  mariner,  and  citizen  thereof."  On  4th 
February,  1811,  Lambert  constituted  himself  ruler  of  the  island,  and  assumed 
possession  for  himself  and  his  heirs  forever.  But  during  the  same  year  he  offered 
to  recognize  British  sovereignty. 

On  14th  August,  1816,  Tristan  da  Cunha  was  formally  annexed  by  H.  M.  S. 
"Falmouth,"  and  a  small  garrison  left  in  control.  When  the  garrison  was  with- 
drawn shortly  afterwards  Corporal  Glass,  of  the  Royal  Artillery,  his  wife  and  two 
children,  and  two  seamen  of  the  St.  Helena  naval  squadron,  obtained  leave  to  re- 
main on  the  island,  and  Glass  was  recognized  as  chief.  This  was  the  beginning 
of  the  present  settlement.  Other  settlers  Joined  them  from  time  to  time,  and  colored 
women  were  brought  from  the  Cape  and  St.  Helena,  and  became  the  wives  of  the 
settlers  2). 

Since  the  beginning  of  the  present  settlement  the  inhabitants  have  re- 
garded themselves  as  subject  to  British  rule.  In  1856,  when  Bishop  Gray  of  Cape- 
town visited  the  island,  the  inhabitants  signed  a  document  acknowledging  them- 
selves in  his  diocese  3). 

No  organized  government  has  ever  been  established,  the  island  being  governed 
under  a  patriarchal  system.  In  1851  to  1857  Mr.  Taylor,  a  clergyman  sent  out 
by  the  Society  for  the  Propagation  of  the  Gospel,  was  the  ruHng  spirit  in  the  island. 
After  Mr.  Taylor's  departure  Peter  Green  was  regarded  as  holding  the  chief  place 
LQ  the  little  community.   Since  Green's  death  there  seems  to  be  no  recognized  chief*). 

The  Colonial  Office  in  1875,  recommended  that  Tristan  de  Cunha  be  governed 
under  the  Act  of  ParUament,  6  Vic.  c.  13,  without  attaching  the  islands  to  any 
colony,  or  erecting  them  into  one,  and  the  appointment  of  one  or  more  magistrates 
and  the  enactment  of  a  few  regulations,  such  as  existed  in  Norfolk  Island.  Gover- 
nor Barkly  of  Cape  Colony  thought  it  inexpedient  to  confer  magisterial  powers 
on  any  one  of  the  inhabitants.  The  inhabitants  did  not  see  the  need  of  any  such 
enactments,  and  none  were  ever  imposed  upon  them^).  It  would  appear  that 
Enghsh  law  is  in  force  by  reason  of  settlement  and  occupation  by  the  British. 

In  1811  two  Germans,  Frederick  and  Gustav  Stoltenhoff,  settled  on  Inacces- 
sible Island,  and  remained  there  some  years «).  Gough  Island,  or  Diego  Alvarez, 
was  probably  discovered  by  the  Portuguese,  but  is  named  after  Captain  Gough, 
the  commander  of  an  English  ship,  who  sighted  the  island  in  1731''). 

1)  Brooke,  History  of  St.  Helena,  pp.  114,  115.  See  also  Staunton,  Account  of  Lord 
Macartney's  mission  to  China,  Vol.  1,  e.  6.  —  ^j  Lucas,  1.  c,  p.  270.  —  ^)  Report  of  Commander 
Digby  in  Correspondence  relating  to  the  Island  of  Tristan  da  Cunha.    Pari.  Pap.  C.  1445,  1876, 

p.  1. 4)  "In  the  days  of  Peter  Green  the  government  might  have  been  described  as  patriarchal, 

but  siace  his  death  there  is  no  recognized  head  of  the  settlement.  Here  we  have  in  the  present 
century,  in  a  civilized  community,  society  reduced  to  its  most  elementary  form,  where  the  parent 
bears  rule  only  over  his  own  family,  as  paterfamilias,  the  family  being,  as  previously  explained, 
the  social  unit.  This  leads  to  rather  an  extraordinary  state  of  things.  There  is  no  real  head  or 
recognized  authority,  each  doing  as  seemeth  right  in  his  own  eyes In  fact  the  com- 
munity exactly  fits  Herbert  Spencer's  definition  of  a  simple  society  which  forms  a  single  working 
whole  imsubjected  to  any  other,  and  of  which  the  parts  cooperate  with  or  without  (iii  this  without) 
a  regulating  centre."  —  Report  of  Commissioner  Tooke  to  the  Secretary  of  Agriculture,  13th 
February,  1904,  in  Correspondence  relating  to  the  Island  of  Tristan  da  Cunha.  Cape  of  Good 
Hope  Pari.  Pap.  G.  36,  1904.  See  further  as  to  the  political,  social,  and  economic  conditions 
in  Tristan  da  Cunha:  Further  Correspondence  relating  to  the  Island  of  Tristan  da  Cunha.  Pari. 
Pap.  C.  8357,  1897;  Further  correspondence  relating  to  the  Island  of  Tristan  da  Cunha,  Pari.  Pap. 
Cd.  1600,  1903.  —  5)  Pari.  Pap.  C.  1445,  1876,  pp.  4,  5.  —  «)  Their  account  of  "Two  years  on 
Inaccessible"  was  published  in  the  Cape  Monthly  Magazine,  December,  1873.  —  ')  Lucas,  1.  u., 
p.  274. 
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publication  of  lists  of  insolvents,   141. 

revival  of  proceedings,    117. 

registration  of  orders  for  sequestration,    118. 

report  of  trustee,   122. 

removal  of  trustee,   127,    128. 

resignation  of  trustee,   128. 

retention  by  insolvent  of  apparel,  bedding  &c. ,  130. 

remuneration  of  trustee,   131. 

residue  of  estate,  135. 

rehabilitation  of  insolvent,   135,   136. 

refusal  by  insolvent  to  lodge  inventory,   139,   140. 

search  warrants,   138. 

sale  of  assets,   130. 

security  by  trustee,   128,   129. 

sequestration  and  its  consequences,   114 — 122. 

stay  of  actions  &c.,   119,   120. 

secured  creditors,   125. 

trustees,   127—131. 

undue  preference,   117,   121,   138,   139. 

vexatious  proceedings,   116. 

voluntary  surrender  of  estate  for  benefit  of  creditors,   114,   115. 

voidable  transactions,   120 — 122. 

voting  of  creditors  at  meetings,   123. 

vesting  of  estate  in  trustee,  128. 
Sudan,   150. 
Uganda,   166. 
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BASUTOLAJSfD,  4,  7,   143. 

BECHTJANALAND,  4,  7,   143:  see  SOUTH  APBICA. 
BENEFICITjjM  CEDENDARUM  ACTIONUM,  108,  109. 
BENEFICIUM  DIVISIONIS,   108. 
BBNEFICIUM  EXCUSSIONIS,   108. 
BIBLIOGBAPHY: 
Ashanti,  198. 

East  Africa  Protectorate,   154. 
Gambia,   181. 
Gold  Coast,   198. 
Mauritius,  263. 
Northern  Nigeria,  248. 
Northern  Rhodesia,   169. 
Northern  Territories,   198. 
Nyasaland,  172. 
Saint  Helena,  388. 
SeycheUes,  334. 
Sierra  Leone,   191. 
South  Africa,   10—18. 
Southern  Nigeria,  253. 
Sudan,   145. 
Uganda,  165. 
Zanzibar,   162. 
BILL  OF  EXCHANGE: 
Ashanti,   245,  246. 
East  Africa  Protectorate,  159. 
Gold  Coast,  245,  246. 
Mauritius,  270,  271. 
Nyasaland,  175. 
Sierra  Leone,   196. 
South  Africa,  94—102. 

acceptance,  96. 

accomodation  bUl,  98. 

alteration,   100. 

acceptance  and  payment  for  honour,  100. 

case  of  need,  96. 

capacity  of  parties,  97. 

consideration,  98. 

confhct  of  laws,   100. 

computation  of  time,  101. 

definition,  94,  95. 

date,  95,  96. 

days  of  grace,  96. 

delivery,  96,  97. 

duties  of  holder,  98,  99. 

discharge  of  bill,  99,  100. 

form  of  protest,   101. 

forged  signature,  97. 

liability  of  parties,   99. 

lost  instruments,   100. 

negotiation,  98. 

noting  and  protest,  99. 

presentment  for  acceptance,  98. 

signature,  97,   101. 

sum  payable,  95. 

time  of  payment,  95,  96. 

when  negotiable,  95. 
Southern  Nigeria,  260,  261. 
Sudan,  147—150. 
BILL  OF  LADING: 

East  Africa  Protectorate,   159. 
Mauritius,  269,  270. 
South  Africa,  83. 
BRITISH  WEST  AFRICA: 

Gambia,   181—191:  see  GAMBIA. 

Gold  Coast  &c.,  198  et  seg.:  see  GOLD  COAST. 

history,  179—181. 

Northern  Nigeria,  248—253:  see  NORTHERN  NIGERIA. 

Sierra  Leone,  191—198:  see  SIERRA  LEONE. 

Southern  Nigeria,  253—262:  see  SOUTHERN  NIGERIA. 
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C 
CAPE  COLONY:  see  SOUTH  AFRICA. 

acknowledgment  of  debt  as  affecting  prescription,  92. 
absence  as  affecting  prescription,  93. 

bankruptcy  and  insolvency,   114  et  seq.:  see  BANKRUPTCY, 
banks  and  banking,   102 — 106. 

bills  of  exchange,  94—102:  see  BILL  OF  EXCHANGE, 
bills  of  lading,  83. 

bonds  and  debentures  of  companies,  75,  76. 
carriage  by  land,   112,   113. 
cheques,   100,   101. 
companies  (Act  No.  25  of  1892): 
application  of  Act,  33. 

alteration  of  memorandum  of  association,  36,  37. 
articles  of  association,  40. 
application  of  Table  A.,  40. 
associations  not  for  gain,  41,  42. 
annual  list  of  members,  43,  44. 
annual  general  meeting,  49. 
alteration  of  articles  of  association,  49. 
application  of  penalties,  52. 
balance  sheet,  form  of,  71. 
bills  of  exchange  and  promissory  notes,  49. 
certificate  of  registration,  34,  41. 
confirmation  of  reduction  of  capital,  37. 
creditors,  saving  of  rights  of,  on  reduction  of  capital,   38. 
cancellation  of  shares  on  reduction  of  capital,   39. 
change  of  name,  39. 

copies  of  memorandum  and  articles  to  be  supplied  to  members,   41. 
conversion  of  shares  into  stock,  44. 
certificate  of  shares  or  stock,  44. 
debentures,  75,  76. 
distribution  of  capital,   43 — 45. 
definition  of  member,  43. 
directors,  qualification,   45. 

liabiUty  for  false  statements  in  prospectus,  45,  46. 
dividends  payable  only  out  of  profits,   50. 
effect  of  non-registration  of  existing  companies,   33. 
effect  of  registration  of  existing  companies,  34,  35. 
execution  of  deeds  abroad,   50. 
evidence  of  proceedings  at  meetings,  52. 
first  general  meeting,  49. 
forms,  52,  71,  73,  74. 
interpretation  of  terms,  32. 
increase  of  capital,  40,  44. 
issue  of  shares,  41,  47. 

inspection  of  documents  kept  by  registrar,  41. 
identity  of  names,  prohibition  of,  41. 
inspection  of  register  of  members,  44. 
inspection  of  affairs,  51. 
legal  proceedings,  52. 
liability  of  members,  47. 

list  of  directors  to  be  sent  to  registrar,  48,  49. 
limitation  of  liabiHty  of  members,  36. 
memorandum  of  association,  36. 
minute  of  reduction  of  capital,  38,  39. 
management  and  administration,  48^52. 
minutes,  62. 

model  articles  of  association  for  company  limited  by  shares,  66 — 72. 
nature  of  interest  of  members,  43. 
notices,  51. 

prohibition  of  unregistered  partnerships  exceeding  certain  number,  35. 
power  to  reduce  capital,  37. 
promoters,  35,  36. 

prospectus,  liability  of  directors  and  promoters  for  false  statements  in,  45,  46. 
publication  of  name,  48. 

prohibition  from  carrying  on  business  with  less  than  seven  members,  49. 
rectification  of  register,  45. 
register  of  members,  43 — 45. 
return  of  share  warrants  to  bearer,  42,  73. 
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CAPE  COliO^Y— continued. 

registration  of  memorandum  and  articles,  40. 

reduction  of  capital,  37 — 39. 

registration  of  existing  companies,  33,  34. 

registered  office,  48. 

register  of  mortgages,  48. 

reports  of  inspectors  to  be  evidence,  51. 

recovery  of  penalties,  52. 

registration  fees,   66. 

regulations  for  management  of  a  company  limited  by  shares,  66^72. 

signature  and  effect  of  memorandum  of  association.  36. 

share  warrants  to  bearer,  42,  43. 

stamps  on  share  warrants,  43. 

shares,  payment  for,  47. 

special  resolution,  definition  of,  49,  50. 

service  of  notices,  51. 

security  for  costs  in  actions  by  companies,  52. 

summary  of  capital  and  shares,  form  of,   74,   75. 

Table  A,  66—72. 

unlimited  company,  form  of  memorandum  and  articles,  74. 

unregistered  companies,  application  of  Act  to,  64,  65. 

votes  of  members,  50. 

winding-up,  52 — 64. 

absconding  contributory,   58. 

afppointment  of  official  liquidators,  54. 

assessment  of  damages  against  delinquents,   63. 

by  the  Court,   53,   54. 

books,  accounts,  &c.,  61. 

calls,  57. 

collection  of  assets,  56. 

commissioners  for  taking  evidence,   58. 

contributory,  meaning  of,  52,  65. 

nature  of  liability,  52. 

in  case  of  death  or  insolvency,   53. 

dissolution  of  company,   58. 

dispositions  of  property  dinring  winding-up,   61. 

extraordinary  powers  of  Court,   58. 

examination  of  persons  suspected  to  have  property  of  company,  58. 

executions  against  company,  63. 

falsification  of  books,   63. 

insufficient  assets,  powers  of  court  in  event  of,  57. 

inspection  of  books,   61. 

list  of  oontributories,   56. 

meetings  may  be  ordered  to  be  held,   64. 

nameless  company,   65. 

official  liquidators,   54,  55. 

order  for  payment  by  contributory,   56. 

ordinary  powers  of  Court,   56 — 58. 

penalty  for  perjury,   64. 

power  of  Court  to  make  Rules,   64. 

prosecution  of  delinquents,   63. 

power  to  compromise,   62. 

preferential  payments,   65,   66. 

proof  of  debts,   57,   61. 

public  examination  after  report  of  liquidator,   55,   56. 

report  of  liquidator,   55,   56. 

rectification  of  register,  56. 

representative  contributories,   56,   57. 

reviews,  and  appeals,   61. 

servants'  wages,  65,  66. 

shares  &c.,  as  consideration  for  sale  of  property,  62,  63. 

stay  of  actions  &c.,   53,   65. 

stay  of  winding-up  proceedings,  54. 

"unable  to  pay  debts",  53. 

undue  preference,  63. 

unregistered  companies,  64,  65. 

voluntary  winding-up,  59 — 61. 

account  and  report  of  Uquidators,  60. 
arrangement  with  creditors,  60. 
consequences,  59. 
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CAPE  COLO'ifSY— continued. 
costs,  61. 

delegated  authority,  60. 
effect  on  status  of  company,  59. 
liquidators,  appointment  and  powers,  60. 
made  compulsory,  61. 
public  examination,  56. 
saving  of  rights  of  creditors,  61. 
when,  59. 
Company  Debenture  Act  (No.  3  of  1895),  75,  76. 
constitutional  history,  2,  3. 

deposit  of  security  from  insurance  and  loan  companies,  82. 
dissolution  of  limited  partnerships,   86. 
disability  as  affecting  prescription,  92. 
illicit  diamond  buying.   111. 
insurance  and  loan  companies,  82,   83. 
insurance  law  generally,   83. 
life  assurance,  77 — 83. 

annual  accounts,  balance  sheet  &c.,  78,  79. 
assignment  of  policy,  81. 
cession  of  policy  to  wife,  79,  80. 
execution  against  policy,   79,   80. 
foreign  company,  head  office,  manager,   78. 
interpretation  of  terms,   77. 
lodgment  of  instrument  of  incorporation,  78. 
married  woman,  insurance  by,   79. 
penalty  for  not  making  returns  &c.,   79. 
poUcy  effected  with  intent  to  defraud,  80. 
premiums  on  policy  of  insolvent,   77. 
quinquennial  investigation,   78. 

receipt  for  policy  monies,  when  sufficient  discharge,  81. 
substituted  policies,  80. 
winding-up  of  companies,   80. 
limited  partnership,  85 — 87. 
limitation  of  actions,  91 — 94. 
magistrates'   courts,   24,   25.  '- 

marine  insurance,   112. 
maritime  law.   111,   112. 
name  of  limited  partnership,  87. 
partnership,   84 — 87. 
political  history,  2,  3. 
prescription,  91 — 94.^ 
promissory  notes,   101. 
Roman-Dutch  law  in,  6. 
sale  of  goods,   109 — 111. 
stoppage  in  transitu,  83. 
stock  exchange,   106. 
Water  Courts,   26. 
CAPE  OF  GOOD  HOPE:  see  CAPE  COLONY: 
British  occupation  of,   1,  2. 
Dutch  occupation  of,   1. 
extension  of  boundaries,  2. 
CARRIAGE  BY  LAND: 

South  Africa,   112,   113. 
CAVEAT  EMPTOR: 

South  Africa,   110. 
CESSIO  BONORUM: 

Mauritius,  327—333:  see  MAURITIUS. 
CHEQUE: 

Mauritius,  time  for  presentment',  293.  _ 
South  Africa,   100,  101. 
CIRCUIT  COURTS: 
South  Africa,  21. 
CIVIL  IMPRISONMENT: 
South  Africa,  31,   141. 
COMMERCIAL  PLEDGE: 

Mauritius,  289,  290. 
COMPANIES: 

Cape  Colony,  32  et  seq.:  see  CAPE  COLONY. 
East  Africa,   160. 
B  26 
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COMPANIES — continued. 

Gold  Coast,  204  et  eeq.:  see  GOLD  COAST. 
life  assurance: 

Cape  Colony,  77—83. 

Natal,  83,  84. 

Orange  Free  State,  83. 

Transvaal,  83. 
Mauritius,  272  et  seq.:  see  MAURITIUS. 
Natal,  32,  77. 
Nyasaland,   175. 
Orange  Free  State,  32,  77. 
Sierra  Leone,  195. 
Transvaal,  32,  76. 
Uganda,  168. 
COMPOSITION: 

Mauritius,  298,  300. 

Seychelles,  365—370:  see  SEYCHELLES. 
South  Africa,   131,   132. 
CONTRACT  (SOUTH  AFRICA),  88—91. 
capacity  of  parties,  90. 
consideration,  89. 
discharge,   91. 
formation,  88 — 90. 
formal  requirements,  88,  89. 
illegality,  89. 
laesio  enormis,  89. 
mistake,  fraud  &c.,  89. 
offer  and  acceptance,  88. 
operation,  90. 
performance,   90. 
prescription  of  actions,  91 — 93. 
COURTS: 

Ashanti,  200,  201. 
East  Africa  Protectorate,   155,  156. 
Gambia,   182,   183. 
Gold  Coast,  200,  201. 
Maviritius,   265. 
Northern  Nigeria,  248—250. 
Northern  Rhodesia,   170. 
Northern  Territories,  201. 
Nyasaland,   173. 
Saint  Helena,   390. 
Seychelles,  335. 
Sierra  Leone,   192,   193. 
Somaliland,  152. 

South  Africa,  IS  et  seq.:  see  SOUTH  AFRICA. 
Southern  Nigeria,  254 — 256. 
Sudan,   146,  147. 
Uganda,   166. 
Zanzibar,   163. 
CROSSED  CHEQUES: 

South  Africa,   100,   101. 

D 

DELIVERY  ORDERS: 

Mauritius,  286—289. 
DOCK  WARRANTS: 
Mauritius,  285 — 289. 

E 

EAST  AFRICA  PROTECTORATE,  154—162. 
appeal  to  Privy  Council,  156. 
application  of  law,  156—160. 
bankruptcy  and  insolvency,   161. 
bibliography,   154. 
bills  of  exchange,   159. 
biUs  of  lading,  159. 
carriers,   159. 
companies,   158,  160. 
contracts,  158. 
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BAST  AFRICA  PROTECTORATE— con«mued. 

courts  and  procedure,   155,   156. 

factors,  158. 

history  and  government,   155. 

law  in  force,   155. 

partnership,  158. 

public  holidays,  161. 

sale  of  goods,  158. 

trade  with  natives,   160. 
ENGLISH  LAW: 

influence  of,  in  South  Africa,  7,  8. 


FIRE  INSURANCE: 

South  Africa,  83. 
FIRMS,  REGISTRATION  OF: 

Gold  Coast,  204. 

Northern  Nigeria,  251. 
FOLDED  WOVEN  GOODS: 

Gambia,   185 — 187. 

Gold  Coast,  247. 

Northern  Nigeria,  252. 

Sierra  Leone,   196. 

Southern  Nigeria,   259,   260. 
FOREIGN  COMPANY: 

preferential  creditors  (Gold  Coast)  242 — 245. 
FOREIGN  INSURANCE  COMPANIES: 

Cape  Colony,  78,  79. 
FRAUDULENT  DEBTORS: 

Mauritius,  319,  320,  331. 

Seychelles,  383,  384. 

South  Africa,   137,   138. 

G 

GAMBIA: 

appeals,   183. 

application  of  law,   183,   184. 

bankruptcy,  title  of  trustees  in,  to  be  recognised  and  enforced,   190,   191. 
bibliography,   181. 
courts  and  procedure,   182,   183. 
folded  woven  goods,  importation  of,   185 — 187. 
government,   181. 
history,   179—181. 
importation  of  sugar,   187 — 189. 
law  in  force,   182 — 184. 
public  holidays,   189. 
sale  of  ground  nuts,   184,   185. 
GOLD  COAST: 

application  of  law,  202,  203. 
appeal  to  Privy  Council,  201. 
bankruptcy  offences,  202. 
bills  of  exchange,  245,  246. 
bibliography,   198. 
boimdaries,  199. 
companies,  204  et  seq. 

articles  of  association,  206. 

application  of  Table  A,  206. 

annual  list  of  members,  209. 

accounts,  213. 

annual  general  meeting,  215. 

alteration  of  articles  of  association,  215. 

of  memorandum  of  assoeisition,  217 — 220. 

allotment  of  shares  and  debentures,  restriction  on,  232. 

banking  companies,  205. 

bills  of  exchange  and  promissory  notes,  214. 

certificate  of  incorporation,  207. 

copies  of  memorandum  and  articles  to  be  suppUed  to  members,  207. 

conversion  of  shares  into  stock,  209. 

certificate  of  shares  or  stock,  209. 

contracts,  how  made  &c.,  214. 
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GOLD  COAST— continued, 
companies — continued. 

capital,  alteration  of  memorandum  of  association  as  to,  218 — 220. 

change  of  name,   220. 

certified  copies  of  documents  as  evidence,  233. 

company  not  to  purchase  own  shares,  233. 

directors'  liability,  211,  212. 

defunct  companies,  striking  off  register,  232. 

evidence  in  suit  for  calls,  233. 

execution  of  deeds  abroad,  216. 

evidence  of  proceedings  at  meetings,  217. 

formation  of  company,  205. 

fraudulent  prospectus,  211,  212. 

forms,  alteration  of,  220. 

foreign  company,  preferential  creditors,  242 — 245. 

interpretation  of  terms,   205. 

inspection  of  documents  in  registration  office,  207. 

identity  of  names,  prohibition  against,   207. 

issue  of  shares,  208. 

inspection  of  register  of  members,  209. 

increase  of  capital,  notice  of,  to  registrar,  210. 

inspection  of  affairs,  216. 

liabiUty  of  naembers,  211. 

for  statements  in  prospectus,  211,  212. 
of  secretary  to  penalties,  233. 
model  regulations  for  management  of  limited  comipany,  234 — 242. 
memorandum  of  association,   205,   206. 
member,  definition  of,   208. 
meetings,  215,  217. 
minutes,   217. 

notices,  service  of,  233,  234. 
nature  of  shareholder's  interest,   208. 
objects,  alteration  of,  217. 

Official  Receiver  of  foreign  company,  243 — 245. 
prohibition  of  partnerships  exceeding  certain  number,  205. 

against  carrying  on  business  with  less  than  seven  members,  214. 
against  use  of  word  "Imperial",  208. 
prospectus,  particulars  to  be  inserted  in,   211. 
publication  of  name,   213. 
proceedings  for  penalties,   234. 

preferential  creditors  of  foreign  company,  242 — 245. 
registrar,  205. 

registration  of  memorandum  and  articles,  207. 
register  of  members,   208 — 210. 
rectification  of  register,   210. 
registered  office,   213. 
register  of  mortgages,   213,   214. 

of  directors,   214. 
report  of  inspectors  as  evidence,   216. 
reduction  of  capital,   218 — 220. 
registration  of  transfers,   220. 
secretary,   213. 

special  resolutions,  registration  &c.,  215,  216. 
transfer  of  shares,   220. 
voting  at  meetings,  215. 
■winding-up,  220  et  acq. 

application  for,  by  creditor,   221. 

arrest  of  absconding  contributories,   225. 

appeals  from  orders  of  Court,  225. 

adoption  by  Court  of  proceedings  in  voluntary  winding-up,   228. 

avoidance  of  transactions,   228. 

assignment  for  benefit  of  creditors,   231. 

appeal  to  Court  against  liquidator,   231. 

by  Court,  in  what  cases,  221. 

books  and  documents  of  company,  disposition  of,   229. 

contributories  in  case  of  death,  221,  224. 

company  when  deemed  unable  to  pay  debts,   221. 

commencement  of  winding-up,   221,   226. 

contributories,   223 — 225. 

calls,   224. 


INDEX.  405 

GOLD  COAST— continued. 

companies — winding-up — continued, 

costs  of  voluntary  winding-up,  228. 

compromise  of  claim  &c.,  230. 

dissolution  of  company,  225. 

discovery  of  property,  225. 

extraordinary  powers  of  Court,  225. 

examination  of  parties,  225. 

injunction  after  petition,  222. 

inspection  of  books,  229. 

liquidators  in  voluntary  winding-up,   226 — 228. 

nature  of  liability  of  contributories,  220. 

notice  of  resolution  to  wind  up  voluntarily,   226. 

official  liquidators,   222,   223. 

ordinary  powers  of  Court,  223 — 225. 

powers  of  official  liquidator,  223. 

preferential  payments,   228. 

proof  of  contingent   &c.,  debts,  229. 

power  to  assess  damages  against  delinquent  directors  &c.,   231. 

prosecution  of  delinquent  directors  &c.,  231. 

Rules,  232. 

sale  of  property  in  consideration  of  shares  &c.,   230,   231. 

stay  of  actions  &c.,  after  winding-up  order,   222. 

voluntary  winding-up,   226 — 228. 
courts  and  procedure,  200,  201. 
folded  woven  goods,   247. 
government,   199. 
history,   179—181. 
law  in  force,   199,  200,  202,  203. 
married  women,   199,  200. 
public  holidays,   246,   247.  - 
registration  of  firms,   204. 
GOUGH  ISLAND,  394,  395. 
GUARANTY: 

South  Africa,    106—109. 

H 

HOLIDAYS: 

Ashanti,  246,  247. 

East  Africa  Protectorate,  161. 

Gambia,   189. 

Gold  Coast,  246,  247. 

Mauritius,  293. 

Northern  Nigeria,  252,  253. 

Nyasaland,   175. 

Saint  Helena,  391. 

Seychelles,  338,  339. 

Sierra  Leone,   197,   198. 

South  Africa,  102. 

Southern  Nigeria,  262. 

I 

IMPORTATION: 

folded  woven  goods: 

Gambia,   185—187. 

Gold  Coast,  247. 

Northern  Nigeria,  252. 

Sierra  Leone,   196. 

Southern  Nigeria,  259,  260. 
sugar  (Gambia),   187,   188. 
INSOLVENCY:  see  BANKRUPTCY: 
East  Africa  Protectorate,  161. 
Mauritius,  327—333:  see  MAURITIUS. 
SeycheUes,  386,  387. 
INSURANCE:  see  LIFE  ASSURANCE: 
South  Africa,  83. 

J 

JOINT  STOCK  COMPANY:  see  COMPANY. 
JUDICIAL  COMMITTEE:  see  PRIVY  COUNCIL. 


406  INDEX. 

L 

LAESIO  ENORiaS,  89. 

LAGOS,  180:  see  SOUTHERN  NIGERIA. 

LICENSED  WAREHOUSES: 

Mauritius,  286—289. 
LIFE  ASSURANCE: 

Cape  Colony,  77—83:  see  CAPE  COLONY. 

Natal,  83,  84. 

Orange  Free  State,  83. 

Transvaal,  83. 
LIMITATION  OF  ACTIONS: 

Mauritius,  266. 

Seychelles,  336,  337. 

South  Africa,  91—94. 
LIMITED  PARTNERSHIP: 

South  Africa,  84 — 87. 
LOAN  COMPANY: 

Cape  Colony,  82,  83. 
LUGGAGE,  PASSENGER'S: 

South  Africa,   113. 

M 

MAGISTRATES'  COURTS: 

South  Africa,  24 — 26. 
MARINE  INSUKANCE: 
Mauritius,  271. 
South  Africa,  83,   112. 
MARITIME  LAW: 

South  Africa,   HI,  112. 
MARRIED  WOMAN: 

as  surety  (South  Africa),   107. 
Gold  Coast,  199,  200. 
Ufe  assurance  by  (South  Africa),  79. 
rights  on  bankruptcy  of  husband: 
Mauritius,  307. 
Seychelles,  361. 
MAURITIUS,  263  et  seq.: 

appeal  to  Privy  Council,  265. 
actions  on  biUs  and  notes,  265  n. 
appHcation  of  law,  268 — 273. 
bankruptcy  {of  traders),  294  et  seq. : 

acts  of  bankruptcy,  295. 

absent  debtors,  324 — 326. 

approval  of  composition  or  scheme,  298. 

adjudication  of  bankruptcy,   299. 

arrest  of  debtor,  301. 

avoidance  of  settlements,  306. 

Accountant  in  Bankruptcy,  311,  312. 

accounts  of  trustee,  313. 

appeal  to  Court  against  trustee,  314. 

appeal  from  Bankruptcy  Court,  315. 

annulment  of  adjudication,  318. 

agents  of  absent  debtors,  324 — 326. 

Bankruptcy  Court,  jurisdiction  and  powers,  315,  316. 

creditor's  petition,  295,  296. 

composition  or  scheme  before  adjudication,  298,  299. 
after  adjudication,  300. 

committee  of  inspection,  299,  300. 

control  over  person  and  property  of  debtor,  300,  301. 

contingent  habiUties,  303. 

costs,  304,  317. 

compromises  by  trustee,  309. 

consolidation  of  petitions,  316. 

definitions  of  terms,  294. 

debtor's  petition,  296. 

duties  of  debtor  as  to  discovery  and  realisation  of  property,  300. 

discovery  of  debtor's  property,  301. 

discharge  of  bankrupt,  302. 

debts  and  habihties  not  discharged  by,  302. 

disqualifications  of  bankrupt,  303. 
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MAURITIUS — continued. 

bankruptcy  (of  traders) — continued. 

disclaimer  of  onerous  property,  308,  309. 

distribution  of  property,  310,  311. 

dividends,  310,  311. 

duties  of  Accountant,  311,  312. 

death  of  debtor,  continuance  of  proceedings  on,  316. 

"debtor",  meaning  of,  324. 

effect  of  receiving  order,  296. 

evidence,  317. 

first  general  meeting,  297,  321. 

fraudulent  preference,  306. 

fraudulent  debtors,  punishment  of,  319,  320. 

future  debts,  proof  of,  323. 

interest,  323. 

landlord's  claim  for  rent,   304. 

meetings  of  creditors,  regulations  as  to,   321,  322. 

minutes,  321. 

minor  may  be  bankrupt,  318. 

mortgage  creditors,  310. 

mutual  credit  and  set-off,  303. 

offences,  319,  320. 

by  agents  of  debtors,  324,  325. 

public  examination,  297. 

provable  debts  and  liabilities,  303. 

preferential  debts,  304. 

partnership  or  partner,  bankruptcy  of,   304,   310,  316. 

property  divisible  amongst  creditors,  305. 

pending  executions  against  debtor,  305,  306. 

protected  transactions,   306. 

prosecution  of  offences,  320,  326. 

proxies,  321. 

proof  of  debts,  322,  323. 

periodical  payments,  proof  in  respect  of,   323. 

provisional  seizure  of  goods  of  trader,  326. 

receiving  order,  295—297. 

redirection  of  debtor's  letters  &c.,   301. 

relation  back  of  trustee's  title,  305. 

reputed  ownership,   305. 

reaUzation  of  property,  307 — 309. 

secured  creditors,  322,  323. 

small  bankruptcies,  316. 

solicitor-trustee,  costs  of,  312. 

seizure  of  property  or  salary  of  bankrupt,   308. 

stamp  duty  on  petition,   326. 

stay  of  proceedings  against  debtor,  296. 

special  manager,   297- 

statement  of  affairs,  297. 

traders  only  can  be  bankrupts,   318. 

"traders",  who  are,   321. 

trustee,  appointment  and  removal  of,  299,  314. 
allowance  and  taxation  of  costs  of,   312. 
control  over,  314. 
official  name,   314. 
powers,  309. 
remuneration,  312. 

receipts,  pajonents  and  accounts,  313. 
release  of,  313,  314. 
voting  powers,  315. 

trust  property  held  by  bankrupt,  305. 

unclaimed  funds  or  dividends,  317. 

vacancy  in  office  of  trustee,  314. 

vendor's  lien  and  right  of  stoppage  in  transit,  305. 

vesting  of  property  in  trustee,  307. 

votes  of  creditors,  321. 

wife  of  bankrupt,  property  and  rights  of,  307. 
bibliography,  263. 
bills  of  lading,  269. 
bills  of  exchange,  270. 
cessio  bonorum,  327 — 333. 
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MAVIIITIV&— continued. 

coiirts  and  procedure,  265. 

code  de  commerce,  266 — 271. 

companies,  ajinual  list  of  shareholders,  284,  285. 

cases  as  to,  269. 

copies  of  articles  to  be  supplied  to  members,  285. 

inspection  of  registers,  285. 

pledge  of  shares,  debentures  <&c.,  289,  290. 

register  of  members,  284,  285. 

rectification  of  register,  285. 

winding-up:  see  infra. 

working  of  landed  properties  by,  272. 
charter  parties,  269,  270. 
commercial  pledges,  289,  290. 
civil  pledges,  290—292. 

cheques,  time  for  presentment  for  payment,  293. 
disputes  between  partners,  271. 
dock  warrants  deemed  commercial  writings,  288. 
form  and  transfer  of,  288. 
licences  for  issue  of,  286. 
negotiation  of,  288. 
extent  of  colony,  263. 
factors,  269. 

forging  &c.  of  dock  warrants  and  delivery  orders,  289. 
government,  264. 
history,  264. 
insolvency  {non-traders),  327 — 333. 

appointment  of  official  assignee,  327. 

of  assignees  by  creditors,  329. 

arrangements  with  creditors,   330. 

after-acquired  property,  331. 

absent  creditors,  332. 

arrest  of  absconding  insolvent,  333. 

cessio  bonorura,  who  may  petition  for,  327. 

compromises  by  assignees,  330. 

duties  of  official  assignee,  327. 

discharge  of  insolvent,  328,  333. 

dividends,  330,  332. 

fraudulent  debtors,  329. 

judge  may  sit  in  Chambers,  333. 

meetings  of  creditors,  330. 

mortgages  &c.  avoided,  331. 

notification  and  proof  of  claims,  328,  332,  333. 

offences  by  insolvent,  329,  331. 

petition  for  cessio  bonorum,  appeal  from  order  on,  327. 

provisional  release  of  debtor  from  prison,  328. 

proceedings  on  petition,  328. 

powers  of  assignees,  329,  332. 

remuneration  of  official  assignee,  327. 

returns  by  official  assignee,  327,  332. 

undue  preference,  331. 
joint  stock  companies  for  Working  landed  properties,  272. 
law  in  force,   264,   266. 
limitation  of  actions,  266. 
marine  insurance,  271. 
marking  of  sugar  bags,  292. 
negotiable  instruments,  pledge  of,  289,  290. 
partnership,  268. 
promissory  notes,  270,  271. 
pledge,  civil,  290—292. 

commercial,  289,  290. 
of  dock  warrant  or  delivery  order,  288. 
pubHc  holidays,  293,  294. 
rate  of  interest,   265. 
redemption  of  civil  pledge,  291. 

of  commercial  pledge,  290. 
sale  of  goods,  269. 

of  commercial  pledge,  290. 

of  civil  pledge,   291. 
stamp  duty  on  pledges,  290,  292. 
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MAJTRTTIVS— continued, 
warehouse: 

licence,  286. 

note  of  charges  to  be  made  on  warrants,  288. 

penalties,  287. 

register  of,  289. 

security  of  warehouseman,  287. 
winding  up  of  limited  companies,  272 — 284. 

application  for,  how  and  by  whom  made,  273. 

administration  of  estate  of  representative  contributory,  276. 
.  arrest  of  absconding  contributory,  277. 

affidavits  sworn  out  of  colony,  277,  278. 

arrangements,  279. 

applications  to  Court  in  vohmtary  winding-up,   279. 

account  of  liquidator  in  voluntary  winding-up,   280. 

adoption  by  Court  of  proceedings  in  voluntary  winding-up,   280, 

assessment  of  damages  against  delinquent  directors  &c.,   283. 

appeals,  284. 

by  Court,  in  what  cases,  273. 

calls,  276,  278. 

company,  when  deemed  unable  to  pay  debts,   273. 

commencement  of  winding-up,  274,  278. 

collection  and  application  of  assets,   275,   276. 

contributories,  275 — 279. 

costs,  277,  280. 

compromises,   282. 

dissolution,  277,  280. 

discovery  of  property,   277. 

dispositions  after  commencement  of,  281. 

disposal  of  books  and  documents,   281. 

executions  after  commencement  of,   283. 

examination  of  parties,  277. 

extraordinary  powers  of  Court,  277,  278. 

extraordinary  resolution,  meaning  of,   272. 

fraudulent  preference,  283. 

falsification  of  books  &c.,   283. 

general  scheme  of  liquidation  may  be  sanctioned,   282. 

general  meetings  in  voluntary  winding-up,   279,   280. 

inspection  of  books  &c.,  by  creditors  &c.,   281. 

interpretation  of  terms,   272. 

injunction  after  petition,  274. 

hquidators  in  voluntary  winding-up,   278 — 280. 
in  case  of  supervision  order,   281. 

nature  of  liability  of  contributory,  273. 

official  liquidator,   274,   276. 

ordinary  powers  of  Court,   275 — 277. 

powers  of  official  liquidator,  276. 

proof  of  debts,  276,  282. 

prosecution  of  delinquent  directors  &c.,   283. 

power  of  Court  to  rescind  or  vary  orders,   284. 

rules  of  procedure,  284. 

rectification  of  register,  275. 

set-off,  276. 

special  resolution,  meaning  of,   272. 

stay  of  actions  &c.,  after  winding-up  order,  274. 
proceedings|in  winding-up,  274. 

sale  of  property  in  consideration  of  shares  &c.,   282,   283. 
transfer  of  shares  after  commencement  of,   278,   281. 
voluntary  winding-up,   278 — 280. 
winding-up  subject  to  supervision,  280,  281. 

N 
NATAL:  see  SOUTH  AFRICA: 

bankruptcy  and  insolvency,   114  ei  seq. :  see  BANKRUPTCY. 

bills  of  exchange,  94—102:  see  BILL  OF  EXCHANGE. 

cheques,  100,   101. 

companies,  32,  77. 

life  assurance,  83,  84. 

magistrates'  courts,  25. 

promissory  notes,  101. 
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NATAL — continued. 

political  and  constitutional  history,  3. 

Roman-Dutch  law  in,  6. 
NATIVE  TERRITORIES  (SOUTH  AFRICA),  6,  7. 
NEGOTIABLE  INSTRUMENT: 

pledge  of  (Mauritius),  289,  290. 

South  Africa,  94—102:  see  BILL  OF  EXCHANGE. 
NEGOTIORUM  GESTIO: 

South  Africa,  88. 
NIGERIA:  see  NORTHERN  NIGERIA;  SOUTHERN  NIGERIA. 
NORTHERN  NIGERIA: 

appeal  to  Privy  Council,  250. 

appUcation  of  law,  250,  251. 

bibliography,  248. 

boundaries,  248. 

courts  and  procediire,  248 — 250. 

credit  to  natives,  252. 

exports  or  imports  to  or  from  Southern  Nigeria,  259. 

folded  woven  goods,  252. 

government,  248. 

law  in  force,  248,  250,  251. 

public  holidays,  252,  253. 
NORTHERN  RHODESIA,  169—172. 

registration  of  companies  and  firms,  251. 
NORTHERN  TERRITORIES: 

bibhography,  198—200. 

boundaries,  199. 

courts,  201. 

government,   1 99. 

law  in  force,  200,  204. 
NY  AS  ALAND: 

application  of  law,  173,   174. 

banking,   175. 

bibliography,   172. 

bUls  of  exchange,  175. 

companies,   175. 

courts  and  procedure,  173. 

credit  trade,   174. 

history  and  government,  172. 

law  in  force,   173. 

lien  for  freight  on  landing  goods,   176,   177. 

power  of  shipowner  to  enter  and  land  goods  on  default  of  owner,   176,   177. 

pubUc  hoUdays,   175. 

sale  of  goods  by  warehouseman,  177. 

warehousemen,  176 — 178. 

0 

ORANGE  FREE  STATE:  see  SOUTH  AFRICA: 
banking,   102 — 106. 

bankruptcy  and  irisolvency,  1 14  ei  sej. :  «ee  BANKRUPTCY, 
bills  of  exchange,  94—102:  see  BILL  OF  EXCHANGE, 
bills  of  lading,  83. 
companies,  32,  77. 
cheques,  100,   101. 
history,  3,  4,  7. 
insurance,  83. 
hfe  assurance,  83. 
magistrates'  courts,  26. 
promissory  notes,   101. 
pubUc  hoHdays,  102. 
stoppage  in  transitu,  83. 

P 

PARTNERSHIP: 

bankruptcy  of  (Mauritius),  304,  310,  316. 
(SeycheUes),  351,  353. 
(South  Africa),  117. 
South  Africa,  84 — 87. 
PASSENGERS: 

carriage  of  (South  Africa),   113. 
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PAUPER  ACTIONS: 

South  Africa,  31. 
PLEDGE: 

civil  (Mauritius),  290 — 292. 

commercial  (Mauritius),  289,  290. 

of  dock  warrants  (Mauritius),  288. 
POWER  OF  ATTORNEY: 

South  Africa,  87. 
PRACTICE:  see  PROCEDXmE. 
PRESCRIPTION: 

Mauritius,  266. 

Seychelles,  335—337. 

South  Africa,  91 — 94. 
PRIVY  COUNCIL  (APPEALS  TO): 

East  Africa  Protectorate,  156. 

Gold  Coast,  201. 

Mauritius,  265. 

Northern  Nigeria,  250. 

Northern  Rhodesia,  170. 

Saint  Helena,  390. 

Seychelles,  335. 

Sierra  Leone,   193. 

Somaliland,  152. 

South  Africa,  20,  22—24. 

Southern  Nigeria,   256. 
PROCEDURE: 

Gambia,   182,   183. 

Gold  Coast,  200,  201. 

Mauritius,  265. 

Northern  Nigeria,  248—250. 

Northern  Rhodesia,   170. 

Saint  Helena,  390. 

Seychelles,  335. 

Sierra  Leone,  192,  193. 

Somaliland,   152. 

South  Africa,  18—32:  see  SOUTH  AFRICA. 

Southern  Nigeria,  254—256. 

Sudan,  146,  147. 

Uganda,  166. 

Zanzibar,   163. 
PROMISSORY  NOTE: 

Ashanti,  245,  246. 

Gold  Coast,  245,  246. 

Mauritius,  270,  271. 

South  Africa,  101. 

Southern  Nigeria,  260,  261. 

Sudan,  147—150. 
PROVISIONAL  SENTENCE: 

South  Africa,  31. 
PUBLIC  HOLIDAYS: 

Ashanti,  246,  247. 

East  Africa  Protectorate,  161. 

Gambia,   189. 

Gold  Coast,  246,  247. 

Mauritius,  293. 

Northern  Nigeria,  252,  253. 

Nyasaland,  175. 

Saint  Helena,  391. 

Seychelles,  338,  339. 

Sierra  Leone,  197,  198. 

South  Africa,  102. 

Southern  Nigeria,  262. 

B 

REGISTRATION  OF  FIRMS: 

Gold  Coast,  204. 

Northern  Nigeria,  251. 
ROMAN-DUTCH  LAW: 

in  South  Africa,  5 — 8. 
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SAINT  HELENA: 

appeal  to  Privy  Council,  390. 
bibliography,  388. 
courts  and  procedure,  390. 
history  and  government,  388 — 390. 
insolvency,  391 — 394. 
law  in  force,  390. 
public  hoUdays,  391. 
SALE  OF  GOODS: 

East  Africa  Protectorate,  158. 
ground  nuts  (Gambia),  184,  185. 
Mauritius,  269. 
South  Africa,  109—111. 
SERVICE  OF  PROCESS: 
South  Africa,  27,  28. 
SEYCHELLES: 
appeals,  335. 

application  of  law,  335,  336. 
abandonment,  time  for,  336. 
bankruptcy,  339  et  seq.: 
appeals,  339. 
act  of  bankruptcy,  382. 

by  non-payment  after  summons,  341 — 343. 
when  available,  343. 
adjudication,  344,  345. 
annulment  of  adjudication,  345,  353. 

form  of,  379. 
avoidance  of  certain  warrants  of  attorney  etc.,  350,  351. 
appointment  of  assignees,  351. 

agreement  for  sale  of  land,  assignee  may  adopt  or  decUne,  352. 
accounts  and  balance  sheet,  duty  of  bankrupt  to  fUe,  354,  355. 
apprentices  to  bankrupt,  356. 
annuity  creditors,  357. 

agent  entrusted  with  goods,  bankruptcy  of,  358. 
audit  of  accounts  of  assignees,  359. 
account  of  official  assignee,  360. 
allowances  to  bankrupt,   362. 

appeal  from  order  granting  certificate  of  conformity,  364. 
affidavits,  before  whom  to  be  sworn,  371. 

assignees  and  creditors  who  have  proved  deemed  judgment  creditors,  371,  372. 
aliens  and  denizens,   375. 
arrest  of  debtor,  347,  382,  383. 
arrangements  under  control  of  Court,  365 — 368. 
account  by  petitioner,  365,  366. 
accounts  of  official  assignee,  367. 
certificate  to  petitioning  trader,  367,  381. 

to  assignee,  367,  381. 
confirmation  of  arrangement,  366. 

dismissal  of  petition  and  adjudication  of  bankruptcy,  367,  368. 
form  of  petition,  380. 
petition  for  protection  order,  365. 
protection  order,  365. 

vesting  of  estate  in  official  assignee,  366. 
bankrupt  may  be  ordered  to  join  in  conveyances,  352. 

may  be  appointed  to  superintend  management  of  estate,  353. 
bankruptcy,  death  or  removal  of  assignee,  354. 

bankrupt  taken  in  execution  not  to  be  discharged  except  by  order,  372. 
constitution  and  jurisdiction  of  Court,  339,  340. 
Commissioner:  Registrar:  Master,  339,  340. 
costs  generally,  371. 

of  summons  of  trader,  342. 
of  petitioning  creditor,  347. 
contingent  debts,  357,   358. 
certificate  of  conformity,  362 — 365. 

contract  inducing  creditor  to  forbear  opposition  to  discharge,  363. 
compositions,  365 — 370. 

committal  of  person  refusing  to  give  evidence,  372. 
control  over  person  and  property  of  debtor,  382,  383. 
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SEYCHELLES— conimwerf. 
6  ankruptcy — contimied. 

duty  of  bankrupt  to  deliver  books  to  official  assignee  &c.,  34G. 

discovery  of  property  of  bankrupt,  346 — 348. 

death  of  bankrupt,  347. 

dividends,  359,  360. 

discharge  of  bankrupt,  362 — 365. 

deeds  of  arrangement,  368,  369. 

definition  of  terms,  374,  375,  385,  386. 

examination  of  bankrupt,  his  wife,  and  others,,  347.  348,  385. 

expunging  proofs,  359. 

evidence,  370,  371. 

filing  petition,   344. 

freedom  of  bankrupt  from  arrest,  346,  364. 

fraudulent  preference,  350. 

future  debts,  356. 

forms,  375—381. 

fraudulent  debtors,  punishment  of,  383,  384. 

interest,  when  provable,  358. 

landlord's  claim  for  rent,   349. 

limitation  of  actions,  354. 

last  examination,  354,  355. 

Hability  of  assignee  retaining  money  in  own  hands,  373. 

malicious  prosecution  of  proceedings,  373. 

mortgage  and  privileged  creditors,   360. 

offences  by  bankrupt,  383,  384. 

offences  generally,  372 — 374. 

officer  of  Court  to  produce  proceedings  and  supply  copies,  370. 

order  for  payment  of  admitted  debts  to  estate,   348. 

official  assignees,  340,  385—387. 

proceedings  originate  by  petition,  343. 

petitioning  creditor's  debt,   343. 

petition  by  pubUc  officer  of  co-partnership,   343. 

petition  against  partners,   344. 

proceedings  on  petition,   344. 

proceedings  on  adjudication,   345 — 349. 

property  divisible  amongst  creditors,   348,  349. 

protected  transactions,   350. 

partnership,  bankruptcy  of,  351,   353. 

powers  of  assignees,   352 — 354. 

proof  of  debts,  355—359. 

preferential  debts,  355,  356. 

pending  actions  against  bankrupt,   358. 

promise  to  pay  discharged  debt,   364. 

petitioning  creditor  compounding  with  bankrupt,   373. 

prosecution  of  offences,   384. 

remuneration  of  official  assignee,   340. 

returns  by  official  assignee,  340. 
form  of,   375. 

release  of  bankrupt  from  imprisonment,  346. 

redirection  of  letters  &c.  of  bankrupt,   348. 

reputed  ownership,  348. 

summons  of  trader  on  affidavit  of  debt  by  creditor,  341 — 343. 

service  of  adjudication  on  bankrupt,  345. 

seizure  of  property,  346. 

sale  of  real  estate,  352,  353. 

set-off,  356. 

sureties  for  debt  &c.  of  bankrupt,  rights  of,  356,  357. 

stirplus,  if  any,  to  be  paid  to  bankrupt,  362. 

trader's  petition  against  himself,  343. 
forms,  377,  378. 

traders,  who  are,  386. 
trust  property  vested  in  bankrupt,  349. 

title  to  property  sold  in  bankruptcy  not  to  be  impeached,  349. 
unclaimed  dividends  and  surplus,  362,  373. 
vesting  of  estate  in  assignees,  351 — 353. 
voidable  settlements,  conveyances  &c.  349,  350. 
wife  of  bankrupt,  rights  of,  361. 
bibliography,  334. 
courts  and  procedure,  334. 
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code  of  commerce,  336,  337. 
deeds  of  arrangemieiit,  368,  369. 
disputes  between  partners,  337- 
dependencies,  334. 
government,  334. 
history,  334. 

insolvency  (non-traders),  386:  see  MAURITItrS. 
law  in  force,  334. 

limitation  of  actions  on  biUs  of  exchajige,  336,  337. 

prohibition  of  use  of  words  "Imperial",  "Royal"  &o.,  as  part  of  name  of  company,  337. 
public  holidays,  338. 
SIERRA  LEONE: 

appeals  to  Privy  (Council,   193. 
application  of  law,   193,   194. 
bibhography,   191. 
bills  of  exchange,  196,   197. 
boundaries,   191. 
companies,   195. 

courts  and  procedure,   192,   193. 
folded  woven  goods,  196. 
government,   191. 
history,   179—181. 
law  in  force,   192—194. 
married  women's  contracts,   192. 
public  hohdays,   197,   198. 
trade  protection,   194. 
SOMALILAND,  151-154. 
SOUTH  AFRICA: 
agency,  87,   88. 

bankruptcy  and  insolvency,   114  et  seq.:  see  BANKRUPTCY. 
banks  and  banking,   102 — 106. 
beneficium  cedendarum  actionum,  108. 

divisionis,   108. 

excussionis,   108. 
British  occupation,   1,  2. 
Bechuanaland  Protectorate,  4,  7,   142. 
Basutoland,   4,   7,   143. 
bibliography,   10 — 18. 

consultation,   15 — 18. 

Dutch  law,   14 — 18. 

reports,  digests,  and  periodicals,  11 — 14. 

Roman  law,   14. 

Statutes  and  Law  Reports,  10,  11. 

South  African  law,   18. 
bills  of  lading,  83. 

biUs  of  exchange,  94 — 102:  see  BILL  OF  EXCHANGE. 
Cape  Colony:  see  CAPE  COLONY. 
Cape  of  Good  Hope,  extension  of  boundaries,  2. 
constitution  of  the  Union,  5. 
contracts,   88—91:  see  CONTRACT. 
companies,  32  et  seq. 

Cape  Colony:  see  CAPE  COLONY. 

Natal,  32,  77. 

Orange  Free  State,   32,   77. 

Transvaal,  32,  76. 
cheques,   100,   101. 
carriage  by  land,  112,   113. 
constitution  of  Courts  and  procedure,   18 — 32. 

arbitration,   31. 

arrest  on  civil  process,  27,  28. 

civil  imprisonment,  31. 

costs,  28,  30. 

courts  of  inferior  jurisdiction,  24 — 26. 

practice  and  procedure,  26 — 32. 

proceedings  to  compel  appearance,   27,  28. 

from  summons  to  judgment,  28,  29. 

provisional  sentence,   31. 

pauper  actions,  31. 

rules  and  orders,   26. 
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SOUTH  AFRICA— continued, 
security  for  costs,  29. 
service  of  process,  27,  28. 
Supreme  Court,   18  ei  seq. 

appeals  from,  to  Privy  Council,  20,  22 — 24. 

appellate  division,  19 — 22. 

circuit  courts,  21. 

constitution  of,   18 — 21. 

execution  of  process  of  provincial  division,  21. 

jurisdiction,   21. 

provincial  and  local  divisions,   19. 

transfer  from  one  division  to  another,   21. 
deposit  of  security  from  insurance  and  loan  companies,  82. 
Dutch  occupation  of  the  Cape,   1. 
English  commercial  law,  influence  of,   7,   8. 
High  Commissioner,  4. 
introduction,   1 — 10. 
insurance  and  loan  companies,  82,  83. 
insurance  law  generally,   83. 
legal  history,  5 — 10. 
legislation,  modes  of,   8 — 10. 

life  assurance  companies,  77 — 84:  see  CAPE  COLONY. 
limitation  of  actions,   91 — 94. 
marine  insurance,   112. 
maritime  law,   111,   112. 
Natal,  companies,  32,  77. 

life  assurance,  83,  84. 
history,   3. 
Native  territories,   6,   7. 
negotiorum  gestio,  88. 
Orange  Free  State,  history,  3,  4,  7. 

companies,   32,   77. 
life  assurance,  83. 
official  language,  5. 

political  and  constitutional  history,   1 — 5. 
partnership,   84 — 87. 
power  of  attorney,   87. 
procuration  in  rem  sttam,  88. 
prescription,   91 — 94. 
promissory  notes,   101. 
public  holidays,   102. 
passengers'  luggage,   113. 
Roman-Dutch  law,   5 — 7. 
release  of  surety,   109. 
sale  of  goods,   109 — 111. 
stoppage  in  transitu,  83. 
stock  exchanges,   106. 
suretyship,   106 — 109. 
Southern  Rhodesia,  4,  7,   144. 
Swaziland,  4,   143. 
sources  of  law,  8 — 10. 
trade  marks  and  trade  names,   113,    114. 
Transvaal,  companies,  32,  76. 
history,  3,  4,   7. 
life  assurance,  83. 
Union  of  South  Africa,  4,  5. 
women  as  sureties,   106,  107. 
SOUTHERN  NIGERIA: 

appeal  to  Privy  Council,  256. 

application  of  law,  256,  257. 

bibliography,  253. 

biUs  of  exchange  and  promisscwy  notes,  260,  261. 

boundaries,  254. 

carriers,  257. 

credit  trade  with  natives,  257. 

courts  and  procedure,  254 — 266. 

exports  or  imports  to  or  from  Northern  Nigeria,  259. 

folded  woven  goods,  259,  260. 

government,  254. 

law  in  force,  254,  256,  257. 
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public  holidays,  262. 

sale  of  palm  kernels,  257,  258. 

unconscionable  interest,  254. 
SOUTHERN  RHODESIA,  4,  7,   144. 
STOCK  EXCHANGE: 

South  Africa,   106. 
SUDAN: 

bankruptcy,  150,   151. 

bills  of  exchange  and  promissory  notes,  protest  of,   !47 — 150. 

bibliography,   145. 

courts  and  procedure,   146,   147. 

history,   146. 

introduction,   145. 

law  in  force,   145 — 147. 

statutes,  147 — 151. 
SUGAR: 

importation  of  (Gambia),   187 — 189. 

marking  bags  (Mauritius),  292, 
SURETYSHIP: 

South  Africa,   106—109. 
SWAZILAND,  4,   143,   144. 

T 
TRADE  MARKS: 

South  Africa,  113,   114. 
TRANSVAAL:  see  SOUTH  AFRICA: 

banking,   102—106. 

bankruptcy  and  insolvency,   114  et  seq.:  aee  BANKRUPTCY. 

bills  of  exchange,  94—102:  «ee  BILL  OF  EXCHANGE. 

companies,   32,   76. 

cheques,   100,  101. 

history,  .  3,  4,  7. 

life  assurance,  83. 

magistrates'  courts,  26. 

promissory  notes,   101. 

public  holidays,   102. 

stock  exchange,  106. 
TRISTAN  DA  CUNHA,  394,  395. 

u 

UGANDA,   165—169. 

W 

WAREHOUSES: 

Mauritius,  286—289. 
WOVEN  GOODS: 

Gambia,   185—187. 

Gold  Coast,  247. 

Northern  Nigeria,  252. 

Sierra  Leone,  196. 

Southern  Nigeria,  259,  260. 


ZANZIBAR,   162—165. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  English  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Price  for  the  set  £  1.15s,  neta  volume.  Separate  volumes  £2.2  s,  net  each. 


(HE  ceaseless  expansion  of  the  world's  trade  has  made  it  a  necessity 
for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  v/ill  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


NORTH  AND  CENTRAL  AMERICA. 

Volume 

7  and  8.  United  States  of  America 
9.  Mexico,  Guatemala,  Cuba 

10.  San  Salvador,  Dominica,  Nicaragua 

11.  Costa  Rica,  Honduras,  Haiti, 
Panama. 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 

AFRICA  AND  ASIA. 

Volume 
12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Siara. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 
13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

16.  „  „  „  „  in  Asia 

17.  „  „  „  „  in  America 

18.  „  „  „  „  in  Australasia 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 


See  below  for 

details  of  these 

volumes. 


CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg. 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 

27  and  28.  Austria,  Hungaiy,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 

The  volumes  cover  the  whole  ground  of  Commercial  Law,  including,  inter  alia, 


Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments. 


Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-parties 
Bottomry 


Demurrage 

Average 

Lien 

Salvage 

Towage 

Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


CLASSIFICATION  OF  THE  MATERIALS. 


a)  THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS   OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)  THE    EXISTING    LITERATURE    OF  THE   COMMERCIAL,    EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,    CASE    LAW    AND   TRADE    USAGES  AND    CUSTOMS, 
including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General:  Trading  Associations  Ooint  Stoclt  Companies  and  Partnerslilps)— 
Brolcers— Commission  Agencies. 
Sale  of  Goods— Exchanges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, lUaturity,  Payment,  Surety,  Protest,  <ScT).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  Married  Persons. 
Maritime  Law:   (Ocean   Trade,   Maritime   Enactments,   Marine   Insurance;   Navigation   and   Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  I.  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 
PartIL  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amirantes),  St.  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
Brunei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives,  Andaman 
Islands,  Nicobar  Islands,  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu,  Cyprus. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Guiana,  Falkland  Islands. 

Volume  18.  AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  Ellice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  Union  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suwarrow, 
Phenix,  Jarvis,  Fanning,  &c.). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  14 
GREAT  BRITAIN  AND  IRELAND. 

sit  Frederick  Pollock,  Bart,  D.C.L.,  LL.D.,  of  Lincoln's  Inn,  late  Corpus  Professor  of  Jurisprudence  in  the 

University  of  Oxford.   (Introduction.) 
Thomas  Baty,  D.C.L.,  LL.D.,  of  the  Inner  Temple.    (Constitution  ol  the  Courts  and  Procedure.) 
Evans  Austin,  LL.D.,  M.A.,  of  the  Middle  Temple;  also  of  the  Irish  Bar.    (Commercial  Laws  of  Ireland.) 
J.  W.  Brodie-Innes,  B.A.,  LL.M.,  of  Lincoln's  Inn;  also  of  the  Scots  Bar.  (Commercial  Laws  ol  Scotland.) 
Aubrey  J.  Spencer,  M.  A.,  of  Lincoln's  Inn.    (Partnersiiip.) 

Wyndham  A.  Bewea,  LL.  B.,  of  Lincoln's  Inn.   (Banking,  Sto(k  Exchange  and  Ouarantlei.) 
H.  W.  Disney,  B.A.,  of  Lincoln's  Inn.    (Carriage  by  Land.) 
J.  Gerald  Pease,  B.A.,  of  the  Inner  Temple.    (Contracts.) 
F.  G.  Underhay,  of  the  Inner  Temple.   (Trade  Marks  and  Trade  Names.) 
Arthur  B.  Langrldge,  B.  A.,  of  the  Middle  Temple.    (Maritime  Law.) 
N.  W.  Sibley,  B.A.,  LI..M.,  of  Lincoln's  Inn.    (Bankruptcy  and  InsolTency.) 
The  General  Editor.  (Agency.) 

Walter  J.  B.  Byles,  of  the  Inner  Temple.   (Bills,  Notes,  Cheques,  end  other  Negotiabia  Instruments.) 
F.  D.  Macklnnon,  M.A.,  of  the  inner  Temple.    (Slarine  bsurance.) 
J.  Bromiey  Eames,  B.  C.L.,  of  the  Middle  Temple.   (Sale  of  Goods.) 
A.  F.  Topham,  LL.JVL,  of  Lincoln's  Inn.   (Companies.) 

Banisters-at-Law. 
C.  E.  A.  Bedwell,  Librarian  to  the  Honourable  Society  ot  the  Middle  Temple.   (Bibliography.) 

TRADE  MARKS. 

A  Companion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediately  after  the  final  volume 
of  the  Commercial  Laws  of  the  World.  The  price  will  probably  be  less  than  £2  2s. 


THE  AUTHORS  AND  EDITORS. 

As  will  be  seen  from  the  following  list,  the  work  has  been  compiled  by  some  of  the  most  eminent  jurists  of  the  coun- 
tries concerned,  and  its  accuracy  may  be  relied  upon.  The  work  has  been  greatly  promoted  by  the  active  assistance 
given  by  many  foreign  governments  which  have  thus  recognized  the  important  service  it  renders  to  the  world's  trade. 


CONSULTING  EDITOR:   The  Hon.  Sir  THOMAS 
EDWARD  SCRUTTON,  Judge  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice. 

GENERAL  EDITOR:  WILLIAM  BOWSTEAD 

Of  the  Middle  Temple,  Barrister- at- Law. 

AMERICA,  UNITED  STATES  OF.  Charles  Henry 
Huberich,  J.  U.  D.  (Heidelberg),  D.  C.  L.  (Tale], 
LL.  D.  (Melbourne),  Counsellor  at  Law,  Berlin 
and  Paris,  Professor  of  Law  in  the  Law  School 
of  the  Leland  Stanford  Junior  University,  Frank 
E.  Chipman,  Attorney  at  Law,  Boston;  Joseph 
Rlcharason  Baker,  A.  B.,  of  the  Solicitor's 
Office  of  the  Department  of  State,  Washington. 
H.  W.  Ballantlne^  of  the  San  Francisco  Bar, 
Professor  of  Law  in  the  University  of  Montana; 
Robert  Thomas  Devlin,  United  States  Attorney, 
Northern  District  of  California:  Charles  Andrews 
Huston,  Professor  of  Law,  Stanford  University, 
California;  Donald  J.  Klser,  Counsellor  at  Law, 
Chicago;  James  B. Liditenberger,  Fellow-in-Law, 
University  of  Pennsylvania;  Philadelphia;  J.  W. 
Maerath,  Counsellor  at  Law,  New  York;  William 
Underhill  Moore,  A.  M.,  LL.  B.,  Professor  of  Law 
in  the  University  of  Wisconsin  (Madison);  Orrin 
Kip  McMurray,  Professor  of  Law,  University  of 
California,  Berkeley;  W.R.Vance,  Professor  of 
Law,  Yale  University,  New  Haven. 

ARGENTINE  REPITBLIC.  Professor  Dr.  Ernesto 
Quesada.   Buenos-Aires. 

AUSTRIA.  Dr.  Gertsdier,  President  of  the  High 
Court,  Trieste. 

BELGIUM.  L6on  Hennebicq,  Avocat  k  la  Cour 
d'Appel,  Brussels. 

BOLIVIA.  Artur  Fernandez  Pradel,Advocate  La  Paz. 

BOSNIA-HERZEGOVINA.  Dr.  Gertscher,  President 
of  the  High  Court,  Trieste. 

BRAZIL.  Dr.  Rodrigo  Octavio  Langgaard  de 
Menezes,  Advocate,  Rio  de  Janeiro. 

BULGARIA.  Dr.  M.  St.  Sdilsdimanow,  first  Secre- 
tary of  Legation  to  the  Agence  Diplomatique  de 
Bulgarie;  Dr.  Subow,  State  Counsellor,  High  Court 
of  Appeal,  Sofia. 

CHILE.  Fernandez  Pradel,  Dr.  Julio  Philippi, 
Advocates,  Santiago. 

CHINA.  Dr.  Chang -Hal -Wang,  Shanghai;  Prof. 
Dr.  Forke,  Berlin. 

COLOMBIA.  Antonio  Jos6  Urlbe.  Advocat,  Bogota. 

COSTA  RICA.  Dr.  Ramon  Zelaya,  Advocate,  San 
]osi  de  Costa  Rica. 

CROATIA  AND  SLAVONIA.  Prof.  Dr.  Cupovic, 
Prof.  Vrbanlc,  Agram. 

CUBA.  Professor  Dr.  del  Cueto,  Dean  of  the  Legal 
Faculty,  Havana. 

DENMARK.  Dr.  Tybjerg,  Counsellor  and  Assessor 
of  the  Criminal  Court,  Copenhagen. 

DOMINICAN,  REPUBLIC.  Dr.  R.  Kfick,  Advocate, 
Secretary  of  Legation,  Hamburg. 

DUTCH  INDIES.  Dr.  F.  C.  Hekmeyer,  Judge-Pre- 
sident, s'Gravenhage. 

ECUADOR.  Francisco  Jos^Urmtla,  Advocate,  Quito. 

EGYPT.  Dr.  Friedrick  v.  Dnmreidier,  Advocate  of 
the  Mixed  Court  of  Appeal  and  Legal  Adviser  to 
the  Austro-Hungarian  Consulate,  Cairo. 

FINLAND.   Hermann  Klibanski,  Advocate,  Berlin. 

FRANCE.   Dr.  G.  Horn,  Avocat  i  la  Cour,  Paris. 

GERMAN  EMPIRE,  THE.  Karl  Lehmann,  Professor 
of  Jurisprudence,  Goettingen;  Dr.  Heinr.  Sievers, 
Counsellor  of  the  Imperial  Court,  Leipsic;  Dr.  Carl 
Ritter,  Counsellor  of  the  Imperial  Court,  Leipsig; 
E.  Brodmann,  Counsellor  of  the  Imperial  Court, 
Leipsic ;  Dr.  Georg  Cohn ,  Professor  of  Law  in 
Ordinary,  Zurich ;  Dr.  Ernst  Jaeger,  Professor  of 
Law  in  Ordinary,  Leipsic ;  Dr.  Hans  Criiger,  Pro- 
fessor, Counsellor  of  Justice,  Berlin-Westend;  Dr. 
James  Breit,  Advocate,  Dresden;  H.  Konige, 
Counsellor  of  the  Imperial  Court,  Leipsig;  B.  v. 
KSnig,  Privy  Councillor  and  Councillor  of  Legation 
(retired),  Berlin. 

GREAT  BRITAIN  AND  IRELAND.  See  List  above. 

BRITISH  DOMINIONS  AND  PROTECTORATES. 
JosepliBaptista,Barrister-at-Law,  late  Professor  of 
Jurisprudence  in  the  Local  Government  LawSchool, 
Bombay ;  Charles  Henry  Huberich,  J.  U.  D.  (Heidel- 
berg), D.C.L.  (Yale),  LL.D.  (Melbourne),  Coun- 


sellor at  Law,  Berlin  and  Paris,  Professor  of  Law 
in  the  Law  School  of  the  Leland  Stanford  Junior 
University  (California);  R.  W.  Lee,  Professor  of 
Roman-Dutch  Law,  London;  M.  A.  Refalo,  LL.  D., 
Assistant  Crown  Advocate,  Professor  of  Commer- 
cial Law,  University  of  Malta,  Valletta;  W.P.  B. 
Shepheard,Barrister-at-Law,London;W.H.Stuart, 
Barrister-at-Law,  Cape  Colony. 

GREECE.  Dr.  von  Streit,  Advocate,  Athens;  Dr.  G. 
Diobouniotis,  Advocate,  Athens. 

GUATEMALA.  Jos6  Aspnru,  Advocate  and  Notary, 
Guatemala. 

HAITL  Alexandre  Poujol,  Judge  of  the  Civil  Tri- 
bunal, Haiti. 

HONDURAS.  Pedro  F.Bustillo,  Advoc.,Tegucigalpa. 

HUNGARY.  Prof.  Dr.  Bela-Leyy,  Advoc,  Budapest. 

ITALY.  Dr.  Alavo  Angelo  Srafta,  Professor  Parma 
University;  Count  Sommati  de Mombello,  Dr.  jur., 
Berlin. 

JAPAN.  Dr.  LSnholm,  Prof,  at  the  University  of  Tokio. 

LIBERIA.  Prof.  F.  Mc.  Cants  Stewart,  Monrovia. 

LUXEMBURG.  Emlle  Renter,  Advocate,  Luxemburg. 

MEXICO.    Sanchez  P.  Suarez,    Advocate,   Mexico. 

MONACO.  Baron  de  Rolland,  President  of  the 
Supreme  Court. 

MONTENEGRO.  MitarDJurowitsdi,  Advoc.,Cettinje. 

MOROCCO.   Dr.  Steinfilhrer,   Dragoman,  Tangiers. 

NETHERLANDS,  THE.  M.  van  Regteren  Altena, 
Advocate,  Member  of  the  Association  for  Trade 
and  Commerce,  Amsterdam. 

NICARAGUA.  Dr.  jur.  RamAn  Zelaya,  Advocate 
and  Consul-Gcneral  of  Costa  Rica,  Genoa. 

NORWAY.  E.  Hambro,  Member  of  the  Supreme 
Court,  Christiania. 

PANAMA.   Heinridi  Huss,  Bogota. 

PARAGUAY.   A.  Schuler,  Advocate,  Ascuncion. 

PERSIA.  James  Greenfield,  Dr.  rer.  pol.,  Tabriz. 

PERU.  Miguel  de  la  Lama,  Judge  of  the  Supreme 
Military  Court,  Lima  (Peru). 

POLAND.  Heinrich  Klibanski,  Advocate,  Berlin. 

PORTUGAL.    Ed.  Alves  de  Sa,  Advocate,  Lisbon. 

RUMANIA.  Dr.  Flaislen,  Judge  of  the  Court  of 
Appeal,  Bucharest. 

RUSSIA.  Dr.  Zavadski],  Lecturer  at  Kasan ;  Dr.  Per- 
gament.  Advocate,  President  of  the  Chamber  of  Ad- 
vocates, Odessa;  H.  Klibanski,  Advocate,  Berlin. 

SAN  MARINO.    Professor  Giannini,  Rome. 

SAN  SALVADOR.  Professor  Dr.  Reyes  Arrleta 
Rossi,  Advocate,  San  Salvador. 

SERVIA.  Andreas  Georgewitsch ,  K.  C,  formerly 
Professor  of  Jurisprudence,  Belgrade;  Dr.  Stanoje 
Midiajlowitsch,  Attach^  to  the  Servian  Embassy, 
Berlin. 

SIAM.  L'Evesque,  Secretary  of  the  Codification 
Committee  of  the  Ministry  of  Justice,  Bangkok. 

SPAIN.   Dr.  Lorenzo  Benito,  Barcelona. 

SWEDEN.    Adolph  AstrSm,  Dr.  jur.,  Lund. 

SWITZERLAND.  Dr.  Ludwig  Rudolf  von  Sails, 
Hon.  Prof,  at  Zurich  University;  Dr.  Mamelock, 
Advocate,  Zurich. 

TURKEY.  W.  Padel,  late  Consul  of  the  German 
Empire  and  Director  of  the  Mortgage-Bank  in  Cairo. 

URUGUAY.Dr.  Daniel  Garcia  Acevedo,Montevideo. 

VENEZUELA.  Dr.  Angel  Cesar  Rivas,  Advocate, 
Caracas.  

TRANSLATORS: 
W.  R.  Bisschop,  LL.D.,  Barrister-at-Law. 
Dr.  Em6  Picker,  Advocate  of  Budapest. 
Philip  A.  Ashworth,  LL.  D.,  Barrister-at-Law. 

F.  J.  Collinson,  Barrister-at-Law. 
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Edw.  S.  Cox-Sinclair.  Barrister-at-Law. 

N.  W.  Sibley,  B.A.,  LL.M.,  Barrister-at-Law. 

Thomas  Hynes,  LL.B.,  Barrister-at-Law. 

M.  R.  Emanuel,  M.  A.,  B.  C.  L.,  Barrister-at-Law. 

G.  Stuart  Robertson,  M.A.,  Barrister-at-Law. 
J.  W.  Scobell  Armstrong,  Barrister-at-Law. 
W.  Butler  Lloyd,  M.  A.,  Barrister-at-Law. 
Horace  B.  Samuel,  M.A.,  Barrister-at-Law. 

L.  P.  Rastorgoueft,  Russian  Advocate,  London. 
John  Norris  Marsden,  English  Solicitor,  Lisbon. 
Sidney  Leader,  English  Solicitor,  London  and  Berlin. 
W.    A.   Flunkett,   English   Solicitor,    London    and 
Hamburg. 
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